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No.  I. 

THE  BIX  CLBBKS'  OFFIOB. 

Wb  do  not  know  that  we  can  commence 
the  labours  of  a  new  legal  eessipn  with  a 
subject  more  generally  interesting,  both  to 
the  public  and  profession,  than  that  of 
Chancery  Reform.  The  coming  year  must 
be  a  memorable  one  in  its  history.  The 
government  is  pledged  to  bring  their  scheme 
forward — the  opposition  to  cease  to  be  an 
opposition  on  this  question.  All  parties  in 
the  state  demand  that  justice  shall  be  done 
to  the  suitor  in  equity.  One  great  griev- 
ance, perhaps  ,the  greatest— the  arrear  of 
causes  waiting  for  a  hearing — ^we  have  re- 
peatedly laid  before  our  readers.  We  need 
not  re-open  this  wound  in  the  present 
number.  A  little  further  on  will  be  found 
the  actual  list  of  causes;  which  amount 
to  no  less  a  number  than  C^65,  and  109 
abated  or  standing  over.  These  open 
their  "  dumb  mouths  *'  sufficiently  on  the 
present  occasion.  We  turn  rather  to  some 
other  sources  of  delay  and  expense,  which 
do  [not  lie  so  immediately  on  the  surface, 
but  which  much  impede  the  progress  of  a 
cause  both  before  and  after  hearing.  We 
shall  bring  before  our  readers,  in  turn,  the 
various  offices  connected  with  the  Court  of 
Chancery ;  and  we  shall  commence  with 

THB  SIX  CLBBKS'  OFFICE. 

It  is  not  a  little  singular,  amidst  so  many 
changes  in  the  Courts  both  of  Law  and 
Equity,  that  the  Six  Clerks'  Office  should 
remain  on  its  ancient  footing,  with  the  ex- 
ception only  of  the  reduction  of  the  num- 

voL.  xix.^KO.  556. 


ber  of  Six  Clerks.*  The  same  fees  are 
still  paid,  to  an  enormous  amount,  for  office 
copies;  and  the  old  practice  preserved  of 
conducting  the  proceedings  through  the 
agency  of  clerks  in  Court ;  thus  giving  the 
suitor  two  persons  to  pay  instead  of  one. 
Anciently  the  proceedings  in  all  the  Com- 
mon Law  Courts  were  carried  on  in  much 
the  same  manner  as  they  now  are  in  Chan- 
cery, by  a  limited  number  of  clerks  in 
court,  or  side  clerks;  and  the  attorneys 
(the  proper  agents  of  the  parties)  coidd 
only  act  by  means  of  these  clerks.  In  the 
King's  Bench  and  Common  Pleas  these 
"middlemen"  were  long  ago  got  rid  of; 
and  the  attorneys  "  at  large,"  as  they  were 
called,  were  enabled  to  transact  the  business 
of  their  clients  without  this  incumbrance. 
On  the  Common  Law  side  of  the  Court  of 
Exchequer  the  old  system  continued  (as  it 
still  does  in  Equity)  till  the  year  1830, 
when  it  was  abolished  by  the  Administra- 

*  The  Chancery  Commissioners,  by  no 
means  impatient  or  sweeping  law  reformers, 
admit  the  uselessness  of  the  Six  Clerks.  "  We 
cannot  think  there  is  sufficient  occasion  for 
six  persons  in  this  office,  or  that  the  suitors 
derive  adequate  benefit  from  the  fees  paid 
therein.  But  we  are  of  opinion,  that  these 
officers  may,  under  new  regulations,  be  em- 
ployed most  usefully  for  the  public  in  the 
discharge  of  the  duty  in  taxing  costs,  from 
which  it  is,  upon  many  accounts,  desirable  to 
relieve  the  Masters."  Report  of  Chancery 
Commissioners  (1826),  p.  33.  By  the  Chan- 
cery Regulation  Act,  3  &  4  W.  4,  c.  94.  s.  28, 
the  number  is  reduced  to  iieo,  but  no  additional 
duty  U  given  them.  We  say  with  Regan,  id 
this  instance,  "  What  needs ,  one  ?"  As  to 
empowering  them  to  tax  costs,  we  admit  that 
the  prptient  mode  of  taxation  is  highly  unsatis- 
factory, but  we  shall  venture  to  propose  our 
remedy  for  this  in  our  next  article  on  this 
subject. 
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tion  of  Justice  Act,  1  W.  4,  c.  70,  and 
every  attorney  is  now  allowed  to  practise 
in  his  own  name.  The  advantage  of  the 
alteration  has  been  manifested  by  the  vast 
increase  of  the  business  of  that  Court,  which 
was  formerly  despatched  in  an  hour's  sit- 
ting, and  now  exceeds  that  of  the  Common 
Fleas. 

It  as,  then,  surely  worthy  of  inquiry  why 
the  suitors  of  the  Court  of  Chancery  should 
still  be  "incumbered  with  the  help"  of 
clerks  in  Court,  whose  fees  for  office 
copies  and  nominal  attendances  form  a  very 
large  part  of  the  costs  of  a  suit,  and  not 
unfrequently  operate  as  a  denial  of  justice, 
by  swelling  the  expenses  to  an  amount 
which  cannot  be  borne  where  the  property 
is  of  moderate  extent. 

.,  There  can  be  no  good  reason  why  a  suit 
in  Chancery  should  not  be  carried  on  in  the 
same  way  as  an  action  at  law.  After  a 
subpoena  has  been  issued  compelling  the 
defendant's  appearance,  why  should  not  the 
plaintiff  be  at  liberty  to  prepare  his  bill  and 
deliver  a  copy  to  the  opposite  solicitor,  as  a 
declaration  is  delivered  at  Common  Law  ? 
and  why  should  not  the  defendant  deliver  his 
plea  or  demurrer  in  the  same  manner? 
An  answer  must  of  course  be  filed  for  safe 
custody,  but  a  eopy  might  be  delivered  to 
the  solicitor,  and  thus  both  time  and  ex- 
pense be  saved.  The  subsequent  proceed- 
ings might  be  conducted  in  a  similar  man- 
ner. 

It  was  formerly  supposed  that  the  Clerks 
in  Court  were  peculiarly  valuable  officers, 
from  their  knowledge  of  the  practice  of  the 
Court,  which  was  not  clearly  or  fuUy  stated 
in  the  books.  It  was  said  that  the  solici- 
tors were  not  well  acquainted  with  its 
details,  and  as  they  could  always  obtain 
ready  information  fiom  such  oracles  as  the 
late  Mr.  Shaddick,  Mr.  Jackson,  and  others, 
they  troubled  themselves  littie  about  it. 
However  that  might  be  in  former  times, 
the  extensive  alterations  effected  by  the 
Chancery  Regulation  Act,  3  &  4  W.  4, 
c.  94,  and  by  the  various  New  Orders  of 
Court,  have  destroyed  that  traditionary 
knowledge  of  practice  which  was  previously 
to  be  sought  in  the  Six  Clerk's  Office,  and 
the  solicitors  may  now  read  the  orders,  and 
the  books  of  practice  founded  on  them,  for 
themselves,  and  readily  learn  the  details  of 
practice.  The  coming  generation  of  soli- 
citors especially,  are  compelled  by  the  ex- 
amination to  make  themselves  in  some 
degree  acquainted  with  their  practical 
duties  in  Courts  of  Equity.  The  time 
therefore,  we  think,  is  approaching,  when 


the  fashion  of  assimilating  the  mode  of 
procedure  in  our  various  tribunals  will  be 
extended  to  the  Court  of  Chancerv.    The 

* 

recent  consolidation  of  the  officers  of  the 
three  Common  Law  Courts  under  Mr.  Ser- 
jeant Goulbum's  Act,  1  Vict.  c.  30,  is  an 
instance  of  the  change  to  which  we  refer, 
and  we  would  gladly  see  it  extended  to  the 
Courts  of  Chancery,  by  the  entire  abolition 
of  this  office. 


THE  PROPERTY  LAWYER. 


LBASB  TO  AN  ALIBN  ABTIFICBB. 

LoBD  CoKB  says  "  if  an  alien  take  a  lease 
for  years,  of  lands,  meadows,  &c.,  upon 
office  found,  the  king  shall  have  it.     But  of 
a  house  for  habitation  he  may  take  a  lease 
for  years,  as  incident  to  commerce,  for 
without  habitation  he  cannot  merchandize 
or  trade,"  Co.  litt.  2,  b.     Mr.  Hargrave 
adds  to  this,  "  but  32  H.  8,  c.  16,  s.  13, 
makes  void  all  leases  of  houses  or  shops  to 
an  alien  being  an  artificer  or  handicraftsman. 
This  law,  however  contrary  it  may  seem  to 
good  policy  and  the  spirit  of  commerce, 
still  remains  unrepealed,  but  in  fovour  of 
aliens  it  has  been  construed  very  strictiy,*' 
n.  (7.)   Blackstone,  however,  considers  tiiis 
statute  repealed.     In  his  second  volume  he 
lays  it  down  without  any  qualification,  that 
an  alien  '*  can  hold  nothing  except  a  lease  for 
years  of  a  house  for  convenience  of  merchan- 
dize in  case  he  be  an  alien  friend,"  p.  293  ; 
and  in  vol.  1,  he  says, "  aliens  also  may  trade 
as  freely  as  other  people,   only  they  are 
subject  to  certain  higher  duties  at  the  Cus- 
tom House   [now  entirely  done  away  with 
by  24  Geo.  3,  sess.  2,  c.  1 6,]  and  there  are 
also  some  obsolete  statutes  of  Hen.  8,  pro- 
hibiting alien  artificers  to  work  for  them- 
selves in  the  kingdom,  but  it  is  generally 
held  that  they  were  virtually  repealed  by 
statute  5  Eliz.  c.  7,"  p.  372.     On  this  Mr. 
Stewart  says,  ''  but  there  does  not  seem  any 
other  authority  for  this  but  iBlackstone's, 
1  Woodes.  Lee  273,  n.  1."     Rights  of  Per- 
sons, p.  396.     In  a  very  recent  case,  the 
Stat,  of  32  Hen.  8,  has  been  treated  by  the 
Court  of  King's  Bench  as  in  force.     An 
alien  artificer  took  possession  of  a  dwelling 
house,  under  an  agreement  in  writing,  which 
provided  for  the  granting  of  a  future  lease, 
and  it  was  held  that  this  being  illegal  under 
32  Hen.  8,  c.  16,  the  lessor  might  enter  at 
any  time  and  eject  the  tenant,  although  the 
instrument  did  not  amount  to  a  lease.  Lord 
Denman,  C.  J.,  said,  "It  appears  to  me 
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'vefy  qpe^&mMd  whether  this  inatrumeDt 
amouQts  tp  a  lease,  and  whether  the  hmd- 
lord  had  expressed  any  determination  of  the 
tenancy  at  will,  so  as  to  authorize  him  to 
enter.  But  it  is  averred  in  the  plea  that 
the  plaintiff  took  and  continued  in  posses* 
sion  of  the  dwelling  house  on  the  faith  and 
terms  of  the  agreement,  with  the  view  and 
intention  to  carry  it  into  effect.  Now,  as 
the  agreement  was  unlawful,  the  possession 
under  it  was  also  unlawful,  and  therefore 
the  defendant  was  justified  in  making  the 
entry  in  the  manner  pointed  out  in  the 
plea.*'  Lofnerre  v.  M'c  Intosh,  1  Per.  & 
Davidson,  629.  In  the  argument  it  was 
not  contended  that  this  statute  was  repealed. 
The  passages  in  Coke  and  Blackstone  must 
now,  therefore,  be  read  with  the  qualifica- 
tion  imposed  by  the  stat.  of  32  Hen.  8.  As 
to  what  an  alien  may  take,  see  further, 
18  L.  O.  387. 


PRACTICAL  POINTS  OF  GENERAL 

INTEREST. 


ILLBOAL  WAGBB. 

A  QAUJKQ  contract  should  not  be  encouraged 
if  it  has  a  dangerous  tendency.  Thus  a 
wager  between  voters  at  an  election  as  to 
the  result  of  the  poll,  is  illegal.  Allen  v. 
Heame,  1  T.  R.  56.  So  is  a  wager  that  one 
of  the  parties  would  not  marry  within  a 
specified  number  of  years.  Hartley  v.  Rice, 
10  Bast.  22 ;  also,  a  wager  on  the  dinration 
of  the  life  of  Napoleon  Buonaparte.  Gil- 
bert T.  Sykes,  16  East.  150 ;  or  on  the  sex  of 
the  Chevalier  D*Eon,  Da  Costa  v.  Jones, 
Cowper,  722.  See  other  cases  collected  as  to 
what  wagers  are  legal  or  illegal,  14  L.  O. 
53  i  and  13  L.  0.  51.  The  last  case  on 
this  point,  is  that  of  Evans  v.  Jones,  5  Mee. 
&  Wels.  77,  in  which  it  was  held  that  a 
wager  as  to  the  conviction  or  acquittal  of  a 
prisoner  on  trial  on  a  criminal  charge  is 
illegal,  as  being  against  public  policy.  In 
the  aigument,  it  was  attempted  to  class 
wagers  into  two  classes ;  wagers,  which  a 
Judge  may  refuse  to  try,  as  in  Thorton  v. 
Thackeray;  2  Y.  &  J.  156 ;  and  wagers 
which  are  held  illegal  as  being  against 
public  policy,  but  the  first  ckss  of  Cases  is 
exploded,  per  Lord  Ahinger,  C.  B. ;  and 
Parke,  B.,  said  "The  Judge  is  bound  to 
try  them  at  some  time,  though  he  may 
pos^ne  them  until  after  cases  of  more 
importance  have  been  tried."  It  is  to  be 
observed  that  in  Jones  v.  Randall,  Cowp. 
17,  a  wager  upon  the  event  of  a  suit  at 
law  has  been  held  to  be  legal. 


MICHA'ELMAS    TERM 
EXAMINATION. 


Wb  are  informed  that  the  following  is  the 
state  of  the  List  ''of  Candidates  for  the 
approaching  Examination : — 

By  the  printed  list  of  notices  of 
admission,  it  appears  that  the 
number  intending  to  apply  is    ...  166 

But  of  these  many  have  been  already 
examined  and  obtained  certificates 
of  approval,  vtr 20 

146 
Among  these  there  are  also  a  few 
who,  though  they  have  given 
notice  of  admission,  have  omitted 
to  give  notice  of  examination, 
namely 5 


141 


To  which  number  is  to  be  added 
those  who  have  given  examina* 
tion  but  not  admission  notices  ...       7 

Making  the  total  number  to  be 
examined 148 

A  considerable  per  centage  is,  however, 
to  be  deducted  for  illness,  accidents,  and 
other  causes  of  absence ;  but  even  if  120  or 
130  should  attend,  we  think  our  readers 
will  agree  ynih  us  that  they  will  be  amply 
sufficient  to  make  up  for  those  who  died 
since  last  Term,  or  have  made  their  for- 
tunes, or  retired  for  other  good  causes  and 
considerations. 

Though  we  do  not  hear  that  the  Ques- 
tions wiU  be  more  difficult  than  usual,  we 
think  it  may  be  anticipated  that  either  now 
or  at  no  distant  time  the  Examiners  will 
expect  the  Answers  to  be  more  complete 
than  in  the  early  progress  of  the  plan  was 
expected.  We  recommend,  therefore,  the 
Candidates  to  do  their  best,  and  not  at- 
tempt  to  distinguish  themselves  by  a  hasty 
consideration  of  the  Questions  for  an  hour 
or  two  only. 

On  this  subject,  we  trust  we  do  not  go 
out  of  our  way  in  noticing  the  Third  Edi- 
tion of  the  Articled  Clerk's  Manual,  just 
published ;  in  the  advertisement  to  which  it 
is  stated  tiiat  "  this  edition  contains  the 
whole  of  the  Questions  put '  at  the  Exami- 
nations, from  their  commencement  in  1836, 
to  Trinity  Term  last.  We  need  hardly  point 
out  to  the  Student  the  advantage  of  fami- 
liarising himself  with  all  these  Questions, 
some  of  which  must  occur  at*  every  subse- 
quent examination." 
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NOTICES  OF  NEW  BOOKS. 


The  Hand' Book,  being  a  Guide  to  the  Chan- 
cery Judges'  Opinions  of  the  Peculiarities 
and  Faults  of  the  vamous  Decisions  and 
Reports  in   Chancery,   Bankruptcy,  and 
Parliament,  both  English  and  Irish,  with 
Subjects  and  Index,     By  George  Fanen, 
juQ.,  Esq.,  Chancery  Barrister  of  Lin- 
coln's Inn,  Author  of  "A  Key  to  the 
Statutes  ;"    "A   Statute  made  easy ;" 
"  Gruide  to  the  Statutes  at  Large."   Lon- 
don: Richards  &  Co.,  1839.' 

This  is  a  book  of  great  labour  and  utility. 
"  It  often  happens  (says  Mr.  Farren)  in 
the  rapidity  of  argument  in  Court,  or  in  the 
hurry  of  business,  that  cases  are  cited  and 
carry  the  judgment,  of  which  cases  it  can- 
not be  fifupposed  that  the  opposing  Counsel 
or  the  Judge  is  at  the  moment  aware  how 
far  they  have  been  overruled  or  shaken; 
and  this  little  Treatise  is  intended  as  a 
Hand-Book,  which  being  in  the  Advocate's 
bag,  or  at  hand,  enables  him  at  once,  when 
a  case  is  cited,  (by  reference  merely,  to  the 
name,  as  in  a  pocket  dictionary)  to  see  how 
be  is  to  deal  with  such  cases  when  shot  off 
against  him:   so  also  at  consultation;  so 


his  amount  of  labor  to  some  reasonable 
bounds.  We  are  not  in  fevour  of  the  hope- 
less attempt  at  forming  a  Code  of  our  Com- 
mon Law,  but  we  think  something  useful 
may  be  done  in  throwing  aside  a  large  mass 
of  reported  cases  which  are  of  doubtful 
authority,  and  thus  narrowing  the  fidd  oC 
legal  research. 


PRACTICE    UNDER    THE    IMPRISON- 
MENT FOR  DEBT  ACT. 


Sir, 
A  difference  of  opinion  existing  as  to  the 

Sractice  where  a  defendant  is  arrested  by  the 
udge's  order  under  the  Imprisonment  for 
Debt  Act,  will  you  have  the  kindness  to  find 
room  in  your  Journal  for  the  following,  when 
perhaps  one  of  your  correspondents  will  take 
the  trouble  of  gmng  his  view  of  the  matter. 

In  the  first  place,  one  side  of  the  question 
urpred*  that  in  the  event  of  a  defendant  being- 
arrested,  the  declaration  must  be  worded  in 
the  old  form,  (i.  e,)  "  who  has  been  arrested, 
8ic.,"  and  argued  in  defence  of  their  position, 
that  in  the  event  of  the  defendant  absconding, 
it  is  necessary  in  order  to  enable  the  plaintiff 
to  proceed  agcunst  the  bail,  that  it  should  ap- 
pear on  the  record,  that  it  is  a  bailable  action, 
as  the  Court  in  any  proceeding  against  them 

abo  in  more  deUberate  business  at  Cham.   wUl  only  look  at  the  record.     .     ^   ^      ^ 

In  answer  to  that,  it  is  submitted  that  there 
is  now  no  such  thing  as  a  bailable  action : 


bers." 

We  think  Mr.  Fairen  has  carried  his  de- 
sign into  effect  in  a  concise  and  very  con- 
venient method.  He  has  arranged  his 
materials  in  three  columns.  The  1st  con- 
tains the  subject-matter  of  the  case  reported, 
as  "  Partition ;"  "  Waste ;"  the  2d  column 
states  the  name  of  the  objectionable  case 
with  the  usual  reference  to  the  reporter ; 
and  the  3d,  gives  the  name  and  reference 
to  the  case  and  reporter,  and  the  precise 
page  where  the  judicial  objection  is  ex- 
pressed. 

We  have  had  frequent  occasion  to  no- 
tice the  delay  in  publishing  the  Law  Re- 
ports, the  great  length  to  which  the  details 
of  facts  and  documents  unnecessarily  ex- 
tend, and  the  evil  of  having  various  contem- 
poraneous reports.     Mr.  Farren  has  shewn 
that  in  addition  to  these  grievances,  there 
is  yet  another :    namely,  the  "  Errors  of 
Reporters."     In  almost  every  page  of  his 
Work,  he  notices  several  errors  in  the  re- 
cent as  well  as  the  early  Reports.     We 
must  not  enter  upon  a  statement  of  these 
"  uncertainties  of  the  law  ;"  but  Mr.  Far- 
ren*s  industry  tends  to  prove  the  importance 
of  a  measure,  which  we  recommended  for 
consolidating  or  digesting  the  Lex  non  scrip- 
[a,  so  far  at  least  as  would  have  the  effect  of 
relieving  the  practitioner  from  consulting 
various  conflicting  authorities,  and  reducing 


that  the  writ  of  capias  cannot  be  considered  a 
primary  writ  (inasmuch  as  it  cannot  be  issued 
in  the  first  instance)  but  only  in  the  light  of  an 
interlocutory  proceeding,  and  that  when  the 
purpose  for  which  it  issued  is  answered,  it  falls 
to  the  ground.  2dly,  That  as  the  record  must 
in  all  cases  agree  with  the  declaration,  and  as 
the  writ  of  capias  may  l)e  issued  in  any  stage 
of  the  proceeding  before  final  judgment  (see 
5th  section  of  the  act),  supposing  the  writ  to 
be  issued  after  declaration,  and  the  action  be 
defended,  it  must  either  appear  on  the  record 
that  the  defendant  "was  summoned  by  virtue 
of  a  writ  issued,  &c. "  referring  to  the  writ  of 
summons ;  or  the  declaration  must  be  amended, 
which  would  be  making  the  writ  of  capias  ap- 
pear the  commencement  of  the  action,  which 
liy  the  act  it  clearly  never  can  be  (see  sect  2) ; 
and  3dly,  that  the  Court  will  not  confine  them- 
selves to  the  record,  but  that  the  bail-piece  as 
filed  is  sufficient  evidence  of  the  defendant 
having  been  held  to  bail,  and  delivered  to  them 
as  his  bail. 

It  is  also  urged  on  one  side,  that  immediately 
on  special  bail  being  put  in  and  perfected,  the 
plaintiff  is  at  liberty  to  deliver  declaration, 
&c. ;  but  onjhe  other  it  is  submitted,  that  as 
by  the  2d  section  of  the  ac(  all  actions  are  di- 
rected to  be  commenced  by  writ  of  summons, 
the  defendant  must  first  be  served  with  a  copy  of 
the  writ  of  summons,  or  in  the  event  of  that 
being  in  a  different  county,  that  another  must 
be  issued  and  served,  and  an  appearance  en- 
tered for  him  (see  stat.)  or  otherwise,  before 
the  plaintiff  can  declare.  N.  S. 
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CAUSE  LISTS. 
Michaelmas  Term,  1839. 


Judgments. 

Atorney  Gen.  r.  Peanoo,  appeal 
Wilfofd  T.  Marchant,  ditto  to  be  spoke  to 
Chapman  y.  Severn,  appeal 

{Cbdrington  ▼.  Jofanaon,  1  ..  > 

Johnson  ▼.  Codrington,  J**"* 
Attorney  Gen.  y.  Wilson,  ditto 
Scarboroogh  y.  Borman,  ditto 
Tallett  y.  Armstrong,  ditto  Z^'^ 

Hardham  y.  Ellames,  cause 
Noel  y.  Middleton,  exceptions 
Tnsh  y.  Wood,  cause 

{Nicholaon  y.  Foster,  \..,, 
Ditto  y.  Simpson,       f"^^'^ 
Mnnch  y.  Cockerel],  2  appeak 
Cbenry  y.  Bonltbee,  tqipeai 
Attvciod  y.  Small,  2  appeals 
Wataon  y.  Hayes,  appeal 
Wordflworth  y.  Wood,  ditto 
Aldrige  y.  Forbes,  ditto 
Bum  y.  Caryalho,  ditto 
Rishton  y.  Cobb,  ditto 

Pleas  and  Demurrers, 

S.  O.   Foley  y.  1iili,plea 

Murray  y.  Harcourt,  plea 

Robertson  y.Gt.  Western  Rail  tray,  demurrer 

Bakery.  Strickland,  ditto 

Re-hearings  and  Appeals. 

f  Sherwood  y.  Storer,  appeal 

\  Tucker  y.  Stone,  dittn 
Abated/  Blanchard  y.  Cawthorne,  ditto 

M  Ashton  y.  Milne,  ditio 

V.  Gambia  y.  Gambier,  appeal 
S.  O.   Barratt  y.  Howard,  ditto 
S.  O.   Attorney  Gen.  y.  Brentwood,  appeal 
S.  O.   Alderwick  y.  Holland,  ditto 
S.  O.   Dobson  y.  Lyall,  appeal  to  be  spoke  to 
S.  O.   Dixon  y.  Dixon,  appeal 
S.  O.  Case  y.  Drosier,  part  keard  appeal 
G  f\    /Attorney  Geo.  y.  Boston,  appeal 
'*•"•   1         Ditto  Ditto    ditto 

J  Sainsbory  y.  Jones, 

\    Ditto  y.  Doggerell, 

Ward  y.  Painter,  ditto 

Attorney  Gen.  y.  Bovill,  ditto 

Dearman  y.  Wyche,  diito 

Michaelmas  Term,  1839. 

Satorday,  2nd  Noyember, 

Motions, 
rooday,  5th  November, 

Causes,  Further  Directions  and  Exceptions, 

/"Newbam  y.  Timbrell  -\ 
Villers  v.  Flint,  I     Ak-»-^  :« 

Pellum  T.  Towne.       >  ^^829 
Knotty.  Chamberlain,  j 
Price  y.  Smith,  J 

Scaifey.Scaife,  1     ^^^^^ 

1830 


ditto 


Abated.  \ 


;;} 


Orred  y.  Shuttleworth, 
Leonard  r.  Chambers, 
Garrett  y.  Cockerell 
Dovehill  y.  Barnett, 
Codrington  y.  Lyne, 
Delfosse  y.  Butler, 
Bailiff,  &c.  of  East  Retford 

y.  Cottam, 
Penruddoek  y.  Watts, 


Abated 
1831 


^  Morrison  y.  Roberts, 

Dixon  y.  Robinson, 

Brown  y.  Gaubert,  \     Abated 

Stone  y.. Stewart,  /       1832 

Woodman  v.  Bostock, 

Bolton  y.  Barnes, 

Baring  y.  Theobald, 

Kynastou  y.  Capper, 

Edwards  y.  Rutherford, 

Roberts  y.  Lee, 

Pimer  y.  Mifflen,  )  Abated 

/   Clarke  y.  Clarke, 
Abated.  \   Adams  y.  Brine, 

Best  y.  Bayley, 

Pong^t  y.  Chambers, 

Janaway  y.  Williams 

Ballard  y.  Triggs 

Morris  y.  Wilson, /kr.  £rs,  Sf^costs 

Hamilton  y.  Williams 

Yamold  y.  Yamold,  ess,/,  drs,  if  csts 

Smith  y.  Twinning 

Underwood  y.  Cole 

Bosanquet  y.  Bamaad,/lir.  dirs. 

Weeks  y.  Baron 

Hancock  y.  Teagne,  erctptiaas 

Nochells  y.  Lingham,  ditto 

Barratt  y.  Howard,  exceptions 

Lacon  y.  Waterton 
r  Clobery  y.  Herring 
<  FoUand  y.  Lamotte 
(.Ball  y.  Lawes 

Hanrey  y.  Leaf 

Arnold  y.  Hardwicke 

Hinxman  y.  Sadler 

Griffith  y.  Richards 

Reece  y.  Taylor,  exceptions  2  sets 
/Ryan  y.  Hill,        1      ,.      , 
t  Ryan  y.  Wood,     fP^^  ^^^«rd 

Bryant  y.  Beale,  3  causes 
Sbarman  y.  Heath 
Flight  y.  Lake,  exceptions 

{WOson  y.  Beddard   > 
Ditto  y.  William       $ 
Cochrane  y.  Curlewis 
Weatherall  y.  Brown,/iir.  dirs,  8f  cost* 
Fermor  y.  Breeds 
Stiff  y.  Simmonds 
Tronght  y.  Trought 
Griffith  y.  Browne 
Edwards  y.  Lloyd 
SeweU  y.  Murray 
Manistre  y.  Vines 
Hussey  y.  Bickerton 
Richards  y.  Commins 
Heaton  y.  Blair,  exceptions 
Phillips  y.  Edwards 
Williams  y.  Owen 
Attorney  Gen.  y.  Laslett 
Powell  y.  Bettiss 

Woodforde  y.  Woodforde,  2  causes 
Kidd  y.  North 

Morris  y.  Colcloogh,  exns,  Iffitr,  dirs 
Woolwich  Perry  Company  y.  Clarke, 
further  directions 

?  Banks  v.  Le  Despencer,ytcr.  ^rs. 
Ditto  y.  Stapleton,  by  order 
Odgers  y.  Teagne,  exceptions 
Mnggeridge  y.  Muggeridge,/.</«.^cf. 
Abated      Bowers  y.  Sherman, /vr.  dirs,  Bf  costs 
Bonfil  y.  Purcha8,/ttr.  dirs,  ^  costs 
Cooper  V.  Emery,  exceptions 
Felton  y.  Turner,  fur,  dirs^  and  cause 
Abated      Rawlings  y.  Solomons 
Abated      Hill  y.  Stephenson 
L.  C.       Heap  y.  Haworth 
Abated      Wise  y.  Howard  Etecon 


S.  O. 
S.O. 
S.O. 

Abated 

Abated 

S.O. 
S.O. 
Abated 
S.O. 
S.O- 


S.O. 
Abated 
Abated 

S.O. 

Abated 

S.O. 

S.O. 
Abated 

S.O. 
Abated 

S.O. 
Abated 
Abated 

S.O. 
Abated 

S.O. 
Abated 

Abated 
Abated 
Abated 
Abated 
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Cmae  Li$t$, 


Abated      Gordon  r.  RoUey 

Sndling  r.  HuDiphreys,/kr.  cfirt.  amd 
cause  by  order 
Abated      Fox  r.  Beedham 
Abated      Gooch  r.  Wilsoo 
Abated      Barton  ▼•  Jayoe,  at  d^'i  refttest 
Abated      Shale  ▼.  Hodson 
S.O.L.C.    Poore  v.  Wolff 
L.  C.        Swaine  r.  Pratt,  4  caiuet,  excepHcnt, 
Abated      Hurrell  ▼.  Tarn  [^A^r,  dirt. 

Abated      Haylar  ▼.  Field 
Abated      Barton  v.  Jayne 
S.  O.       Sharwood  r.  Maine 
Abated      Jackson  r.  Pickering 

S.  O.       Neate  ▼.  Pink 
S.O.  L.C.    Davison  r.  Cutler, /krtAcr  dhecHmt 
Abated      Orton  t.  Richdale 
Abated      Griffiths  v.  Aldersey^ykr.  dht,  8(  cmU 
r    A      J  Borrough  v.  Philcox,  ditto 
^  "•     I  Lacy  V.  »itto,  cmue 
L.  C.        Burgess  r.  Thompson 
S.  O.  L.  C.    El.  of  Falmouth  y.  Alderson 
AbatedL,C.    Temple  ▼.  Duke  of  Buckingham 
.    .,     /Attorney-Gen.  T.El.  of  Stamford  \ 
^'  ^'    \  Ditto  V.  Egerton  J 

L.  C.        Robins  v.  Cleaver 
L.  C.        Chatfield  v.  Betts 
L.  C.        Ashley  v.  Wangh 
L.  C.        Grafton  v.  Froggatt 
L.  C.        Green  v.  Green 
L.  C.        Morgan  v.  Sivill 
L.  C.        Thomas  ▼.  Thomas 
L.  C.        Borwick  v.  Willatt 
L.  C-       Lyddon  v.  Woolcock 
-    ^       5  Roberts  r.  Evans  > 

*-•  ^'      I  Hughes  V.  Ditto,  /ur.  directum  $ 
L.  C.        Cresswell  v.  Balfour 
L.  C        Ooiild  V.  Uttermare 
L.  C.       Wingate  v.  Cresswell 
L.  C.        Winter  v.  Boys 
L.  C.        Perry  v.  Jenkins 
L.  C.        Lewes  v.  Tipton 
Abated      Breeze  v.  Hawker 
Abated   .  Long  v.  Thomson 

Hunter  v.  Pugh 
rPurtonv.  Britnell        1 
\  Purton  V.  Branscomb  J 

Forsyth  v.  Chard 

Martin  v.  Pellett 

Slater  v,  Lumsey 

Festing  v.  Allen, /vr.  dirt,  and  cottt 

Wagstaffe  v.  Burnham,  esmu,  ^petn, 

Bristow  V.  Wood  fvr.  dirs,  Sf  cotts 

Maund  v.  Allies 

Liddell  v.  Taylor, /«r.  dirt,  and  cotts 
Abated      Robson  v.  Noel 

Bolton  V.  Malktn 

Woodroff  V.  Titterton,  esceptumt    ■ 

Dillon  V.  Coppin 

Mersey  v.  Mersey, /ur.  d&rt,  and  cottt 

Brown  v.  Williamson 

Pemberton  v.  Stubbs,  exceptumt 

Goldie  V.  Thompson,/Mr.  «/■>«.  if  cottt 
S.  O.        Loftus  V.  Thomas,  exceptient 

Sparks  v.  SparkSy/icr,  dirt,  and  cottt 

Slater  v.  Hartley 

Rudd  v.  Sewell 

Hedgely  v.  Dines 

De  Clifford  v.  Marquis  of  Tavistock 

Green  v.  Mitton 

Musgrave  v.  Newton 

Hilchon  v.  Turner 

Mills  V.  Hudson,  at  requett  of  deft. 
Abated    Chambers  v.  Green 

Wegg  V.  Ld.  Petre,  at  request  of  deft, 

Wartoaby  v.  SbutlJeworth 


Rolls  r.  Clarke 
Mills  V.  Baylis 
Hodges  V.  Cvrzon 

SPrakl  V.  Richardson 
Ditto  V.  Jeoingham 
Abated     Burnett  v.  Booth 
Abated     Willatts  v.  Marchant 

Pye  V.  Linwood 

Vale  V.  Sherwood 

Bishop  V.  Stowers 

Rodgers  v.  Brown 

Stark  V.  Shepherd 

Brent  ▼.  Brent 

Brown  v.  Bassett 

Millor  V.  Yickery 

English  V.  Mann 

Smith  V.  Baker 

Thackkerray  v.  Bell 

Kenrick  v.  Cooper 

Pernor  v.  Blandford 

Moore  v.  Roe 

Fox  V.  Mechin 

Devereux  v. Fannmg,  eseeptiont 

Jones  V.  Roberts 

Langley  v.  Fisher 

Yate  V.  Ricardo,  pauper 

Parker  v.  Yeadon,  pauper 
S  O.       Vickery  v.  Gnmev 

{Sharman  v.  Heath 
Howe  V.  Ditto 

Perry  v.  Tanner 

Ellis  V.  Attorney-Gen.,^,  d&ii  ^c«. 

Vanghan  v.  Headfort 

Watkins  v.  Brent,  at  deft^e  requeti 

Melville  v.  Preston  Eteoon 

Gumersall  v.  Anstead,/iif .  dirt,  ^r  es. 

Houghton  V.  Houghton 

Hodgkinson  v.  Widley 

Thompson  v.  M$aaXierJur,dirt.  if  eottw 

Logan  V.Smith 

Sidney  v.  Ranger,  eseeptiont 

Donovan  y.DoDoyAnfexns.Sf/kr.dirt» 

Harcourt  v.  Northwood 

Maurice  ▼.  Wilson 

Subb  V.  Weakley 

Winder  v.  Kershawe 

Dixon  V.  Langhom 

Turner  v.  Trelawney 

Bennett  v.  Kitchen 

Hanmer  v.  Hamlet 

Taylor  v.  Matthews 

Waters  v.  Waters 

Toner  v.  Thompson 

Howes  V.  Hedge 

Merceron  v.  Bragg 

Campbell  v.  Fleming 

Jones  V.  Jones 

WUUams  v.  WUUams 

Kaye  v.  Watson 
r  Smith  V.  Roberts  7 
\  Lloyd  V.  Hebeter  > 

Moon  V.  Brown 

Crawford  v.  Wyke 
S  Davies  v.  Cooper     > 
i  Cooper  V.  Jackson  { 

Fairbrother  v.  Mason 

Copley  V.  Creyko 

fiarweil  v.  Briggs 

Wildes  V.  Davies 

Toner  v.  Evison 

Lee  V.  Shaw 

Swan  V.  Bowden 

Porter  v.  Toft  (pauper) 

Strother  v.  Dalton 

G rover  v.Holroyd 

St.  Jobn  V.  Champness,  exont. 


Coiife  Listi. 


11ioiiii8T.8«ruiwicky>ltr.  dirt,  S^cotis 
Barnwell  (pm^}ar)  r,  Cooke,  defend- 
mU^trefual 
•  Brown  7.  Darenport,  esana,/ur.  dirs, 

4r  cottM 

Hunter  ▼.  Jadd,  fur,  din,  andpein. 

Ditto  T.  Ditto,  cmue 

Pitman  ▼.  Lockyer 

Taylor  ▼.  Fi9her 

Graves  r.  Burgess,  at  d^*»  request 

Lee  v.Lee»  ai  d^'e  rejuett 

Milnerr.  Singleton 

Crowfoot  y.  Mander 

Holroyd  r.  Jackson 

Attorney-Gen.  ▼.  Stone 
CPearse  r.  Brooke  > 
{Ditto  T.Bryan     ) 

Williams  ▼.  Vanhouse 

Gordon  v.  Peirson 

Lozon  ▼.  Pryse 

Bennett  ▼•  Nesbitt 

Aahbee  ▼.  Ashhee,  fktr,  dirt,  8f  eostt 

Williams  y.  Corbett^  egceptiani  3  tett 

Walton  y.  Morritt 

Hobby  y.  Collins 

Pritchard  y.  Pritchard 

Miller  y.  Little,  esceptumt 

Bryan  y.  Twiffg,  esceptiont 

Bazalgette  y.  Kirlew 

West  y.  Funge 

Emmott  y.  Hallatt 

Hull  y.  Radcliffe 

Emmott  y.  Brownjobn 

Salter  y.  Partridge 

Ackers  y.  Skakspear 

Sandys  y.  Long,  at  request  o/deft. 

BasAtt  y.  Waterfield 

Tapscotty.  Newcombe 

Matthews  y.  Wyburn 

Caldecott  y*  Caldecott 

Westoyer  y.  Foster 

Groom  y.  Chambers 
Abated    Nail  y.  Punter 

Webber  y.  Bolitho,  at  request  o/deft. 

Wait  y.  Horton 

Gorton  y.  Chambers 

Marshall  y.  Marsh 

Isaac  y.  Russell 

Attorney-Gen.  y.  Goldsmiths'  Co.,  at 
defendant's  request 

Boys  y.  Trapp 

Loyeland  y.  Maxey 

Tarbnck  y.  Martin 
S.  O*    Benson  y.  Elmhirst 

Jervoise  y.  Winn,  esceptiont  2  sets 

Ball  y.  Barber,  exceptions 
L.  C.  BuUiyant  y.  Taylor,  dilto 

Marshall  y.  Marsh 

Brickwood  y.  Harvey 

Wood  y.  Lambirth,  exms.  if  fur,  dirs 

Grant  y.  Hutchinson 

Hurle  y.  Sweet,/i«r.  dirs.  8f  costs 

Peacock  y.  Stockford,  ditto 

Metcalfe  y.  Warrington,yi«r  Jlr*.  ^  cs, 

Hutme  y.  Hulme,<i{t7fo 

Holmes  y.  Upton 

Field  y.  ChurchiU 

Logan  y.  Baines 

Crntchley  y.  Gardner 

Rogers  r.  Prank 

De  Beauyoir  y.  Rhodes 

Morrell  y.  Owen 

Hickman  y.  Gibbons 

Robinson  y.  Milnes 

Harrison  y.  Borwell 


Inge  y.  Inge 

Coulton  y  MIddleton 

Joyce  y.  John 

Edmunds  y.  Nixon 

Smith  y.  Poole 

Parry  y.  Pugh 

Perfect  y.  Reynolds 

Herring  y.  Cloberry 

Bailiffs'  of  Bridgnorth  ▼•  Collins 

Pritt  y.  Clay 

WiUiams  y.  StreUy 

Child  f«.  Knight 

Curteis  y.  Kenrick,ykr.  dirs,  4r  costs 

Tatam  y.  Williams 

Sutherland  y.  Abington 

Baxter  y.  Atkinson 

Brandon  y.  Budgen 

Inge  y.  Inge 

fiuckeridge  y.  Glasse 

Dandridge  y.  Besley 

Robinson  y.  Myers 

Allday  y.  Fletcher 

Hazell  y.  Pettifer,  fur.  din,  and  costs 

Jones  y.  Winwood,  ditto 
JWasteUy.  Leslie) 
2  Ditto  y.  Carter   { 

Rabbetts  y.  Reeves 

Edes  y.  Edes,  2  causes 

Smith  y.  Smith 

Boddington  v.  Woodlcy 

Jackson  v.  Woollcy,>%jr.  dhrs,  ^  costs 

Attor.  Gen.  v.  Baines,  exs,  2  sets 

Ingle  v.  Neale,/Ur.  tUrs.  and  costs 

Blathwayte  v.  Taylor 

Goldie  y.  Thompson,  esKepiions 

Johnson  v.  Child 

Eyles  v.  Caulcutt 

Hughes  v.  Cooks 

Butcher  v.  Jackson 

Crosse  v.  Bedingford 

Fincham  v.  Coope 

Attorney  Gen.  v.  Glynn 

Nicholson  v.  Horsey 

Fullwood  y.  Dowding 

Brown  v.  Waterfield 

Flinty.  Warren,  3  emuw 

Pelham  v.  Turner,  ai  request  defemk, 

Burdett  v.  Spencer 

Robinson  v.  Williams 

Rundman  v.  Stillwell 

Bannatyne  v.  Leader 

Mann  v.  Boys 

Thompson  v.  Day 

Long  v.  Bosh 

Capron  v.  Sansnm 

Pearse  v.  Matthews 

Brandon  v.  Budgen 

Littlehales  v.  HoUis 

Lee  v.  IbbotBon 

Sellers  v.  Threlfall 

Brown  v.  Bassett 

RowUs  v.  Croft 

Jones  v.  Jones 

French  v.  French 

Hall  y.  Cook 

Attorney  Gen.  ▼.  Nethercoat 

Brown  v.  Brown,/iir.  dirs.  and  costs 

Moore  v.  Moor«,  exceptions  and  ditto 

Freeman  v.  Moreley,yiir.  dirs.  4r  costs 

Attorney  Gen.  v.  Mathic,  ess,  if  do. 

Jones  y.  Jones,/iir.  dirs.  and  costs 

Waters  y.  Stephens,  ditto 

Bainbridge  v.  Blair,  ditto 

Burrows  v.  Venables,  ditto 

Tritchley  v.  Williamson,  ditto 
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Freeman  r.  Bicn,/Kr.  dkt.  9f  eotU 

Trelawney  ▼.  Roberts,  except,  if  ditto 

Tatiock  y.  WeUtog8,/iir.  dhrt.  i^  cotte 

Noel  ▼.  Hoare,  emceptitnu 

Sinkler  r.  Crotch,  ditto 

Fletcher  ▼.  Northcote,  exceptianM 

Melland  ▼.  Gray,  ditto 

Lackes  ▼.  Frost,  yiir.  din.  if  cotts 

Bamaby  ▼.  Filby 

RuocemanV.  Stilwells,/.  d.  if  cottt 

Bartmm  y.  Bartrom 

CoUett  y.  CoUett 

Smith  y.  Pogh 

Owywie  y.  Lloyd,yt(r.  din. 

Hughes  y.  Rogers,yicr.  din,  if  cotti 
SWardy.  Swift  >    .,„ 
i  Ditto  y.  Lucas  f  ''"'* 

Marshall  y.  Alhnson,  ditto 

Brickwood  y.  Dyson 

Mayor  of  Tenby  y.  Attorney  Oen. 

Jones  y.  Lowe,yicr.  din, 

Cotman  y.  Orton 

Bishop  y.  Bishop,yiir.  din.  and  cotts 

Thomas  y.  Jones 

Barker  y.  Beeston 

Brunt  y.  Swindell,yt(r.  dirt,  ami  cottt 

Johnson  y.  Reynolds 

BInndell  y.  Gladstone 

Attorney  General  y.  Cradock 

Williamson  y.  Blain 

Buckle  y.  Harris 

Jones  y.  Smith 

Sellars  y.  Dailimore 

Webb  y.  Whitehead 

Towgood  y.  Andrews 

Hodgson  y.  Middleton 

Attorney  General  y.  Corporation  of 
Bridge  water 
5  Attorney-Gen.  y.  West> 
I  Ditto  y.  Palmer  > 

Moore  y.  Painter 

Hill  y.  Smith 

Jumpson  y.  Pitchers 

Fry  y.  Fry 
L.  C.  GompetE  y.  Ansdell 

AndertoQ  y.  Walker 

Polsford  y.  Becham 

Taylor  y.  Earl  of  Harewood 

Gibbs  y.  Gregory 

Newman  y.  Howard 

Coppen  y.  Gray 

Jere  y.  Maish 

Payne  y.  Bristol  and  Exeter  Railway 

Malpas  y.  Cawley 

Beaman  y.  Hewson 

Newell  y.  Hickinbotham 

Gray  y.  Mumbray 

Hayward  y.  Goodchild 

Moody  y.  Hebberd,  ptmper 

Barrow  y.  Duke  of  Norfolk,  at  defU. 
request. 

Maitiand  y.  Bateman 

Bucknall  y.  Willment,>kr.  dirt,  if  cs. 

Boulton  y.  Boulton,  ditto 

Utterton  y.  Robins,  exceptions 

Terrell  y.  Matthews,  esnms.  if/urtker 
directions 

Telford  y.  Kymer 

Webb  y.  Grace, >^.  tlin,  if  costs 

Jones  y.  Chambers,  ditto 

Coape  y.  Forbes 

Sillick  y.  Booth, /kr.  dirs,  4r  cm/4. 

Chafey  y.  Seijeant 

Edwards  y.  Williams 

Dreyer  y.  Dorien 


Guy  y.  Sharp- 

Brundrett  y.  Jones. 

Gibson  y.  Bent,  exmu.  and/itr.  dirt» 

Sherwood  y.  Walker 

Newman  y.  Willianis,yifr.  dSn»  if  or. 

Joy  y.  Birch. 

Hitchcock  y.  Clendinen 

Lane  v.  Durant 

Partington  y.  Halstead 

Collingridge  y.  Cook 

Hastings  y.  Gsge 

Morris  y.  Smith 

Preedy  y.  Baker 

Bamford  y.  Kershaw 

Ord  y.  Lyon 

Hodges  y.  Romilly 

Marke  y.  Locke 

Hawley  y.  Edwards 

Attorney  Gen.  y.  Blake 

Attorney  Gen.  y.  Wilson 

Ashbrooke  y.  Brainbridge 

Jenkins  y.  Cross 

Price  y.  Blackmore 

Jennens  y.  Jeanens  exceptumM 

Foley  y.  Hill,  exceptions 

Earl  of  Falmouth  y.  Turner 

Bealy  y.  Curling 

Bushnell  y.  Budhnell 

Cooper  y.  Denison 

Collins  V.  Presdee 

Gruggen  y.  Parke 

Hawksworth  y.  Brammall 

Beaumont  y.  Binns 

Mighell  y.  Lashmar 

Browne  y.  Lockhart 

Hodgetts  y.  Lord 

Sowter  y.  Bowden 

Yemms  y.  Williams 

Hobson  V.  Page 

Dutton  y.  Haslam 

Owen  y.  Dickenson 

Lowe  y.  Pennbgton 

Costa  y.  Albertazai 

Palmer  y.  Thatcher{i 

Hounsfield  y.  Pitman 

Smith  y.  Dannah 

Eyans  y.  Jones 

Attor.  Gen.  y.  Mathie,  ai  reqnest  d^. 

Vist.  Ashbrooke  y.  Brainbridge 

London    and  Birmingham  Railway 

Company  y.  Winter 
Benson  y.  Elmhirst 
Corsbie  y.  Free 
Budd  y.  Grundy 
Prince  y.  Bird 
Heale  y.  Heale,  3  cmifet 
Beresford  y.  Bp.  of  Armagh,  curoMt. 
Liyesey  y.  Liyesey,enm«  2  m/s 
Jennens  y.  Jennens,  excepthmt 
Creswick  y.  Antrobus/itr.  din,ifeoit9 
Parker  y.  Vcmour 
Furze  y.  Sharwood 
Mills  y.  Hudson,  of  d^'s  request 
Halliday  y.  Best,yt(r.  dir. 
KirkwaU  y.  Fligh 
Tumor  y.  Tumor 
Richards  y.  £1.  Macclesfield,  exons, 
Gregory  y.  Cressweil 
Countess  Bridgewatar  y.  Yardley 
Cobbe  y.  Lowe 
Allen  y.  Rogers 
Keymery.Pering 
Loader  y*  Lawrence 
Mqs.  Bute  v.  TbompsoY 
Young  V.  Young 


4«iferyi  T.  Jefferys 
Dtngerfield  t.  Erans 
Brown  ▼.  Thorpe 
Cole  T.  Davey 
Att^Geo.  ▼.  Bosanqoet 
Heurteloup  v.  Biggs 
Waters  ▼.  Waters 
EHioU  y.  Reynolds 
Coster  ▼.  Ward 
jogger  V.  Byers 
Horseoell  f.  Taylor 
Goldsmid  ▼.  Drewe 
Doncan  ▼.  Chamberlain 
Wilkinson  ▼.  Harwood 
Knowlys  r.  Madocks 
Hartley  v.  Reynolds 
Mackereth  v.  Dunn 
Prentice  ▼.  Phillips 
Protheroe  ▼.  Protheroe 
James  ▼.  Dangerfield 
Holland  ▼.  Gwynne 
Viekers  ▼.  Hardwick 
Ward  ▼.  Alsager 
Wafdv.Ward 
Raxworthyv.  Raxworthy 
Martin  r.Whichek) 
Evans  v.  Adams 
Erans  v.  James 
Morse  v.  Tucker 
Northwood  v.  Harcourt 
Sandys  v.  Long,  at  de/t'i  refuesi 
Attorney  Gen.  t.  Salters'  Co. 
Cropper  y.  Crosby 
Hawley  r.  Powell 
Inglis  ▼.  Forbes 
Swain  ▼.  Pratt 

Dorrien  ▼.  Driver^  eseni,  ^fwr,  din, 
Browne  ▼.  Browne, /iir.  dirt.  ^P^^ 
Tliompson  ▼.  Blades 
Crighton  r.  Blink 

Erans  v.  Winiams,yi(r.  dirs.  if  cut* 
Arkm  T.  Fletcher 
Alexander  t.  Foster^  escepHim 
Hogg  ▼.  Barrett, /ifr.  dirt,  and  costs 
De  U  Hooke  t.  HiU 
Jenkins  v.  Jenkins 
Baldwin  v.  Rogers,yiir.  tUrs,  amictsts 
Comber  ▼.  Sowton,  exceptions 
Danks  r.  Danks,  ditto 
Aylett  T.  Hedingham 
Studdy  T.  Farwell./itr.  dirs.  if  costs 
Weston  T.  Peache 
Phelps  y.  Lawrie 
Webster  ▼.  Jenner 
Attomey-Gen.v.lrby,y«r.  dirs,  if  costs 
Meigh  r.  Baker,  exceptions 
Eckley  t.  Pheysey 
Soares  ▼.  Gower 
Brocklebank  ▼.  Pallister 
Wilkins  y.  Stevens,  7  emues/or  dirs, 
Nash  y.  Elsley 

Duke  of  Sussex  y.  Moore,  /ur,  dirs.  and 
costs 

New  Causet. 

Adams  y.Traheme 
Harrison  y.  Cummiog 
Cragg  y.  Gordon 
Evans  v.  Parry 
Moore  v.  Gould 
Milroy  v.  Hodges 
Terrington  v.  Pearson 
Fellowes  v.  Paine 
Dmry  v.  Pitman 


Elwoithy  y.  Billing    • 

Wakeman  v.  Trebeck 

Cooper  v.  Durrant 

Norcutt  y.  Dodd 

Edgar  v.  Milburn 

Corbett  v.  Basnett 

Robinson  v.  Addison 

Jones  v.  Curlewis 

Stephen  v.  Lawry 

Dans  v.  Grey 

Pamell  v.  Hand 

Lake  v.  Russell 

Batt  y.  Anns 

Taylor  v.  Thompson 

Watson  y.  Labrey 

Stephenson  v.  Bridger 

Cockbum  v.  Sherman 

Tulloch  y.  Hartley,  at  d^'*,  request 

Benn  y.  Dixon 

Stopford  y.  Lord  Ganterbnry 

Merrikin  v.  Bland 

Nayk>r  v.  Lackington 

Attorney  Gen.  v.  Habrdasheers'  Co. 
Short  Frankling  v.  Drake 
Short  Bulter  v.  Lowe 

Stammers  v.  Halliby 

Miller  y.  Guardians  of  Easthampstead 

Union 
Northwood  V.  Scrase,  fur.  dirs.  if  cs. 
Leicester  v.  Leicester,  exceptions 
Peyton  v.  Hughes, /Wr.  dirs.  and  costs 
L. C.Everett  y.  Weaver,  exons  if. petitions 
Berkeley  v.  Swinburne,  yi«r.  dirs.  if  cs. 
Smith  y.  Dawes,  ditto 
Scott  y.  Davis,  ditto 
Down  y.  Brayley,  exceptions 
London    and    Greenwich    Railway 

Company  v.  Goodchild  exons. 
Montgomery  y.  Calland,/iir.  dirs.  ^' 

costs 


Judgments, 

Attorney-Gen  v.  Fishmonger's  Co.        1  q^^^^ 

Knesworth's  Chanty  ( 

Attorney-Gen.  v.  Fishmongers'  Co.       >  (^ause 

Preston's  Charity       { 
/  Preston  v.  Meux  ^ 

}  Ditto  y.  Warburton  C  Cause 

)  Ditto  y.  Cracklin  C 

(.Ditto  y.  Cust  J 

Pleai  and  Demurrers. 

1st  Cause-day  Inglis  v.  Ld.  Melbourne  Demurrer 

Michaelmas  Term,  1839. 

Saturday  2d  November— FiBtfr  day  op  Term, 

Motions. 

Monday  the  4th, 

Causes. 

Ist  Cause-day  after  HU.  T.— Partington  v.  Baillie 

iBl  Cause-day— Attorney-Gen.  v.  South  SeaComp. 

Come  on  with  Suppl.  Cause— Gibbs  v.  Bowes 

1st  Cause-day  after  Term— Dc  Hourmelin  v.  Shel- 
don—Ditto y.  Camus,  /urther  directions  if  costs, 
2  petitions  and  supplemental  bilt 

Ist  Cause-day— Crallan  v.  Oulton 

Attorney-General  v.  Jones 

Stand  over  tiU  after  further  Report— Hargitt  v. 
Bdl— Ditto  y.  Ditto— Ditto  v.  Wilson,  /urtker 
dirtctians  and  costs,  and  petition 

Stand  over— Earl  of  Mount  Norris  v.  Phaire 
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WiUats  ▼.Basby-^WilUts  ▼.  Bttsby— 8th  Not.1837 

Ui  Cause-day  after  Term — Steer  y.  Wise 

Day  to  be  fixed  by  the  AttorDey-Gen.<-^Attomey- 

Gen.  T.  Master  of  DulWich  College~20th  April, 

1838 
Baker  y.  Harwood 
Stand  oyer  till  Hilary  Term  next — ^Western  r. 

Williams,  fwrther  directions  and  costi 
Lane  y.  Hardwicke^SOth  April,  1838 
Stand  oyeiv-Warsop  y.  Scrimshaw— 3l8t  May, 

1838 
Attomey*General  y.  Brooke 
Hilary  Term — Attorney  General  y.  Whiteman 
Ist  Cause-day  aft.  Term — Attorney-Gen  y.  fiayley 
Stand  oyer  till  mentioned  again— Codrington  y. 

Johnstone — Johnstone  y.  Codrington,  exceptions 

tiofu  andjwrther  directions  and  costs 
Hicks  y.  Keat— Ditto    y.  Groom — Stockham  y. 

Keat,  exceptions 
Hemming  y.  Pinkerton,  exons.fitr,  dirt,  ^T  costs 
Miller  y.  Little — Ditto  y.  Lawrance— Ditto  y.  Sid- 

eu^tMOkf  further  directions  and  costs 
Last  day  of  Term — Knowles  y.  Mount — ^Ditto  y. 

Ayles— Ditto  y.  Parkenon— Ditto  y.  Ditto— 

Ditto  y.  Ditto— Ditto  y.  Ditto,yicrMer  directions 

and  costs  and  petition 
Stephen  y.  Wrench,  exceptions 
Cole  y.  Fitzgerald, /iir.  dirs,  S^  costs  if  petition 
Eaton  y.  Smith— Ditto  y.  Ditto— Ditto  y.  Ditto, 

further  directions  and  costs 
Randall  y.  Stanley, /ur/A^r  directions  and  costs 
Carsham  y.  Newland — Falcon  y.  Ditto,  further 

directions  and  costs 
Eyre  y.  Monkland— Ditto  y.  Eyerett— Ditto  y.  Gir- 

dlestone— Ditto  y.  Eyerett,  yiir.  dirs,  Sf  costs 
Taylor  y.  Brown — 3d  Noyember,  1838 
Hayes  y.  Haward 
Glew  y.  Adlard 
Nelson  y.  Bridges 
Cullingworth  y.  Loyd 
Maw  y.  Hill 
Stubbs  y.  Liston 

Farmer  y.  Dnmelow — 6th  Noyember,  1888 
1st  Cause-day  of  Term.—- Ray  y.  Giles— Giles  y. 

Ray 
Stand  oyer — Stead  y.  Nelson 
F.  Palmer  y.  Lord  Kensington^Ditto  y.  Walsh 
Wilson  y.  Mead— 7th  Noyember,  1838 
Drake  y.  Drake 

Farhall  y.  Farhall— 10th  Noyember,  1838 
Wormald  y.  Mackintosh— Ditto  y.  Ditto,  esons, 

ami  farther  directions  and  costs 
Curtis  y.  Holcombe,  exceptions 
Baring  y.  Bordelins— 12th  Noyember,  1838 
Pusingham  y.  Sherborn 
Bebb  y.  Beckwith,yicr/A«r  directions  and  costs 
Larkins  y.  Paxton,/iir/Aer  directions  and  costs 
Whitaker  y.  Perrand 
Attorney-Gen.  y.  Johnson — Pride  y.  Fooks — Ditto 

y.  Knott— Ditto  y.  Fowler— Ditto  y.  Ditto- 
Ditto  y.  Ditto,  yiir/A«r  directions  and  costs 
Lewin  y.  Moline 

Franks  y.  Price, /Mr/Acr  directions  and  costs 
Eyans  y.  Brown, /i<r/Afr  directions  and  costs 
Dayies  y.  Hopkins,  ,^/A«r  directions  and  costs 
Hodgson  y.  Charlton,yur/A^  directions  and  costs 
Pullan  y.  Manning,  yW/A^  directions  and  costs 
Hopkins  y.  Hopkins— Ratcliffe  y.  Ditto,  further 

directions  and  costs 
Cooper  y.  Waldegraye,  exceptions  and  petitions 
Eyans  y.  Thomas,  at  request  of  drfendants  7\mothy 

and  Wife 
Peach  y.  Eyans,  exceptions 
.Bates  y.  honnttf  further  directions  and  costs 
Raikes  y.  Boulton,/t«rM«r  directions  and  costs 


Crockett  y.  Crockett 

Pearce  y.  Verbeke— 12th  January,  1834 

Barnbridge  y.  Burton 

Price  y.  Berrington — 14th  January,  1839 

Hill  y.  Maurice 

Liston  y.  Sargon — 15th  January,  1839 

Sweeting  y.  Hellard 

Cooke  y.  Isaac 

Dickenson  y.  Lord  Holland 

Aldworth  y.  Robinson — 16th  January,  1839 

Stevenson  y.  Smith 

Mellish  y.  Brooks— l7th  January,  1839 

Ross  y.  Hafford 

Pauper— Roberts  y.  Lloyd— 21st  JaUtiary,  1839 

Townsend  y.  Westacott 

Leyy  y.  Pendergrass 

Shilcock  y.  Gregg,  at  defendants  request 

Colebrooke  y.  Williamson 

Hughes  y.  Brigstocke — Lawrence  y.  Ditto,  at  re- 

quest  of  defendants 
Gaunt  y.  Taylor, ykrM^r  directions  and  costs 
Scott  y.  Cattley 

Bennett  y.  Fowler, /ttrMer  directUms  and  costs 
Walker  y.  Earl  of  Abingdon,  exceptions^  2  seU^fur. 

directions  and  costs 
Martin  y.  Drinkwater — Ditto  V. Darien,erc^/Joiw, 

two  sets  f  further  directions  and  costs 
Dickonson  y.  Player,  ykr/Aer  directions  and  costs 
Johnson  y.  Woods — Smith  y.   Johnson,  further 

directions  and  casts 
Whitby  y.  Martin,  yicr/Aer  directions  and  costs 
Beyan  y.  Flight 

Sidmouth  y.  Sidmouth — Ditto  y.  Lord  Edon 
Ankers  y.  Sandford 
Bolton  y.  Powell 
Rhoades  y.  Cartwright 
Sparke  y.  Mann,  exons.fur,  tBrs,  ^  costs 
Ring  t.  Hardwicke,y«r/Afl-  directions  and  costs 
Smith  y.  Birch— Ditto  y.  Ditto,  exceptions 
Hoggard  y.  Clark, /t<i'/A«r  directions  and  costs 
Filder  t.  Bellingham,  at  defendant's  request 
Parlby  y.  Gilmore— Ditto  y.  Tyler 
Seaber  y.  Har]ock,yiir.  dirs,  costs  fy  petn, 
Flashman  y.  Powdl — Ditto  y.  Ditto— Bruen  v. 

Ditto, /ttr/A^r  directions  and  costs 
Heighington  y.  Grant— Ditto   y.  Heighington — 

Ditto  y.  Grant,  exceptions 
Smith  y.  Birch— Ditto  y.  Ditto,  fur,  dirs,  if  eotU 
Borrell  y.  Dann,  exceptions 
Green  y.  Challenor,/iir/^  directions  and  cosU 
Johnston  y.  Todd— Ditto  y.  Ditto— Ditto  y.  Ditto, 

exceptions,  further  directions  and  costs 
Biease  y.  Burgh,  further  directions  and  costs 
Barlow  y.  Sewell— 15th  April,  1839 
Martin  y.  SwannelI,/iir/Atfr  directions  and  costs 
Cole  y.  Dawson — Ditto  y.  Ditto,  fur,  dirs,  if  costs 
Cockell  y.  Fugh,  further  directions  and  costs 
Moore  y.  Painter— 16th  April,  1839 
l^lee  y.  SUce 
Griffin  y.  Griffin 
Attorney  General  y.  Lister 
Cantreli  y.  Sutton 

Gater  y.  CUye— Ditto  y.  Fenton— 18th  April,  1839 
Smith  y.  Langford 
Wainewright  y.  Hardisty 
Stocken  y.  Harbin 
Wade  y.  Cox— 19th  April,  1839 
Mills  y.  Hudson,  at  defl,'s  Chambers  and  Hich's  req, 
Hoggart  y.  Cutts 
Suckermore  y.  Dimes 

Attorney  General  y.  Bosanquet— 20th  April,  1839 
Sktpworth  y.  Skipworth 
Howard  y.  Harrison,  at  defendant's  request 
Tanner  y.  Dancey 
Merridew  y.  Woodward— 25th  April,  1839 
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Muierap  t.  Donghney,  yUrMer  dkrectimu  ^  cotU 
Attorney-Gen.  ▼.  Kerr— Ditto  T.Wales— 10th  May, 

1839 
Palmer  v.  Wakefield, /MrfAcr  dhrectknt  and  cottM 

Davies  ▼.  DaTtes— 17th  May,  1839 

Bater  ▼.  Webber, /ur/A^r  direttiom  and  costs 

Gordon  ▼.  Hendrie,  exceptions 

Cotham  t.  Weit,  esrceptions 

Williama  ▼.  Bown— 23d  May,  1§39 

Neale  ▼.  Samples,  at  rtjuest  tf  defendant  Hunt 

Styles  ▼.  Styles 

Boyle  T.  Iiby 

Jackson  r.  cmst 

Knight  ▼.  Fimmptott— Set  down,  May  24, 1839. 

Short-^Stand  over  to  amend— Aldrick  ▼.  Cockbarn 

Artis  ▼.  Artis 

Webb  ▼.  Stait— Set  down.  May  25, 1839 

Bailey  r.  Earle 

Attorney-General  ▼.  Sadlers'  Company 

Saonders  ▼.  Howell 

Pyke  ▼.  Northwood 

Maher  ▼.  Bum— Set  down.  May  27, 1839 

Brooks  ▼.  Cooper 

Attorney-General  r.  Sterens 

Stafle  ▼.  PalsgniTe 

Brandon  ▼.  Woodthorpc— Subpoena  notes  return- 
able. May  28,  1839— Set  down.  May  28, 1839 

Mayston  ▼.  Clark 

Barton  ▼.  Chambers 

Lewis  ▼.    Deere — ^Lcwis   ▼.   Tbonns— Subpoena 
notes  returnable,  May  29, 1839 

Tyler  v.  Tyler 

EUis  y.  Griffiths— Ditto  ▼.  Cams 

RndaQ   v.    Barry — Subpetna   notes   returnable, 
Jane  7,  1839 

Lord  Suffield  ▼.  Reed— ^ubpfnna  notes  returnable, 

June  7, 1839 
Kellaway  ▼.  Johnson— Subpoena  notes  returnable, 

June  17, 1839 
Sheppard  v.  Sheppard— Ditto  v.  Ditto— Ditto  ▼. 

Ditto— Ditto  V.  Ditto,  fur.  directions  if  costs-^ 

Setdown,  May28,  1839 
Attorney-Gen.  v.  Brickdale,  fur.  dks,  4|f  costs^ 

Set  down.  May  29, 1839 
Beasant  ▼.  Clare,  eson»> — Set  down,  May  30,  1839 
Hamer  t.  Hickman— Ditto  r.  Richards- Subpcena 

notes  retomable,  June  15 
Page  ▼.  Broom— Ditto  r.  Page— Ditto  ▼.  Hams- 
Ditto  T.  Edwards— Ditto  ▼.  Gandertoo,  esow^ 

Set  down,  June  6,  1839 
Buswell  T.  Underwood— Subpoena  notes  returnable, 

June  26, 1839  ^. 

Wilkins   ▼.    Stereos— Ditto   ▼.    Ditto— Ditto   v. 

IHtto Ditto  T.   Ditto — Ditto  ▼.    Cornwell— 

Ditto  V.   Ditto— Ditto   r.  Hawkins,    ejrofw.— 

Set  down,  June  12,  1839 
V9M  ▼.Hardy— Sub.  notes  retnmable,June  28,1839 
Carter  ▼.  Bentall— Ditto    v.  Mendham,  further 

directwm  and  costs— Set  down,  June  12,  1839 
WhitUe  V.  Heming— Subpoena  notes  returnable, 

June  29, 1839 
King  T.  Hammett— Subpoena  notes    returnable, 

July  10, 1839 
1st  day  of  Caoses.-Jones  ▼.  Maurice— Davies  v. 

Ditto— Sobpoena  notes  returnable,  July  6, 1839 
Bnckmaster  r.  Rothrey — Set  down,  June  18 
Gilbertson  ▼.  Webster— Ditto  ▼.   Ditto,  /urther 

directions  mad  carf«— Set  down,  June  20, 1839 
Benbow  ▼.  Curling— Ditto  r.  Francis— Subpoena 

notes  returnable,  July  13, 1839 
Attorney-Gen.  7.  Mayor  of  Leicester — Subpoena 

notes  retomable,  July  16,  1839 
Attoraey-Gen.  v.   Coopers*    Company— Subpoena 

notes  returnable,  July  9,  1839 
Attorney-Gen.  ▼.  Miller— Subpoina  notes  return- 1 

able,  July  16, 1839 


Robinson  ▼.  Add^n— Ditto  ▼.  Robinson— Sub- 
poena notes  returnable,  July  13, 1839 

Lichfield  ▼.  Baker,  fur.  dirs,  if  costs — Set  down 
June  26,  1839 

Montgomery  ▼.  CalUnd— Ditto  ▼.  Patrick— Ed- 
wards V.  Ditto,  exons. — Set  down,  July  4,  1B39 

Bastard  v.  Baily — Subpoena  notes  returnable,  July 
22, 1839 

Butler  r.  Bushnell— Ditto  v.  Ditto— Ditto  ▼.  Young 
— Busbnell  ▼.  Bushnell— Ditto  ▼.  Ditto-:/itrfAer 
directions  and  costs  and  supplemental  biU — Set 
down,  July  10,  1839 

First  Cause-day— Hall  v.  Lewis — Set  down,  July 
12, 1839 

Woodcock  V.  Renneck— Set  down,  July  13, 1839 

First  day  of  Causes — Daries  ▼.  Gatacre,  and  petition 
Set  down  July  10,  1839 

Beasant  v.  Clare,  exceptions  and  further  dxreetians 
and  costs-^StX  down,  July  19,  1839 

Short — Collins  v.  Johnson — Ditto  ▼.  Ditto — Ditto 
▼.  Smith — Ditto  ▼.  Bennett,/«rM0r  directiont  and 
costs — Set  down,  August  3,  1839 

Short^SUnd  orer — Noble  ▼.  fiobltt  further  direc 
tions  and  costs — Set  down,  August  5»  1839 

Haidwicke  v.  Richardson— Bitto  y.  Ditto— Ditto 
T.  Jones,  further  directions  and  costs-~-Sti  down, 
August  5, 1839 

Salmon  ▼.  Jones-^-Dltto  ▼.  Salmon—^/Ur/Afr  direc* 
tians  and  costs — Set  down,  August  6,  1839 

Montresor  T.  Montresor,  fkrther  directions  and  costs 

Set  down,  August  7,  1839 
Rycraft  v.  Christy,  further  directions  and  costs — Set 

down,  Augusts,  1839 
Hotham  ▼.  Somenrille— Ditto  ▼.  Ditto,  further  di- 
rections and  costs—Set  down,  August  8,  1839 
Robertson  v.  Crawford,  exceptions  and  further  di- 
rections and  costs—Stt  down,  August  8,  1839 
Steyens  ▼.  Webb— Ditto  v.  Nash— Ditto  v.  Hards, 
fur.  dirs.  and  costs^—Set  down,  August  16,  1839 
Serjeant  V.  Treves, /wrMer  directions  and  eosts^^Set 

down,  August  19,  1839 
Davis  V.  Davies,  fyrther  directions  and  cofir— Set 

down,  August  23, 1839 
Goodenough  r.  Tremamondo,./iir/Aer  directions  and 
costs—Sti  down,  August  24,  1839 


New  Causes. 

Young  y.  Powys 
Morgan  y.  Morgan 
James  y.  James 

Tuesday  the  5th  November 

Reeve  v.  Cann 

Corbett  v.  Corbett 

Sark  V.  Upton,  at  request  of  defendant  Smith 

Barnard  v.  Pomfret 

Wednesday  the  6th 

Stephens  v.  Stephens 
Cless  v.  Humphries 
Prentice  v.  Fairbrass 
Shepherd  v.  Morris 
Dixon  v«  Marson 

Thursday  the  7  th  November 

Cheveley  v.  Cheveley 
Crosswell  v.  Lord  Kensington 

Tuesday  the  12th 

The  Registrar' 8  day, 

Wednesday  the  13th 

The  Master  of  the  Rolls  Day. 
Attorney  Gen.  v.  Towle 
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Cmue  Lbii* 


Michaekntu  Term,  3d  Ficioria,  1839. 


ComwaU 


London 


»f 


Lancaster 

>» 

>> 

>> 

»» 
Chester    . 


9* 


>f 


Sussex 


Surrey  . 
Bucks  • 
Bedford  . 
Monmouth 


NEW  TRIALS 

Rtmaimng  undetermined  at  the  end  of  the  Sittingt 
after  Trinity  Term,  1839. 

AtichaelmoM  Term,  1837. 

Magor  and  others  ▼.  Chadwick  and 
others— iVom^Mtf,  Seijt. 
Hiiary  Term,  1838. 

Trueman  and  others  r.  Loder---Sir 
F.  PoUoek 

Rawlinsv.  Desborongh— IFiAfeySeiJt. 
Easter  Term,  1838. 
Middlesex.  .  Merry  and  another  v.  Chapman,  Esq. 
—  KeUy 
Humble  v.  Mitchell,  aen.-^j^kxander 
M'Clure  v.  Eraser — Same 
Greenough  V.  Orrell  &  on^^Cretsweil 
Broadbent  r.  Ledward-^Wightman 
Straker  v.  Oram— j^nne 
Meegh  v.  Clinton— Aetfy 
Doe  dem.  of  Cope  and  others  ▼.  Hill 

Esq.  and  others— y.  Jenis 
Silvester  v,  Walker^WeMy 
Cooke  ▼.  Waiktr-^WeMy 
Montgomery  Piigh  v.  Griflilh,  Esq.— ^.  Jervu 

Evans  ft  ors.  r.  Jones  &  »n,^Same 
.  Doe  dem.  Millward  and  another  ▼. 
Wood— jindrewi,  Serjt. 
Rawlinson  v.  Elliott — Chatmeli 
.  Mills  ▼,  Claridge,  KnL  &  on,— Piatt 
.  Hitchcock  V,  Chaplin— ^/or4t.  Sent. 
.  Wright  V.  Waterfield— (Ttmnti^ 
.  James  ▼.  Phelps—Ta^oicn/,  ScrjL 
Latch  V.  Thomas  Wedlake  &  Lewis 
Thomas-^ifoif/^ 
.  Frank  v.  Edwards— ^ome 
Eaton  and  others  ▼.  Jeryis— 7W- 

fnaxi,  Serjt. 
Cole  ▼.  Cresswell— A  F.  lUchardi 
Trinity  Term,  1838. 
Middlesex    .  Willis  y.  Bennett— ^//onuy  Genered 
Rowe  V.  Brookes — Piatt 
Cadby  v.  Martinez— /i.  F",  Jlicharde 
Woolf  V.  Beard— i/im^ey 
.  Brown  and  others  r.  Blakiston— ^i- 

tomey  General 
Allen,  a  pauper,  v.  Flicker  &  anor«— 

HeatoH 
Michaebnaa  Term,  1838. 
Symes  v.  Nipper— £rie 
Rush  ▼.  Peacock— ^ome 
The  Queen  ▼.  Thomas  Deane  and 
others  (2  cases)— Ae%  ^  Crmoder 
Rothschild  v.  Currie — Sir  F,  Pollock 
Rouch,  ass.  &c.  v.  The  Great  Western 
RailwayCompany— Sir  IF.  W,Follett 
Corke  f.  Walker— Atf% 
Palmer  v.  Hembery— ^am« 
While  F.  Teal— P/a// 
Levy  V.  Nolekin— AiMm^fcj 
Allan  V.  Gomine  &  an.— 5/orAf,  Sen. 
Nicholls  V.  Baker— /iTe/Zy 
The  Queen  y.  Inhabitants  of  Bar- 
ton—j<mt« 
Cirket  v.  Wing,  clerk— -^wrfrcw# 
Chambers  v.  Porter— Af% 
Eaden  y.  Berry — Same 
Evelyn,  Bart  y.  Glover,  c\k,Same 
Luxton,  ass.  &c.  y.  Gxx^^y-^Ludhw, 
Seijt. 

Charlton  v.  Alway— 5a»ie 


Gtoncester   .  Baytii  y.  LawreQe0«^9^.  Aletamier 


Stafford 
Worcester 


Lancaster 


;» 


» 


»> 


Salop 


Gloucester 


» 

London 


ff» 


Middlesex 

London  . 
»» 

*» 

Bucks  •   • 
B^'ford  . 


Cambridge 

Norfolk   . 
Gloucester 


Taylor  v.  Sheldon— Aei/y 

Doe  dem.  of  Hartwright  &  others  v. 

Fereday— /{.  F,  Richarde 
Connell,  one  of  the  Public  Officen, 

&c.  y.  Sawyer  &  ors.,  sued  with 

Price— Sir  IT.  IF.  FoUett 
Connell,  on  behalf  of  the  Northern  & 

Central  Bank  of  England,  v.  Price, 

siftd  with  others— ^^aitdb- 
Reynolds,  one  of  the  PubUc  Officers. 

&c.  y.  Robinson  &  another^-^ir 

IT.  W.  FoUett 
Hartley  y.  Wi^vUm— Alexander 
Leadbitter  v.  Uhtt—Creuwell 

Bamfordy.Sbuttleworth&ors.— Aime 
Cumberland  .  The  Queen  y.  Inhabitanu  of  Mary- 
port — Same 
Northumberland  : 

Doe  on  the  several  dems.  of  Nichol- 

Tki  **s     ..        ^.^"^  *  ®"-  ^-  Welford— CincMiw/y 
Nottingham. Christie,  assignee,  Ac.  y.  Unwin  & 

tiHoihtT—GmUbum,  Serjt. 
.  The  Queen  y.  Geo.  F.  Mnntze  and 
others— IPt&fe,  Serjt* 
Bosanquet  &  ors.  y.Seaton— i/iiiii^ 
.  Doe  on  the  dem.  of  Sanforth  y.  Bel- 
field  and  another — Balguy 
.  Came  &  ors.  v.  Street— Z^mr/w,  Seijt, 
.  Fox,  administrator,  &c.  y.  Waters 
&  anor.  exors.,  &c« — Crowder 
Skeate  v.  Beale — Erie 
.  Podmore  v.  Lawrence,  clerk — Same 
.  F.  Atkins  v.  Kilby  &  Knot.— Crowder 
Carnarvon . ,  Doe  dem.  of  Wynne,  Esq.,  v.  Parry 

/^  ,.         « ^^^^  *  on-'^Attomey  General 

Carmarthen .  Evans  v.  Rees,  Esq.— CAi/fon 
County  of  borough  of  Carmarthen  : 

Davies  v.  Stacey  &  anor. — Emou 

Hilary  Term,  1839. 

.  The  Queen  v.  Sarah  Virrier— ^'/e- 
P^en,  Serjt. 
Sims,  administratrix,  &c.  v.  Thomas. 

Esq.,  M.P.— iSrfe 
Ladd  v.  Thomas  &  anor.— PAi« 
Smyth  v.  Boards— 7*AM&i/tf 
.  Poole  v.  Crowder  &  anor. — Alt.  Gen, 
Geary  y,  Harvey,  Esq.,  M.P.— 5am« 
The  Birmingham,  Bristol,  &  Thames 
Junction    Railway    Company   y. 
Locke— Sir  W,  JF.  FoUett 
Hey  v.  Wycbe — Same 
Lady  Tufton  &  anor.  v.  Whitmore 

&  anor. — Same 
Baker  v.  Bakei^-iire//y 
Sadler  &  ors.  v.  Whitmore  &  on.— 

Same 
Bracey  v.  Carter— Ae% 
Abrahams  v.  Skinner— J^  Jervie 
Hart  v.  Crowley— PUat 


Warwick 


Derby .  . 

ComwaU 
Somerset 


ft 

Hants  . 

Devon 


Middlesex 


» 


$> 


London    . 


I* 


London 


Middlesex 


»> 

> 
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99 


London 


Easter  Term  1839. 

Edan  v.  Dudfield— Ae//y 

The  Aylesbury  Railway  Company  v. 

Thompson — Same 
Delisser  v.  Towne— ^onut 
Lynch  an  infant  v.  Nurdin — Same 
Hawkins  v.  Paxton — Erie 
Doedem.  of  Ive  v.  Scott  &  an.  J,  Jervis 
Milliganv.  Wedge— ^«m/r<y 
Bennett  exors.  v.  Burton,  clerk — 

Jioggins 

Boorman  &  ors.  v.  Brown — Attorney 
General 


Cau9§  Lists. 


» 


ft 
linooln 


Ldoester 


Surrey     . 
Carnarron 


» 


Hertford 
Glottcester 


i> 


f> 


MoDmontii 


Chester 


Cheater 
RjuJjior 


Ijondou      .    Hiompeon    &   on.  exors.    &c.   v.   York 

Uabome — Same 
Same  v.  Same — Kelly 
Rof^ers  ▼.  Castance — Sir  F,  Pollock 
Emys  V.  Bennetts  &  others.  Bompaa 

Serjeant 
Bult  &  ors.  Morrdl  &  ors. — J,  Jervia 
Doe.  dem.  Long  &  ors.  Charchwar* 

dens  &c.  v.  "Hie  Dean  and  Chapter 

of  Peterborough — Andrews  Seijt. 
Knight  V.  Mc.  Dowall  &  ors.  (tn  re- 

Northampton  Doe  d.  Norton  &  on.  r.  Webster — 

Wiaddingion 
Nottingham    Williams  Wo.  executrix,  &c.  ▼.  Fos- 
brooke— fPAiVf 
,    Adnam  t.  Thompson — Thetiger 

Boyce  ▼.  Ogle— P^< 
,    Taylor  v.  Henniker  Bart— Sornf 
Same  v.  Same — Same 
White  y,  Cutts— ^ome 
,    White  V.  DonM-^Tkeaiger 
Doe  d.  Allen  &  anr.  Allen  &  another 
Ludlow  Seijt 
Doe.  d.  Shingleton  &  ors.T.  Faulkner — 
Tal/ourd  Seijt. 
Hoare  t.  Scott— (rodlnrn 
Sabp     .     .    Smith  T.Stanley-^7*a(^oMn/,  Seijt. 
Lead  t.  Summers — R,  F.  Richwrds 
Doe  d.   Thomas  v.  Beynon — Cat' 

rington 
The  Mayor  Alderman  and  Burgesses 
of  the  City  of  Chester  r.  Peers 
J.  Evans 
Bunting  v.  Barlow — J,  Jenris 
Doe  d.  of  Crowther  ▼.  Drew — J. 
Evans 
Carmarthen    Jones  v.  Downman — Same 
Cardigan     .    Jones  v.  Jones  {in  repleoin)'^Chilton 
Flint      .     .     Adams  v.  Jones — J,  Jervis 
Norfolk       .     King  v.  Burrell — Attorney  General 

„  Rix  V.  Borton  elk.  &  anr. — Andrews 

Cambridge  .     Mitchell  ▼.  Foster — Attorney  General 
Doe  several  dems.  of  Thompson  &  I 

ors.  V.  Amey^Andeews 
Smith  Wo.  T.  Smith— 5/or/b  Seijt. 
Doe  d.  Garrod  v.  Olley  &  anr. — Kelly 
Doe  d.  Farmer  the  elder  ▼.  Howe — 

Same 
Haigh  &  anr.  7.  Broolkn-^ Cresswell 
Bayley,  Gent,  one  &c.r.Ashton — Same 
The  Queen  v.  Sharp — Alexander 
Ridgway  &  ors.  t.  Ewbank  &  anr.-* 

W.  H,  Watson 
Tomlin  v.  Bowskill — Alexander 
Lock  wood  elk.  y.  Wood — Same 
Same  r.  Lund — Same  * 

Culrertson  v.  Melton — Cresswell 
Bentham  v.  Martlndale— -5ame 
The  Queen  v.  Stamper  &  anr. — Bliss 
Northumberland  ; 

Stephenson  ▼.  Stainthorpe— ^/Soroiufer 
Town  and  County  of  Newcastle  : 

Gibson  y.  Kirk — Mathews 
Martindale  v.  Smith — Dundas 
Yeatman  clerk  v.  Dash  wood,  elk  to 

trustees  &c. — Bompas  Seijt. 
Powning  v.  Leach  &  anr. — Same 
Somerset .     The  Queen  v,  Walter  iTx'mn—Erle 

Trinity  Term,  1839. 

Dixon  Y.  Thompson,  sued  &c. — Erie 
Banks  t.  Rough,  sued  &c. — Kelly 
Nathan  r.  Irvin — Defendant  in  person 
Charles  ▼.  CndeW—BaU 
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Bacon  v.  Smith  Sl  anr.  assignees  &c. 
— Cresswell 


» 


COURT  IN  BANCO. 

PEaBMPTORY  RULES, 

F^  Michaelmas  Term,  1839. 

FIRST  DAY. 

Wilton,  Gent.,  one,  &c;  r.  Chambers 
Utterton  t.  Castledine 
.  The  Queen  v.  Steward  of  Manor  of 

Richmond 
The  Queen  y.  Christopher  Alderson 

and  others 
Bottreil  y.  Wordsworth  and  another 
Carmarthen    The  Queen  y.  The  Mayor,  &c.  of 

Carmarthen 
The  Queen  y.  Manchester  and  Leeds 

Railway  Company. 
The  Queen  y.  W.  L.  T.  Pyle  Taunton 
The  Queeu  y.  The  Mayor,  &c.  of 

Swansea 
In  the  matter  of  Wm.  Willis,  Gent., 

one,  &c.  and  William  Allen 
The  Queen  y.  Sarah  Gamble  &  anr. 
Bailey,  Esq.  y.  Bond  and  others 
Derbyshire  .  The  Queen  y.  The  Churchwardens  of 

£dlaston 
The  Queen  y.  Wm.  Price 
The  Queen  y.  Wm.  Hobbarton 
The  Queen  y.  Jaspar  Parrott 
Sparkes  y.  Mayo 
,  The  Queen  y.  William    Batchek>r 

Brown  low  and  others 
.  The  Queen  y.  Commercial  Railway 

Company 
Bedfordshire  The  Queen  y.  The  Trustees  of  the 

Luton  Roads 
.  The  Queen  y.  The  Guardians  of 

Braintree  Union 
The  Queen  y.  The  Mayor,  &c.  of 

Swansea 

SECOND  DAY. 


Lancaster  . 

Bristol    • 
Glamorgan 


Norfolk 


Totnes 

» 

England  . 

Middlesex 


Essex 

Glamorgan 


Bedford  . 
Suffolk  . 
Bucks    . 

Lancaster 

>f 

*f 

Lancaster 

York    . 


Cumberland 
Dorset    .    . 

Cornwall  . 


Middlesex 


9* 


» 


Goddard  y.  Treyannion  and  another 
Lancaster  .  .  The  Queen  y.  Woodburn  Postleth- 

watte 
Liyerpool .  .  The  Queen  y.  Thomas  Haryey 

Pitt  y.  Goodinge,  Gent.,  one,  &c. 
Dorset     •    -  The  Queen  y.  The  Tithe  Commis- 
sioners of  England  and  Wales 
Bedfordshire  The  Queen  y.  The  Justices  of  Bed- 
fordshire 
Lancaster  .  .  The  Queen  y.  John  Harrison 
Leicestershire  The  Queen  y.  The  Guardians  of  Bar- 
row on  Sea 
Carmarthen.  The  Queen  y.  J.  L.  Brigstocke  and 

others 
Yorkshire  .  .  The  Queen  y.  The  Trustees  of  the 

Doncaster  and  Selby  Roads 
Stafford  .    .  The  Queen  y.  The  Poor  Law  Com- 
missioners (Alstonfield  Incorpora- 
tion) 
In  the  matter  of  Wm.  Robert  Dod- 

son  and  others 
Knight  y.  M*  Dowall  Sc  ors.,  in  repbu 
Same  y.  Same,  in  replevin 
Scruton  y.  Taylor  and  another 
Lancaster  .  .  The  Queen  (on  prosecution  of  Brooks 
and  others)  y.  The  Sheffield,  Ash- 
ton-under-Lyne,  and  Manchester 
Railway  Company 
The  Queen  (on  prosecution  of  the 
deyisees  under  the  will  of  G. 
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Cause  Lkt$. 


Legh,  Esq.)  r.  The  Same 
Jooes  V.  Thomas 

THIRD  DAY. 

In  the  matter  of  Elizabeth  Beraey 
Gibbs  T.  Treranion  and  another 
Same  y.  Same 
Warwickshire:  The  Queen  y.  The  Birmingham 

Canal  Company 
Gloucester . .  The  Queen  y.  John  Harris 

„  Trevanion  and  another  y.  HoUoway 

Same  y.  Same  [in  error 

Same  y.  Martins — tn  error 
Same  y.  SaYage- — in  error 
Same  y.  Gibbs — m  error 
Lancaster .  .  The  Queen  y.  The  Jusitces  of  Lanca- 
shire— (appointment  of  OYerseers 
of  Great  Bolton) 
„  The  Queen   y.   The  Same  —  (ap- 

pointment of  OYerseersof  Charlton) 

FOURTH  DAY. 

Ex  parte  Geo.  Fleetwood,  in  the  mat- 
ter of  Edw.  Litdedale  and  another 
Dorsetshire  •  The  Queon  y.  The  Trustees  of  Harn- 

ham  Roads 
Salop   ....  The  Queen  v.  The  Priors  Ditton  In- 
closure  Commissioners 
£z  parte  Caime  and  another,  in  tha 
matter.of  Alfred  Leigh  and  another 
York   ....  The  Queen  Y.  The  Mayor  &c.  of  York 
Middlesex . .  The  Queen  y.  The  Commercial  Rail- 
way Company 
Derbyshire  .  The  Queen  y.  The  North  Midland 
Railway  Company 
Firth  Y.  Harris 
Lancaster  .  .  The  Queen  y.  The  Justices  of  Lanca- 
shire, (appointment  of  OYerseers 
of  Manchester) 
EYanS  Y.  Okell 
Middlesex  . .  The  Queen  y.  The  Justices  of  Mid- 
dlesex* (St.  Pancras  appeal) 
„  The  Queen  y.  The  Same,  sitting  at 

Hatton  Garden  Office 
Ord  and  another  y.  Barrow  and  ano. 
Hunter  y.  Hicks 

BAIL  COURT. 

PEREMPTORY  RULES, 

For  Michaelnuu  Term,  1839. 

FIRST  DAY. 

Archer  y.  Kearse 

Floud  the  younger  y.  Carter 

Thackthwaite  y.  Sinclair 

Doe  sCYeral  dems  of  Haworth  and 

another  y.  Helme  and  another 
Anthony  Marmion  y.  Lady  F.  Parker 

tCoull  Y.  Hall  and  another 
Coull  &  anor,  exors.  y.  Hall  &  anor. 
Doe  d.  Jackson  the  elder  y.  DaYis 
Merriman  y.  Buckerfield 
.  The  Queen  y.  Justices  of  Chester 
.  The  Queen  y.  William  BuUar 
.  The  Queen  y.  The  Lord  and  Steward 

of  the  Manor  of  Bishops  Stoke 
,  The  Queen  y.  The  Justices  of  Suffolk 

SECOND  DAY. 

Doe  dem.  of  Mobbs  y.  Roe 
Doe  scYcral  dems.  of  Mudd  and  an- 
other Y.  Roe 
(Hidger  y.  Hood  and  another  '\ 

Hidger  &  anr.  exors.  &c.  y.  Same  J 

SPECIAL  PAPER. 

Michaelnuu  Term  1839. 
E,  CA«t/er^Archbishop  of  York  and  others  y. 

Trafford  and  others,  tpecial  case 
lAtmbert-^KhmBKf  Y.  Nomabell,  (m  replevin)  dem. 


One  Rule 


Chesbire 

Ipswich 

Hants. 

Suffolk 


Wood  4r  E. — Bryant  Y.  Sir  James  Arthur,  dem, 
Abraham — Benjamin  Y.  Belcher,  dem. 
Smart fy  fi.— Doed.  Riddell  Wo.  y.  Gwinnell,  special 
Jeyee  (f  S, — Hill  y.  Leach,  dem,  \ca$€ 

Battye  8f  Co.— Guardians  of  the  Poor  of  the  Ban- 
bury Union  y.  Robinson,  dem. 
Few  ^.Cb.—- Lloyd  y.  Fierce  and  others  (m  replemn) 

dem. 
Vandercom  ^.  Co,  ^-  Drewe  y.  Lainson,  Esq.  and 

another,  late  Sheriff  of  Middlesex,  dem. 
Gore — Tomson  y.  Lanyon,  dem, 
Bignold — Doe  D.  Park  and  wife  y.  Kirby,  tpe.  case 
Dean — ^Walmsley  and  another  y.  Cooper,  dem, 
Wiliamson  6f  H,  —  Tindall  y.  Hepton  and  wife, 

executrix )  &c.  dem, 
Anderton  h;  S, — Doe  D.  Blight  y.  Pett,  special  cate 
Battye  Sf  Co, — ^The  Guardians  of  the  Poor  of  the 

Banbury  Union  y.  Robinson,  dem. 
Same — Bruce  and  the  Bath  River  Navigation  Com- 
pany Y.  Willis  and  others,  special  case 
Oliverson  ff  Co, — Mitchell  y.  Ede  &  ors.  special  cast 
Carrett — Lawrie  y.  Francis,  dem, 
Coode  Sf  B, — Robins  and  others  y.  May,  dba. 
Frankham  Sf  D, — Joyce  y.  Clarke  &  Goswick,  dem, 
Alonkhcuse — Read  y.  F.  Wront,sued  with  ano.  dem. 
•/ifffitf*— Guppy  Y.  LuxtOD,  asaignee,  dem, 
Milne  Sf  Co, — Hanghton  &ors.  y.  Fielden,  special  case 
Tilsons  if  Co. — ^Mayor,  &c.  of  London  y.  WoolYet» 

dem, 
Webber — Holmes  y.  Clifton,  Esq.,  dem. 
Harmer  if  S. — Curtis  v.  Hickes,  dem. 
Karslake  ^  Co. — Holdsworth,  Esq.  Y.  the  Mayor  of 

Dartmouth,  special  verdict 
Hodgson — DaYis  y.  Holding,  tlem. 
Swan  ^  M* — Wise  y.  Hodsoll,  dem, 
Lambert  Sf  B, — Hatch  y.  Trayes,  dem,  .     . 
Smith  8f  5.— Whittaker  y.  Uoyd,  dem, 
Bicknell  4*  Co.— Doe  dem.  of  Blewett,  otherwise 

called  &c.  Phillips,  specialcase. 
Blower  if  V. — Greenslade  and  ors.  y.  Perry,  dem. 
Z«v«r-^males  y.  Tjrerman,  dem. 
Adkngtan  if  Co.— Doe  D.  BatcheUor  y.  Ramey,  dem 
PMrffoii-«Yeatman,  elk.  y.  Dash  wood,  elk.  dem. 
Gondii— >Bloor  and  anor.  y.  Cox  and  anor.,  dem, 
Edwards^-'Kxvk  y.  Thompson,  dem, 
^o/fy^— Beaumont  y.  Pope,  dem. 
Bignold  if  C^.— BignoUl  and  others  r.  Parken  and 

another,  dem, 
/>wu— Whyte,  administrator,  &c.  in  person  t. 

Rose,  <i(fm. 
PlKmp/r«e-.Hawthom  and  others,  assignees,  &c. 

Y.  The  Newcastle-upon-Tyne  &  North  Shields 

Railway  Company,  special  case 
Zone— Lane  y.  Chapman,  dem, 
BilUng^^OetJtotk  the  younger  y.  Busby,  dem* 
Johnston — ^Watson  y.  Kightley,  GenU,  dem. 
Palmer  if  Co.— Children  y.  Mannering,  dem, 
Swain  if  Co— Rogers  y.  Norman,  dem, 
Faulkner^-Boiir^l  v.  Wordsworth,  dem. 
Palmer  ^  Co.— Doe  d.  Lord  GranUey  y.  Butcher 

and  others,  special  case 
Walker — Emms  y.  Cole,  dem, 
Olive — Dempsey  y.  Homfray,  dem. 
Jenings  i;  T. — Littler  y.  Thomson,  dem, 
^a/Acn— Dowell  y.  Hodgson,  Esq.  &  anor.,  dem. 
^rton-— SaYory,  ass.  Ac.  y.  Chapman,  Esq.,  dem, 
Armstrong — Hasledon  &  anor.  y.  Almond,  dem. 
Starling — Liddle  Y.  Brownson,  dem. 
Burton — Horner  y.  Keppell,  dem. 
Chisholm  ^  Co.— Strachan,  assignee,  y.  Thomas, 

Esq.,  dem. 
TVail — Bayntun  y.  Bayntun,  dem,- 
^er/Ao/me— White  y.  Ruby,  dem. 
Flowef^—Fnend  who  sued,'&c.  y.  Butterfield,  dem, 
Dale^howleT  y.  Nicholson,  dem,  [verdict 

.Ymrng  ^  5.— Doe  d,  Sabin  &  ors.  y.  Ssbin,  special 


Cause  Liets, 


L5 


BilUng^BiXilng  v.  SuflieU,  dem. 
WilUaim — Harper  y.  Janson,  tbe  younger,  dem, 
Newton  Sf  E. — Jones  and  another  v.  Edwards,  dem  . 
Reed  Sf  S, — ^Woodland  &  another,  assignees,  &c.  v. 

Fuller  and  another,  special  case 
Detm — Doe  d.  Booley  &.  others  v.  Roberts,  spl.  case. 
Dean — Morris  ▼.  Wynne,  dem, 
Foaten  if  Co.^-England  ▼.  Davidson,  dem, 
Jnkmsen  if  Co, — Skipp  r.  Lackwood,  dem, 
jUger—DwjtiW  v.  Hoare  and  others,  dem^ 
Same  Scott  T/Same,  dem, 
Lewis— Lewy  y,  Duthie,  dem. 
Same — Same  v,  Duncombe,  Esq.,  dem, 
Watson,  Jtmr.—Tidd  v.  Foskett,  dem, 
Wtighi — Bernbead  ▼.  Warwick,  dem, 
Coode  if  B, — Doe  d.  Lean  v.  Lean  &  ors.,  spl,  case 
Roherts—Vrxct  6f,  wife  v.  Rolt  &  Wife,  dem, 
Sharp>—Co\\&  &,  ors.  y.  Dauncey,  Ist  action,  dem, 
Sam^B — Same  y.  Same,  2d  action,  dem. 
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€amman  ipitKi, 

RBMANET  PAPBR 

0/ Michaelmas  Term,  3d  Queen  Victoria,  1839. 
Enlarged  Rules, 

To  Ist  day  . .  Abbott  y.  Hopper 

Bishop,  executrix,  y.  Marsh 

White  y.  Wood 

White  and  another  y.  Wood 
To  4tb  day  .  Alchin  y.  Hopkins,  clerk 
To  5th  day  .  Medley  &  ors.  y.  Fritchard  &  aiior. 
To  6th  day  .  Lewis  y.  Kirbey 
Until  injunction  be  dissolyed — 

Poll  y.  Rogers 

New  Trials  of  Michaelmas  Term  last, 

Middlesex .  .  Howell  y.  Brodie 
Beckett  y.  Wood 
Fitzgerald  y.  WilUams 
Gouldstone  y.  Toyey 
I^mdon   •    •  Huntley  y.  Bulwcr 

„  Dart  y.  Westcott  and  others 

Northampton  Ed  man  y.  Alien 
Staiford  .    .  Attwood  v.  Taylor  and  others 
,>  Same  y.  Same 

Nsw  Trials  qf  Hilary  Term  last, 

Middlesex  •  .  Barron,  snry.  y.  Fitzgerald 
»  Long  y.  Bilke 

M  Story  y.  Richardson 

»>  Williams  y.  Baker 

Lon^n   •    •  Anderson  y.  Weston 

Green  &  anor.,  assees.,  y.  Cunnew. 

Gibson  &  ors.,  asuees.,  y.  Bennett 

Gould  &  ors.  y.  Oliyer 

De  Pinna  y.  Carroll  and  another 

Steinkeller  y.  Newton 

Fawcett  &  anor.  y.  Frost  &  anor. 

Edwards  &  anor.  y.  Scott  &  anor. 

Ferguason  &  ors.,  assig.,  y.  Spencer 

and  another 
Magnay  y.  Knight 
Brandon  y.  Smith 
Cooper  and  others  y.  Cuttill 
Hoye  y.  Bush 

New  Trjau  of  Easter  Term  last, 

Middlesex    .  Stewart  y.  Cramp 
„  Malins  y.  Freeman 

Doe  (Goodbody  and  ors.  y.  Freeman 

Shears  y.  Crease 

Wilson  y.  Lewis 

Wollaston  and  others  y.  Hakcwell 

Archer  y.  English  and  another 

Ritchie  y.  Wilson. 

Tyrrell  y.  WooUey 
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London   .  .  Norris  and  another  y.  Stamp 

„  Lambum  y.  Cruden 

,,  Abbott  y.  Hendricks 

Chester    .  .  Fernlcy  y.  Worth  ington 

Merioneth  .  Probyn  y.  Edwards 

New  Trials  of  Trinity  Term  last, 

Middlesex    .  Dreury  y.  Hudson 
London   .    .  Hope  y.  West 

Cur,  adv,  Vult. 

Bonzi  y.  Stewart 

Same  y.  Same 

Morgan  and  another  y.  Miller 

Lackington  &  ors.,  assees.  v.  Combes 

Earl  Mansfield  y.  Blackburne 

Same  y.  Same 

Newton  and  ux.  y.  Harland 

Deyaux  &  another  y.  Steele 

In  the  matter  of  Hare,  Miln,  and 

Haswell 
Harwood,  assignee  y.  Bartlett 
Morrell  y.  Martin 
Hey  y.  Moorhouse  and  others. 
Backhouse,  assee.  y.  Jones  &  anor. 

demurrer  paper 

0/  Michaelmas  Term  in  the  third  year  of  the  Reign 
of  Queen  Victoria,  1839. 

Saturday    Noy.  2  ^ 

J?«°^*y        -  t  f  Motions  in 

We^fn^ldayT^r    Arrest  of  Judgment. 
Thursday      —  7  J 

Friday  8th. — Special  j^rguments 

Doe  (Marchant)  ▼.  Errington 
Hill  y.  White  and  others 
France  &  anor.  y.  Same 
Byers  &  ors.  assignees  y.  Southwell 
Steanes  &  ors.,  ass.  y.  Wainwright 
Beesley  y.  DoUey 
Pisani  y.  Lawson 
Deyaux  &  anor  y.  Steinkeller 
Belcher  &  ors.  ass.  y.  Oldfield 
Hill  y.  White  and  another 
Lohmann  y.  Rougemont  &  anor. 
Brook  &  ors.  ass.  y.  Mitchell  &  ors. ' 
Samson  y.  Rhodes 
DuUey  y.  Linnell 
Smith  y.  White 

Cockbum  &  an.  y.  Wright  &  ors.  ex. 
Carswell,  admor.  y.  Farncomb 
Doe  d.  Capes  exors.  y.  Walker 
Pogson  y.  Thomas 
Jenner  y.  Nash 

Hunnybuny.  Mitchell  and  another 
Bruce  the  younger  y.  Waite  and  anor. 
Low  y.  Stocken 

Thornton  y.  Jenyns,  clerk  and  others 
Pilbeam  y.  Briggs 
Lucas  y.  Eastes 
Poulters  y.  Phillips 
Houlditch  and  another  y.  Duthie 
Gale  y.  Dayis 

Chew  and  another  y.  Eldridge 
Hinde  and  others  y.  Gray 
Houlditch  and  anotherr   y.    Dun- 
combe, M.  P. 
Middleton  y.  Chambers 
Hodges  y.  Same 
Waller  y.  Lacy 
Ashdown  y.  Burgess 
Bristow  y.  Fairclougk 
Thompson  &  anor.  y.  Farden  &  ors. 
Walbancke  y.  Allen  the  younger 
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Cause  Li9t9.'-The  EdUor's  Litter  Box. 


Smith  and. others  v.  NichoUs 

Billing  T.  Kightley 

Crawshay  and  others  r.  Barry 

Dnnnmond  and  others  t.  Lowther 
Saturday  9th  November 
Monday  11th       '— 
Tuesday  12th       — 

Wednesday  13th  —        Speeial  argttmentt 
Thursday  14th  NoFember 


Friday       1 5th— 5j»ecia/  Argummis 

Saturday   16th 

Monday    18th 

TneMlay    19th 

Wednesday  20th— 5/wcia/  Argumeias 

Thursday  2l8t 

Friday      22d 

Saturday  23d 

Monday   2bth-'Emd  of  Ttrm 


Saturday,  Nov.  2, 
Monday  —  4, 
Tuesday  —  5, 
Wednesday —    6, 


6|:4l(9tt^d— Before  Ltoao  Abinger. 

Equity. 
-     Petitions  and  Motions 


Banc, 


NUiPrimg. 


Paper  of  6cn.  Business 


Thursday 

Friday 

Saturday 

Monday 
Tuesday 


-  7, 

-  8, 

-12, 


-    Petitions  and  Motions 


Middlesex,  1st  Sittings 
Ditto  by  AdJoumnwBt 


Errors  and  Lord  Mayor 

sworn 
Special  Paper 
&ror8  &  Sheriffs  choeen 


Wednesday —  13,  Special  Paper 

Thursday  —  14,  - 

Friday        —  15,      - 

Saturday    —  16,  - 

Monday     —  18,  Special  Paper 

Tuesday     —  19,  - 

Wednesday—  20,  Special  Paper 

Thursday  —  21,  - 

Friday       —  22,  - 

Saturday    —  23,  - 

Monday     —  25,  


-     London,  Ist  Littinga 


Petitions,  Motions  and 
Short  Causes 


-    Petitions  and  Motions 


Paper  of  Gen,  Business 
Petitions  and  Motions 


Middlesex,  2d  Sittings 
Ditto  by  Adjournment 
Ditto  ditto 


London,  2d  Sittings 
Ditto  by  Adjoummeub 


PEREMPTORY  PAPER, 

Fvr  Monday  ith  November,  1839. 

To  he  taken  at  the  Sitting  of  the  Cowrt, 

Wise  and  another,  executors,  &c.  ▼.  Parkes 

Robinson  v.  Powell 

In  the  arbitration  between  Edward  Biggs  and  others 

Bird  y.  Pen  rice 

In  re  James  Moore,  Gent,  one,  &c. 

Anderson  and  others  ▼.  Chapman  and  others 

Yorston  t.  Clay  and  another 

Jones  V.  Williams  and  others 

Gurney  v.  Sandys 

In  the  matter  of  William  Home,  administrator,  &c. 

Smith,  assignee,  &  ano.  ▼.  Pole,  Bart.  6l  ora. 

Brass  ▼.  Marples  and  another 

Brass  y.  Marples 

SPECIAL  PAPER. 
Standing  for  Judgment, 

Hills  and  others  y.  The  London  Assurance.  {Heard 

^7thMay,lS39) 
Spry  y.  Bromfield.     {Heard  bth  Jwu,  1839} 


For  Argttment, 

Hughes,  Public  Officer,  &c.  y.  Thorp 

Sheppard  y.  Woodford  and  others 

Doe,  several  demises  of  Kellyar  &  others,  y.  Broad 

NEW  TRIAL  PAPER. 

Standing  for  Judgment. 

Moved  Easter  Term,  1839.  ' 

Brashier  y.  Jackson.     (Heard  25M  A/iory] 

Pratt  y.  Arnold.     {Heard  1 1 M  June) 

Dayies  y.  John  Humphreys.     {Heard  Wth  June} 

To  increase  damages  to  165^ 
Dayies  y.  John  Hiimphreys.     {Heard  1 1 M  June) 

To  set  aside  yerdict  and  enter  a  nonsuit 
Dayies  y.  Eyan  Humphreys.     {Heard  Xbth  June) 

For  Argument, 

Moved  Easter  Term,  1839. 
Turyey  y.  Clatworthy  Burgh  y.  Legg 


Warde  y.  Bryne 


Jones  y.  Collett 


THE  EDITOR'S  LEITER  BOX. 


"  An  Articled  Clerk  "  is  informed  that  the 
work  regarding  which  he  inauires,  contains  the 
alterations  in  the  Law  of  Real  Property  ef- 
fected by  the  statute  ;i  &  4  W.  4. 

We  will  endeavour  to  find  room  for  the 
judgment  on  Salomon**  case.  We  are  obliged 
to  our  correspondent. 

In  consequence  of  further  suggestions,  we 
have  arranged  for  the  publication  of  the  entire 


Lists  of  Causes  in  all  the  Courts,  thus  shew- 
ing the  actual  state  of  business  in  all  the 
Courts ;  and  as  this  will  occur  only  at  thc: 
commencement  of  each  term,  when  we  have 
but  few,  if  any,  new  reports,  we  hope  to  find 
room  for  the  lists  without  exceeding  our  usual 
space,  or  increasing  the  expense  of  the  work. 
A  friendly  correspondent   suggests,    tha* 
though  the  Legal  Observer  is  unstamped,  ye- 
any  particular  number  may  be  transmitted  b 
post  as  a  single  letter,  by  folding  it,  uncu 
without  the  cover,  and  marking  it  *'  single." 


•s. 


Srtie  Utqal  ^hwv^tv^ 


SATURDAY,  NOVEMBER  9,  1839. 


Quod  magis  ad  nos 


Peitinet,  etoescire  rnalam  est,  agitarout. 


Ho  RAT. 


RULES  FOR  EFFECTING  LIFE 
INSURANCES. 


Wb  presume  that  to  our  readers  any  gene- 
ral encomiums  on  life  insurance  must  be 
entirely  useless.  Professional  men,  being 
more  or  less  dependent  on  income,  are  es- 
peciaUy  a  class  for  whom  insurance  societies 
are  desirable ;  and  how  extensively  lawyers 
avail  themselves  of  the  advantages  they 
offer,  the  records  of  many  of  the  offices  in 
London  would  show.  Besides,  we  fre- 
quently have  to  advise  others  in  this  matter. 
We  think,  therefore,  it  may  not  be  useless 
to  throw  out  for  their  consideration  some 
rules  for  selecting  an  office  which  may  be 
adopted  either  on  entering  into  a  new  en- 
gagement of  this  sort,  or  on  increasing  an 
old  one;  for  after  some  experience  of  the 
great  benefits  they  confer  on  the  profession, 
we  are  inclined  to  say 

"  Let  tkose  insure  who  ne'er  iosared  before, 
And  those  vrhoAave  insured,  insure  the  more,** 

The  hints  we  shall  give  have  been  sug- 
gested to  us  by  an  article  in  the  October 
number  of  the  Quarterly  Review,  which 
expresses  in  the  main  our  own  opinions ; 
and  we  shall  therefore  advert  to  some  of 
the  topics  touched  on  by  the  Reviewer, 
evidently  a  person  well  informed  on  this 
subject.  And  first,  as  to  selecting  an  office. 
'^Perhaps  the  safest  rule,"  he  says,  "for 
making  a  prudential  choice,  is  to  look  well 
at  the  list  of  directors.  If  these  are  men 
of  known  integrity,  of  aptitude  for  business, 
moving  in  some  public  sphere,  and  of  sub- 
stantial property,  one  may  feel  on  pretty 
safe  ground, — such  men  are  not  likely  to 
lend  their  names  to  any  visionary  under- 
taking, nor  to  require  any  ostentatious  array 
of  noble  lords,  honourables  or  right  honour- 
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ables,  to  bolster  up  the  institution  which 
they  direct." 

Next  we  shall  take  what  is  said  as  to 
what  are  called  the  cheap  offices.  "  When 
a  person  is  making  up  his  mind  as  to  the 
choice  of  an  office,  it  is  very  natural  that 
his  election  should  be  likely  to  fall  on  that 
which  offers  the  most  reasonable  terms — 
that  is  to  say,  where  the  amount  of  pre- 
mium to  be  paid  for  a  hundred  pounds  is 
less  than  in  others ;  but  this  difference  in 
the  premium  is  not  the  only  thing  to  be 
regarded,  llie  difference  of  a  few  shillings 
per  cent,  more,  especially  in  a  proprietary 
and  participating  establishment,  is,  we  re- 
peat>  of  little  importance,  provided  they 
keep  within  the  limits  of  those  tables  which 
have  been  constructed  on  the  law  of  mor- 
tality, as  deduced  from  the  most  approved 
statistical  information,  collected  and  regis- 
tered from  details  of  numerous  large  and 
distinct  masses  of  the  population  of  this 
and  other  countries." 

Next  as  to  the  question  of  an  office  with 
profits   and  without  profits.      "The  great 
importance  of    choosing  an    office  which 
allows  a  participation  of  profits,  is  exem- 
plified by  a  report  put  forth  by  the  '  Rock/ 
in  which  it  is  stated,  that  '  in  the  case  of  a 
royal  personage  lately  deceased,  whose  life 
was  largely  insured  for  the  benefit  of  his 
family,  the  directors  found  by  a  document 
in  their  possession,  that  out  of  eleven  offices 
granting  him  policies,  all  at  the  same  time, 
and  at  a  rate  of  premium  varying  from 
41.  48,  2rf.  to  5/.  0*.  2d.  per  cent,  (that  of 
the  Rock  being  41.  Ss.  2d,),  only/w  made 
any  return  of  premium  or  additional  bonus.' 
If  the  office  be  well  selected,  we  have  no 
hesitation  in  saying  that  life  insurance  in 
an  office  with  profits  offers  the  most  desi- 
rable investment  for  small  annual  savings, 

C 


18 


Rules  for  effecting  Life  Insurancee. 


independently  of  the  ultimate  gain  on  the 
sum  iuBured. 

The  next  point  to  which  we  would  call 
attention  is  the  interest  which  the  person 
who  insures  must  have  in  the  life  insured. 
We  have  already  given  our  attention  to 
the  consideration  of  this  question,  and  our 
readers  will  find  the  law  on  the  subject 
stated  in  former  volumes.* 

By  statute  14  G.  2,  c.  48,  no  life  insu- 
rance shall  be  valid  unless  the  party  insu- 
ring has  a  legitimate  interest  in  the  life  of 
the  party  insured.  A  creditor  has  clearly 
such  an  interest  in  the  life  of  his  debtor  ;^ 
but  it  has  been  held  that  a  husband  or 
father  has  not  such  an  interest  in  the  life 
of  his  wife  or  child  as  to  enable  him  to  in- 
sure his  or  her  life.^ 

The  Reviewer  does  not  state  the  law  on 
jtl^is  point,  but  after  alluding  to  the  Stat,  of 
14  Geo.  3,  he  says  *'  The  act  of  G.  3,  is  in 
fact  a  dead  letter.  It  merely  enacts  the 
voidance  of  the  policy.  Will  the  holder,  ii 
r^ected*  prosecute  the  claim  ?  would  he 
be  entitled  to  a  verdict  ?  and  what  damages 
could  be  obtain?  llie  two  parties,  the 
assured  and  the  office,  are  frequently  par^ 
iicipes  eriminis,  and  both  interested  in 
keeping  up  the  policy ;  and  what  is  a  third 
party  (who  holds  the  policy)  to  gain  by 
rendering  it  void  ?  The  only  gainer  would 
be  the  office,  from  the  premiums  that  may 
have  been  paid :  the  act  does  not  say  that 
they  shall  be  refunded,  nor  does  it  award  any 
penalty  on  the  offenders,*' 

This  is  a  very  important  consideration 
for  any  person  effecting  a  policy  on  an  in- 
sufficient interest. 

Another  topic  which  is  adverted  to,  is 
the  usual  practice  of  paying  a  commission 
to  agents,  solicitors,  or  brokers,  who  bring 
assurances  to  their  respective  offices.  This 
practice  has  been  condemned  by  Mr.  B«ib- 
bage  and  others,  but  the  Reviewer  does  not 
agree  in  this  censure.  "We  would  ask 
(he  says)  what  is  a  poor  man  living  in  the 
heart  of  Wales,  and  wishing  to  effect  an 
insurance,  to  do  but  to  apply  to  his  man  of 
business,  or. the  agent  of  some  office,  who 
must  take  his  examination—  send  it  up  to 
the  office— employ  a  medical  man,  &c.  &c.  ? 
and  can  it  be  expected  he  should  do  all  this 
without  remuneration?  We  believe  that 
the  whole  of  the  country  business  with  the 

•  See  2  L.  O.  330 ;  4  L.  O.  25,  53.  As  to 
concealments  on  effecting  policies,  see  12  L. 
0.89. 

^  Amdersem  v.  Edie^  Park  on  Insurance,  640. 
7th  edition. 

«  Holfwd  V.  Kymp',  10  B.  &  0.  722. 


offices  in  London,  is  end  must  be  tmnsscted 
through  agency,  and  though  each  agent 
may  .have  his  peculiar  office,  yet  it  is  un- 
doubtedly his  duty  to  explain  to  his  private 
employers,  as  for  as  he  knows  the  different 
terms  on  which  different  offices  grant  as- 
surances." 

We  shall  conclude  these  few  remarics 
with  the  list  which  the  Reviewer  gives  of 
the  various  offices  now  in  existence,  which 
he  classifies  into  three  septennial  periods  of 
existence.  It  is  evident  that  as  a  general 
rule,  the  longer  an  office  has  existed,  the 
greater  stability  it  has ;  but  this  is  by  no 
means  a  certain  criterion.  Thus  we  find  the 
*'  Law  Life  "  established  in  1823,  in  extent 
of  business  almost  at  the  head  of  the  whole, 
and  in  the  first  septennial  period,  we  find  at 
least  two.  "The  Legal  and  General,"  1836, 
and  "The  Family  Endowment."  1835.  of 
acknowledged  importance  for  business  and 
good  management. 

First  Septennial  Period, 


Ar^ns,  established  in      . 

.     18^ 

Britannia 

.  la*; 

BritUh  Colonial     . 

.     1838 

Family  Endowment 

.    18:^ 

Frecinason'ii  tnd  Genend 

.     183S 

Hand-in-Hand 

.     1836 

Iiidepen(l(>nt  .        . 

.     183« 

Leiral  and  General 

.     183G 

Metropolitan 

.     1835 

Minerva 

.     1835 

Mutual  Life  . 

.    is;i4 

Nntional  Endowment     . 

.     1838 

National  Loan  Fund,  &c. 

.    1 8:^7 

Protector 

.     18.^6 

Standard  of  England      . 

.     18,56 

United  Kinj^doni    . 

.     1834 

Universal 

.     1834 

Victoria 

.     183rt 

WrstmiDster  and  Geneml 

.     1837 

York  and  London  . 

.     1834 

Second  Septennial  Period. 

Crown 1825 

Notional        ....  1830 

PromoiiT       ....  1826 

University      ....  1825 

Third  Septennial  Periotl, 


Alliance 

.     18?4 

Abvluni 

.     I8J4 

British  Commercial 

.    1820 

Clerical,  Medical,  &c.    . 

.    1824 

Economic 

.     1823 

Edinburgh     . 

.     1823 

European 

.    1819 

Guardian 

.     1821 

Imperial 

.     1820 

Law  Life 

-    1823 

Palladium 

.     1824 

Scottian  Union 

.     1824 
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.  Pourth  Septennial  Period, 

Albion 1B05 

Au.it:«ble       ....     1706 

Atlai     .        .        .        ,        .     1808 
Oaledoninn    «        •        .        •     \9{)b 
Eairle  .  .1807 

Equitable      •  .1762 

Glube   .....    1803 

Hope  .  ,        ...        .1807 

J^ndoo  Life  AuociatioB        .     1806 
Ldcensed  Victuallen      .        .    17^1 
Loudon         .        .        •        .1721 
North  British        .        .        .    1809 
Pelican.        .        .        .        .    17»7 

Provident      .        •        ...     1806 
Rock     .        .        .        ...     1806 

Royal  Exeh^nire    .  .     I7.'0 

S^cottish  Widows'  Fund  .        .    1815 
Union   .        .        .        .        .1714 

West  of  England    .  .     1^07 

Westminster  Society      .        .1792 


CHANCERY  REFORM. 
No.  11. 


TAXATIOir  OF  COSTS. 

Wb  shall  next  turn,  in  the  prosecution  of 
oYur  inquiries  as  to  the  necessary  reforms  in 
Chancery,  to  the  taxation  of  costs  by  the 
clerks  in  court.  We  have  already  seen  that 
the  Chancery  Commissioners  of  1825  dis- 
approve of  die  present  mode.  (See  anie, 
p.  1.  n.) 

It  is  well  known  that  the  Masters  in 
Chancery  are  &e  officers  who  are  presumed 
to  tax  the  costs  of  solicitors,  whether  be- 
tween party  and  party  or  solicitor  and  client, 
and  they  certify  to  the  court  the  amount  at 
which  the  costs  are  taxed ;  but  practically 
the  business  is  done  by  the  clerks  in  court, 
unless  the  Master's  opinion  should  be  re- 
quired on  some  point  which  the  solicitors 
require  to  be  personally  submitted  to  him. 

And  how  is  the  taxation  in  Chancery  con- 
ducted }  We  are  told  the  course  is  this  : — 
there  are  a  multitude  of  bills  of  costs  in 
various  suits,  in  which  ten  or  twelve  clerks 
in  conit  are  engaged  for  some  or  other  of 
the  parties.  Instead  of  each  bill  being  taxed, 
item  by  item,  by  a  proper  officer  in  the  pre- 
sence of  the  solicitors  concerned,  who  alone 
an  acquainted  with  the  facts,  the  clerks  in 
ootirt  divide  the  biUa  amongst  them  as  it 
aniti  their  convenience,  and  without  suf- 
ficiently considering  the  peculiar  circum- 
afeanees  c^  each  case*  they  follow  a  ^neral 
role  which  saves  much  trouble,  and  then 
CBcfa  clerk  in  court  charges  his  fees  for  his 
respective  clients,  as  if  'he  had  attended  the 
Master  on  the  taxation  of  each  bill. 


Nbw  when  it  is  recollected  that  the  costs 
of  a  chancery  suit  generally  amount  to 
several  hundred  pounds,  and  sometimes  to 
several  thousands,  the  magnitude  of  the 
rights  of  the  suitors  ought  not  thus  to  be 
d^t  with.  The  true  amount  of  costs  ought 
to  be  as  carefully  ascertained  as  the  items 
of  an  executor's  account.  This  should  be 
done  both  in  justice  to  the  client  and  the 
solicitor ;  the  one  should  pay  and  the  other 
receive  such  sum  as,  under  all  the  circum- 
stances, may  be  fair  and  just,  neither  more 
nor  less. 

Whilst  treating  of  the  mode  of  taxing 
costs,  it  is  proper  to  consider  whether  any 
change  should  take  place  in  ^t^prindpU  ot 
taxation.  Our  readers  will  recollect  that 
this  subject,  particularly  in  regard  to  the 
charges  in  conveyancing,  was  under  the 
consideration  of  the  R^  Property  Com- 
missioners, and  they,  in  noticing  the  altera- 
tion which  the  scheme  then  agitated  of  a 
general  registry  would  make  in  the  emolu- 
ments of  solicitors,  observed,  "that  there  is 
a  considerable  part  of  the  duty  of  solicitors 
requiring  much  skill  and  care,  and  imposing 
great  responsibility,  for  which  they  are  at 
present  very  inadequately  remunerated." 
And  the  Commissioners  added,  "  we  think 
it  is  for  the  public  good  that  solicitors  should 
be  liberaUy  remunerated  for  their  services. 
Considering  the  confidence  reposed  in  them, 
and  the  intelligence  and  skill  required  from 
them,  it  is  desirable  that  they  should  be  men 
of  education  and  of  honourable  feelings,  and 
should  occupy  a  respectable  station.  In 
our  opinion  it  would  be  highly  inexpedient 
that  the  rank  which  they  hold  in  the  country 
should  be  lowered.*'  The  commissioners, 
adverting  to  the  diminution  of  charges  on 
abstracts  and  copies  which  a  general  raster 
would  effect,  recommended  that  "  the  fees 
of  solicitors  for  actual  services,  should  be 
higher  than  they  are  at  present,*'  adding, 
''perhaps  some  mode  of  regulating, them, 
which  now  exists  only  with  respect  to  costs 
of  actions  and  suits,  might  be  beneficially 
introduced.  This  subject,  (they  said)  re- 
quires great  consideration,  and  due  attention 
to  the  suggestions  which  may  be  obtained 
from  the  leading  members  of  that  part  of  the 
profession."  The  unsatisfactory  state  of 
the  present  practice  of  chancery  taxation 
must  sooner  or  later  lead  to  an  alteration ; 
and  it  may  be  worth  the  attention,  therefore, 
of  our  readers,  to  consider  what  the  change 
should  be,  and  whether  it  should  in  any  and 
what  respect  extend  to  conveffOHcing  ? 

It  cannot  for  a  moment  be  supposed  that 
th3  duty  of  taxation  can  be  properly  per- 
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fomed  by  the  Masters  in  Chancery.  They 
have  neither  time  nor  technical  knowledge 
to  fit  them  for  the  task.  The  clerks  in 
court,  as  a  body,  have  passed  through  no 
course  of  practice  like  that  of  a  solicitor 
which  can  enable  them  rightly  to  appreciate 
his  services,  or  to  hold  the  balance  with  an 
even  hand  between  the  solicitor  and  the 
client.  It  is  manifest  that  solicitors  who 
have  been  in  extensive  practice,  are,  of  all 
persons  the  most  competent  to  estimate  the 
proper  charges,  because  they  know  the 
labour  bestowed,  the  difficulties  overcome, 
and  the  responsibility  incurred  by  the  soli- 
citor, and  when  their  personal  interest 
ceases  by  retiring  from  practice,  we  should 
suppose  the  suitor  or  parties  would  be  satis- 
fied with  their  decision.  It  will  be  recol- 
lected that  in  assessing  the  amount  due  to 
a  merchant  or  tradesman  for  goods  or  work, 
the  court  and  jury  are  obliged  to  rely  on  the 
evidence  of  persons  engaged  in  the  same 
kind  of  business,  to  prove  the  reasonableness 
of  the  claim.  60  far  indeed  from  its  being 
objectionable  to  entrust  the  duty  of  taxation 
to  solicitors,  we  incline  to  think  they  are  as 
likely  as  any  other  class  of  persons  to  deal 
strictly  with  their  former  brethren,  and  their 
practical  knowledge  would  certainly  enable 
them  to  detect  any  attempted  overcharge. 
It  might,  however,  be  more  satisfactory  to 
the  public  if  a  proportion  of  the  taxing 
officers  were  chosen  from  the  bar ;  the  union 
of  members  of  both  branches  of  the  pro- 
fession, would  probably  secure  general  ap- 
probation. A  board  thus  constituted,  should, 
however,  be  guided  by  a  set  of  regulations 
which  would  apply  to  all  ordinary  cases; 
but  they  should  have  a  discretionary  power 
to  make  larger  allowances  on  special  occa- 
sions, subject  to  revision  by  one  of  the 
Superior  Courts. 

If  such  a  board  of  taxation  were  estab- 
lished, its  certificate  of  allocatur  should  have 
the  effect  of  a  judgment,  for  it  would  be  but 
reasonable  that  if  the  client  were  enabled  to 
tax  a  conveyancing  bill  which  now  can  be 
contested  only  before  a  jury,  the  solicitor 
should  stand  in  the  same  situation  as  if  a 
trial  had  taken  place ;  the  taxing  officers 
being  substituted  for  the  jury,  who  even  now 
must  depend  on  the  testimony  of  other  soli- 
citors regarding  the  fairness  and  usual 
amount  of  the  items. 

Other  suggestions  might  be  made,  but  we 
have  said  enough  for  the  present  to  call  at- 
tention to  the  subject. 


NOTES  ON  EQUITY. 


THB  CUSTODY  OP  INFANTS  ACT, 
2  &  3  ViCT.  C.  54. 

Blackstonb  says,  with  respect  to  the 
power  of  a  mother  over  her  children,  that, 
"  as  such,  she  is  entitled  to  no  power,  but 
only  to  reverence  and  respect,  (1  Com.  452,) 
and  Mr.  Stewart,  in  his  edition  leaves  this 
text  unaltered,  but  adds  this  note :  "  This 
has  been  very  recently  so  held,  both  at  law 
and  in  equity,  Skinner  v.  Skitmer,  9  Moo. 
78 ;  Rex  v.  Greenhill,  6  Nev.  &  M.  244; 
Bally.  Bali,  2  Sim.  35."— Rights  of  Per- 
sons, p.  438.  Thus  stood  the  law  until  the 
last  session  of  parliament^  when  the  Custody 
of  Infants  Act  was  passed,  which  was,  when 
originally  brought  in,  intended  to  have  a 
much  more  extensive  operation.  The  act  is 
printed  1 8  L.  O.  356.  It  will  be  seen  that  all 
that  is  done  by  it  as  it  passed,  is  to  enable  the 
Lord  Chancellor,  [Vice  Chancellor},  and  the 
Master  of  the  RoUs,  both  here  and  in  Ireland, 
"  if  they  shall  see  fit,"  to  order  the  mother 
access  to  any  infetnt  child  in  the  custody  of 
the  father  or  of  any  person  by  his  authority* 
or  of  any  guardian  alter  the  death  of  the 
father,  under  such  regulations  as  the  judge 
shall  deem  convenient;  and  if  the  in&nt 
shall  be  within  seven  years  of  age,  such  in* 
fant  may  be  delivered  to  and  remain  in  the 
custody  of  the  mother  until  attaining  such 
age^  subject  to  such  regulations;  (s.  1.) 
But  no  mother  against  whom  adultery  haa 
been  established  shall  be  entitled  to  the 
benefit  of  the  act,  (s.  4.)  Under  these 
circumstances,  application  may  be  made  by 
petition  under  the  act. 


FOEBION    MONAECB. 

We  have  recently  seen  that  a  foreign 
monarch  is  treated  precisely  as  any  other 
suitor  in  our  Courts  of  Law,  if  he  comes 
there  voluntarily.  We  shall  now  show  that 
the  same  rule  obtains  in  Equity.  "  I  am  of 
opinib}!,*^'  says  Mr.  Baron  Alderson,  "  that 
her  most  faithfnl  Majesty,  being  a  suitor 
voluntarily  in  a  Court  of  English  Law,  be- 
comes subject  in  all  matters  connected  with 
that  suit  to  the  jurisdiction  of  the  Court  of 
Equity  (the  Equity  Exchequer) ;  that  the 
discovery  prayed  by  this  bill  is  material  to 
the  plaintifTs  defence  at  law  in  that  suit, 
and  that  this  demurrer  is  too  large  and 
must  be  overruled,  and  that  it  should  be 
with  costs.  The  demurrer  was,  that  as  a 
sovereign,  the  suit  was  not  maintainable 
against  the  Queen.  RoththUd  v.  Qnfeii  of 
Portugal,  3  Yo.  &  Col,  594. 
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HUSBAND  AND  WIFB. 

If  a  wife  agrees  to  waive  the  further 
prosecution  of  an  indictment  against  her 
husband  for  an  assault,  in  consideration  of 
his  allowing  her  an  annuity  by  way  of  sepa- 
rate maintenance,  this  is  an  illegal  contract, 
though  entered  into  with  the  sanction  of 
the  court  in  which  the  indictment  is  to  be 
tried,  and  the  wife  cannot  claim  the  arrears 
of  the  annuity  as  a  debt  against  her  husband 
in  competition  with  her  husband's  creditors. 
Garth  v.  JSamshaw,  3  Yo.  &  Col.  584.  As 
to  the  effect  of  separation  between  husband 
and  wife,  see  18  L.  O.  371. 


THE  NEW  JUDGE, 


Wb  believe  that  the  Solicitor  General  is  to 
be  the  new  Judge,  and  Mr.  Sergeant  Wilde 
Solicitor  General.  It  will  be  remembered, 
that  some  weeks  ago,  on  the  death  of  Mr. 
Justice  Vaughan,  we  augured  that  this 
would  be  the  most  probable  arrangement ; 
(see  18  L.  O.  451.)  At  the  time  we  write 
this  (Wednesday)  the  appointments  have  not 
been  actually  made,  but  the  only  reason  for 
the  delay  is,  we  understand,  that  it  is  in- 
tended to  remove  Mr.  Baron  Maule  into  the 
Common  Pleas,  and  to  appoint  Sir  R.  Rolfe 
to  the  vacant  seat  in  the  Exchequer  Bench. 
This  will  certainly  be  the  more  desirable 
plan,  as  although  not  entirely  unacquainted 
with  common  law  practice  (having  gone 
the  Norfolk  circuit  in  former  times  with 
much  success),  yet  he  is,  of  course,  more 
familiar  with  equity,  which  will  probably  be 
assigned  to  hhn  in  the  Exchequer.  The 
plan  of  a  settled  Court  in  Equity  Exchequer 
may  thus  be  easily  tried,  and  it  may  be 
seen  what  relief  it  will  afford  the  Court  of 
Chancery.  We  forbear  making  any  further 
remarks  on  those  appointments  until  they 
are  officially  announced. 


THE  SERJEANTS. 

Thb  Sergeants  have  again  risen,  and  the 
Ckiurt  of  Common  Pleas  has  been  in  a  state 
of  much  agitation  since  the  first  day  of  term. 
Taking  Mr.  Serjeant  Wilde  for  their  leader, 
they  haye  abandoned  the  seige  of  the  Privy 
Council,  and  set  themselves  down  in  great 
force  before  the  citadel  of  the  former  Court. 
Whether  they  will  become  masters  of  it  is 
yet  to  be  seen.  They  have  at  any  rate  so 
fax  had  it  aU  their  own  way,  no  other  party 
ippeaiing.     We  have  heard  indeed  that  in 


the  midst  of  the  attack  a  bagpipe  was  heard 
playing— 

"  The  Campbells  are  comiog," 

but  we  believe  this  is  a  mere  idle  rumour. 

We  have  been  favoured  with  a  series  of 
melodies,  composed  on  this  melancholy  oc- 
casion, which  are  entitled  the  "  Lays  of  the 
last  Serjeants."  They  are  somewhat  un- 
suited  to  our  pages,  but  we  trust  our  graver 
readera  will  pardon  our  giving  one  or  two 
of  them,  and  that  even  ^e  learned  "  band 
of  brothera  "^  may  excuse  our  correspond- 
ent's  nonsense  verses. 

THB  SBBJBAMTS'  TBABS. 

Serjeant  Wilde  wept  like  a  child, i> 
Seijeaut  Taddy  declares  he'll  f[o  mad ; 
Serjeant  Spankie  looks  perfectly  blank ; 
SeijeautDOyly  is  on  the  boil; 
Serjeant  Adams,  '*  I  wish  Old  Nick  had  'em ;" 
Serjeant  Andrews,  coif  and  bandrues ; 
Serjeant  Stork  declares  he  can't  talk;<^ 
Serjeant  Ludlow  lies  in  the  mud  low  ; 
Serjeant  Scriven's  heart  is  riven  ; 
Serjeant  Stephen's  mind's  uneven  ; 
Serjeant  Bompas  is  all  of  a  rumpus ; 
Serjeant  (loul burn's  very  soul  burns  ; 
Serjeant  Merewetber,  *'  There'a  nothing  like 

leather ;" 
Serjeant  Heath  declares  it's  his  death ; 
And  Serjeant  Talfourd  is  only  half  heard. 


REFORM  IN  THE  RECORD  OFFICES. 

It  will  be  recollected  that  by  the  1  &  2  Vict, 
c.  94,  the  Master  of  the  Rolls  was  appointed 
Keeper  of  the  Records  of  the  Kingdom, 
with  power  to  appoint  an  Assistant  Record 
Keeper,  and  proper  clerks,  &c.  We  trust 
tb^t  the  late  long  vacation  has  enabled  his 
Lordship  to  make  some  progress  in  the  in- 
tended improvement  of  the  Record  Offices. 
We  hear  that  in  several  of  them  the  prac- 
tice is  stUl  continued  by  some  of  the  clerks 
of  acting  as  agents  in  record  cases.  We 
understand  the  Master  of  the  Rolls  intends 
to  abolish  this  grievance  :  it  is  a  very  serious 
one,  and  we  hope  his  Lordship  will  not  defer 
carrying  his  determination  into  effect. 

We  are  told,  that  on  one  occasion,  where 
a  clerk  in  a  Record  Office  was  engaged  for 
one  of  the  parties,  a  record  of  great  im- 

>  Shakespeare  evidently  had  the  Court  of 
Common  Pleas  in  his  eye  when  he  wrote  the 
line, 

'  We  few,  we  happy  few,  we  band  of  brothers  I" 

b  The  rhymes  are  in  several  instances  very 
defective,  which  the  indulgent  reader  is  re- 
quested to  for^ve. 

^  This  is  an  abominable  cockneyism :  it 
shall  be  amended  in  a  second  edition. 
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Reform  in  the  Record  Offices, -^Change  sin  the  Lam, 


portancc  vrtA  not  to  be  found  in  its  nsoal 
place,  tlie  clerk  having,  as  it  afterwards 
turned  out»  removed  it  for  the  purpose  of 
translation  for  his  client,  and  had  not  re- 
placed it.  The  opposite  party  proceeded  to 
trial,  continent  that  the  Record  in  question, 
for  which  diligent  search  had  been  made, 
did  not  exist.  When  the  trial  came  on,  the 
Record  was  unexpectedly  produced,  and 
the  party  against  whom  it  was  given  in 
evidence  lost  his  cai^ge.  The  evil  was  par- 
tially cured  by  ^  new  trial,  en  the  ground  of 
surprise,  but  at  great  expense.  It  may  be 
that  the  omission  to  restore  the  document 
was  purely  accidental;  but  whatever  might 
be  the  cause,  it  is  manifest  that  no  officer, 
having  the  custody  of  public  documents 
should  be  open  to  the  suspicion  of  acting 
trnfedrly. 

If  inadequate  salaries  are  paid  tu  the 
Record  Clerks,  the  amount  should  be  in- 
creased, so  that  they  may  devote  their  time 
to  preparing  indexes,  and  properly  arrang- 
ing the  documents  in  their  charge,  whereby 
such  mischiefs  as  that  we  have  alluded  to 
may  be  altogether  prevented.  It  is  uni- 
venally  acknowledged  that  no  Judge  can 
be  more  anxious  to  dischaige  his  duty  than 
the  present  Master  of  the  RoUs,  and  we 
therefore  look  forward  to  an  early  and  effec- 
tual remedy  of  the  evil  in  question. 


CHANGES  IN  THE  LAW 

IN  TRB  LAST  SESSION  OF  PARLIAMXNT. 

No   XII. 


2  &  3  Vict.,  c.  39. 

An  Aci  io  amend  an  Act  passed  in  the  iasi  Ses- 
eian  of  Parliament,  fvr  aMxsking  Arrest 
on  Mesne  Process  in  Cirii  Actions  except 
in  certain  Cases,  for  extending  the  Revse^ 
dies  ^f  Creditors  against  the  Property  of 
Debtors,  and  for  amending  the  Laws  for 
thcRelief  of  insolvent  Debtors  in  England, 

inth  August,  1839.] 

1^2  Fie.  c,  1 10b  Repeal  of  Provision  in 
recited  act  respecting  insertion  of  advertise^ 
meats. — ^VThereas  by  an  act  passed  in  the  last 
sesaion  of  Parliameut,  intituled  "  Ad  Act  for 
abolishing  Arrest  on  Mesne  Process  in  Civil 
Actions  except  in  certun  Cases»  for  extending 
the  Remedies  of  Creditors  against  the  Property 
of  Debtors^  and  for  aroendinj^  the  Laws  for 
the  relief  of  Insolvent  Debtors  in  England,"  it 
was  amongst  other  things  enacted,  that  the  sum 
of  three  shiUings  and  no  more  shall  be  paid  to 
any  printer  or  proprietor  of  a  newspaper  for 
the  insertion  of  any  advertisement  by  that  ad 
directed  to  be  inserted  in  anv  newspaper,  and 
aU  printers  and  protvrietors  of  newspapers  were 
tJiereby  required  to  insert  the  same*  on  pay« 


ment  of  the  said  sum  of  three  shillings  for  the 
insertion  thereof,  in  surh  form  as  the  court  for 
the  relief  of  insolvent  debtors,  or  any  commis- 
sioner thereof,  «hou1d  from  time  to  time  di- 
rect :  And  whereas  it  Is  just  and  expedient 
that  the  said  act  should  be  altered  and 
amended  as  bereiii-after  mentioned:  Be  it 
therefore  enacted  by  the  Queen's  roost  Excel* 
lent  Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  spiritual  and  temporal,  and 
Commons  in  this  present  parliament  assembled^ 
and  by  the  authority  of  the  same^  that  so  mueh 
of  the  said  act  as  is  herein  before  recited  shall 
be  and  the  same  is  hereby  repealed ;  and  that 
from  and  alter  the  passing  of  thb  met  all  print- 
ers  and  proprietors  of  newspapers  shall  and 
are  hereby  required  to  insert  any  advertisement 
or  advertisements  by  the  said  recited  act  di- 
rected to  be  inserted  in  any  newspaper,  on 
payment  of  a  reasonable  compensation  for  the 
msertion  thereof,  in  such  form  as  the  said 
court,  or  any  oommissiouer  thereof  shall  from 
time  to  time  direct. 

2.  The  Court  may  appoint  persons  to  reeeire 
recognizances, — And  whereas  it  is  expedient 
t1iat  persons  residing  at  a  distance  greater  than 
tf*n  miles  from  the  court  house  m  Portugal 
Street  who  may  be  willing  to  enter  into  recog- 
nizances of  sureties  for  the  due  appearance  of 
insolvent  debtors  before  the  court,  or  before 
commissioners  on  their  circuits,  or  before 
justices  of  the  peace  in  Berwick-upon-Tweed, 
should  be  enabled  to  enter  into  such  recogni- 
zances without  the  necessity  of  appearing  for 
such  purpose  before  the  court  itseHf  at  its  usual 
and  ordinary  place  of  sittinf?  i  be  it  therefore 
enacted,  that  the  chief  commissioner  and  iither 
the  commissioners  of  the  court  for  relief  of  in- 
solvent debtors  for  the  time  beiuff  shall  and 
may,  by  one  or  more  commission  or  commis- 
sions under  the  seal  of  the  said  court  from  time 
as  occasion  shall  require,  empower  such  and  so 
many  fit  and  proper  persons  as  they  shall  think 
necessary,  in  all  and  every  the  sevend  towns 
and  counties  within  Bnghiad  and  Wales  and 
the  town  of  Berwick-ttpoii>>Tweed,  to  take  and 
receive  all  and  ever^r  the  recognisance  or  re- 
cognizances of  sureties  into  which  any  person 
shall  be  willinj^  to  enter  into  for  the  due  Ap- 
pearance of  insolvent  debtors  acconling>  to  such 
several  and  respective  recoffninncei,  and  in 
such  form  as  the  court,  in  pursuance  of  the 
statute  in  that  behalf,  may  and  shall  direct  and 
require. 

3.  Pereems  empowered  to  enter  into  reeogmi' 
aanees,  4v.**And  be  it  enacted,  that  In  any 
case  of  a  prisoner  whose  estate  and  effects  shall 
have  been  or  shall  hereafter  be,  by  order  of  the 
Court  for  the  Relief  of  Insolvent  Debtors, 
vested  in  the  provisional  or  other  assignee, 
and  who  shall  be  confined  io  the  gaol  of  any 
county,  town,  or  place  other  than  in  London, 
Southwark,  Midalesex,  or  Surrey,  and  who 
shall  have  filed  his  schedule  in  the  said  court 
according  to  the  statute  in  that  behalf,  it  shall 
and  may  DC  lawful  for  any  person  or  persons 
who  may  be  wilBng  to  enter  into  such  recogni- 
zances as  before  mentioned,  whose  usual  and 
uriUnary  place  of  residence  'Shall  be  distant 
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more  thao  tea  inilei  from  the  Court  Hquie  in 
Portujcal  Strtet,  London,  to  appear  before  a 
penon  duly  appointed  and  empoivered  in  man- 
ner  afore«aid»  andi  tbere  to  euter  into  and  ac» 
kaiiwledi^e  sneh  .reco<rniMi|ce  of  aareties  for 
t|if  due  appfearaofe  of  the  insolvent,  according 
to  such  forms  and  in  such  terms  and  manner 
as  shall  or  may  be  prescribed  by  the  said  court  s 
which  said  recojruizaiices  of  sureties  so  taken 
a«  afores<iid  shall  lie  transmitted  and  filed  in 
the  said  court,  with  an  affidavit  of  the  due 
takiB)(  of  the  said  recoguizances  of  such  sure- 
ties by  some  crediiile  person  preeent  at  the 
takioK  thereof,  upon  payment  of  9iich  fees  as 
h^veheen  usually  received  for  the  taking  uf 
recofiiiaaai'cs  in  the  said  Cfiurt  \  which  recog. 
niz4uces  «o  thkeu,  transiuitted,  and  tiled  shall 
lie  of  the  like  force  and  effect  as  if  the  same 
were  taken  before  the  aaid  court;  for  the 
taking  of  every  such  recognizance  of  surf  ties 
the  person  or  persons  r^o  empowered  shall  re« 
ceive  only  the  6um  or  fee  of  two  shillings  and 
sixpence  :ind  no  more. 

4.  Commimoner»  to  m*ike^/ulc*/Qr  regultt- 
ting  the  umomiU  timH  the  taking  of  recognizfmvee. 
— <^Aud  be  it  enacted,  that  the  commissioners 
of  the  said  Court  shall  make  such  rules  aud 
orders  regulating  the  auiouut  and  for  the  la- 
king  of  such  recognizances  as  to  them  shall 
seem  meet,  m>  as  such  sureties  be  not  com- 
pelled to  appear  iu  person)  in  the  said  Court 
to  justify  themselves,  hut  the  same  mny  and  is 
hereby  direcie^l  to  be  determined  before  the 
Sjud-  Gourr,  or  a  commissioner  thereof,  by  adi- 
davit  or  affidavits  duly  taken  before  the  person 
or  persons  so  empowered  as  aforesaid,  who 
are  hereby  empowered  and  required  to  take 
the  same- . 

5.  C^mmiseionert  empowered  to  take  iuch  te* 
cogniMencet '^  And  be  it  enacted,  that  any 
commissioner  of  the  said  Court  on  his  circuits 
shall  and  may  take  and  receive  all  and  every 
auch  recognizances  of  sureties  as  any  person 
or  persons  shall  be  willing  to  make  and  ac- 
knowledge  before  him,  which,  being  trans- 
mUted,  shall  without  oath  be  filed  in  manner 
aforesaid,  upon  payment  of  the  usual  fees. 

6.  Court  to  order  diecharge  of  insolvent 
mien  sureSiee  justified  bp  afidavit,  4^.-«And 
be  it  enacted,  that  as  soon  as  such  sureties 
shall  have  justified  by  affidavit  in  manner 
aforesaid,  and  such  reeogoiSHnces  as  herein 
befure  mentioned  shall  have  been  filed,  the 
said  court  shall  thereupon  issue  a  warrant  to 
the  giioler  for  the  discharge  of  such  insolvent 
from  custody  accordinisly«  and  who  shall  have 
such  and  the  like  privileges  and  be  subject  to 
the  like  liabilities  as  the  btatate  in  that  behalf 
direcM. 

7.  Commencement  ofact.-^And  be  it  enacted 
that  this  act  shall  commence  and  come  into 
operation  on  the  first  day  of  October  one  thou- 
sand eight  hundred  and  thirty  nine,  except 
where  any  other  comuieucment  is  specified  in 
this  act. 


UNITED  LAW  CLERKS'  SOCIETY. 

Thk  following  is  the  Seventh  Annual  Report 
of  this  Society,  read  at  the  Aimiversarv  Meet- 
ing, held  on  the  I3tb  August,  1839.  Michael 
Ciayion*  Esq.  in  the  Chair : 

•*  After  the  experience  which  seven  yean  has 
afforded  of  the  utility  of  this  Society,  it  must 
he  considered  unnecessary  to  enter  into  any 
statement  in  corrol)oration  of  that  fact)  the 
best  proof  of  it  is  to  be  found  in  the  great  suc- 
cess which  hai  attended  the  progress  of  the 
Society ; — ^and  it  is  a  fortunate  circumstance, 
of  which  few  institutions  can  boast,  that  the 
history  of  its  affairs  from  its  origin,  presents 
an  unchequercd  career  of  uuiform  advance  and 
prossperity.  But  with  this  most  cheering  result 
tuu8t  lie  associated  feelings  of  gratitude  to  the 
profession  whose  zealous  support  has  been  con- 
stantly rendered  in  a  manner,  highly  creditable 
to  their  liberality  and  benevolence. 

*'  It  will,  therefore,  be  obvious,  that  the  So- 
ciety should  from  time  to  time  present  to  its 
benefactors  and  members  some  account  of  the 
management  of  the  resources  which  they  have 
placed  at  its  disposal ;  and  for  this  purpose  it 
again  devolves  upon  the  Secretary,  in  this,  the 
Seventh  Annual  Report,  to  enter  briefly  upon 
such  a  statement  as  will  satisfy  both  the  donors 
and  the  members,  that  its  fiinds  have  been 
honestly  and  judiciously  appropriated. 

**  The  entire  income  of  the  Society  may  be 
divided  into  two  branches— one,  which  arises 
from  subscriptions  and  donations  to  the  General 
Benefit  Funo,  and  the  other,  from  subscriptions 
and  donations  to  the  Casual  Fund ;  and  in 
shewing  the  state  of  the  accounts  it  will  be 
necessary  to  keep  the  transactions  of  each  fimd 
under  distinct  heads. 

'*The  first,  and  principal  branch  is,  the 
General  Benefit  Fund,  upon  which  is  charged  all 
allowances  and  payments  in  respect  of  sidEuess, 
superannuation,  and  death :  aud  in  reference 
to  the  annual  statement,  made  on  the  6th  of 
April  last,  it  appeared  that  the  capital  of  the 
Society  then  amounted  to  2,448/.  12^.  10^., 
shewing  an  increase  since  tiie  last  year,  of 
608/.  2s,  7d,  \  being  an  excess  in  the  receipts 
over  the  expenditure  of  the  current  ycair,  and 
which  forms  the  saving  of  the  Society  during 
that  period ;  although  it  might  reaisonably  be 
expected  from  the  increase  of  the  members, 
that  its  liabilities  and  expenditure  would  be 
greater,  it  is  most  satisfactory  to  state,  that  the 
savings  of  the  present  year  are  larger  thin  that 
of  any  one  which  has  preceded  it. 

"  In  carrying  on  the  management,  and  regu- 
lating the  expenditure  of  the  Society,  the  utmost 
efforts  hare  been  made  to  add  to  its  accumu- 
lation already  invested  with  the  commissioners 
of  the  national  debt,  for  the  purpose  of  form- 
ing a  guarrantee  or  reserve  fund,  in  case  of 
any  unexpected  pressure  or  claims  upon  the 
society;  aud  it  will  be  seen  from  the  half 
yearly  account,  made  up  to  the  20th  of  May 
last,  that  the  sums  invested  up  to  that  date, 
amounted  to  2,375/.  7s,  11^.,  and  adding 
42/.  \Ss,  Sd.,  the  half  year's  interest  then  d^e 
thereon,  and  a  subsequent  investment  of  200/. 
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not  yet  bronf^ht  Into  that  account,  the  total 
deposit  and  intereit  ^vith  the  commissioners  of 
the  national  debt  at  the  present  time,  have  in* 
creasedto  2,618/.  6«.  Id. 

"  From  this  account  it  will  appear  that  the 
whole  capital  of  the  society,  except  a  small 
sum  reserved  for  its  current  expenses,  has 
been  transferred  from  the  hands  of  the  trea- 
surer, into  the  names  of  the  trustees  at  the 
National  Debt  Office,  where  it  is  left  to  accu- 
mulate at  a  fixed  interest  of  3/.  16«.  9i4  per 
cent. 

"It  becomes  necessary  to  enter  into  these  de- 
tails,  to  shew  that  the  Society's  resources  are 
increasing,  and  to  remove  any  doubt  which 
exists  of  its  safety,  as  well  as  its  capability,  to 
provide  for  all  the  benefits  offered  by  ito  rules : 
there  still  being  a  numerous  class  of  persons 
who  have  yet  to  avail  themselves  of  its  provi- 
aions;  and  it  is  hoped  that  the  members  of  the 
profession,  who  have  been  desirous  of  promo- 
ting its  welfare,  will  urge  upon  their  own 
clerks  the  prudence  of  joining  it,  and  of  be- 
coming, should  adversity  overtake  them,  par- 
ticipators in  a  fund  intended  more  extensively 
to  diffuse  its  benefits. 

*'  The  general  revision  of  the  rules,  will,  in 
the  course  of  the  next  year,  come  under  con- 
sideration. Past  experience  having  suggested 
a  modification  of  many  of  their  provisions  so 
as  to  adapt  them  to  the  altered  circumstances 
and  prospects  of  the  society ;  and  it  being  con- 
sidered practicable  to  extend  its  operations,  to 
increase  its  benefits,  and  to  remove  some  of 
the  restrictions  at  present  existing,  it  is  confi- 
dently expected  that  any  plan  emanating  from 
this  society,  tending  to  elevate  and  improve 
the  condition  of  law  clerks,  will  meet  with  the 
same  encouragement  which  has  been  extended 
to  its  former,  and  hitherto  successful  efforts ; 
and  It  cannot  be  doubted  that  still  greater 
good  may  be  accomplished,  particularlv  if  the 
great  body  of  clerks  become  sensible  that 
their  happiness,  as  well  aa  interest,  can  be  se- 
cured by  acting  upon  principles  of  mutual  ad- 
vantage and  support. 

"  Since  the  publication  of  the  last  report,  the 
secretary  is  able  to  announce  an  accession  of 
many  eminent  members  of  the  profession  as 
donors ;  and  among  others  the  Honorable  Mr. 
Justice  Littledale,  Mr.  Serjeant  Andrews,  the 
Honorable  Mr.  Justice  Patteson,  the  Right 
Honorable  Sir  N.  C,  Tiudal,  the  Regis- 
trars of  the  Court  of  Chancery,  Messrs.  Bax- 
endale,  Tatham,  and  Co.,  Messrs.  Bourdillon 
and  Sons,  Messrs.  Home,  Loftus,  and  Young, 
Messrs.  Roy,  Blunt,  and  Co.,  William  Tooke, 
Esq.,  Mr.  Alderman  Thomas  Wood,  Mr.  Al- 
derman Harmer,  and  Sir  George  Stephen. 
Many  other  names  could  he  mentioned  if  the 
limited  extent  of  this  report  would  admit  of  it, 
to  shew  the  increasing  confidence  entertained 
by  the  profession  in  this  society,  as  represent- 
ing  a  large  and  industrious  body  of  men. 

"The  next  subject  to  which  it  is  necessary  to 
advert,  and  one  of  great  importance,  as  affect- 
ing the  prospect  of  the  Society,  is  the  number 
of  claims  made  upon  it  during  the  year.  It 
appears  that  nine  cases  of  sickness  have  oc- 


curred, being  the  sam^  number  as  that  of  the' 
former  year,  to  all  of  which  the  present  ^%tA 
allowance  of  one  guinea  per  week  has  been 
made ;  the  four  most  severe  cases  have  termi- 
nated  in  death,  and  the  sum  of  200/.  has  been 
paid  to  their  nominees  and  widows,  being  an 
allowance  of  60/.  to  each ;  and  it  may  here  be 
stated,  that  further  assistance  is  fre(|uenUjr  ex- 
tended to  the  widows  of  members,  in  addition 
to  the  above  allowance,  should  their  fiitvre 
circumstances  ever  require  it. 

*'  It  will,  on  reflection,  be  apparent,  that  aa 
the  nnmber  of  members  has  increased  since 
the  last  year,  without  any  increased  demanda 
on  the  funds,  the  sickness  and  mortality  most 
be  considered  to  have  proceeded  in  a  decreased 
ratio,  a  circumstance  indicating  the  general 
good  health  of  the  members  of  the  society ; 
but  there  is  one  case  of  superannuation,  which 
still  continues,  being  that  of  a  member  afflicted 
ivith  paralysis,  and  who  has  received  a  weekly 
allowance  for  some  years  past. 

"The  next  and  subordinate  branch  of  income 
and  expenditure,  is  in  respect  of  the  casual 
fund,  which  is  appropriated  to  loans  and  tem- 
porary assistance  to  members,  in  addition  to 
the  general  benefit  fund,  and  in  relieving  per- 
sons unconnected  with  the  society,  being 
clerks,  their  widows  and  families.  The  ba- 
lance in  hand  on  the  1st  day  of  July  last,  the 
date  of  the  last  audited  account,  amounted  to 
123/.  18«.  5^.,  consisting  of  money  subscribed 
by  the  members,  and  a  proportion  of  the 
donations  occasionally  appropriated  to  thia 
fund,  for  the  purpose  of  carrying  out  more 
efficiently,  its  various  benevolent  objects. 

"  In  the  course  of  the  year,  advances  of  bl, 
each,  have  been  made  to  ten  of  the  members, 
requiring  them  to  be  repaid  by  instalments  on 
their  personal  security.  Fifteen  deserving  ap- 
plicants for  relief  have  been  assisted  by  various 
sums,  awarded  according  tn  the  nature  of  each 
case,  strict  inquiry  having  been  previously  in- 
stituted in  all.  Others  were  found  to  be  unde- 
serving, or  to  have  been  too  much  in  the  habit 
of  relying  upon  the  mistaken  sympathy  of  the 
Professiou  towards  them.  From  the  experi- 
ence the  society  has  already  had  in  this  depart- 
ment of  expenditure,  it  feels  justified  in  recom- 
mending the  greatest  caution  in  administering^ 
relisf,  not  only  to  prevent  imposition,  but  &a 
the  only  means  of  checking  the  increase  of  a 
practice  most  degrading  in  its  tendency  on  the 
future  prospects  of  the  individuals  themselves ; 
and  in  order  to  aid  the  exertions  of  the 
society  in  suppressing  all  casual  and  uncertain 
charity,  it  is  earnestly  requested  that  the  pro- 
fession will  co-operate  by  sending  cases  for  in- 
vestigation and  relief,  employment  having 
been  obtained  for  some,  and  small  gifts  of 
money  ?iven  to  others,  who  appeared  to  be 
industrious  and  deserving  persons. 

**  The  library  for  reading  and  reference,  has 
been  found  uaeful  among  the  junior  members  of 
the  society,  and  the  regisitry  which  is  es- 
tablished for  supplying  clerks'with  situations, 
(furnishes  the  society  with  the  means  of  procur- 
ing employment  for  the  members  rt  quit  ing  it, 
and  a  source  from  which  the  profession  may 
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be  supplied  with  delist  of  reipectabiUty  akid 
good  cuaracier. 

<'In  conclttding  a  retrospect  of  tlie  pest 
year,  it  might  be  considered  presummious  to 
point  out  more  fully  the  services  which  this  so- 
ciety has  rendered  to  the  bodv  of  law  clerks, 
since  its  commencement.  Its  records  for 
seven  yean  will  attest  the  extent  and  utility  of 
iu  exertions.  £nteriof(  originally  upon  an 
undertaking  of  doubtful  issue,  it  has  silenced 
unmerited  opposition,  and  secured  patronage 
and  success.  While  it  has  provided  an  asylum 
agunst  vicissitude  and  want,  it  has  promoted 
habits  of  industry  and  perseverance---the 
surest  safeguards  agunst  them, — and,  relying, 
on  the  approbation  of  the  profession,  it  agam 
respectfully  ventures  to  solicit  their  powerful 
support,  founded  on  the  hope  that  it  has  al- 
ready effected  something  towards  deserving  it. 

fWe  are  glad  thus  to  afford  space  for  the 
very  satisfactory  statement  of  the  progress 
of  this  useful  society,  and  earnestly  recom- 
mend it  to  the  continued  and  further  support 
of  all  branches  of  the  profession.    Ed.] 


RE.ADMISSION  OF  ATTORNEYS, 

Last  day  of  Michaelmas  Term,  1839. 

qubkn'b  bxnch. 

Bs^,     Charles,    Canonbury    Terrace;    and 

Blackbrook,  Kidderminster. 
Beardshaw,  Thomas,  Worksop. 
Bubb,  Benjamin,  Cheltenham. 
Borlase,  James  John  Grenfell,  Gloucester  and 

Truro. 
Conolly,  Jas.,  3,  Raven's  Place,  Hammer- 

smith ;  and  Parliament  Street. 
Cole,  Wm.,  Sudcley  Street,  City  Road ;   and 

64,  Shepperton  Cottages. 
Chadwick,  James  Wm.,  Lonf|[  Ashton. 
Chester,  £dward  Matthew,  Liverpool. 
Downes,  Peter  Joseph,  42,  Primrose  Hill,  Sa- 
lisbury Square. 
Evans,  Wm.,  Martin,  Gloucester, 
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Garratt,  James,  Ely  Place,  Holborn;   Sid- 
mouth  ;  and  Peckham  Rye. 

Grover,  John  Logan,  9,  Weston  Street,  Pen- 
tonville. 

Gore,  Arthur,  51,  and  31,  Oxford  Street. 

Hmgeston,  Geo.,  Lyme  Regis. 

Hey  wood,  Wm.  Henry,  Poulton. 

Hall,  James  Tarbutt,  13,  Clarence  Place,  Pen- 
tonville;  and  12,  Spencer  Street. 

Jackson,  Wm.,  Kexborough;  and  Bank  End  ; 
both  near  Barnsley. 

Knight,  Joel,  Haverfordwest. 

Monkton,  John,  7»  Barrett  Street,  Vauxhall ; 
and  Brook  Street. 

Price,  Liscombe,  Red  Lion  Street,  Wapping. 

Ri^pon,  John,  5,  Great  Union  Street;   Ken- 
nmgton  Catiseway ;  and  Walnut  Tree  Walk. 

Rowles,  Geo.  Samuel  Serjent,  Richard  Street ; 
Star  St.,  Islington. 

Simpson,  Wm.  Robert,  S,  Red  Lion  Street, 
Clerkenwell. 

Seaman,  Lewis,  Otley. 

Swinford,  Henry  Knott,  Margate ;  France  -, 
and  Belgium. 

Saunders,  Joseph,  George  Greenham,  near 
Newbury, 

Taylor,  David  Passmore,  9,  J^tringer's  Build- 
ings ;  Bridge  Road.  Southwark ;  and  Her- 
cules Buildings. 

Williams,  Benjamin  Price,  Luton. 

Wynne,  Llewelfyn,  Manchester  Street,  Man- 
chester Square. 

Affidavit  filed  at  the  Matter's  Office  on  the  2nd 

of  November, 

Parsons,  Henry,  North  Petherton. 

Affidavit  filed  nunc  pro  tunc,/Nir#tfaii^  to  a  rule 

of  Court. 

Forrester,  Gilbert  Davis,  Lincoln's  Inn  Fields; 
BrentfoM  Butts;  Greenhithe;  Robert 
Street,  and  Saint  Jame's  Place,  Hampstead, 
Road. 

COHNON  PLEAS. 

Hodgson,  Edward,  6,  Sy mood's  Inu ;  5,  Cecil 
Street,  Strand ;  IS,  Hatfield  Street,  Black- 
friars. 


ATTORNEYS  APPLYING  TO  BE  ADMITTED 

In  Hilary  Term,  1840. 


quben's  bench. 


Anstis,  Bernard,  6,  Beaufort  Buildings ;  and 

Wadebridge. 
Abbott,  Charles  James,  36,  Gower  Street. 
Alcock,  Thomas  Crawhall,  3,  Denmjirk  Row, 

Camberwell ;  and  Sunderland. 
BuUmore,  Henrv  Orlando,   10,  Wilmington 

Square;  and  Falmouth. 
Bircbam,   Merrick  Bircham,    8,  Devonshire 

Street ;  and  Cambridge. 
Bisgood,  Thomas,  21,  College  Place,  Camden 

Town. 
Brauilcy,  Thomas  Charlcsworth,  3,  Camden 

Terrace,  Kentish  Town. 
Brown^  Henry  Isaac,  Bristol. 


Matthew  Anstis,  Liskeard;  assigned  to  Ed- 
mund Hamblv,  Wadebridge. 
Charles  Thelwell  Abbott,  New  Inn. 
Robert  Wilson,  Sunderland. 

Franels  Pendor  and  James  Genu,  Falmouth. 

Francis  John  Gunning,  Cambridge ;  assigned 

to  Frederic  Talbot,  Bedford  Row. 
Charles  Cook,  New  Inn. 

Charles  John  Showbridge,  South  Square. 

Thomas  Dix,  Bristol. 
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Berry,  Edward  ^Lelcealer;  Sidmotttli  SMetl    Samiiel  Blone^  Lektaler. 

anil  Hampitead. 
Bartlett,  Robert  Heqry  Williani,  31,  FrancU    Sainael  Craddock.  Sheptpn  Mallett ;  assj^ncd 

Street ;  New  Miloian  Street  \  Soutbaiupton     ,  to  Edward  Mivhell>  Sbeptoa  MallctC 

Row;  Keoton  Street {  andSbepton  Mallett. 
Bell,  Adam,  Mnnchester.  Jobn  Low,  Manchester. 

Bond,  Jamea  Wilfrid,  Basingatoke ;  and  Ficca-    Cbarles  Cbntfieid,  22j  Corobill. 

dilly. 


Browulow,  Richard,  Bolton. 

Birch,  Andrew  Robert,  Asbton-under-Lyne. 
Brown  William,  Manchester. 


Edmund  Hnwurtb,  Bulton ,-  aasifi^oed  to  Aduin 
Hawortb,  13ol(oo. 

William  Sidter,  Manchester. 

Richard  Alaycbell,  BoUo4i-le- Moors;  a8»ij!^*d 
to  W.  CbriKtopher  Chew,  Manchei»ief ;  a«- 
sifl^ned  to  William  Hu}fh  Myers,  Mauch|i«ier. 

William  Barrett,  Gray's  Inn.  . 

Robert  Cotik.  liatb. 


Barrett,  (leor^e,  9,  South  Square. 

Beaton,  Charles,  45,  Gower  Place ;  and  Batb« 

Bullock,  John  Henry,  Cborlton-upon-Medlock  Alexander  Thompson,  Manchester. 

Bailey,  Elijah  Crosier,  16,  Kinf^  Street,  Covent  Jumes  Winter,  Norwich. 

Garden;  and  Norwich. 

Beckitt,  Henry  Hu/(h,  fiO,   Burton  Street;  William  Beckitt,  Doncasler. 

Frederick  Place ;  and  George  ^treet• 

Beanlands,  Benjamin,  Leeds.  George  Sheppard,  Otlcy. 

Bluck,  Edivard,  Sheffield;  Mancbenter;  Lin«  Rol»ert  Rudj^ers,  Liverpool;  assiuned  to  John 

coln*tf  Inn  Fields.  Morris,  Manchester. 

Clark,  William  Fox,  Beverley.  James  Baker  Baiiiton,  Bfverley. 

Catchpole,  William  Smith,  1^,  Coleman  Street.  Eleaiar  Lawrance,  Ipswich. 

Cbilcott,  Jobn  Gilbert,  43,  Gower  Place  Henry  James  Lei:;h,  Tauntun. 

Cbessbyre,  Charles  John,  Shepherd's  Bush.  John  William  Fleetwo(»d,  Peukriii:;e  ;  assigned 

to  Frederick  John  Manning,  Dyer's  Bdgs. 

Cock,  Peter,  15,  Everett  Street;  and  Truro.  George  Simmons,  the  younger,  Truro. 

Chamberiain,  Aylin;;,  Portsea.  Daniel  Howard,  Portsea. 

Cross,  Setb,   Baruiiley ;  and  Trinity  Terrace,  Edward  Newman,  Uarnaley. 

Borouteb. 

Colley,  William,  57,  Upper  Seymour  Street ;  Meaburn  Staniland,  Boston. 

Boston;  and  Deltfrave  Street. 

Conltou,  Jobn  James,   the  yuuuf^er.  King's  Jobn  James  Coulton,  the  elder.  King's  LyiHi-. 

Lvnn. 

Cooke,  George  William  Francis,  15,  Sussex  George  Philips  Foster  Gregory.  Poultry. 

Place,  Regent's  Park. 


Clavcriug,  Jobn,  44,  Drvonsbire  Street- 
Cooper*  John  Martin,  Bishop  wear  mouth. 


George  Delmar,  46,  Lincoln's  Inn  Fields. 
Thomas  Thompson,    Bishupwearmouih ;   hs-» 
signed  to  George  Smith  Ransom,  Bibbop* 
wearmoutb. 
Cook,  Henry,  Kingston-upon»Hull.  Thomas  Thompson,  Kingston-upon- Hull, 

Crotty,  Edwanl,  Cross  Street,  Hatton  Garden ;    Richa|Hl  Holier  Atkinson,  2)outliampton  Build- 
Edmund's  Place ;  and  Browulow  Street.  ings ;  asigned  to  Christopher  Crouch,  the 

younger,  Southampton  Buildings, 
Coombs,  Thomas,  the  younger,  Dorchester;    Thomas  Coombs,  the  elder,  Dorchester. 

and  Great  Ormond  Street. 
Davies,  Edmund   William,   4^^   Drummoud    Baker  Gabb  and  William  Woodbouse  Secre- 
Street ;  and  Abergavenny.  tan,  Abergavenny* 

\_To  be  continued,']   ^ 
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SUPERIOR  COURTS. 


lord  €i)aiitenar*iBl  Court. 

PR0M1880Rr  NOTK. — LEGAL  INTBREST.— -CON- 
bTRUCTlON  OF  3  &  4  W.  4.  C.  yS,  8.  7. 

A.  advanced  to  B,  1600/.,  minus  the  interest 
thereof  at  the  rate  of  lOi  per  cent,  per  an^ 
fMrm,  on  Ms  promissory  note,  payable  in 
three  months  after  date.  The  note  was 
renewed  four  times  witfnn  eighteen  months, 
and  the  same  rate  of  interest  was  charged 
on  each  renewal:  Held,  6y  the  Lord  Chan- 
Cifllur,  reversing  the  (jkciston  of  the  Court 


of  Review,  that  the  transaction  was  pro^ 
tected  hy  the  1th  section  qf  the  act  3^4 
ty^  4,  c.  9H,  wMch  allows  any  interest  to 
be  taken  on  bills  or  notes  not  having  more 
than  three  months  to  run. 

This  was  an  appeal  by  petition  from  a  de- 
cision of  the  Court  of  Review :  and  the  peti. 
tioner,  Mr.  Reuben  Terrewest,  a  solicitor, 
stated  among  other  things  that  be  had  pre- 
sented a  petition  to  the  .Court  of  Review,, 
claiming  a  lien  on  a  sum  of  *i63/.  therein 
mentioned,  in  respect  of  a  debt  due  to  him 


SvjMTfor  Coirr/s ;  LardChoMcelkr. 


from  the  bankrupt,  Mr.  Jelia  Poynter,  upon 
the  follovnof;  proiDiMory  note:  "London, 
26th  August,  ia35.  166b/.— Three  months 
after  date  I  promise  to  pay  Mr.  R.  Terrewest, 
or  order,  one  thousand  six  hundred  pounds, 
value  received.  John  Poynter,  92,  Guildford, 
Street,  &c."  and  thereby  praying  to  be  paid 
the  said  263/.,  and  to  be  at  liberty  to  go  before 
the  commissioner  and  prove  for  the  balance 
which  might  be  due  to  him  after  such  payment 
of  the  sum  of  1 137/.  If.  H<f.  the  amount  re- 
maining due  on  the  said  promissory  note  at 
the  date  of  the  issuing  of  the  Jht  agtdnst  the 
bankrupt;  that  on  Uie  hearing  of  the  said  pe- 
tition, tne  assignees  impeached  (be  validity  of 
the  said  debt  on  the  ground  of  usury,  upon 
evidence  fiimished  by  the  petitioner,  and  which 
was  to  the  effect  that  Mr.  Poynter  applied  to 
petitioner  to  raise  a  loan  of  150U/.  for  hira, 
on  mortgage  of  certain  estates;  but  there 
being  some  difficulty  as  to  the  title  to  the 
estates,  petitioner  od'ered  to  lend  1600/.,  to  be 
repaid  out  of  the  proceeds  of  estates  which 
Mr.  Poynter  was  about  to  sell.  The  petitioner 
was  to  discount  a  note  for  him  for  three 
months,  at  IQt  percent.,  including  the  cost 
of  an  insurance  on  Mr.  Poynter^s  life;  and 
when  the  note  was  made,  he  stopped  out  of 
the  1600/.  a  sum  of  300/.  which  he  had  before 
advanced,  together  with  interest  on  the  whole 
sum  for  the  three  months,  at  H^  per  cent, 
per  annum;  and  he  then  told  Mr.  Poynter 
that  if  he  wished  to  have  the  note  renewed  at 
the  end  of  three  months,  he  would  renew  it 
at  the  same  rale  of  discount  for  twelve  or 
eighteen  months.  If  the  estates  were  sold 
More  three  months,  petitioner  was. to  be  paid, 
but  if  not,  the  unoerstanding  was  that  he 
would  renew  the  note.  Petitioner  took  the 
note  under  the  new  act  (3  &  4  W.  4,  c.  98),* 
is  July,  1834.  He  contended  at  the  hear- 
ing of  his  said  petition,  that  the  said  note 
was  within  the  protection  of  that  statute.  But 
the  said  CtMirt  dismissed  the  petition  with 
costSi  on  the  ground  of  usury.^  The  petitioner 

*  By  the  7th  section  it  is  enacted,  "  that  no 
bill  of  exchange  or  promissory  note  made 
payable  at  or  within  three  months  after  tbe 
date  thereof,  or  not  having  more  than  three 
months  to  run,  shall  not  by  reason  of  any  in* 
terest  taken  thereon  or  secured  thereby,  or 
any  agreement  to  pay  or  receive  or  allow  in- 
terest in  discounting,  negotiating,  or  transfer- 
ring the  same,  be  void,  uor  shiUl  the  liability 
of  any  party  to  any  bill  of  exchange  or  pro- 
minory  note  be  affected  by  reason  of  any 
statute  or  law  in  force  for  the  prevention  of 
usury,  nor  shall  any  person  or  persons  draw- 
ing, accepting,  endorsing,  or  signing  any  such 
biU  or  note,  or  lending  or  advancing  any 
money,  or  taking  more  than  the  present  rate 
of  legal  interest  in  Great  Britain  and  Ireland 
respeetivdy,  for  the  loan. of  money  on  any  such 
bill  or  note,  be  subject  to  any  penalties  under 
any  statute  or  law  relating  to  usury,  or  any 
other  penalty  or  forfeiture,  any  thing  in  any 
Jaw  or  statute  relatmg  to  usury  to  ilie  contrary 
Dotwithrtanding."  ^  1j  U.m.  590. 
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applied  for  a  special  case,  for  the  purpose  of  ap- 
pealing, and  one  of  the  judges  of  the  said  Court 
grant^  a  case,  setting  forth,  after  a  shon  in- 
trodvcCoiy  statement,  *'  That  the  Court,  having 
iully  heard  and  considered  the  proofs  and  alle- 
gations of  the  parties,  found  that,  in  fsct,  the 
note  in  question  was  given  as  a  security  for  a 
pre-existing  debt,  and  that  no  money  was 
actually  advanced  thereon ;  that  the  debt  men- 
tioned w  the  note  was  money  lent  long  before, 
for  an  indefinite  time,  not  exceeding  eighteen 
months,  in  consideration  of  the  borrower 
agreeing  to  pay  interest,  at  the  rate  of  IO4/. 
per  cent,  per  annum,  and  that  a  series  of  such 
notes  should  l>e  given  and  renewed  every  three 
months,  and  that  the  note  in  question  was  tbe 
last  of  the  series  of  tve  such  notes,  and  that 
such  notes  were  required  by  the  lender  merely 
as  a  shift  and  contrivance  to  evade  the  usury 
laws;  and  the  Court  did  thereupon  adjudge 
and  decree  that  the  contract  for  such  loan  was 
usurious,  and  the  note  was  void,  and  that  tiie 
said  petition  should  be  dismissed  with  costs. 
The  appellant  insiBted  that  the  said  judgment 
and  decree  are  erroneous  in  matter  of  law.'' 
The  petitioner  being  advised  that  this  special 
case  was  founded  on  an  erroneous  principlev 
and  that  he  would  be  thereby  excluded  from 
all  benefit  of  appeal  on  the  construction  of  the 
said  act ;  and  being  further  advised  that  said 
special  case  consisted  of  assumptions  not  war- 
ranted by  the  facts  proved,  and  that  it  was  also 
defective  and  insufficient ;  he  therefore  prayed 
that  his  appeal  may  be  heard  otherwise  than 
by  special  case,  or  together  with  the  special 
case,  or  on  the  original  petition,  or  in  any 
other  mode  that  would  admit  of  an  effectual 
appeal. 

Mr.  fFifrrttm  and  Mr.  Awlerdon  for  the  ap- 
pellant.— ^The  Court  of  Renew  found  that 
there  was  an  agi^ement  to  forbear  demanding 
payment  for  eighteen  months.  There  was  no 
proof  of  such  agreement.  The  Court  below 
drew  an  erroneous  condusion  from  the  ievi- 
dence.  There  was  averilMdunderstanding.that 
the  appellant  would  renew  the  note  at  the  same 
rate  or  discount,  and  for  the  same  period,  if 
the  bankrupt  wished,  but  not  after  eisrhteen 
months,  bemg  in  hopes  the  bankrupt  would 
by  that  time  nave  sold  his  estates.  The  note 
was  clearly  within  the  7th  section  of  the  Act 
3  &  4  W.  4,  c.  98  <:  The  iqppeUant  did  not 
resort  to  any  contrivance  to  evade  the  law,  but 
he  availed  himself  of  the  protection  the  law 
gave  him.  They  relied  on  the  cases  of  HoU  v. 
Miert^^  and  Eig  parte  Knight fi 

Mr.  Swan$ion  and  Mr.  RuaeU  for  the  assig- 
nees of  the  bankrupt. — ^The  special  case  found 
that  there  was  an  agreement  to  renew  the  note 
every  three  mouths  for  eighteen  months,  which 
iv«s  a  contrivance  to  evade  the  laws  against 
usury,  aiid  to  take  \0h  per  cent,  per  anuum  in- 
terest on  the  louu,  instead  of  making  one  note 
fur  the  whole  period.  Thei:e  wus.no  .money 
advanced  on  this  note — the  money  had  been 


c  Now  extended  by  2  &  3  Vict.  c.  37. 
A  5  Meeson  &  W.  168.         «  I  Dea.  466. 
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lent  on  a  former  note.  The  seventh  section 
of  the  act  was  confined  to  existinp^  bills  and 
notes,  and  was  intended  to  protect  a  bond  fide 
transaction.  They  cited  the  case  of  Bamng' 
ton  V.  CoUiiJ 

The  Lord  Chancellor  stopped  Mr.  Wigram 
in  his  reply.  His  Lordship  read  the  material 
parts  of  the  special  case,  and  takings  the  facts 
as  therein  stated,  he  did  not  find  any  contract 
between  the  appellant  and  the  bankrupt  for  a 
loan  indepiendently  of  the  note  ;  nor  was  there 
any  contract  not  to  demand  the  amount  of  the 
note  when  it  became  payable.  There  was  an 
undertakinfT,  that  was  admitted,  that  the  money 
would  not  be  called  for,  if  the  borrower  wished 
the  note  to  be  renewed,  but  no  contract  to 
that  effect  bindini^  on  the  party,  no  contract 
that  could  be  enforced  in  this  Court,  or  that 
could  be  a  defence  to  an  action  brought  on  the 
note  when  it  became  payable.  The  note  was 
nven  and  renewed  on  that  understanding.  In 
holding  this  transaction  to  be  within  the  7th 
section  of  the  Act,  as  he  certainly  did,  he  did 
not  feel  that  he  was  over-ruling  any  of  the 
cases  cited.  His  Lordship  read  the  /th  sec- 
tion of  3  &  4  W.  4,  c.  98,  and  after  pointing 
out  its  several  provisions,  said,  that,  in  every 
view  of  it,  these  notes  were  within  its  protec- 
tion. There  was  nothing  in  the  section  con- 
fining  the  advance  of  the  monev  to  the  time  of 
^ving  the  note,  and  if  the  doctrine  of  the 
Court  of  Review  in  its  judgment  in  this  case 
were  to  be  received,  no  person  could  gain 
time  for  paying  a  debt  due  from  him  by  giving 
a  note  for  it,  payable  with  interest  above  five 
per  cent.  Would  the  original  note,  made  on 
the  advance  of  the  money,  payable  in  three 
months,  with  interest  more  than  the  rate  of 
five  per  cent,  per  annum,  become  illegal,  be- 
cause the  lender,  instead  of  demanding  the 
money  at  the  expiration  of  three  months, 
allows  it  to  remain  at  the  same  rate  of  interest  ? 
There  was  nothing  in  the  subsequent  dealings 
of  these  parties  to  make  the  transaction  illegal, 
as  it  was  not  originally  illegal.  That  was  his 
lordship's  view  of  this  statute,  and  if  this  con- 
struction was  right,  it  was  not  necessary  for 
him  to  say  any  thing  of  the  cases.  Referring 
to  the  case  of  Holi  v.  Miers,  his  lordship  ob- 
served that  there  was  a  contract  in  that  case, 
which  made  it  a  much  stronger  case  than  this, 
in  which  there  was  no  contract.  As  to  that 
part  of  the  special  case  which  stated  that  the 
parties  resorted  to  a  contrivance  to  evade  the 
laws  against  usury,  that  was  true ;  they  did 
resort  to  the  protection  which  the  statute  de- 
clared them  entitled  to  against  the  laws  against 
usury.  Concurring  fully  in  the  decision  in 
Holt  V.  Miert^  he  wouldf  reverse  the  decision 
of  the  Court  of  Review  in  this  cas.e,  and  hold 
that  this  was  a  legal  debt.  The  decision  ap- 
pealed from  was  reversed.    No  costs. 

In  re  Poynter,  ex  parte  Terrewett,  at  West- 
minster,  Nov.  4th,  1839. 


'  5  Bing.  N.  S.  332. 


€Luttn'i  3Beti4. 
[Before  the  Four  Judges.] 

COPYHOLD. — MANDAMUS. 

The  steward  qf  a  manor  belonging  to  the 
Crown  u  by  the  10  Geo,  4,  c,  50,  the  pro- 
per  person  to  grant  admittance  to  such 
manner,  and  if  M  re/Uses  to  grant  it,  this 
Court  will  issue  a  mandamus  to  him  to 
compel  him  to  admit. 

Quasre,  whether  a  writ  q/*  mandamus  will  lie 
to  the  steward  of  any  other  than  a  Crown 
manor  to  admit  a  person  claiming  a  right  to 
be  tenant  of  such  manor. 

The  /tttomey  General  appeared  to  shew 
cause  against  a  rule  which  had  been  obtained 
in  this  case,  calling  upon  the  defendant  to 
shew  cause  why  a  mandamus  should  not  issue 
commanding  him  to  admit  on  the  roll,  as  a 
copyholder,  a  person  who  churned  to  have  a 
right  to  be  a  tenant  of  the  manor.  There  waa 
a  preliminary  objection  on  which  this  rale 
must  be  discharged.  The  manor  of  Rich- 
mond was  a  Royal  manor,  of  which  the  Queen 
was  the  lady.  In  the  first  place,  a  rule  of  this 
sort  could  not  be  directed  to  the  steward,  but, 
according  to  a  decision  made  last  Term,  it 
must  be  directed  to  the  lord  or  lady  of  the 
manor,  whose  interests  were  chiefly  to  be 
affected  by  the  proceeding.  If  that  rule  was* 
as  it  must  be,  adopted  in  this  case,  there  could 
not  be  any  mandamus,  for  none  could  issue 
from  this  Court  to  the  Queen.  The  party 
applying  for  this  mandamus  would  not  be 
without  a  remedy,  for  if  he  had  suffered  any 
thing  from  not  being  admitted  on  the  roll,  be 
might  proceed  by  a  petition  of  right ;  for  it 
was  a  rule  that  wherever  there  would  be,  as 
between  subject  and  subject,  a  remedy  by 
mandamus  or  action,  there  must,  as  between  a 
subject  and  the  Crown,  be  a  petition  of  right. 
On  these  grounds  the  rule  must  be  discharged. 

Sir  H^.  Follett,  in  support  of  the  rule.— AU 
the  facu  of  this  case  were  known  to  the  stew- 
ard, and  had  been  communicated  to  the  Lords 
of  the  Treasury,  who  ought  to  have  decided 
without  compelling  the  party  to  come  to  this 
Court.  The  argument  on  the  other  side 
amounts  to  this,  that  in  all  the  manors  of  the 
Crown,  the  tenants  are  to  be  without  any  re- 
medy for  any  right  of  which  they  may  be  de- 
prived. There  is  no  precedent  to  be  round  to 
compel  the  tenants  of  the  manors  of  the  Crown 
to  have  recourse  to  a  petition  of  right,  either 
for  the  inspection  of  deeds,  or  for  admission 
on  the  rolls.  But  if  there  is  any  doubt  as  to 
ordinary  manors,  there  is  none  as  to  the  manors 
of  the  Crown.  It  is  clear  not  only  that  the 
steward  is  bound  to  admit,  and  can  be  com- 
pelled to  do  so,  but  that  he  is  the  only  person 
bound  to  perform  the  duty,  and  that  the  Crown 
has  no  power  to  grant  or  refuse  admittance. 
The  lord  may  have  an  action  for  the  fine  paya- 
ble on  admittance,  but  he  cannot  refuse  the 
admittance  itself  if  rightfully  demanded.  Any 
person  in  the  exercise  of  the  office  of  steward 
may  admit  the  person  claiming  to  be  tenant, 
and  with  respect  to  this  manor  the  right  is 
completely  and  distinctly  vested  in  the  steward 
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by  the  express  terms  of  an  act  of  parliament. 
Tliat  sUtate  13  the  10  G.  4,  c.  50,  by  the  8th 
sectioQ  of  which  all  the  rights  of  the  Crown, 
in  its  manors  &c.  are  vested  in  the  Commis- 
sioners of  the  Land  Revenues,  who  are  thereby 
invested  with  the  management  of  these  reve- 
nues. The  leases  therefore  must  be  made 
under  the  authority  of  the  commissioners. 
The  14th  sec.  provides  that  the  steward  shall 
be  appointed  by  the  commissioners  with  power 
to  hold  courts  and  perform  all  thin^  belon^- 
inif  or  incident  to  his  office.  The  steward 
of  this  manor  is  now  appointed  under  the 
statute.  The  party  therefore  daimine  admit- 
tance must  apply  to  the  steward,  and  cannot 
properly  apply  to  any  other  person.  The 
interference  of  the  Crown  in  any  way,  would 
therefore  be  utterly  nu^tory.  There  is  no 
direct  authority  on  the  point,  but  the  case  of 
Rowe  V.  Breniony*^  shews  that  under  ordinary 
drcumstances,  the  steward  is  the  proper  per- 
son to  be  applied  to,  for  Lord  Tenterden  there 
said,  ''  The  party  is  not  without  his  remedy ; 
for  he  may  apply  for  a  mandamus  ai^fainst  the 
steward."  In  the  same  manner,  Holroyd  v. 
Brearefi  also  shews  that  the  steward  is  recog- 
nised as  a  judicial  officer,  and  that  trespass 
will  not  lie  against  him  for  an  act  done  by  his 
bailiff  under  his  order.  To  compel  him  to  do 
anything  therefore,  application  most  be  made 
to  this  Court  for  a  mandamus.  There  is  no 
reason  whatever  to  make  the  Queen  a  party 
to  this  proceeding.  In  Watkins  on  Copyholds.^ 
it  Is  said  that  the  lord  cannot  have  an  interest 
in  the  matter  of  the  admittance,  for  that  his 
fines  must  be  paid  by  any  tenant  whatever,  and 
that  the  steward  is  the  only  person  by  whom 
the  admittances  are  managed.  In  (lomyn's 
Digest,<i  it  is  said  that  a  mandamus  lies  to  an 
inferior  officer,  and  the  steward  of  a  manor  is 
mentioned.  The  King  v.  Fletcher  Rigge,  JEsq.,^ 
The  King  v.  Rennett,^  and  ne  King  v.  Med- 
hurst^u  were  all  decided  independenuy  of  this 
objection,  which  has  now  been  raised  for  the 
first  time.  In  Rogers  v.  Jones,^  a  mandamus 
was  issned,  directed  to  the  steward.  [Lord 
Denman,  C.  J.— It  seems  to  have  been  a  com- 
mon practice  to  issue  these  writs  to  the  stew- 
ard, but  it  is  not  shewn  that  the  practice  has 
been  held  good  ag^ainst  the  objection.]  In 
Lord  Cokes'  Treatise,^  the  steward  is  treated 
as  an  independent  officer  whose  acts  are  valid 
of  themselves,  and  it  is  said  that  he  doth  act 
indifferently  between  the  lord  and  the  tenant. 
On  the  principles  of  the  common  law,  there- 
fore, the  steward  is  the  proper  person  to  whom 
to  direct  a  mandamus  for  admittance  as  tenant. 
But  if  anj  possible  doubt  could  exist  upon  that 
point,  it  18  clear  that  by  the  terms  of  this  sta- 
tnte,  he  is  the  proper  person  in  a  case  where 
any  manor  of  the  Crown  is  concerned. 

Cwr.  adv,  mtlt. 


p.  12. 


«  3  Mann.  &  Ryl.  296 
i»  2  Bam.  &  Aid.  473. 
A  Tit.  Mandamus  A. 
•  2  Bam.  &  Aid.  650.        '  12  T.  Rep.  197. 
t  1  Wils.  283.  n  5  Dowl.  &  Ryl.  484. 

^  Supplement  to  the  Complete  Copyholder, 
s.  3. 


Lord  Denman  delivered  judgment.— In  this 
case  cause  had  been  shewn  on  Saturday  against 
a  rule  for  issuing  a  mandamus  to  the  defen- 
dant, commanding  him  to  admit  a  person  as 
tenant  on  the  court  rolls  of  this  manor.  One 
objection  raised  to  the  application  was,  that 
the  rule  ought  not  to  have  been  served  upon 
the  defendant,  but  upon  the  lady  of  the  manor; 
and  then  it  was  further  objected,  that  as  the 
Queen  was  the  lady  of  the  manor  here,  no 
writ  of  mandamus  could  issue.  The  case  de- 
pended altogether  on  the  first  objection. 
There  are,  no  doulit,  many  cases  in  which  the 
mandamus  has  been  directed  to  the  steward 
only,  but  it  does  not  appear  that  in  any  of 
those  cases  the  objection  was  taken.  But  as 
to  the  manors  of  the  Crown,  it  appears  that 
by  the  10  Geo.  4,  c.  50,  the  steward  is  the 
statutable  officer  to  act  for  the  Crown  in  these 
matters ;  and  as  a  mandamus  may  issue  to  him 
if  he  is  the  proper  person  to  be  called  upon, 
the  Court  is  of  iipinion  that  in  this  instance  he 
is  so,  and  that  the  writ  ought  to  go. 

Rule  absolute. — The  Queen  v.  The  Steward 
of  the  Manor  of  Richmond,  M.  T.  1839.    Q.  B. 


€iunn*i  Iknc^  prscttce  Court 

RB-ADMI8SI0N  OF  ATTORNET. — NOTICK. — 

TERM. 

The  affidavit  for  re-admission  should  be  lodged 
the  day  before  the  commencement  of  term  ai 
latest,  though,  under  special  circumstances, 
it  may  be  lodged  qfter  the  commencement  of 
the  term. 

Ogle  applied  on  the  2d  day  of  term  for  leave 
to  lodge  an  affidavit  on  the  part  of  the  appli- 
cant at  the  Master's  office  now,  instead  of 
before  the  first  day  of  the  term.  The  appli- 
cant was  an  attorney  desirous  of  being  re-ad- 
mitted. He  had  given  his  notice  of  his  inten- 
tion to  apply  for  re-admission,  but  from  the 
wrong  information  of  the  clerk  at  the  Master's 
office,  he  had  been  induced  to  believe  that  the 
copy  of  his  affidavit  might  be  letlt  at  that  office 
any  time  on  the  1st  day  of  term.  Accordingly 
on  that  day,  in  the  afternoon  he  went  to  leave 
his  affidavit,  and  he  then  ascertained  that  it 
ought  to  have  been  left  on  the  dav  before  the 
term  at  the  latest.  Under  these  circnmstances 
the  application  was  made. 

Littledale,  J.,  allowed  the  affidavit  to  be 
lodged  nunc  pro  tunc. 

Application  granted.  Ea  parte  Granger, 
M.  T.  1839.    Q.  B.  P.  C. 


EXAMINATION   OF  ATTORNEY.— ADMI88I0N  OF 
ATTORNEY. — ^NOTICE. 

Ufdoi  there  it  strong  reason  to  believe  thai  a 
person  will  not  be  able  to  come  vp  to  be  esamined 
and  admitted  purtuant  to  notices  given,  this  Court 
wilt  not  allow  the  effect  of  the  notices  to  be  e4r- 
tended  to  another  term. 

Humfrey  applied  for  leave  to  extend  the 
notices  of  a  gentleman,  who  was  an  articled 
clerk^  from  the  present  to  the  next  term. 
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For  Judgrment.^Whiie.  w.  Hillavu. 

PeremptorieM. — Bowser  v.  Grebby. 

Publication  paned. 

Attorney  General  v.  Liptrap  1 

Same  v.  SiropsoD  \  Stand  over. 

Same  v.  Ishenvood       ] 

Barrow  v.  Henderson  I 

£verdell  v.  Doivn        \  Abated 

Cutts  V.  Massy  J 

Greenmch  Hospital  v.  Abott — stands  over 
f^eneraHv. 

Bridge  v.  I'ecd — stands  over. 

Farquharson  v.  Theobald— do.  generally. 

Gibson  v.  Butler— abated. 

Totterdell  V.  White     1     ... 
Same  v.  Davis         /  *^*^^- 

Chigstone  v.  Simpson — stands  over  generally. 

Doyley  v.  Prcw — stands  over  for  further  sup- 
plemental bill. 

Aliiop  v.  Blair-^iitto. 

Lora  Foley  v.  Burnand — abated. 

Halford  V.  Halford,  re-hearing — ^not  to  be  in 
the  paper  for  re-hearing  till  order. 

Payn  v.  Davis — ^stands  over,  with  liberty  to 
amend. 

Compton  v.  Payn— ditto. 

Jones  V.  Taber,  at  defendant's  request — to  be 
heard  before  Baron  Alderson^  with  excep- 
tions. 

Wood  V.  Wood — stands  over  to  amend. 

Knight  V.  Marquis  of  Wuterford — sittings  after 
term. 

Haworth  v.  Bostoek— original  cause. 

Same  v.  Hume — supplemental  suit. 

Dunn  V.  Dunn. 

Publication  not  pasted. 

Blancbard  v.  Pedder.      Peachey  v.  Roe. 

Taylor  v.  Howard.  Barnard  v.  Porch. 

Templerv.  Miller.  Same  v.  Cock. 

Jenaway  v  Middleton.     Curlew  v.  Linley. 

Turner  v.  Lloyd.  Foley  v.  Carlon. 

Daniel  v.  Bishop.  Nuit  v.  Grizle. 

Ferrand  v.  Stott.  Williams  v.  Davis. 

Whittaker  v.  WhitU-    Thomas  v.  Saunders. 
ker.  Fysh  v.  Cockle. 

Bellamy  v.  Vincent.        Bainbrigge  v.  Blair. 

Turnbull  v.  Walton.       Walsh  v.  BaU. 

Hatch  V.  Ball,  abated.    Jones  v.  Morgan. 

Parker  v.  Alcock,  do.     Jobson  v.  Devring. 

Rowlandson  v.  Beek.     Small  v.  Attwood. 

SjMncer  v.  Spencer.        Lewis  v.  Adams. 

Macdonald  v.  Dance.      Bishop  v.  Peddle. 

Att.-Gen.  v.  L<1.  New-    Hall  v.  Gregory, 
borough.  Watson  v.  Churchill. 

Dawson  v.  Keith.  Andrews  v.  Cross. 

Benson  v.  Smith.  Levy  v.  Berrv. 

Minerbi  v.  Brown.  Luey  v.  Boulter. 

Roe  v.  Peachey.  Bell  v.  Fenton. 

Wetherill  V.  Bellwood  1  original   and  revived 
Drisser  v.  Same  J  cause. 

Wetherill  v.  Weighill    (original  and  revived 
Dnsser  v.  Same  >     * 

Same  v.  Wigglesworth  >  ^^"•®- 

Bifield  v.  Whitehead. 
Chambers  v.  Birch  man. 
Campbell  v.  Dickins— original  suit. 
Same  v.  Appleford — supplemental  suit  on  bill 
and  answer. 


Caldccott  V.  Williams. 

Chambers  v.  Bircham— supplemental  suit. 

Corry  v.  Wilkins--original&  supplemental  suit. 

Harrison  v.  Preston. 

Stott  V.  Stott. 

Cuddon  V.  Cartwright. 

Cox  V.  Hil).  

C0urt  of  Eebtrln. 

The  General  List  of  Petitions  in  Bankraptcy 
at  Westminster,  in  Michaelmas  Term  1839. 

Saturday,  2nd  Nov. — Motions  only, 
Adioumed  Petitions. 
Wilson  V.  Carr. 
Appuch  V.  Ashley. 
Stocken  v.  Stocken. 
Caldecot  v.  Heath. 
Ulidge  v.  Partridge. 

New  Petitions  answered  for  Petition  Day^ 
Nov.  2,  1839. 


King  V.  Manning. 
Browne  v.  Cavenagh. 
Stours  V.  Burghart. 
Batchellor  v.  Geach. 
Young  V.  Gowen. 
Tarleton  v.  Tarleton. 
Rogers  v.  Batten. 
Miller  v.  Miller. 
Glossop  V.  Turner. 
Peerman  v.  Peerman. 
Close  Y.  Brid^ood. 
Lodge  ▼.  Atkmson. 
Price  V.  Price. 
Bradbury  v.  Walden. 
Smith  V.  Parker. 
Snape  v.  Ransford. 


Head  lam  v.  Bojie. 

Brocklehurst  v.  Broc- 
klehurst. 

Prescott  V.  Phillips. 

Broome  v.  Marston. 

Montague  v.  Baloom. 

Clare  v.  Glover. 

Ravenscroft  v.  Bees- 
ley. 

Hay  ward  v.  Hay  ward. 

Shaw  V.  Kirkby. 

Solomon  v.  Solomon. 

Nesbitt  V.  MoiUd. 

Catchpolev.  Rickaby. 

Machell  v.  Machell. 


CENTRAL  CRIMINAL  COURT. 

The  following  days  have  been  appointed 
for  holding  the  Sessions  for  the  Juris^ction  of 
the  Central  Criminal  Court  for  One  Year. 

1839. 

Monday        .    25th  November. 

Monday  16th  December. 

1840. 

6th  January. 
3d  February. 
2d  March. 
6th  April.  • 

.     11th  May. 
15th  June. 
6th  July. 
1 7th  August. 
14  th  September. 
.    19th  October. 


Monday 
Monday 
Monday 
Monday 
Monday 
Monday 
Monday 
Monday 
Monday 
Monday 
John  Clark,  Clerk  of  the  said  Court. 


THE  EDITOR'S  LETTER  BOX. 


The  Quarterly  Digest  of  all  Cases  reported 
since  the  1st  August  is  now  published.  This 
completes  the  volume  for  the  year. 

'*  A  Constant  Reader"  is  informed  that  each 
course  of  lectures  at  the  Law  Institution  is 
distinct  in  itself, — ^taking  complete  parts  of 
the  subiects  to  which  the  Lectures  relate. 

The  letter  of  J.  B.  W.  has  been  received. 


iRht  Utqal  ^hwvi^ev^ 


SATURDAY,  NOVEMBER  16,  1839. 


mi^fc. 


**  Quodmagis  ad  NOi 
Peitinet,  et  oescire  malam  est,  agitAmu». 


HORAT. 


THE  RECENT  JUDICIAL  CHANGES. 

MBMOIE  OF  MR.  JUSTICE  VA.UGHAN. 

The  changes  on  the  Bench  which  we  stated 
in  our  last  number  as  then  in  progress  have 
been  now  completed ;  but  before  we  advert 
to  them»  we  wish  to  discharge  a  duty  to 
the  memory  of  the  learned  Judge  whose 
death  has  caused  the  vacancy  which,  has 
just  been  filled  up.     Mr.  Justice  Vaughan 
was  no  ordinary  man;   he  filled  a  con- 
spicuous place  in  the  profession  for  many 
years,  and  he  has  died  universally  regretted. 
The  memorials  of  his  life,  which  have  come 
to  our  hands,   are  but  scanty.     He  was 
bom  in  the  year  1 768,  and,  reckoning  from 
his  caU  to  the  Bar,  was  the  senior  Judge 
on  the  Bench.     He  hardly  belongs  to  the 
oldest  generation  of  lawyers,  some  of  whom 
we  have  recently  commemorated.      Lord 
Eldon  and  Lord  Stowell's  set  must  have 
ranked  him  only  as  a  junior ;  and  he  leaves 
many  eminent  seniors  still  surviving,  as 
Sir  Samuel  Shepherd,  Sir  Wm.  Alexander, 
Sir  William  Garrow,  Lord  Wynford,  Mr. 
Const,  and  others.     He  was  educated,  we 
believe,   at  Westminster   School,   but  did 
not  go  to  either  university,  proceeding  at 
once  to  the  study  of  his  profession.     He 
was  duly  entered  at  Lincoln's   Inn,   and 
was  called  in  Trinity  Term  1791,  in  the 
same  year  in  which  Lord  Abinger  came  to 
the  Bar.     He  chose  the  Common  Law  Bar 
and  the  Midland  Circuit,  where  he  soon 
made  way,  supported  as  he  was,  not  only 
by  his  talents,  but  by  a  good  connection  to 
give  him  ample  opportunities  of  displaying 
them.    He  speedily  became  a  leader  at  ses- 
sions, and  his  easy  popular  manners  made 
him  a  very  general  favourite.     Early  in 
1799  he  was  made  a  Serjeant,  and  thus 
HMe  into  the  lead  on  his  own  Circuit,  and 
to  some  business  in  the  Common  Pleas  in  j 
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town.      There  he  had  as  his  competitors 
no  common  men, —  Sir  Samuel  Shepherd, 
Mr.  Seijeant  Lens,  the  present  Lords  Lynd- 
hurst  and  Wynford,  Mr.  Serjeant  Pell,  and 
others, — nevertheless,  in  due  time,  he  came 
into  full  practice  in  both  these  eminent  pro- 
fessional stations.     We  well  remember  the 
time  when  he  might  be  considered  the  most 
in  repute  of  the  three  rows  of  coifs  which 
were  then  to  be  found  daily  in  the  Common 
Pleas.     A  Tory  in  politics  (although  with- 
out any  party  bitterness),  and  with  good 
friends  at  Court,  it  is  not  to  be  wondered  at 
that  he  came  in  for  his  share  of  professional 
honours.     In  1816  these  fell  thick  on  him. 
In  Hilary  Vacation  he  was  made  Solicitor 
General  to  Queen  Charlotte ;  in  Easter  Term 
KingU  Serjeant ;  in  Trinity  Vacation  At- 
torney General  to  Queen  Charlotte ;  and  he 
was  certainly  spoken  of  as  likely  to  become 
a  law  officer  of  the  King ;  but  here  he  was 
crossed  in  his  path  by  another  Serjeant  of 
heavier  metal, — we  mean  the  present  Lord 
Lyndhurst.  He  obtained  therefore  no  higher 
professional  distinction  at  the  Bar,  but  kept 
his  ground  as  a  successful  leader  in  the 
Common  Pleas.     We  happen  to  know  that 
in  one  year,  about  this  time,  he  made  no 
less  a  sum  than  nine  thousand  guineas.     It 
is,  however,  as  all  professional  men  know, 
allowed   to   very   few   indeed  to    keep   a 
decided  lead  in  any  Court  for  a  long  series 
of  years ;  and  it  is  very  certain  that  Ser- 
jeant Wilde  would  make  most  men  look 
well  to  their  laurels ;  and  this  eminent  ad- 
vocate now  began  to  rise  to  that  place*  in 
the  profession   which   he   has    ever   since 
maintained.     At   any   rate,   promotion   to 
the  Bench,  which  but  few  ever  decline,  did 
not  come  undesired,  and  in  Flilary  Vaca- 
tion. 1827,  he  was  aj)pointcJ   a   i/fuoii  ul 
the  Exchequer,  on  the  resignation  of  lidion 
Graham.     In  Easter  Term,  1834,  iie  was 
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transferred  into  the  Court  of  Ck)mmon 
Pleas,  changing  places  with  Mr.  Justice 
(now  Mr.  Baron)  Alderson,  and  at  the 
same  time  he  was  made  a  Privy  Councillor. 
He  sat,  therefore,  more  than  twelve  years 
on  the  Bench,  and  although  it  cannot  be 
said  that  he  shewed  any  extraordinary  learn- 
ing while  there,  yet  he  always  dischaiged 
his  duty  with  industry,  patience,  and  ability. 
His  manner  at  the  Bar,  which  was  some- 
what boisterous,  was  much  softened  on  the 
Bench,  and  he  ever  shewed  himself  a  kind 
and  <««m1ia<1  gentleman — indeed,  no  man 
was  more  generally  liked  and  valued  in 
private  life.  He  died  suddenly,  of  a  com- 
plaint of  the  heart,  in  September  last,  at 
lus  country  seat  near  Watford,  aged  71. 
He  WES  twice  married ;  first,  to  the  Honor- 
able Augusta  St.  John,  second  daughter  of 
the  twelfth  Baron  St.  John,  by  whom  he 
left  issue ;  and  secondly,  to  the  Dowager 
Lady  St.  John,  the  widow  of  the  thirteenth 
Baron  St.  John,  who  survives  him.  He 
was  brother  to  Sir  Henry  Halford,  who 
took  that  name,  we  believe,  at  the  request 
of  a  patient  who  left  him  an  estate  on  that 
condition.  It  is  rather  curious  that  his 
great  rival  at  the  bar,  the  late  Sir  Albert 
Pell,  married  the  Honorable  Margaret  St. 
John,  a  younger  daughter  of  the  twelfth 
Baron  St.  John> 

Having  now  to  the  best  of  our  ability, 
given  an  impartial  account  of  this  able  and 
excellent  Judge,  we  wiU  next  proceed  to 
shew  how  his  place  has  been  supplied ;  and 
as  to  this  it  will  be  found,  that  the  judicial 
arrangement  which  we  stated  last  week, 
has  been  carried  into  effect.  The  vacant 
seat  in  the  Common  Pleas  has  been  filled 
up  by  Mr.  Baron,  now  Mr.  Justice  Maule, 
and  Sir  Robert  Mousey  Rolfe  has  been 
promoted  from  the  Solicitor  Generalship  to 
the  seat  in  the  Exchequer  so  vacated.  We 
think  Mr.  Justice  Maule  will  prove  an  ac- 
quisition in  the  Court  of  Common  Pleas, 
which  has  not  been  of  late  a  very  strong 
Court,  which  the  Exchequer  certainly  is. 
Mr.  Baron  Rolfe  will,  we  presume,  be  the 
Equity  Baron,  although  this  business  was 
liked  both  by  the  Chief  Baron  and  Mr. 
Baron  Alderson,  the  latter  of  whom  espe- 
cially will  not  surrender  it  without  regret, 
having  recently  given  it  great  attention; 
and  having,  it  is  otaly  justice  to  say,  given 
much  satisfieiction  to.  the  suitors  of  the 
Equity  Exchequer.  Still  the  new  Judge 
will  be  found,  if  we  mistake  not,  an  acute 
and  pains-taking  man;  and  we  wish  him 
all  success.  His  appointment  is  of  some 
interest,  so  far  as  the  proposed  reform  in 

~  ik  See  Memoir  of  Sir  A.  Pell,  4  L.  O.  408. 


the  Court  of  Chancery  is  concerned.  In 
the  debate  in  the  House  of  Lords  in  the 
last  Session  of  Parliament,  it  will  be  re- 
membered that  both  the  Lord  Chancellor 
and  Lord  Langdale  seemed  to  incline  to 
the  opinion  ^t  the  Equity  Exchequer 
should  be  abolished,  and  that  two  new 
Judges  should  be  appointed  in  the  Court 
of  Chancery ;  while  Lord  Lyndhurst  in  the 
House  of  Lords,  and  Mr.  FVeshfield  in  the 
House  of  Commons,  thought  that  the  Court 
should  be  improved  but  continued.^  It 
may  be  said  that  Sir  R.  Rolfe's  appointment 
will  prejudice  the  firee  discusssion  of  the 
question,  and  perhaps  it  may;  still,  if  it 
were  thought  more  beneficial  to  abolish  the. 
Equity  Exchequer,  he  might  be  appointed  to 
one  of  the  new  Courts,  the  Judge  of  which 
will  probably  be  not  inferior  to  a  ptdtne  baron 
of  the  Exchequer.  We  confess  we  watch 
every  point  connected  with  the  coming 
reform  in  Chancery  with  much  expectation, 
as  we  think  it  behoves  the  present  heads  of 
the  law  to  bring  forward,  without  loss  of 
time,  a  well  considered  plan  for  the  remedy 
of  the  grievous  state  of  the  suitors  in  that 
Court,  to  which  we  shall  lose  no  opportu- 
nity of  calling  public  attention.  The  Soli- 
citor General  cannot  be  formally  appointed, 
we  conceive,  except  by  a  Cabinet,  which 
meets  on  the  18th  instant. 

CHANGES  IN  THE  LAW 

IN  THE  LAST  SESSION  OF  PARLIAMENT. 

No.  XIII. 


THE  ACT  FOR  THE  TRIAL  OF  ELECTION 

PETITIONS. 

2&8VlCT.,C.  38. 

Wb  have  recently  laid  before  our  readers 
the  proposed  alterations  in  private  com- 
mittees of  the  House  of  Commons.  We 
haeve  now  to  call  their  attention  to  the  act 
of  the  last  session  for  regulating  the  trial  of 
Election  Petitions.  We  gave  a  full  account 
of  the  mode  of  trying  them  under  the  9  G.  4, 
c.  22,  at  the  commencement  of  our  fifteenth 
volume.  That  act  is  suspended  by  the  pre- 
sent act  until  the  end  of  the  second  session 
of  the  first  parliament  which  may  be  called 
after  the  dissolution  of  this  present  parlia- 
ment (s.  1)  ;  and  the  mode  of  trying  the 
election  petitions  now  pending,  (s.  3),  and 
all  future  election  petitions  is  prescribed  by 
the  present  act. 

Every  election  petition  is  to  be  subscribed 
by  some  person  claiming^  therein  to  have  had  a 
right  to  vote  at  the  election  to  which  the  same 
shall  relate,  or  to  have  had  a  ri)(ht  to  be  returned 

•  Sec  a  report  of  this  debate,  18  L.  O. 
161—169. 
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thereat,  or  allegini^  himself  to  have  been  a 
candidate  at  the  electioa ;  and  it  is  to  lie  pre- 
sented within  sttch  time  as  shall  be  from  time  to 
time  limited  by  the  House  (s.  2.)  Recogni- 
xaoces  are  to  be  entered  into  by  the  petitioners 
for  the  pavment  of  costs  (s.  3),  and  sureties 
are  to  mate  affidavit  of  sufficiency  (s.  4) ;  but 
instead  of  being  made  before  a  Master  in  Chan- 
cery as  heretofore,  the  Speaker  is  to  appoint 
an  examiner  of  recognizances  for  that  purpose 
U.  5)  ;  and  in  case  of  his  temporary  disability 
another  person  is  to  be  appointed  (s.  6.)  Before 
this  officer  or  a  justice  ot  the  peace  all  recog- 
niiances  are  to  be  taken  (s.  70 .  Instead  of 
entering  into  securities  to  the  full  amount,  an 
option  is  given  of  paying  money  into  the  bank 
(ss.  8^—11.)  The  sufficiency  of  the  sureties 
mav  be  objected  to  (ss«  12 — 14),  and  the  ex- 
ammers  of  recognizances  may  decide  on  the 
objecdons. 

All  petitions  may  be  withdrawn  after  pre- 
sentation by  the  petitioner,  upon  notice  in 
writinir,  and  in  such  case  the  petitioner  shall 
be  liable  to  the  payment  of  such  costs  and 
expenses  as  may  have  been  incurred  by  the 
sitting  member  (s.  18.)  This  section  provides 
for  the  circumstances  which  arose  in  the  case 
of  /a  re  Scott,  4  M.  &  Wels.  257. 

If  the  seat  becomes  vacant,  or  the  sitting 
member  declines  to  defend  his  return,  notice  is 
to  be  published,  and  the  consideration  of  the 
petition  is  to  he  discharged  (s.  19.)  By  the 
present  act,  as  under  the  former,  voters  may 
become  parties  to  oppose  the  petition  (s.  20), 
and  members  having  given  notice  of  their  in- 
tention not  to  defend  shall  not  be  admitted  as 
parties  (s.  21.) 

We  now  come  to  the  new  mode  of  appoint- 
ing Election  Committees. 

At  the  beginning  of  every  session  the 
Speaker  shall,  by  warrant,  appoint  six  mem- 
bers who  shall  be  willing  to  serve,  and  against 
whose  return  no  petition  shall  be  then  de- 
pending, and  none  of  ^vbom  shall  be  a  petitioner 
complaining  of  any  election  or  return,  to  be 
members  of  a  committee  which  shall  be  called 
the  General  Committee  of  Elections;  and 
every  soch  warrant  shall  be  laid  on  the  table  of 
the  House,  and  if  not  disapproved  by  the  House 
in  the  course  of  the  three  next  days  on  which 
the  House  shall  meet  for  the  despatch  of  busi- 
ness, shall  take  effect  as  an  appointment  of 
such  general  committee    (s.  22). 

If  we  House  disapprove  the  first  appoint- 
ment, a  new  appointment  to  be  made    (s.  23). 

The  'disapproval  may  be  general  or  special 

(«.  24).' 

Members  not  disapproved  by  the  House 
may  be  airain  named  in  the  warrants  (s.  25). 

Every  member  appointed  shall  continue  to 
be  a  member  of  the  committee  until  the  end 
of  that  session  of  parliament,  or  until  he  shall 
cease  to  be  a  member  of  the  House  of  Com- 
mons, or  until  he  shall  resig'n  his  appointment, 
or  until  the  general  committee  shall  report 
that  he  is  disabled,  by  continued  illness,  from 
attendinc^  tiie  committee,  or  until  the  com- 
mittee snail  be  dissolved  as  hereinafter  pro- 
vided (s.  26). 


I     Cases  of  vacancy  to  be  made  known  to  the 
House,  and  proceedings  suspended,    (s.  27.) 

^  And  provision  is  made  for  supplying  vacan- 
cies and  appointing  a  new  general  committee 
(ss.  28  and  29.) 

All  election  petitions  shall  be  referred  by 
the  House  to  the  general  committee,  for  the 
purpose  of  choosing  select  comaiittees;  and 
the  general  committee  shall  make  out  a  list  of 
all  election  petitions  in  which  the  examiner  of 
recognizances  shall  have  reported  to  the 
Speaker  that  the  sureties  are  unobjectionable, 
and  in  which^  the  proceedings  are  not  sus- 
pended, in  which  list  the  petitions  shall  be 
arranged  in  the  order  in  which  they  shall  have 
been  so  reported  upon  (s.  30.) 

The  Speaker  is  to  fix  the  time  and  place  of 
first  meeting  of  committee.  General  commit- 
tee to  be  sworn  (s.  31.)  Four  members  neces- 
sary to  enable  the  committee  to  act  (s.  32.) 
The  committee  to  regulate  their  own  pro- 
ceedings (fs.  33.)  Clerk  to  keep  minutes  of 
proceedings  to  be  laid  before  the  House 
(s.  34.)  During  any  suspension  the  Speaker 
may  adjourn  any  business  before  the  general 
committee  (s.  35.) 

At  the  beginning  of  every  session  of  parlia- 
ment the  clerk  of  the  House  of  Commons  shall 
form  the  names  of  all  the  members  into  an 
alphabetical  list,  which  shall  be  called  over  by 
the  Speaker  upon  the  next  meeting  of  the 
House  after  the  last  day  allowed  for  questioning 
returns  of  members  to  serve  in  parliament 
(s.  36.)  Every  member  who  shall  be  more 
than  iiixty  years  old  shall  be  wholly  excused 
from  serving  on  election  committees,  if  he  shall 
desire  it,  but  nut  otherwise  (s.  37-)  Every 
member  who  shall  have  leave  of  a>>sence  from 
the  House  shall  be  excused ;  and  if  any  mem- 
ber in  his  place  shall  otier  any  other  excuse, 
either  at  the  callini;  over  the  said  list  or  at  any 
othe^  time,  the  substance  of  the  allegations 
shall  be  taken  down  by  the  clerk,  in  order  that 
the  same  may  be  afterwaads  entered  on  the 
journals,  and  the  opinion  of  the  house  shall 
then  be  taken  thereon;  and  every  member 
who  shall  have  served  on  one  select  committee 
for  trying  an  election  petition,  and  who,  within 
seven  days  after  such  comiuittee  shall  have 
made  its  final  report  to  the  House,  shall 
notify  to  the  clerk  of  the  general  committee 
his  claim  to  be  excused  from  so  serving  asrain, 
shall  be  excused  during  the  remainder  of  the 
session,  unless  the  House  shall  at  any  time 
resolve,  upon  the  report  of  the  general  com- 
mittee, that  the  number  of  members  who  have 
not  so  served  is  insufficient  ,*  but  no  member 
shall  be  deemed  to  have  served  on  an  election 
committee  who,  on  account  of  inability  or 
accident,  shall  have  been  excused  from  attend- 
ing  the  same  throughout  (s.  38.)  Every  mem- 
ber whose  return  shall  not  have  been  hrought 
in  for  a  time  exceeding  that  allowed  for 
questioning  the  returns  of  members,  or  who 
shall  be  a  petitioner  complaining  of  an  undue 
election  or  return,  or  against  whose  return  a 
petition  shall  be  then  depending,  shall  be  dis- 
qualified to  serve  on  election  committees  during 
the  continuance  of  such  ground'of  disqualifica- 
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tion ;  and  e^ery  member  of  any  select  com- 
mittee appointed  to  try  an  election  petition 
shall  be  disqualified  to  serve  agun  on  an 
election  committee  during;  seven  days  after  the 
final  report  of  the  committee  on  which  he  so 
served  (s.  39.) 

A  corrected  list,  distinguishing  the  excused 
or  disqualified  members,  to  be  printed  and  dis- 
tributed with  the  votes  (s.  40.) 

The  list  may  be  further  corrected  during 
one  week  (s.  4 1 .) 

The  list  shsdl  then  be  referred  to  the  General 
Committee  of  Elections,  and  the  general  com- 
mittee shall  thereupon  select,  in  their  discretion, 
six,  eight,  ten,  or  twelvt  members,  whom  they 
shall  think  duly  qualified,  to  serve  as  chairmen 
of  election  committees ;  and  as  soon  as  all  the 
members  selected  shall  have  signified  to  the 
general  committee  their  willingness  so  to  serve, 
they  shall  be  formed  into  a  separate  panel  to 
be  called  "  The  Chairmen's  Panel,"  which  shall 
be  reported  to  the  House  (s.  42.)  After  the 
Chairmen's  Panel  shall  have  been  so  as  afore- 
said selected  the  general  committee  shall  divide 
the  members  then  remaining  on  such  list  into 
five  panels,  in  such  manner  as  to  them  shall 
seem  most  convenient,  but  so  nevertheless  that 
each  panel  may  contain  as  nearly  as  may  be 
the  same  number  of  members,  and  shall  report 
to  the  House  the  division'so  made  by  them  ; 
and  the  clerk  shall  decide  by  lot  at  the  table 
the  order  of  the  panels  as  settled  by  the  general 
committee,  and  shall  distinguish  each  of  them 
by  a  number  denoting  the  order  in  which  they 
shall  have  been  drawn,  and  the  panels  shall 
then  be  returned  to  the  General  Committee  of 
Elections,  and  shall  be  the  panels  from  which 
all  members  shall  be  chosen  to  serve  on  election 
committees  (s.  43.)  General  committee  to 
correct  the  panels  from  time  to  time  (s  44.) 
Provision  is  made  for  supplying  vacancies,  and 
increasing  the  chairmen's  panel  (s.  45.)  Mem- 
bers upon  chairmen's  panel  to  make  rrgula- 
tions  (s.  46.)  General  committee  to  give 
three  weeks'  notice  when  any  committee  will 
be  chosen  (s.  470  Parties  to  whom  notice 
shall  be  given  (s.  48.)  Provision  for  the  case 
of  voters  afterwards  admitted  as  parties  (s  49.) 
List  of  voters  intended  to  be  objected  to,  shall 
be  delivered  to  the  clerk  of  the  general  com- 
mittee (s.  50.) 

The  committee  is  then  to  be  chosen  in  the 
following  manner: 

The  general  committee  shall  meet  at  the 
time  appointed  for  choosing  the  committee  to 
try  any  election  petition,  and  shall  choose  from 
the  panel  then  standing  next  in  order  of  service, 
exclusive  of  the  Chairmen*s  Panel,  six  members 
not  being  then  excused  or  disquadified  for  any 
of  the  causes  aforesaid,  and  who  shall  not  be 
specially  disqualified  for  being  appointed  on 
the  committee  to  try  such  pr.tition  for  any  of 
the  following  causes ;  that  is  to  say,  by  reason 
of  haying  voted  at  the  election,  or  by  reason 
of  being  the  party  on  whose  behalf  the  seat  is 
claimed,  or  related  to  the  sitting  member  or 
party  on  whose  behalf  the  seat  is  claimed  by 
kindred  or  affinity  in  the  first  or  second  degree 
according  to  the  canon  law ;  and  each  panel 


shall  serve  for  a  week,  beginning  with  the  pand 
first  drawn,  and  continuing  by  rotation  in  the 
order  in  which  they  were  drawn,  and  not 
reckoning  those  weeks  in  which  no  select 
committee  shall  be  appointed  to  be  chosea 
(s.  51.) 

In  case  of  disagreement  the  general  com- 
mittee is  to  adjourn ;  committees  are  to  be 
chosen  for  petitions  according  to  their  order 
on  the  list  (s.  52.)  When  committee  is  chosen 
the  parties  to  he  called  in  (s.  53.)  General 
committee  is  to  proceed  in  order  with  all  the 
petitions  appointed  for  that  day  (a.  54.)  Parties 
may  object  to  disqualified  members;  and  if 
general  committee  allow  the  disqualification,  a 
new  committee  to  be  chosen  (s.  55.)  Notice 
is  then  to  be  sent  to  every  member  chosen  (s. 
56.)  If  any  member  chosen  proves  disqualifi- 
cation, another  committee  to  be  chosen  (s.  57.) 
Members  on  Chairmen's  Panel  to  appoint 
chairman  to  select  committees  (s.  58.)  Select 
committee  is  then  to  be  reported  to  the  House 
(s.  59.)  The  seven  members  of  select  com- 
mittee are  to  be  sworn  (s.  60.)  The  membera 
of  said  committee  not  present  within  one  hour 
after  the  meeting  of  the  House  are  to  be  taken 
into  custody  by  the  serjeant  at  arms,  unless  it 
shall  appear  to  the  House  by  facts  specially 
stated,  and  verified  upon  oath,  that  such  mem- 
ber was  by  a  sudden  accident  or  by  necessity 
prevented  from  attending  the  House  (s.  61.) 
If  any  such  member  is  not  present  within  three 
hours  after  the  meeting  of  the  House,  the 
proceedings  to  be  adjourned  (s.  62.)  All  the 
members  not  attending  after  adjournment,  the 
committee  to  be  discharged  (s.  63.)  Petitions 
and  lists  to  be  referred  to  the  committee,  and 
time  and  place  of  meeting  to  be  appointed  by 
the  House  (s.  64.) 

(yOmmitiees  are  not  to  adjourn  for  more 
than  twenty  four  hours,  without  leave,  &c.  (s. 
66.)  Committeeman  not  to  absent  himself. 
Committee  not  to  sit  until  all  be  met.  On  fail- 
ure of  meeting  within  one  hour,  adjournment 
to  be  made  (s.  67')  Absentees  to  be  directed  to 
attend  the  House  (s.  68.)  If  any  committee  ia 
reduced  to  less  than  six  by  the  non-attendance 
of  its  members,  it  shall  be  dissolved,  except 
as  herein  aftermentioned  (s.  69)  Committees 
to  be  attended  by  a  short  hand  writer  (s.  70.) 
Committee  empowered  to  send  for  and  examine 
persons,  papers,  and  records.  Witnesses  mis- 
behaving may  be  reported  to  the  house  and 
committed  to  the  custody  of  the  Serjeant  at 
Arms  ii.  71.)  Giving  false  evidence  to  be 
perjury  (s.  72.)  Evidence  to  be  confined  to 
objections  particularized  in  the  lists  (s.  73.) 
Committee  to  decide  and  to  report  their  deci- 
sion to  the  house  (s.  74.)  ("ommittees  may  re- 
port their  determination  on  other  matters  to 
the  house  (s.  75.)  When  committee  is  delibe- 
rating the  room  to  be  cleared,  &c.  (s.  76.) 
Questions  to  be  decided  by  a  majority,  (s.  77.) 
Names  of  members  voting  for  or  against  any 
resolution  to  be  reported  to  the  House  (s.  78.) 
Committees  not  dissolved  by  the  prorogation 
of  parliament,  &c.  (s.  79)  Coats,  when  iu- 
currred  by  petitioners,  &c. 

Full  provision  is  made  for  giving  costs  where 
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either  the  petition  (s.  80),  or  the  opposition  to  i  thereby  partially  imbedded  in  the  soil :  there 


It,  is  in  the  opinion  of  the  committee  frivolous 
or  vexatious,  (s.  81),  but  provision  is  also  made 
for  awardinfr  costs  when  incurred  where  no 
party  appears  to  oppose  a  petition  (s.  82) ;  and 
for  costs  upon  frivolous  objections  (s.  83); 
and  costs  upon  unfounded  allrgatiuns  (s.  84.) 

The  costs  and  expences  of  prusecutinf(  or 
opposing,  or  preparin}r  to  oppose,  any  petition 
presented  under  the  provisions  oi  this  act,  and 
the  costs  and  ezpences  which  shall  be  due  and 
payable  to  any  witness  summoned  to  attend  be- 
fore the  examiner  of  recofZfnizances,  or  before 
any  committee  under  the  provisions  of  this  act, 
shall  be    ascertained   in  manner  following; 
(that  is  to  say,)  on  application  made  to  the 
Speaker  of  the  House  of  Commons  by  any 
soch  petitioner,  party,  witness,  or  officer,  for 
ascertaining  such  costs  and  expences,  within 
three  calendar  months  after  the  determination 
of  the  merits  of  such  petition,  or  after  any  or- 
der of  the  House  for  discharging  the  order  of 
reference  of  such  petition  to  the  General  Com- 
mittee of  Elections,  or  after  the  withdrawal  of 
any  petition,  as  hereinbefore  provided,  the 
Speaker  shall  direct  the  same  to  be  taxed  by 
the  examiner  of  recognizances;    and  the  said 
examiner  shall  examine  and  tax  such  costs  and 
expences,  and  shall  report  the  amount  thereof 
together  with  the  name  of  the  party  or  parties 
liable  to  pay  the  same,  and  the  name  or  names 
of  the  party  or  parties  entitled  to  receive  the 
same,  to  the  Speaker,  who  shall,  upon  ap- 
plication made  to  him,  deliver  to  the  party  or 
parties  a  certificate,  signed  by  himself,  express- 
ing the  amount  of  the  costs  and  expences 
alfowed  in  such  report,  with  the  name  of  the 
party  liable  to  pay  the  same ;  and  such  certifi- 
cate, 80  signed  by  the  Speaker,  shall  be  con- 
clusive evidence  as  well  of  the  amount  of  such 
demands  as  of  the  title  of  the  several  parties  to 
recover  the  same  in  all  cases  and  for  all  pur- 
poses whatsoever;  and  the  witness  or  party 
claiming  under  the  same  shall,  upon  payment 
thereof,  give  a  receipt  at  the  foot  of  such  cer- 
tificate, which  shall  be  a  sufficient  discharge 
for  the  same  (s.  85.) 

Costs  occasioned  by  delay  in  appointing 
the  select  committee  to  be  taxed  oft'  (s.  86.) 
Persons  appointed  to  tax  costs  empowered  to 
take  affidavits  (s.  S7.)  (>osts  how  to  be  re- 
covered by  an  action  of  debt  (s.  88.)  Persons 
paying  costs  may  recover  a  proportion  thereof 
from  other  persons  liable  thereto  (s.  89.)  Re- 
cognizances when  to  be  estreated,  &c.  (s.  90.) 
The  returning  officer  may  be  sued  for  neglect- 
ing to  return  any  person  duly  elected  (s.  91.) 

This  is  the  new  mode  proposed,  and  we 

shall  be  curious  to  see  whether  it  gives  more 

satisfaction  than  the  one  that  it  supersedes. 

THE  PROPERTY  LAWYER. 


being  no  evidence  to  show  when  any  par- 
ticular portion  of  them  had  fallen,  it  was 
held  that   they  were  the  property  of  the 
lord,   and  that   the  copyholder  could  not 
remove  them  for  his  own  profit.      Lord 
Ahinger  said,  "  If  it  were  necessary  to  decide 
whether  a  copyholder  might  remove  stones, 
loose  and  recently  brought  upon  the  land — 
or  even  larger  stones  which  were  incum- 
bering the  land, — for  the  advantage  of  the 
copyhold  estate,  I  probably  should  not  be 
disposed  to  negative  the  proposition  that  he 
has  such  right.     Probably  even  a  tenant  for 
years  might  do  this,  because  he  could  not 
otherwise  profitably  enjoy  tlie  farm.  But  this 
is  quite  a  different  case,  the  question  being, 
whether  large  stones,  imbedded  in  the  soil, 
and  which  perhaps  may  have  been  there 
since  the  deluge,  may  be  removed  by  the 
copyholder.     Now,   I   think  the  evidence 
shows  that  the  lord  has  exercised  a  right  to 
remove  these  stones  for  his  own  profit,  and 
although  it  was  to   the  detriment  of  the 
copyholder.     The  case  seems  to  me  to  be 
just  the  same  as  if  a  copyholder  were  to 
claim  a  right  to  remove  a  portion  of  the  land 
itself;  these  are  stones  imbedded  in  the  soil, 
and  form  part  of  it,  and  part  of  the  value  of 
the  land.     Dearden  v.  Evans,  5   Mee.  & 
W.  11. 
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RIGHTS  OF  COFTHOLOEES. 

Whbrb  large  masses  of  stone  had  fallen  from 
time  to  time  from  some  cliffs  above  upon 
the  field  of  »a  copyhold,  and  had  become 


TUB  LAST  SERJEANT'S  LAST  SPEECH. 

Mt  Loans, — I  now  address  you  for  the 
lost  time.     I  am  the  last  of  my  ill-fated 

race.      Our  lamented  brother,    M , 

died  yesterday ;  he  was  the  last  but  one. 
I  am  the  last  of  the  Serjeants,  ultimus  Ro- 
manorum !  I  will  not  survive  the  dynasty 
of  my  family ;  at  any  rate  I  will  not  live  in 
a  country  where  Seijeants  have  ceased  to 
be  appreciated.  I  will  seek  out  a  land 
where  worth  has  still  some  claims  to  res- 
pect— where  the  coif  still  carries  with  it 
some  venerable  associations.  My  Lords,  I 
die  in  peace  with  all  my  enemies.  I  wish 
to  blame  no  one  in  this  matter.  I  only 
say  that  some  one  has  a  great  deal  to  an- 
swer for.  I  am  not  prepared  to  hold  that  the 
illustrious  order  of  Serjeants  are  the  only 
remaining  pillars  of  the  state.  I  am,  I 
trust,  a  reasonable  man ;  but  I  do  say  that  I 
cannot  calculate  upon  the  degree  of  hazard 
which  the  country  will  run  when  they  shall 
cease  to  exist.  The  monarchy  may  survive 
it.  My  Lords,  I  emphatically  repeat  the 
**  may  ;**    but  will    the   Common    Pleas? 
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HVhere  will  that  Court  be  without   Ser- 
jeants ?     What  will  it  be  ?     My  Lords,  it 
will  be  a  wilderness  :   i  t  will  cease  to  be  a 
Court.     Deprived  of  its  ornaments  and  pro- 
tectors, it  will  languish  and  die.     And  if 
the  Common  Pleas  go,  how  long  will  the 
others  remain  ?     How  long  will  you  have 
an  Exchequer  ?      How    long    a    Queen's 
Bench?     How  long,  my  Lords,  will  you 
have  a  Queen  ?     If  Westminster  Hall  falls 
into   ruins,    how  long  will    Westminster 
Abbey  stand  ?     I  say,  then,  that  this  is  the 
beginning  of  the  end.     By  destroying  the 
Serjeants  you  are  giving  the  first  blow  to 
the  most  sacred  institutions  of  the  country. 
You  may  remove  this  black  patch  from  my 
wig,  but  you  little  think  what  you  are  doing. 
In  these  mysterious  patches  lies  much  hidden 
meaning.     They  are  inseparably  bound  up 
with  the  best  interests  of    the    country. 
Then  again  these  tails : — My  Lords,  they 
are  made  of  no  ordinary  horse -hair;  they 
are   entwined  round  the  bowels    of    our 
country.      Our  country  did  I  say.     Your 
country,  my  Lords,  I  should  have  said.    I 
disown  it.     Cut  off  these  tails  then  at  your 
peril !  I  have  now  done,  my  Lords.     Alas  ! 
for  my  race — my  tears  fall  fast  when  I  think 
of  them.  You  know  how  they  have  dropped 
off,  one  by  one,  or  two  by  two.  They  all  died, 
my  Lords,  of  broken  hearts ;  their  ghosts 
will  haunt  this  Court  many  a  long  night. 
If  ever  a  spirit  returned  from  the  dead,  I 
will  come  back.     Here,  by  the  pale  moon- 
light, we  will  hold  our  Court.      Here  we 
will  "  count,"  and  here  we  will  again  levy 
fines,  and  suffer  recoveries  as  of  yore.  Who 
shall  tell  our  history  ?  who  shall  tell  who 
died   firat^   and  who  last?      You  know, 

my  Lords,  poor  brother  B went  first. 

Who  went  next  ?     A and  S ; 

they  lie  buried  in  each  others  arms,  lliey 
have  gone  to  mingle  with  the  long  line  of 
illustrious  shades,  formerly  Seijeants.  I 
shall  soon  join  them — "  Othello's  occupa- 
tion's gone  !" 
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LAW  OF  JOINT  INTERESfS.* 


Much  interest  and  edification  are  to  be 
derived  from  the  contemplation  of  the  various 
connections  and  distinctions  which  exist  be- 
tween the  different  joint-ownerships  recog- 
nised by  our  law.  They  all  bear  some  simi- 
larity to  each  other^  but  there  is  not  one,  of 
coiurse,  that  has  not  peculiar  features, — dis- 
tinctions   mainly  tending    to    Illustrate    not 

•  See  the  previous  articles  od  this  subject, 
18L.  O.  pp.  361,377,456. 


merely  its  own  peculiarities,  but  the  nature 
of  joint- ownerships  in  general, — ^which  I  will 
enumerate  thus :  Coparceners,  tenants  in  com- 
mon, part-o\vners,  and  partners.  Joint-tenants, 
trustees,  assignees  in  bankruptcy,  executors, 
administrators,  ^ardians,  &c.  'ITie  fivt  first 
are  what  are  strictly  called  joint-ownerships ; 
but  as  it  is  almost  always  usual  to  make  a 
joint- tenancy  in  the  creation  of  trusts,  or  in 
the  latter  above-mentioned  cases,  I  think  they 
arc  an  ordinary  instance  of  joint  property  in 
autre  droit, 

A  tenancv  by  entireties  is  of  all  joint- 
ownerships  the  most  undividable :  it  partakes 
in  law  of  a  quality  that  may  be  said  to  be 
nearly  allied  to  an  ownership  in  severalty, 
though  it  is  constituted  by  two  persons.  Kir 
et  uxor  sunt  quasi  unica  persona.  The  con- 
sequence is,  that  if  an  estate  be  made  to  hus- 
band and  wife  and  a  third  person,  the  former 
take  only  one  moiety,  as  if  there  were  but  one 
person.  (2  Sir  W.  Black.  1213 ;  8  Ves.  145 : 
1  Vem.  233;  2  Vem.  120;  Litt.  s.  291.) 

The  curious  characteristics  of  this  tenancy, 
as  compared  with  the  other  joint-ownerships, 
form  most  Interesting  considerations,  and  ma- 
terially tend  to  give  an  insight  and  introduc- 
tion to  the  nicest  points  of  law.  Nor  ought  we, 
in  an  attempt  at  the  elucidation  of  the  various 
doctrines  conveyed  by  the  right  understanding 
of  joint-ownersnips,  to  omit  having  recourse 
to  points  arising  from  the  law  of  several  or  di- 
vided ownerships. 

A  several  or  separate  ownership,  as  we  have 
seen,  is  not  to  be  considered  as  forming  an 
ingredient  of  a  joint-ownership,  though,  to 
some  purposes,  joint-owners,  in  many  cases, 
are  seised  per  my  et  per  tout,  for  no  property 
can  be  held  jointly  and  severally.  An  in- 
terest, though  verbally  granted  to  two,  may 
in  law  be  the  property  of  one  only.  This 
may  aiise  where  one  person  is  capable  of 
taking  and  the  other  not ;  and  it  introduces 
to  our  notice  the  law  that  arises  when  an 
interest  real  or  personal  is  granted  to  or  de- 
volves on  the  sovereign  and  the  subject,  &c. 
{SUnggbffs  case,  5  Rep.  19;  2  Coram.  409; 
Gow,  3J8 ;  Co.  Litt.  185  a ;  Howd.  262 1  Jo. 

Where  mere  naked  authorities  are  reposed 
in  two  or  more,  distinctions  arise  which  form 
a  subject  of  discussion  totally  different  from 
the  consideration  of  interests  when  so  granted. 
The  question  in  these  cases,  as  it  appears  to 
present  itself,  is,  whether  a  less  number  than 
those  originally  appointed  can  execute  the 
authority  confided,  which  includes  the  pro- 
position whether,  when  given  to  two  or  more, 
and  one  or  more  die,  the  survivor  or  survivors 
can  execute  it.  Various  and  important  points 
then  arise  as  to  what  extent  a  private  (Uscre- 
tionary  authority  can  be  considered  as  coupled 
with  some  other  subject-matter,  or  as  not 
merely  personal,  so  that  it  may  be  acted  on  by 
the  survivor  or  otherwise,  or  how  far  and 
when  an  authority  is  to  be  considered  h  public 
duty  and  survives  pro  bono  publico,  and  this 
leads  to  very  important  points  with  regard  to 
the  exercise  of  public  offices.    (2  Ves.  sen. 
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1(79 ;  Co.  Litt.  18U ;  Ambl.  98 ;  2  Eq.  Ca.  Ab. 
648,  &c) 

fiat,  with  respect  to  private  authorities,  it  is 
of  the  utmost  importance  to  ascertain,  espe- 
cially in  cases  of  executors,  trustees,  guardians, 
&c.  whether  their  authority  is  a  simple  naked 
one,  and  then  whether  it  is  confidential  and 
personal,  and  to  whom  it  is  confided,  for  the 
greatest  strictness  is  to  be  observed  in  these 
cases,  and  it  is  not  clear  that  a  Court  of  Equity 
would  IB  such  cases  always  interfere  to  prevent 
non-execution  of  the  power.  Some  powers 
are  of  such  a  nature  as  to  have  a  conoitional 
character,  and  are  absolutely  void  on  the  death 
of  one  or  more  of  the  parties  intrusted  with 
them.  (Ambl.  309 ;  Supplt.  to  Yes.  sen.  456  ; 
10  Price,  230;  Cole  v.  f^hade,  16  Ves.  27; 
1  B.  &  Aid.  608 ;  Down  v.  fForral,  1  M.  &  K. 
561 ;  Peyton  v.  Bury,  2  P.  Wms.  627  s  ^^^ 
v.  Lard  Bmp,  Dy.  190.) 

It  appears  very  doubtful  whether  under 
3  &  4  W.  4,  c.  74,  in  case  the  settlor  appoints 
protectors  independently  of  estate,  the  right 
would  survive,  unless  it  be  expressly  so  pro- 
vided.   (3  &  4  W.  4,  c.  74.) 

But  to  return  to  joint-ownerships: — ^The 
student  should  be  prepared  to  understand 
readily  whether  in  deeas,  wills,  or  other  in- 
struments, an  interest  is  given  to  parties  as 
joint-tenants  or  tenants  in  common.  This, 
indeed,  may  be  said  to  be  a  common  learning, 
but,  from  the  inadvertence  of  testators  and 
bad  will-makers,  a  great  deal  of  difficulty,  and, 
I  may  almost  say,  abstruse  learning  has  been 
given  rise  to,  by  the  adopting  unintelligible 
expressions,  together  ^rith  the  simple  one, 
which,  in  a  will,  is  sufficient  to  create  a 
tenancy  in  common.  I  allude  to  the  unmean- 
ing  phrases  of  survivorship,  which,  in  the  dis- 
cussion of  them,  compel  us  to  refer  to  and  be 
prepared  with  the  doctrine  of  lapse,  and  the 
vesting  of  interests  under  wills,  and  to  what 
period  the  words  of  survivorship  refer.  These 
points  have  been  the  cftuse  of  a  most  numerous 
variety  of  cases,  and  for  ought  that  i^pears 
may  produce  as  many  more.  {^Fisher  v.  frhig^ 

1  Salk.  205,  &c. ;  Co.  Litt.  266 ;  Smme's  ease, 
13  Rep.  24 ;  Stringer  v.  Philiins,  1  Eq.  Ca. 
Ab.  292 ;  Bindon  v.  Earl  ^Suffolk,  1  P.  Wms. 
96  s  Barnes  Y.AUen,  1  Bro.C.C.180;  Knight 
V.  Gould,  2M.  &  K.  295 ;  Doe  d.  Ung  v.  Prigg, 

8  B.  &  C.  231 ;  2  M.  &  N.  338;  Harrison  v. 
Foreman,  5  Ves.  207 ;  4  Russ.  398,  &c.) 

In  this  sort  of  discussion  the  learning  of  dis- 
claimer by  one  of  two  joint-grantees,  &c.  is 
necesaarily  involved,  which  it  is  necessary  that 
the  student  should  be  prepared  with,  as  it  is 
most  usually  applied  to  executors  and  trustees, 
who  may  incur  the  greatest  expense  and  in- 
convenience from  a  careless  inattention  to  the 
requisitions  necessary  to  the  relinguishment 
of  their  office.    (4  Cm.  Dig.  435 ;  Fonbl.  Eq. 

2  ed.  307 ;  2  Keb.  484,  pi.  24,  &c. ;  Hensloe's 
case,  9  Rep  36 ;  1  Salk.  2|  3  B.  &  Aid.  31  ; 

9  B.  &  C.  1 15,  300.) 

We  may  also  refer  to  points  that  have  arisen 
under  powers  of  appointment,  which  may 
create  a  tenancy  in  common  in  default,  from 
the  wording  of  the  power  or  otherwise.  They 
also  induce  some  important  consideratiens  in 


those  cases  where  some  of  the  objects  of  the 
power  become  incapable  of  taking  at  the  period 
of  the  exercise  of  it.  (2  M.  &  W.  56 ;  3  R. 
&  M.   78;  6  Sim.  257;   2  Bro.  C.  C.  242: 

1  Ves.  jun.  310;  Sugid.  Powers,  6  ed.  531; 
10  Jarm.  Byth.  206.) 

It  might  at  first  sight  appear  that  in  the 
treating  of  the  subject  of  jomt-ownership  the 
discussion  of  Shelley's  and  fFilde's  case  would 
be  entirely  out  of  place,  but  it  requires  no 
great  stretch  of  the  reasoning  faculties  to  dis- 
cover, and  experience  has  shewn,  that  limita- 
tions in  wills  to  "  hdrs,  "  issue,''  &c.  by  which 
the  testator,  perhaps,  meant  to  indicate  a  suc- 
cession, have  been  construed  to  mean  ascer- 
tamed  persons  who  may  either  take  as  joint- 
tenants  or  tenants  in  common.  (I  Rep.  92; 
6  ibib,  17;  1  L.  R.  310;  3  Vern.  544;  Swain 
V.  Burton,  15  Ves.  365 ;  Doe  d.  HaUen  v.  Iron^ 
monger,  3  East,  535,  &c.) 

Limitations  upon  a  joint-tenancy  and  tenancy 
in  common  have  formed  no  small  matter  of 
debate.  There  may  be  a  limitation  to  two  and 
an  extended  interest  to  one  of  them ;  and  the 
doctrine  of  merger  is  nowhere  more  nicely  to 
be  applied  than  in  cases  where  a  further  extent 
of  estate  devolves  upon  one  joint-tenant,  te- 
nant in  common,  or  coparcener  to  merger,  or 
a  several  owner  obtmns  m  certain  cases  a  share 
of  his  estate  for  a  further  duration.  {fViscott^s 
case,  1  Rep.  61 ;  3  Prest.  Conv.  3  ed.  59 ;  F.  C. 
R.  9  ed.  36;  Buti.  Co.  Litt.  2906 ;  Church  v. 
Edwards,  3  Bro.  C.  C.  180 ;  3  Prest.  Conv.  92 ; 
8  Jarm.  Byth.  148.) 

What  we  have  hitherto  referred  to  merely 
applies  to  the  constitution  and  character  of 
joint-ownersbips.  To  ascertain  the  distinc- 
tions of  the  relative  rights  of  the  respective 
joint-owner  is  a  matter  of  the  utmost  im- 
portance, and  tends  to  enlighten  the  student 
m  a  manner  the  most  convincing,  and  con- 
ducise  to  the  right  understanding  of  all  the 
joint-own  ships ;  for,  in  the  discussion,  it  is 
absolutelv  necessary  to  trace  them  all  to  their 
original  foundation,  whence  he  may  derive  the 
knowledge  and  reasons  of  their  simdarities  and 
dissimilarities.  There  is  one  rule  which  he 
should  keep  in  mind,  mz.  that  so  fisr  as  the 
possesstny  or  usu/htduary  e^foymeni  is  con* 
cerned,  tenants  in  common,  coparceners,  and 
joint-tenants  are  on  the  same  footing;  that 
trustees  at  law  are  but  joint-tenants ;  that  an 
executor  has  an  office  recognized  by  the  law, 
and  one  executor  can  pass  the  whole  inde- 
pendentiy  of  his  co-executors,  which  a  trustee 
as  joint-tenant  cannot  do.  This  distinction 
has  given  rise  to  much  argument  in  many 
cases  respecting  the  liability  of  executors  and 
trustees:— a  point  of  no  small  importance. 
Assignees  in  bankruptcy  are  but  as  trustees 
or  jomt-tcnants ;  but  they  have  some  peculiar 
powers,  of  course,  from  the  nature  of  their 
situation.  (Co.  Litt.  188  6,  193  i^ ;  3  Salk.  206 ; 
3  B.  &  P.  409;  II  East,  288  ;  Cro.  Eliz.  478 ; 

2  V.  &  B.  51 ;  Can  v.  Reed,  3  Atk.  695 ;  Archb. 
B.  L.  326.) 

There  may  be  a  joint  covenantee  or.  obligee 
of  a  debt,  and  it  being  a  chose  in  action,  he 
has  a  power  to  release  the  whole.  (Co.  Litt. 
229;  T^Mod.  250;  Cro.  Jac.  16.) 
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Having  placed  some  of  the  joint-ownerships 
on  their  first  principles,  the  object  then  is  to 
shew  how  far  the  particular  relative  rif^hts  of 
each  joint  owner  extends;  as  the  power  of 
selling,  letting,  surrendering,  charging  and 
discharging,  giving  notice  to  auit,  distraining, 
repairing ;  but  previously  to  this,  to  discover 
how  far  the  mere  usufruct  of  the  property  is 
to  be  regulated  among  the  joint-owners  right- 
fiilly,  without  endangering  an  ousttr  or  dis- 
possession. 

After  this  we  may  enter  upon  the  powers  of 
partners  inter  se,  who  have  most  extensive 
powers,  and  then  treat  of  the  powers  of  part- 
owners  ;  and  in  these  instances  we  observe  the 
force  and  direction  of  commercial  transactions, 
and  the  remedies  of  a  part-owner  in  a  ship  in 
the  Admiralty  Courts, — shewing  at  the  same 
time  how  far  in  other  respects  they  have  respec- 
tively rie[hts  over  their  joint  property  inter  se. 

In  this  way  of  proceeding  we  may  imbibe  a 
right  idea  of  the  bearings  of  the  respective 
joint-ownerships,  and  embrace  at  one  view,  as 
it  were,  the  whole  fabric,  by  comparative  rea- 
soning. 

There  is  one  sort  of  property  that  I  think 
ought  to  be  treated  by  itself,  wnen  vested  in 
tivo  or  more,  and  that  is  church  property, 
advowsons,  and  presentations  thereto:  the 
enjoyment  thereof  being  of  no  common  cha- 
racter. 

We  have  before  observed  that  there  may  be 
joint-owners  by  tortious  acts ;  but  it  is  also  to 
be  observed,  that  by  the  release,  &c.  of  the 
rightful  owner,  the  wrongful  or  defeasible 
title  may  be  rendered  a  rightful  or  inde- 
feasible one. 

In  the  cases  of  joint  disseisors  the  release  of 
the  rightful  owner  to  one  or  some  of  them, 
may  operate  either  to  put  tha  others  out  or  vest 
a  rightful  title  in  both,  and  this  depends  on 
the  nature  of  the  release,  or  in  whose  hands 
the  estate  is ;  but  in  case  of  personal  rights,  a 
release  to  one  of  the  wrong- doers  in  respect  of 
it  cancels  the  whole  obligation :  yerbafortive 
accipiuntur  contra  proferentem,  1  Atk.  294 ; 
14  Vin.  Ab.  Release,  (G.  a.)  4,  6,  10.) 

There  have  been  several  cases  as  to  the 
effect  of  a  deed  discharging  one  of  two  joint- 
debtors.  Whether  it  be  a  rele^e  or  a  cove- 
nant not  to  sue,  and  whether  by  the  recital  of 
the  deed  the  intention  of  the  parties  indicates 
what  operation  the  deed  shall  have.  (2  B.  &  B.  38; 
3  B.  &  Ad.  1 75 ;  8  T.  R.  1 68 ;  I  Marsh.  603.) 


The  student,  however,  should  be  prepared 
to  know  what  amounts  to  a  release.  There 
are  releases  in  law  and  releases  in  fact,  and  of 
the  former  several  that  should  be  brought  to 
his  attention  and  distinguished.  Where  the 
law  by  itself  merely  operates  to  discharge  a 
joint-aebtor,  it  will  not  discharge  his  com- 
panion. Constructio  legis  neminifadt  injuriam, 
(4  Bac.  Ab.  GuiU.  ed.  369 ;  1  B.  Moore,  172; 
1  B.  &  C.  243 ;  1  Mer.  567 ;  4  Taunt.  326.) 

Lastly,  we  may  advert  to  the  jus  aecrescendi, 
as  to  its  paramount  effect,  and  the  incapacity 
of  a  joint-tenant  to  make  a  will,  unless  it  is  a 
direction  of  a  use  under  the  Statute  of  Uses, 
&c.,  and  it  is  to  be  observed  that,  notwithstand- 
ing the  recent  Statute  of  Wills,  this  point  is  left 
as  it  was  before  that  act.    (I  Vict.  c.  26,  s.  4.) 

That  interesting  topic  also  occurs  which 
engaged  the  pen  ofiVIr.  Feame,  whether  any 
and  what  presumptions  are  to  be  made  in 
those  cases  where  survivorship  is  necessary  to 
be  proved  to  give  a  party  a  title,  and  which, 
from  want  of  evidence,  it  b  scarcely  possible 
to  come  to  any  conclusion  on. 

The  easy  transition  of  the  property  to  the 
survivor  oi  two  joint-tenants  entire,  without 
going  over  in  parcels,  affords  us  a  notion  of 
the  intention  of  cross- remainders.  In  Atarruat 
V.  Townley,  it  was  observed  by  the  Court,  that 
one  great  reason  for  creating  cross-remainders 
is  the  impossibility  of  the  different  persons 
taking  as  joint-tenants.     (1  Ves.  sen.  102.) 

By  the  madvertance  of  framers  of  deeds  and 
wUls  an  estate  has  been  frequently  limited  to 
two  or  more,  with  an  express  limitation  to  the 
survivor,  causing  the  limitation  to  be  con- 
sidered contingent,  and  much  debate  has  arisen 
by  eminent  conveyancers  as  to  how  far  this 
contingent  remainder  may  be  destroyed  or 
passed.  At  this  day,  however,  this  point  is  on 
a  more  sure  footing.^ 

^  Mr.  Preston  has  observed  that  "  the  doc- 
trine of  joint*tenancy,  tenancy  in  common,  and 
coparcenary,  though  apparently  simple  in  itself, 
induces  many  consequences  which  ought  to  be 
thoroughly  understood.  These  subjects  are 
connected' with  various  rules  of  law,  with  which 
it  is  the  interest  of  the  student  to  be  intimately 
acquainted."  A  work  of  the  character  above 
described,  intitled  **  A  Comprenhcnsive  View 
of  the  Law  of  Joint-Ownerships."  is,  we  un- 
derstand, in  preparation  and  will  shortly  be 
published. 
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Road ;  and  30,  Regent's  Square.  Street ;  assigned  to  Edmund  Maunde,  Great 

Winchester  St. ;  assigned  to  W.  Willoughby 
Gunston,  Great  Winchester  Street. 
Holtby,  John,  York.  William  Jackman,  York. 

Humble,  George,  the  younger,  Cleckheaton.       George  Teale  Lister,  Cleckheaton. 
HucknaU,  Alfred,  Loughborough.  William  Blunt  Fosbrooke,  Loughborough ;  as- 

signed to  Joseph  Parker,  Loughborough. 
Harrison,  George,  Bishop  Wearmouth.  George  Harrison  the  Elder,  Bishopwearmouth ; 

assigned  to  Joseph  John  Wright,  Sunder- 
land. 
Hardisty,  Edward  Brydges,  Hampstead.  John  Swaine  Sculthorpe,  Great  Marlborough 

Street. 
Hull,  Frederick  Shepard,  32,  Throgmorton    William  Thompston,  Liverpool;  assigned  to 
Street ;  and  Liverpool.  John  Burch  Lloyd,  Liverpool ;  assigned  to 

William  Henry  Cotterill,  Throgmorton  St. 


42  Attorneys  applying  to  be  admitted. 

Clerk's  Name  and  Residence,  To  whom  articled,  assignedg  Sfc. 

Harbin,  Peter  Tait,  If),  Bridge  St.,  Vauxhall.  William  Waller,  Clement's  Inn. 

Hope,  Thomas,    I,   Heathcote    Street;    and  Benjamin  Hope,  Wells;   as8t|rned  to  James 

Wells.  Beavan  Meredith^  Heathcote  Street. 

Harj^reaves,  John  George,  11,  Caroline  Street,  John  Bramwell,  Durham. 

Westf^ate  Hill,  near  Leeds. 

Harfield,  Robert,  Arundel.  William  Duke,  Arundel. 

Hunter,  John,   12,  Coborn  Terrace,  Bow ;  John  Anderson  Pybus,  Newcastle-upon-Tyne. 

and  Limehotise. 

Hostage,  John,  ('hester.  John  Fmchett  Maddock,  Chester. 

Hoare,  Clotworthy  Owen,  3,  Lincoln's  Inn  John  Orde  Hall,  Brunswick  Row. 

Fields. 

Johnson,  James,  5,  Belgrave  Street,  South ;  John  Makinson,  Manchester. 

Pimlico;  Higher  Broughton;  and  Alders- 
gate  Street. 

Jarvis,  Lewis  Whincop,  6,  Wells  Street,  Gray's  Lewis  Weston  Jarns,  King's  Lynn. 

Inn  Lane ;  and  King's  Lynn. 

Iggulden,  John,  the  yourifijer.  Deal.  John  Mercer,  Deal. 

Jones,  John  Wm.  8,  Barnsbury  Plaee,Islington.  Benjamin  Workman,  Evesham. 

King,  Paul  John,  4,  Eustou  Grove ;  and  Rut-  Edward  Robert  Porter,  New  Court ;  assigned 

land  Street.  to  Thomas  Wright  Nelson,  New  Court. 

Kingdon.  Richard,  Holsworthy ;  and  15,  Cun-  Charles  Kingdon,  Holsworthy. 

ming  Street. 

Law,  John,  the  younger,  Greenheys,  Lanca-  David  Law,  Manchester ;  assigned  to  Josbuft 

ehire.  Southward,  Manchester ;  assigned  to  Mar- 

maduke  Foster,  Manchester;   assigned  to 
Francis  Dickin,  Manchester. 

Lietch,  Thomas  Carr,  North  Shields.  John  Lowrey,  North  Shields. 

Lighton,  Andrew,  Storcross.  John  Gidley,  Exeter. 

Lowe,  William,  the  younger,    18,  Portugal  Samuel  Danks,  Birmingham. 

Street,  Birmingham  ;  and  Manchester. 

Leech,  Joseph,  6,  Frederick's  Place,  Old  Jewry.  William  Stevens,  Frederick's  Place,  Old  Jewry. 

Leonard,  Robert,  London ;  Tewkesbury.  Lindsey  Winterbottom,  Tewkesbury ;  assigned 

to  Edw.  Blackmore,  1,  Mitre  Court,  Tempk. 

Marsh,  John  Fitchett,  40,  Sidmouth  Street :  Joseph  Wagstaff,  Warrington. 

Warrington. 

•Merrick,  WUliam,  Bradford,  Wilts.  William  Timbrell,  Bradford. 

Mullens,  Richard,  68,  Myddelton  Street,  Clerk-  William  Belton  Crealock,  4,  Regent  Straet. 

enwell. 

Monkman,  Henr|i  William,  York.  Thomas  Walker,  York. 

Moss,  William  Henry,  Kingston-upon-Hull.  William  Henry  Rosser,  Gray's  Inn  Place  ^ 

assigned  to  Charles  Frost,  KingstoD-upon- 
HuU. 

Mould,  Ralph  Allen,  27,  Lloyd  Square,  Pen-  John  Bridges,  Red  Lion  Square. 

tonvUle. 

f      Mercer,  George,  Wells   Street,  Gray's  Inn  John  Mercer,  the  younger,  Ramsgate. 

Road;  and  Ramsgate. 

Newington,  William   John,   1 ,  New  Court,  Giles  Miller,  Goudhurst. 

Middle  Temple ;  and  Goudhurst. 

Perkington,  Joshua  Furness,   1,  Manchester  James  Stansfeld,  Halifax. 

Street,  Gray's  Inn  Road ;  and  Halifax. 

Palmer,  William  Henry,  51 ,  Manchester  Street,  William  Evans,  Haverfordwest. 

Manchester  Square  ,*  Haverfordwest ;  Hen- 
rietta Street. 

Pitt,  James,  27>  Tavistock  Place,  Tavistock  Thomas  Lediard,  Cirencester. 

Square;  Stratton. 

Pennington,  William  George,  Clapham.  Lawrence  Desborough,  Sixe  Lane. 

PUleau,   William,    12,    Upper    Kennington  Beriah  Drew,  185,  Bermondsey  Street  i   aa- 

Place.  signed  to  Geo.  Drew,  185,  Bermondsey  Si. 

Plues,  Samuel  Swjre,  Richmond,  Yorkshire.  Ottiwell  Tomlin  the  elder,  Richmond,  York- 
shire. 

Phene,  Phineas,  25,  Featherstone  Buildings ;  Henry  Goddard  Awdry,  Melksham. 

and  Melksham. 

Pierson,   James    Henry  George,    13,    Little  Clement  Govett,  Tiverton;   assigned  to  Ro- 

Queen  Street ;  Tiverton.  bert  Loosemore,  Tiverton. 

Paget,  William,  Skipton.  Thomas  Brown,  Skipton. 

Pybus,  George  Harri8on,5,NewBo8well  Court.  William  Pybus,  Middleton  Tyas ;  assigned  to 

Thomas   Henry  Dixon,  5,   New  Boswell 
Court. 
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Pitman,  Harry  Harris,  6,  Essex  Street,  Strand.    John  Geare,  the  elder,  Exeter ;  assigned  to 

Wightwick  Roberts,  Lincoln's  Inn  Fields. 
Rayer,  Edward,  Cheltenham.  Joseph  Cooper  Straford,  Cheltenham. 

Roberts,   Frederick    Rowland,   4,    Warivick    Horatio  Hughes,  Aberystwith. 
Court,  Holbom  ;  and  14,  St.  Thomas  Street 
East,  Borough. 
Robinson,  Thomas,  58.  Pratt  Street,  Camden    William  Barker,  Huddersfield. 

Town,  and  Huddersfield. 
Rea,  John,  44,  Southampton  Buildings ;  Aln-    William  Dickson,  Alnwick. 

wick ;  and  Middleton  Street. 
Robinson,  Thomas,  20,  Baker  Street,  Lloyd    William  Rymer,  Darlington. 
Square;  Cockerton;   and  Norfolk  Street, 
Strand. 
Scaly,   Henry,   34,  Percy  Street,  Bedford      John  Teesdale,  31,  Fenchurch  Street. 

Square ;  and  36,  Great  Coram  Street. 
Sparks,  John,  30,  Kenton  Street,  Brunswick    Isaac  Sparks,  Crewkheme. 

Square  i  and  Crewkheme. 
Salmon,  William,  5,  Norfolk  Street,  Strand ;    Sturley  Nunn,  Ixworth ;   assigned  to  Harry 

and  Bury  St.  Edmund's.  Wayman,  Bury  St.  Edmunds. 

Smith,  John  Oliver,  Dorset  Place  Nortb,  Ckp-    Timothy  Surr,  80,  Lombard  Streetw 

ham  Road. 
Sanders,  John  Thomas,  69,  Strand ;  9,  Foun-    George  Saffery,  Market  Rasen. 

tun  Court,  Strand. 
Stone,  John,  38,  Milk  Street ;   Bath ;    and    Henry  John  Mant,  Bath. 

Pancras  Lane,  Chemide. 
Slade,  James  FredericK,  8,  Argyle  Street,  Re-    Philip  Goode,  44,  Howland  Street,  Fitzroy 
gent  Street.  Square ;  assigned  to  Charles  Dod,  Craven 

Street,  Strand. 
Scott,  William  Henry,  Chelmsford.  Robert  Bartlett,  Chelmsford. 

Sparke,  James  Bird,  13,  Warwick  Court,  Hoi-    Godfrey  Goddard,  Wood  Street,  Cheapside ; 
bom.  assigned  to  Frederick  Harrison,  34,  Blooms- 

bury  Square. 
Taddy,  Charles,  Clifton.  George  Cooke,  Bristol. 

Tomhn  Ottiwell,  the  younger,  30,  Mornington    Ottiwell  Tomlin,  the  elder,  Richmond,  York- 
Place  ;  and  Richmond,  Yorkshire.  shire  $   assigned  to  James  Williamson,  4, 

Verulam  Buildings. 
Teale,  William,  98,  Upper  Stamford  Street ;    Robert  Barr,  Leeds. 

and  Leeds. 
Thompson,  John,  19,  Compton  Street,  Bmns-    Walter  Burley,  Shrewsbury;  assigned  to  Jo- 
wick   Sonare ;    Shrewsbury ;    and   Castle        nathan  Scardi,  Shrewsbury. 
Street,  Holbom. 
Towse,  Robert  Beckwith,  Fishmongers'  Hall,    John  Beckwith  Towse,  Fishmongers'  Hall. 

London  Bridge. 
Tillett,  Jacob  Henry,  Norwich.  John  Rising  Staff,  Norwich. 

Twining,  Daniel,  the  younger,  43,  Southamp-    Theed  Pearse,  the  younger,  Bedford. 

ton  Buildings  \  and  Bedford. 
Thomas,  George,  the  younger,  15,  Ely  Place,    Geoi^^e  Thomas,  the  elder,  Carmarthen  $  as. 
Holbom.  '  signed  to  Samuel  Walker,  29,  Lincoln's  Inn 

Fields. 
Twynam,  William  Edwin,  Wells.  George  Twynam,  Winchester  ;    assigned  to 

Benjamin  Hope,  Wells. 
Walmisley,  Edward,  Counter  Hill ;  New  Cross ;    Archibald  Keightley,  43,  Chancery  Lane. 

Kent. 
Wightwick, Thomas  Norman,  28,  Southampton    Julius  Gaborian  Shepherd,  Faversham. 

Buildings. 
Woodrow,  Jeremiah,  164,  Fleet  Street ;  Ryde ;    William  Butt,  Ryde. 

Huntley  Street ;  and  William  Street. 
Whitehouse,  Joseph,  1,  Francis  Street,  Gower    Peter  Williams,  Holywell. 

Street,  Bedford  Square. 
White,  Samuel  George,  5,  Warren   Street,    Cecil  Proctor  Wortham,  Buutingford* 

Pentonville. 
Wight,  Thomas,  11,  St.  James's  Place,  Hamp-    William  Robinson,  Dudley. 

stead  Road;  Dudley;  and  Kiogswinford. 
Weddell,  James  Call,  115,  Bunhill Row.  Robert  Weddell,  Berwick-upon-Tweed;   as- 

signed to  William  Pringle,  King's  Road, 
Bedford  Row. 
Waugh,  Edward,  Carlisle.  George  Saul,  CarUsle,  assigned  to  John  Saul, 

Carlisle. 
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Wardroper»  Edmund,  1 1,  Great  Russell  i^treet,  Richard  Wardroper,  the  elder,  Midhurst ;  as- 

Bloomsbury.  ti^oed  to  ("has.  J  as.  Palmer,  Bedford  Row. 

Ward,  William  Webli,  15,  Cummin^  Street,  Charles  Henry  Webb,  Stafford;  assigned  to 

Pentonville;  Stafford  ;  and  Hampton  Street.  Gay  Hiern,  Stafford. 

Whall,  Robert,  7>  South  Mohon  Street.  John'Whall,  Worksop. 

Waller,  Thomas  Francis  Sawdon,  87*  Fen«  Samuel  Spode,  Sudbury ;  assigned  to  Francis 

church  Street.  James  Osbaldeston,  ot.  Albans. 

Walmisley,  John  Richard   Lambert*    North  Walter  Prideaux,  Goldsmiths'  Hall. 

Street,  Westminster. 

Wake,  William,  25,  Frederick  Place,  Hamp-  Bernard  John  Wake,  Sheffield. 

stead  Road ;  Sheffield ;  Ecclestou  Street. 

Wright,  John  Hippolite,  Lincoln  Chambers,  James  Leman^  51,  Lincoln's  Inn  Fields. 

Lincoln's  Inn  Fields. 

Withington,  George  Bancroft,  Manchester.  William  Casson,  Manchester. 

Yetts,  Joseph  Muskett,  14,  Wakefield  Street,  Nathaniel  Palmer,  Great  Yarmouth ;  assigned 

Regent  S4|uare ;  Great  Yarmouth ;  8,  Mont-  to  Robert  Jackson,  40,  Bedford  Row. 

pelier  Row,  South  Lambeth;  5,  Warwick 
{.  Courts 

Added  to  the  List  pursuant  to  Judges^  Orders. 

W*oo<l,  William,  Liverpool.  Charles  Wood,  Manchester. 

Crosse,  Robert  Jennings,  20,  Stamford  Street.  Frederick  Chase,  Luton. 

Riccard,  Russell  Martyn,  7f  Fnrnival's  Inn ;  J^mes  Edward  Jackson  Riccard,  South  Mol- 

South  Molton ;  43,  Southampton  Buildings ;  ton. 

and  36,  Frederick  Street. 

Brown,  Henry  Edward,  5,  York  Place,  New  James  Wittit  Lyon^  Spring  Gardens. 

Road ;  and  Little  Argyle  Street. 

Port  more,  Charles  Broadhurst,  Ashby-de-la-  Edward  Fisher,  Ashby-de-la^Zouch  $  assigned 

Zouch  ,*  Warwick  Court ;  Derby.     '  to  William  Dewes,  Ashby-de-la-Zouch. 

Notices  served  at  the  Master^s  Office  on  the  30th  October. 

Cox,  William,  the  younger,  Dnimmond  Street.  Arthur  Philip  Groom,  Henrietta  Street. 

Preston,  Charles,  5,  New  Milman  Street ;  and  Isaac  Preston,  the  younger,  Great  Yarmouth. 

Great  Yarmouth. 

Newman,  Richard,  the  younger,  2,  Guildford  Matthew  Brettinghara  Kingsbury,  Bongav  ; 

Street ;  and  Kersey  Priory.  ass<^  to  John  Cbevallier  Cobbold»  Ipswich ; 

assigned  to  Alfred  Cobbold,  Chancery  Lane. 


SUPERIOR  COURTS. 


f^ttt  €imttUat'i  Court. 

GD8T0DY  OF  INFANTS  ACT. 

The  Fice  Chancellor,  although  he  is  not 
named  in  the  Custodif  of  Infants  Act  (24*3 
f^ict.  c.  64),  is  comprehended  tinder  the 
words  "  The  Lord  Chancellor  of  Ensrland,^* 
hf  virtue  of  the  act  appointing  the  Fice 
Chancellor  (53  G.  3,  c.  24). 

Mr.  Knight  Bruce  appeared  in  support  of  a 
petition  presented  by  a  married  lady  under  the 
Custody  of  Infants  Act,*  praying  for  an  order 
to  have  access  to  her  chilaren.  She  stated  in 
her  petition  that  about  two  years  ago  she  had 


•  2  &  3  Vict.  c.  54.  By  the  first  section  it 
is  enacted  "  that  it  shall  be  lawful  for  the 
Lord  (Chancellor  and  Master  of  the  Rolls  in 
England,  and  for  the  Lord  Chancellor  and  the 
Master  of  the  Rolls  in  Ireland  respectively, 
upon  hearing  of  the  petition  of  the  mother  of 
any  infant  or  infants  being  in  the  sole  custody 
or  control  of  the  father  thereof,  or  of  any  per- 
son by  his  authority,  or  of  any  guardian  after 
the  death  of  the  father,  if  he  shall  see  fit,  to 


been  labouring  under  an  impression  of  great 
misconduct  on  the  part  of  her  husband,  com* 
municated  to  her  by  a  person  who  was  then 
supposed  to  be  friendly  to  her.  Acting  upon 
these  representations,  she  had  separated  from 
him.  Sometime  afterwards  she  had  reasoa 
to  doubt  the  accuracy  of  the  representations 
made  to  her.  She  therefore  became  desirous 
of  a  reconciliation  and  of  returning  home,  on 
account  of  her  children.  With  that  view  she 
wrote  to  her  husband  several  letters  of  sub- 
mission, expressing  her  anxiety  to  bt  recon- 
ciled,— to  none  of  which  did  slie  receive  any 

make  order  for  the  access  of  the  petitioner  to 
such  infant  or  infants,  at  such  times  and  sub- 
ject to  such  regulations  as  he  shall  deem  con- 
venient and  just,  and  if  such  infant  or  infants 
shall  be  within  the  age  of  seven  years,  to  make 
order  that  such  infant  or  infants  shall  be  de- 
livered to  and  remain  in  the  custody  of  the 
petitioner  until  after  attaining  such  age,  sub- 
ject to  such  regulations  as  he  shall  deem  con- 
venient and  just.''  (The  act  is  printed  in  full, 
18  Leg.  Obs.  356.    See  also  19  Leg.  Obs.  20.) 
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inswer,  except  one  sufrg^estin j^  that  any  further 
coiDinunication  shoald  be  made  throuf^h  his 
•olicitor.  She  wrote  to  the  same  effect  to  the 
solicitor,  and  his  answer  was  that  he  had  no 
iBstructions  in  the  matter.  Before  the  act 
under  which  the  petition  was  presented  was 
passed  the  petitioner  had  instituted  a  suit  for 
coDJogal  rights  in  the  Ecclesiastical  Court. 
That  suit  Mug  defended  .was  still  pending. 
The  petitioner  stated  that  she  was  labouring 
under  great  anxiety  of  mind  respecting  her  six 
young  children,  none  of  whom  she  had  been 
permitted  to  see.  The  husband  was  a  gentle- 
man of  large  fortune,  and  resided  at  South- 
gate,  where,  so  late  as  the  10th  of  October,  he 
was  known  to  have  been.  The  lady's  solicitor 
had  since  made  inquirv  for  him,  and  he  could 
nowhere  be  found,  it  was  supposed  he  had 
gone  abroad  with  the  children,  and  the  object 
of  this  application  was  to  substitute  service  of 
the  petition. 

The  Fice  Chancellor  asked  what  jurisdiction 
he  had  to  substitute  service  i 

Mr.  Knighi  Bruce, — The  act  said  nothing 
about  service.  The  Court  might  grant  the 
order  merely  on  the  petition,  although  it  was 
consistent  with  the  practice  of  the  Court  to 
require  service. 

His  Honor  replied,  that  to  grant  an  order 
ex  parte  would  not  be  doing  common  justice. 
He  could  readily  conceive  so  gross  a  case  as 
to  require  the  interference  of  the  Court  in  that 
way,  but  this  case  did  not  disclose  such  cir- 
cumstances. He  should  take  the  affidavits 
and  read  them. 

The  Vice  Chancellor,  on  a  subse(|uent  day, 
said  there  was  a  preliminary  question,  whether 
he  bad  jurisdiction  under  the  recent  statute, 
upon  which  subject  he  would  first  say  a  few 
words.  The  53  Geo.  3,  c.  24,  under  which  he 
was  appointed,  required  that  the  \^ce  Chan- 
cellor should  have  full  power  to  hear  and 
determine  all  causes  which  shall  be  at  any 
time  depending  in  the  Court  of  Chancery  in 
England,  &c.,  or  which  shall  be  submitted  to 
the  jurisdiction  of  the  said  Court,  or  of  the 
Lord  Chancellor  for  the  time  being,  by  the 
special  authority  of  any  act  of  parliament. 
Now  the  doubt  which  was  suggested  arose 
from  the  circumstance  that  the  power  of  the 
act,  2  &  3  Vict.  c.  54,  was  given  to  the  Lord 
Chancellor  and  the  Master  of  the  Rolls,  with- 
out mentioning  the  Vice  Chancellor.  He  had 
gone  to  the  fountain  head  to  find  out  how  that 
%vas,  and  he  had  the  very  best  authority  for 
stating  that  the  act,  as  originally  drawn,  con- 
tained the  words  "  The  Vice  Chancellor,"  but 
that  they  were  afterwards  struck  out,  as  being 
virtually  comprehended  in  ihe  words  "  The 
Lord  Chancellor."  He  had  no  doubt,  there- 
fore, that  he  had  jurisdiction  under  the  Custody 
of  Infants  Act. 

Mr.  K.  Bruce  said  there  were  circumstances 
which  might  render  it  at  present  unnecessary 
lor  his  Honor  to  give  judgment  on  the  point 
whether  be  would  order  substituted  service  of 
the  petition ;  but  if  it  should  become  neces- 
sary to  trouble  his  Honor  on  the  point,  he 
would  take  care  to  do  so  before  his  Honor 


should  have  forgotten  the  mass  of  affidavits  he 
bad  taken  the  trouble  to  read. 

Ex  parte  Mrs,   T,,  in  re  the  Custody  of 
Infants  Act, — At  Westminster,  November  4th 
and  8th,  1839. 


[Before  the  Four  Judges,  j 

FREEMAN  BT  BIRTH. — QUO  WARRANTO. 

The  charter  of  the  borough  of  Maidon>granted 
the  right  to  the  freedom  of  that  borough  to 
different  classes  of  persons,  and  among 
other  things,  declarei,  that  every  daughter 
of  an  admitted freetnan  should  haw  a  right 
to  non^inate  and  appoint  her  husband  a 
freeman ;  and  further,  that  if  any  daughter 
of  an  admitted  freeman  died  **  leaving  her 
husbafid  and  child  or  children  or  anu  of 
them  behind  her,*'  he  and  they  should  be 
respectively  entitled  to  the  freedom  of  the 
(torough  in  the  same  way  as  if  her  husband 
had  been  admitted  during  her  life,  K,  a 
stranger,  married  the  daughter  of  a  free 
man — she  died  before  her  husband  was  ad" 
jmitted  a  freeman — he  married  again,  and 
had  a  son  by  his  second  marriage.  Held, 
that  this  son  was  entitled  to  the  freedom  by 
birth. 

This  was  a  proceeding  in  the  nature  of  a 
Quo  fTarranto,  to  try  by  what  authority  the 
defendant  claimed  to  exercise  the  privileges  of 
a  freeman  of  the  borough  of  MaJdon.  The 
defendant  had  pleaded  a  right  to  the  freedom 
in  virtue  of  his  birth,  his  father  having  been  the 
husband  of  the  daughter  of  a  freeman.  The 
plea  stated  in  substance,  that  long  before  the 
passing  of  the  statute  in  the  information  men- 
tioned, (the  Municipal  Corporation  Act)  his 
Majesty  Geo.  3  was  pleased  to  grant  to  the 
borough  of  Maiden  a  charter,  which,  after 
reciting  that  the  borough  was  an  ancient  bo- 
rough, but  had  then  (in  1810)  fallen  into  de- 
cay, declared  that  for  the  purpose  of  restoring 
the  borough  to  its  ancient  state,  his  Majesty 
had  been  graciously  pleased  to  grant  it  certain 
rights,  liberties,  and  privileges.  The  letters 
patent  described  six  classes  of  persons  who 
might  be  entitled  to  the  freedom  of  the  bo- 
rough. The  first  class  was  to  consist  "  of 
every  person  who  had  been  admitted  into 
the  freedom  of  the  borough  before  the  cor- 
poration had  fallen  into  a  state  of  decay." 
The  second  class  "of  every  person  who  by 
the  usaf{e  and  custom  of  the  borough  would 
have  been  entitled  by  birth  and  servitude  to  his 
admission  into  the  freedom  of  the  borough, 
and  tu  be  of  the  commonalty  thereof,  in 
case  the  corporation  had  not  fallen  into  decay 
so  as  to  prevent  his  obtaining  such  admis- 
sion." The  third  class.  "  Every  person  who,  if 
such  last-mentioned  persons  had  been  ad- 
mitted unto  the  freedom  of  the  borough^  would 
by  the  said  usage  and  custom  have  derived  title 
to  the  same  freedom  by  birth  or  servitude,  by, 
through*  or  under  them,  or  any  of  them,  in  case 
the  said  corporation  had  not  fallen  into  decay, 
shall  and  may  within  six  calendar  months  from 
the  date  of  these  presents,  &c."  be  admitted. 
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The  fourth  class.  ''All  the  children  or  ap- 
prentices of  such  persons  so  admitted  by  virtue 
of  these  presents  shall  have  the  same  right, 
title,  and  claim  to  their  freedom,  and  to  the 
power  of  conferring  the  same  hereafter,  as  if 
their  respective  parents  or  masters  had  been 
admitted  to  their  freedom  so  soon  as  they 
would  have  been  entitled  thereto  in  case  the 
same  corporation  had  not  fallen  into  decay." 
llie  fifth  class.  "  Each  and  fevery  daughter 
of  every  person  who  was  heretofore  admitted 
unto  the  freedom  of  the  said  borough,  or  who 
shall  he  duly  admitted  to  the  freedom  of  the 
same  by  these  presents,  or,  being  now  deceased, 
would  be  entitled  to  be  admitted  into  the  same 
if  he  were  now  living,  shall  have  the  same 
right  to  nominate  and  appoint  her  husband 
to  be  a  freeman  of  the  said  borough  as  the 
daughters  of  freemen  possessed  before  the  said 
corporation  fell  into  dissolution  and  decay." 
The  6th  class. — "And  that  in  all  cases' in 
which  a  woman,  being  the  daughter  of  any 
person  who  was  duly  admitted  into  the  freedom 
of  the  said  borough  before  the  said  corporation 
had  fallen  into  decay,  or  of  any  person  who  by 
the  usage  and  custom  of  the  said  borough 
would  have  been  entitled  by  birth  or  servitude 
to  his  admission  to  the  freedom  thereof,  in 
case  the  said  corporation  had  not  fallen  into 
decay,  hath  been  married  and  hath  died  before 
the  granting  of  these  our  letters  patent,  leaving 
her  husband  and  child  or  children,  or  any  of 
them  behind  her,  or  who  being  now  liriog  and 
a  widow  hath  a  child  or  children  lawfully 
begotten,  shall  respectively  have,  enjoy,  ana 
be  entitled  to  the  same  rights  as  he  and  they 
would  have  been  entitled  to  if  such  woman 
had  upon  her  said  marriage  conferred  the  free- 
dom of  the  said  borough  upon  her  said  husband 
according  to  the  usage  of  the  said  borough, 
and  her  said  husband  had  been  thereon  duly  ad- 
mitted thereto.  And  all  ancient  customs,  &c. 
shall  be  observed." — Before  the  grant  of  the 
letters  patent,  every  daughter  of  a  freeman  of 
the  borough  could,  during  her  life,  confer  upon 
ber  husband  the  right  to  the  freedom  of  the 
borough,  and  he  would  then  have  a  right  to  be 
admitted  to  the  same.  The  plea  stated  that 
Bunting  the  elder,  before  the  grant  of  the 
letters  patent,  and  after  the  corporation  had 
fiillen  mto  decay,  was  lawfully  married  to 
Sarah,  the  daughter  of  Isaac  Nevitt,  who  had 
been  duly  admitted  a  freeman  of  the  borough. 
She  died,  leaving  John  Bunting  the  elder,  her 
husband,  her  surviving.  She  had  nominated 
him  a  freeman,  but  he  had  never  been  admitted 
to  his  freedom.  After  her  death  her  husband 
married  one  Elizabeth  Richardson,  and  the 
defendant  was  the  son  of  this  second  marriage. 
The  defendant  claimed  to  be  a  freeman  in 
right  of  his  father,  in  the  same  way  as  if  his 
father  had  been  an  admitted  freeman  of  the 
borough.  There  was  a  demurrer  to  the  plea, 
and  the  question  intended  to  be  raised  was, 
whether  there  was  any  thing  in  the  charter  to 
restrain  the  right  of  a  person  so  circumstanced. 
It  was  argued  for  the  prosecution  that  the 
father  did  not  fall  within  the  first  class  of 
persons  mentioned  in  the  charter,  becatise  he 


had  not  been  admitted  into  the  corporation 
before  the  corporation  fell  into  decay :  that 
he  did  not  fall  within  the  second  class,  because 
he  ^vas  not  a  person  who  by  the  usage  of  the 
borough  would  have  been  entitled  to  be  ad- 
mitted by  birth  or  servitude  :  that  he  did  nut 
fall  within  the  third  class,  because  that  referred 
only  to  persons  who  by  usage  or  custom  would 
derive  their  title  through  those  who  claimed 
by  birth  or  servitude :  and  that  he  did  not  faU 
ivithin  the  fourth  class,  because  he  was  not  the 
child  or  apprentice  of  a  person  who  had  been 
admitted  under  the  charter  within  six  months, 
as  provided  for  in  the  regulations  respecting 
the  third  class. 

The  case  was  argued  by  Mr.  Serjeant  Ste- 
phen, in  support  of  the  quo  warranto,  and  by 
Mr.  Buit  for  the  defendant.  The  points  taken 
in  argument  are  fiilly  adverted  to  in  the  judg- 
ment. 

Lord  Denman,  C.  J. —  I  tldnk  that  the 
words  of  the  charter  are  clear.  I  shall  not 
enter  into  the  argument  as  to  what  was  in- 
tended, nor  refer  to  reasons  of  analogy  drawn 
from  other  parts  of  the  instrument,  for  I  find 
words  which  shew  me  that  the  party  is  clearly 
entitled  to  the  right  he  claims.  He  has  the 
same  right  as  his  rather  had  conferred  on  him. 
That  brings  us  to  the  question  what  that  right 
was.  1  think  his  right  is  fully  established  by 
the  words  describing  the  6th  class.  The  only 
doubt  that  was  raised  in  my  mind  was  on  the 
words  in  the  fourth  clause,  which  gave  the 
right  of  conferring  the  freedom  hereafter ;  on 
which  it  was  argued,  that  if  it  was  intended 
that  he  should  have  the  right  complete  at  the 
time,  it  would  have  been  so  stated.  But  I 
think  that  the  words  "  confer  the  freedom  here- 
after" do  not  mean  the  right  of  transmitting 
from  son  to  son,  but  the  right  of  transmitting 
by  marriage.  I  think  that  the  son  here  had 
the  same  right  as  if  the  title  had  been  fully 
conferred  on  the  father  during  the  wife's  life, 
and  he  had  been  duly  admitted  on  such  title. 

Mr.  Justice  Patteson, — ^I  am  entirely  of  the 
same  opinion.  I  was  struck  in  the  course  of 
the  argument  with  the  construction  attempted 
to  be  put,  for  the  prosecution,  on  the  4th 
clause ;  and  if  it  was  necessary  for  the  defen- 
dant to  avail  himself  of  that  part  of  the  charter, 
I  should  probably  be  of  opinion  that  he  could 
not  do  so,  because  he  had  not  been  admitted. 
But  he  does  not  found  his  claim  on  that  clause, 
but  on  a  subsequent  one.  The  words  of  the 
4th  clause,  too,  appear  to  me  to  bear  the  con- 
struction of  relating  to  the  daughters  of  per- 
sons who  have  been  so  admitted,  so  that  the 
words  "confer  hereafter"  have  a  full  meaning 
given  to  them,  without  applying  them  to  a  case 
like  the  present. 

Mr.  Justice  fFiUiams, — I  am  of  the  same 
opinion.  What  ^vas  the  object  of  this  charter  I 
It  was  to  remedy,  as  much  as  possible,  the  de- 
cay of  the  corporation.  The  plain  meaning  of 
the  words  "  any  of  them,'*  in  the  6tb  clatise, 
is  any  husband  or  any  child,  &c.  The  husband, 
then,  clearly  stands  in  the  same  predicament 
as  if  he  had  been  admitted  in  his  wife's  life* 
time. 


Superior  Courts :  Q.  B,  Practice  Court ;  Common  Pleas. 


47 


Mr.  Justice  Coleridge.  —  The  defendant 
ciaimed  under  his  father,  J.  Bunting,  the 
elder.  Then  the  question  is,  in  what  situation 
the  father  stood.  It  seems  to  me  that  his  case 
fell  within  the  words  of  the  6th  clause.  His 
wife  was  the  daughter  of  a^person  entitled  to 
the  freedom.  She  had  died  before  the  charter 
was  granted,  leaving  her  husband  her  survi- 
ving; but  then  the  charter  says  "leaving 
a  husband  or  child  or  children  or  any  of 
them.**  The  word  "anywhere,  roust  apply 
to  the  husband  as  well'  as  to  the  children. 
She  having  died,  such  husband  shall  have  the 
same  right  as  he  would  have  had  if  on  her 
marriage  she  had  conferred  the  freedom  upon 
bim,  and  he  had  been  duly  admitted.  If  the 
husband  falls  within  these  words,  then  what  is 
the  true  construction  of  them  Ht  is  conteaded 
that  the  husband  was  only  intended  to  enjoy 
the  freedom  for  his  life.  I  do  not  see  any 
good  ground  for  such  a  construction.  The 
prosecntor  is  bound  to  make  out  that  it  exists. 
The  hnsband  was  a  freeman  of  a  corporation, 
and  as  he  had  the  same  sort  of  freedom  as 
other  persons  in  the  corporation,  he  was  within 
Che  letter  and  spirit  of  the  charter,  and  so  is 
lus  son.  As  to  the  argument  of  convenience, 
1  think  it  is  in  favour  of  this  claim,  for  the  re- 
jection of  the  claim  would  go  to  restrict  the 
freedom  to  freedom  for  life,  instead  of  making 
it  transmissible :  besides  which  it  would  create 
two  classes  of  freemen  in  the  borough,  enjoy- 
ing dillierent  rights,  and  that  would  atfect  the 
borough  in  many  respects ;  for  instance,  in  the 
taking  of  apprentices,  as  one  set  of  masters 
would  be  able  to  confer  the  freedom,  and 
another  would  not.  Looking,  therefore,  at 
the  words  and  spirit  of  the  act,  and  at  the 
convenience  and  justice  of  the  case,  the  con- 
struction clearly  demanded  seems  to  me  to  be 
in  favour  of  the  defendant. 

Judgment  for  the  defendant. — The  Queen 
V.  J.  Bunting  the  younger,  M.  T.  18;39. 
Q.  B.  F.  J. 


SvifttCi  Bntcf)  practice  Court. 

IMPARL ANCB.^SCIBV  FACIAS. — JUDGMENT  IN 
BJSCTMBNT. — ^WRiT  OF  RESTITUTION. 

8emble,  thet  imparlances  in  proceedings  by 
sci.  fa.  are  not  abolished  since  the  passing 
of  the  Uni/ormity  of  Process  Act, 

Ciiltom  moved  for  a  rule  nisi  to  rescind  an 
order  made  by  Mr.  Baron  Afaule,  for  setting 
aside  a  judgment  under  these  circumstances. 
It  was  an  action  of  ejectment,  and  judgment 
was  obtained  by  the  lessor  of  the  plaintiff.  This 
was  allowed  to  remain  more  than  a  year  without 
issuing  execution  upon  it.  A  scire/acias  was 
then  issued  on  the  judgment,  and  without  giving 
the  defendant  an  imparlance,  a  writ  of  habere 
facias  possessionem  was  then  issued,  and  pos' 
session  given  to  the  lessor  of  the  plaintiff.  An 
application  was  then  made  to  Mr.  Baron 
Maule,  to  set  aside  the  judgment  so  signed, 
and  the  writ  of  possession  so  executed.  His 
Lordship  accordingly  made  an  order  to  that 
effect,  on  the  grouna  that  an  imparlance  had 


not  been  given  by  plaintiff  in  the  proceedings 
by  scire  facias.  The  question  was,  whether 
imparlances  were  abolished  in  proceedings  by 
sci.  fa.  as  in  ordinary  cases.  In  the  case  of 
Frean  v.  Chaplin,  2  Dowl.  523,  it  was  held 
that  imparlances  were  not  abolished  by  the 
Uniformity  of  Process  Act,  but  that  decision 
was  overruled  by  fVigley  v.  Tomlins,  3  Dowl. 
7.  It  seemed  by  analogy  that  the  imparlances 
were  abolished  in  the  case  of  proceedings  by 
sci,  fa, 

Littledale,  J.— I  do*nt  think  the  Uniformity 
of  Process  Act  can  be  considered  as  applying 
to  proceedings  by  sci,  fa.  However,  you  may 
take  a  rule,  as  it  is  fit  the  question  should  be 
discussed. 

Rule  granted. — Doe  d.  Phillips  v.  Roe,  M. 
T.  1839.    Q.B.  P»C. 

Common  l^letul, 

JUOOMBNT  AGAINST  CASUAL  BJBCTOR. 

In  efectment  where  there  were  several  co-te- 
nants,  five  of  whom  only  had  been  served, 
the  Court  refused  to  grant  a  rule  nisi 
against  those  upon  whom  no  service  had 
been  effected,  for  judgment  against  the 
casual  ejector, 

James  moved  fur  judgment  against  the 
casual  ejector.  There  were  seven  tenants,  of 
whom  five  had  been  served.  He  moved  that 
there  should  be  a  rule  nisi  against  those  who 
were  not  served,  and  a  rule  absolute  against 
the  rest  He  cited  Doe  dem.  Right  v.  Wrong, 
2  Chit.  Rep.  175 ;  they  were  not  joint-tenants. 

Tindal,  C.  J. — You  might  turn  two  persons 
out  of  possession  who  never  heard  of  the  pro- 
ceedings. They  are  not  joint  tenants,  but  only 
co-tenants.  You  may  take  a  rule  as  against 
five,  but  not  as  regards  the  other  two. 

Rule  accordingly. — Doe  dem.  Slee  v.  Roe. 
M.  T.  1839.    C.  P. 

FILING  AC  KNOWLEDGE  MB  NT  OF  MARRIED  WO- 
MAN.— AFFIDAVIT. 

Where,  in  an  aoplictition  to  file  the  acknotc 
ledgement  of  a  married  woman,  it  duly  ap- 
peared by  the  certificate  that  the  party  was 
of  full  age,  but  in  the  affidavit  the  same  fact 
was  stated,  the  deponent  adding,  **as  he 
verily  believed;  **  the  Court  refused  to  order 
the  officer  to  file  the  acknowledgement,  and 
directed  the  affidavit  to  be  amended, 

Bere  moved  that  the  Court  would  direct  the 
clerk  of  the  enrolments  to  file  the  acknow- 
ledgement of  a  married  woman,  under  the 
Fines  and  Recoveries  Act.  The  certificate  was 
regular,  and  stated  that  the  married  woman, 
who  was  in  Van  Dieman's  Land,  was  of  full 
age,  but  in  the  afiidavit  it  was  stated  that  the 
party  was  of  full  age,  "  as  the  deponent  verily 
believed."  It  was  submitted  that  this  was  su^ 
ficient,  especially  as  there  was  no  doubt  of  the 
fact  alleged. 

Tindal,  C.  J. — ^You  had  better  supply  the 
fact  in  your  affidavit,  as  it  is  so  easy  of  authen- 
tication^ 

Rule  refused.—/?^  Ann  Coverdale,  M.  T. 
1839.    C.  P. 
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JUDGMENT  AGAINST  THE  CASUAL  EJECTOR. 

An  action  of  ejectment  was  brought  to  recooer 
possession  of  a  piece  of  land,  taken  into  a 
road  under  the  provisions  of  an  act  of  par- 
liament, A  motion  hamng  been  made  for 
judgment  against  the  casual  ejector,  service 
having  been  effected  on  the  commissioners, 
in  whom  the  road  was  vested,  the  Court 
refused  to  grant  the  rule, 

Robinson  moved  for  judgment  against  the 
casual  ejector.  The  action  of  ejectment  was 
brougfht  to  recover  land  taken  into  a  public 
road  under  the  provisions  of  an  act  of  parlia- 
ment^ as  it  was  alleged,  illegallv.  The  road 
was  declared  by  the  act  to  belong  and  be 
vested  in  certain  commissioners  as  trustees, 
and  service  had  been  effected  on  one  of  the 
commissioners,  and  upon  their  clerk. 

Tindal,  C.  J. — I  do  not  see  that  you  have 
adopted  the  right  course  in  seeking  your  re- 
medy. There  is  no  one  in  possession,' and 
bow  can  you  swear  that  you  have  served  the 
tenant  in  possession  ?  You  cannot  term  the 
commissioners  tenants  in  possession.  They 
are  not  so  much  so  as  the  public  who  pass 
over  the  road. 

Rule  refused. — Doe  d.  fFhite  v.  Roe,  M.  T. 
1839.    C.  P. 


COPT  OF  WRIT  OF  SUMMONS. — INDORSEMENT. 

— AMENDMENT. 

The  indorsement  on  the  copy  of  a  writ  of 
summons  directing  the  defendant  to  pay  the 
amount  of  the  debt  and  costs  "  to  the  plains 
tiff  or  his  attorn :" — the  Court  refused  to 
set  aside  the  copy  of  the  writ,  and  held  that 
the  indorsement  might  be,  amended, 

Martin  moved  for  a  rule  to  set  aside  the 
copy  of  the  writ  of  summons  served  on  the 
defendant  in  this  action,  on  the  ground  of  an 
irregularity  in  the  indorsement.  An  indorse- 
ment was  necessary  to  be  made,  stating  the 
amount  of  the  plaintiff's  claim  for  debt  and 
costs,  and  that  the  amount  should  be  paid  to 
the  "  plaintiff  or  his  attorney.*'  Here  the 
words  quoted  were  written  *'  the  plaintiff  or 
his  attorn,*'  and  the  indorsement  there  stopped. 
It  was  admitted  that  the  attorney's  name  was 
given  in  the  writ,  but  it  had  been  repeatedly 
held  that  the  rule  must  be  strictly  followed. 

Tindal,  C.  J.— The  indorsement  may  be 
amended  on  an  application  to  the  Court.  It 
is  evidently  an  error. 

Martin  urged  that  it  had  been  laid  down  that 
such  an  amendment  could  not  be  made. 

Coltman,  J.— The  distinction  has  been  drawn 
between  the  cases  arising  under  anv  statute^ 
and  Under  a  rule  of  the  Judges.  In  the  former 
instance  an  amendment  will  not  be  allowed, 
but  under  the  latter  the  Court  has  decided  that 
it  may  be  made. 

Tindal,  C.  J.--On  an  application  the  amend- 
ment might  be  made,  as  the  indorsement  is 
ordered  by  a  rule  of  the  Judges. 

Rule  refused.— /^noii.,  M.  T.  1839.    C,  P. 


C^ircfiequf r  at  ^leauC. 

JUDGMENT  AS  IN  CASE  OF  A  NONSUIT.— 
INSUFFICIENT  AFFIDAVIT. — EXCUSE. 

In  order  to  excuse  a  default- in  proceeding  to 
trial  pursuant  to  notice,  some  excuse  must 
be  alleged  in  shewing  cause  against  the 
rule  for  judgment  as  in  case  of  a  nonsuit, 
beyond  the  mere  fact  of  being  unprepared 
to  go  to  trial. 

Peacock  shewed  cause  against  a  rule  nisi  for 
judgment  as  in  case  of  a  nonsuit,  obtained  by 
Tomlinson,  The  affidavit  on  which  cause  was 
shewn  stated,  that  the  defendant's  attorney 
had  been  desired  by  his  client  to  countermand 
notice  of  trial,  as  he  was  not  then  prepared  to 
try.  Pursuant  to  this  direction  he  had  counter- 
manded it ;  and  since  that  time  he  had  been 
unable  to  find  the  plaintiff;  but  he  verily  be- 
lieved that  his  client  would  be  able  to  go  to 
trial  at  the  next  assizes. 

Tomlinson,  in  support  of  the  rule,  contended 
that  although  a  very  slight  excuse  might  be 
sufficient  for  not  proceeding  tu  trial,  yet  that 
there  must  be  soma  excuse;  here,  however^ 
there  was  none. 

Lord  Abinger, — No  excuse  is  here  stated 
for  not  proceeding  to  trial,  and  therefore  the 
present  rule  must  be  absolute  for  judgment  as 
m  ca8<f  of  a  nonsuit. 

Rule  absolute.— ^iV/iJ  v.  Jopkin,  M.  T.  18  -19. 
Excheq. 

^utrn'tf  Uriu^. 
Michaelmas  Term,  1839,  3d  Fictoria, 

\bth  November,  1839. 
This  Court  will,  on  the  26th  instant,  hold  sit- 
tings, and  will  proceed  in  dispofine  of  the  busi- 
ness in  the  Peremptory  Paper  on  that  day,  and 
in  the  New  Trial  Paper  on  the  27th  and  28th 
instant,  and  in  the  Special  Paper  on  the  29th 
and  30th  instant ;  ana  on  the  last  mentioned 
day  will  give  Judgment  in  Cases  previously 
argued.  By  the  Court. 

THE  EDITOR'S  LETTER  BOX. 


We  are  informed  that  the  case  reported 
p.  30,  ante,  of  an  application  to  the  Court  by 
a  candidate  to  be  examined  this  term,  who 
had  omitted  to  give  one  of  his  notices  through 
a  misunderstanding  with  one  of  the  Judge's 
clerks,  was  that  of  **  Ex  parte  Goode,"  and  not 
"  Ex  parte  Rowlands* 

The  long  Lists  of  Causes  in  all  the  Courts, 
which  we  gave  on  the  first  day  of  term,  has 
thrown  some  matter  into  arrear,  but  we  shall 
speedily  dispose  of  it. 

The  List  of  /Z^-admissions  for  the  last  day  of 
this  Term,  which  we  gave  last  week,  were  more 
pressing  than  the  Admissions,  which  relate 
only  to  Hilarv  Term.  Objections  to  any  of 
the  Re-admissions  intended  to  be  made  throug-h 
the  Law  Society  should  be  stated  without 
delay. 

Tue  "Un-Common  Law  Rhymes"  have 
been  received,  and  will  probably  appear  in  the 
next  Monthly  Record. 


ITfie  Utqal  ^twv^tv^ 


SATURDAY,  NOVEMBER  23,  1839. 


s=: 


»• 


Quod  mairis  ad  nos 


Peitioet,  etoescire  malani  est,  afiteiiius. 


Ho  RAT. 


POINTS  AS  TO  TITLE. 


Thb  important  question  involved  in  the 
construction  of  the  stat.  3  &  4  W.  4,  c.  27, 
US  to  the  length  of  title  which  must  now  be 
produced,  has  not,  so  far  as  we  are  aware, 
been  the  subject  of  any  direct  decision.  It 
.was,  however,  incidentally  touched  upon  in 
a  very  late  case.  In  this  case,  the  main 
point  was,  whether  a  title  was  marketable 
where  there  are  no  title  deeds  whatever  in 
the  possession  of  the  vendor.  As  to  this, 
the  following  rule  may  be  collected  from 
Mr.  Preston's  work  on  Abstracts.*  Some- 
times the  first  deed  in  the  abstract  is  of 
a  date  felling  within  the  requisite  period  ; 
but  the  history  of  the  title  is  traced 
through  a  period  of  that  duration,  by  shew- 
ing, either  from  the  recitals,  or  from  a 
short  history  of  the  title  in  the  descrip- 
tion of  the  parcels,  or  from  the  assess- 
ments to  the  land-tax,  or  from  a  schedule 
ft  of  the  title  deeds,  that  the  ownership  on 
^  which  the  title  depends,  commenced  up- 
wards of  the  required  number  of  years  since. 
And  this,  in  general,  is  deemed  satisfactory 
by  conveyancers,  especially  after  an  inquiry 
for  wills,  settlements,  &c,  as  far  as  that  in- 
quiry can  reasonably  be  prosecuted,  or 
where  the  property  is  small. 

In  the  case  to  which  we  allude,  a  reference 
to  the  Master  was  not  to  report  whether  a 
good  title  could  be  made  to  the  property, 
bat  to  approve  of  an  indemnity  to  be  given 
to  Lord  Kensington.  "  It  is  not  the  usual 
practice,  (said  Mr.  Petnberion,  arguendo)  to 
require  the  same  extent,  or  the  same  accu- 
nwsy  of  proof  of  title,  where  property  is 
proposed  as  an.  indemnity  against  a  con- 
txBgent  loss,  which  may  never  occur,  as  is 

•  Ptest.  Aba.  20,  29,  252. 
▼OL.  XIX.— wo.  559. 


necessary  in  the  case  of  a  mortgage  or  pur- 
chase :  a  purchaser  or  mortgagee  is  entitled 
to  have  a  good  marketable  title,  while  for 
the  purpose  of  an  indemnity,  Kprimd  facie 
good  holding  title  is  sufficient.  The  late 
statute  3  &  4  W.  4,'  c.  27,  has  abridged 
the  time  during  which  a  party  can  recover 
land,  the  extreme  limit  is  now  forty  years : 
the  effect  of  this  leg^lative  enactment  is  to 
diminish  the  extent  of  title  formally  neces- 
sary to  be  shewn,  and  now  a  forty  years' 
title  ought  to  be  deemed  a  marketable  title, 
1  Sugden  V.  &  P.  330.  In  all  cases  there 
may  be  outstanding  estates,  but  here  there 
is  no  suggestion  or  ground  of  suspicion  that 
any  exist.  Watkins  has  been  in  undis- 
turbed possession  of  the  property  for  twenty- 
seven  years,  and  there  ia  evidence  of  re- 
putation of  the  ownership  of  Lloyd  and 
Watkins  for  more  than  100  years.  It  has 
been  decided  that  the  absence  of  title  deeds 
does  not  necessarily  make  a  title  bad,  I 
Prest.  Abst.  23.  [The  Master  of  the  Rolls. 
I  am  far  from  thinking  otherwise.]  Con- 
veyancers consider  the  land-tax  assessments 
as  evidence  of  seisin.**  The  Master  of  the 
Rolls  said — I  think  that  the  evidence  here 
is  not  sufficient,  because  it  rests  upon  in- 
formation and  belief ;  I  am  perfectly  satis- 
fied that  there  are  good  titles  in  which  the 
origin  cannot  be  shewn  by  any  deed  or 
will;  but  then  you  must  shew  something 
that  is  satisfactory  to  the  mind  of  the 
Court, — that  there  has  been  such  a  long 
uninterrupted  possession,  enjoyment  and 
dealing  with  the  property  as  to  afford  a 
reasonable  presumption  that  there  is  an 
absolute  title  in  fee  simple.  Now  it  rests 
here  on  the  information  and  belief  of  a  gen- 
tleman, without  stating  the  circumstances 
upon  which  his  information  and  belief  rest : 
I  think  that  he  ought  to  have  stated  the 
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circumstances  to  have  enabled  the  Court  to 
judge  of  them :  not  to  state  his  belief,  but 
to  bring  to  the  Court  the  means  of  founding 
a  presumption.  I  do  not  think  that  the 
evidence  here  is  sufficient,  and  on  that 
ground  it  is,  that  I  allow  these  exceptions. 
I  confess  I  do  not  see  any  reason  to  think 
that  this  property  may  not  be  of  ample 
value  for  the  purpose  of  indemnity.  It 
seems  to  me  that  the  property  is  sufficient 
in  point  of  value ;  on  the  other  point,  I 
think  the  case  must  go  back  to  the  Master.^ 

It  wDl  be  seen  that  it  was  laid  down  by 
counsel  in  this  case,  without  disapproba- 
tion from  the  Court,  that  a  forty  years'  title 
is  now  sufficient. 

Another  disputed  question  in  the  law  of 
marketable  titles  is  in  what  cases  on  the 
purchase  of  a  lease,  the  purchaser  can  com- 
pel the  production  of  a  lessor's  title.  We 
endeavoured  in  our  ninth  volume^  p.  113,^ 
to  collect  the  cases  and  state  the  law  as  to 
this,  and  we  may  here,  after  tins  interval, 
recapitulate  our  conclusions. 

Where  an  auctioneer  on  a  sale  of  lease- 
holds, omitted  the  usual  clause,  dispensing 
with  the  necessity  of  producing  his  em- 
ployer's title,  Lord  EUenborough^  considered 
the  negligence  so  gross  as  to  preclude  the 
auctioneer  from  recovery  for  his  trouble  in 
the  sale.  But  it  has  been  very  recently 
decided*  that  where,  on  the  sale  of  leasehold 
property,  one  of  the  conditions  of  sale  was 
that  the  vendor  *'  should  not  be  obliged  to 
produce  the  lessor's  title  "  the  vendee  hav- 
ing aliunde  discovered  certain  defects  in  the 
lessor's  title,  he  was  entitled  to  resist  the 
completion  of  his  purchase,  notwithstanding 
the  above  condition. 

We  are,  however,  here  to  consider  the 
cases  where  there  has  been  no  stipulation 
on  the  subject  by  the  parties,  and  they  are 
left  to  their  legal  rights.  It  is  now  well 
settled  in  Courts  of  Equity,  that  a  vendor 
cannot  compel  a  specific  performance  of  a 
contract  for  the  purchase  of  leaseholds, 
without  furnishing  an  abstract  of  title,'  on 
the  principle,  among  others,  that  he  who 
seeks  equity  must  do  it.  But  it  has  been 
repeatedly  held  at  common  law,  that  a  les- 
sor who  enters  into  a  contract  for  land  does 
not  thereby  impliedly  engage  that  he  will 


deliver  to  the  lessee  an  abstract  of  the  title 
to  the  freehold ;»  and  Lord  Tenterden  very 
recently^  decided  at  nisi  prius,  that  upon 
the  sale  of  a  lease  without  any  stipulation 
for  making  a  good  title,  or  for  the  produc- 
tion of  a  lessor's  tide,  that  the  purchaser 
cannot  insist  on  its  production. 

However,  these  cases  at  common  law 
may  now  be  considered  to  be  overruled.  In 
Roper  V.  Coombes,^  where  A.,  by  agreement, 
made  on  the  3l8t  of  March,  agreed  to  grant 
a  lease  of  certain  premises,  habendum  from 
the  29th  of  September  then  next  for 
twenty-one  years,  in  consideration  of  100^., 
of  which  10/.  were  to  be  paid  on  the  13th 
of  April,  and  the  residue  on  having  posses- 
sion of  the  premises,  but  no  time  for  grant- 
ing the  lease  was  fixed  by  the  agreement, 
and  B.  being  called  upon  to  pay  the  90/., 
demanded  an  abstract  of  title,  which  was 
refused,  whereupon  he  gave  notice  that  he 
would  rescind  the  contract,  and  commence 
an  action  to  recover  the  10/.  which  he  had 
paid.  It  was  held  that  he  was  entitled  to 
recover,  it  being  proved  at  the  trial  that  at 
the  time  when  the  action  was  brought.  A, 
had  no  power  to  grant  the  lease  contracted 
for. 

In  a  still  later  case^  it  was  held  by  lord 
Denman,  C.  J.,  and  the  Court  of  King's 
Bench,  "  that,  unless  there  be  a  stipulation 
to  the  contrary,  there  is  in  every  contract 
for  the  sale  of  a  lease,  an  implied  under- 
taking to  make  out  the  lessor's  title  to  de- 
mise, as  well  as  that  of  the  vendor  to  the 
lease  itself,  which  implied  undertaking  is 
available  at  law  as  well  as  in  equity ;"  and 
the  Court  refused  to  adopt  the  distinction 
acted  upon  in  George  v.  Pritchard. 

It  still  remains  undecided  whether  a  lessee 
can  in  equity,  as  plaintiff,  call  for  the  les- 
sor's title ;  but  perhaps  it  is  not  too  much 
to  say,  that  according  to  the  present  feeling 
of  the  Courts  on  this  subject,  he  would 
succeed  in  such  an  application. 

Where  the  contract  is  between  the  as- 
signor and  assignee  of  a  lease,  it  appears 
that  if  the  assignor  can  compel  the  produc- 
tion of  the  freehold  title,  the  assignee  will 
be  entitled  to  its  production,^  and  where  it 
is  impossible  for  him  to  do  so,  a  purchaser 
may  recover  his  deposit  and  costs.^  The 
latest  case  on  this  point  is  the  following. 


b  Cotterell  v,  fFatkins^  1  Beavan,  361  j  and 
see  Cotterell  ?.  Lord  Kensins^ony  2  L,  O.  60. 

c  See  also  9  L.  O.  p.  182. 

4  Cited  by  Lord  Denman,  C.  J.;  Souier  v. 
Drake,  3  N.  &  M.  46. 

e  Shepherd  v.  Kentley,  \  C.  M.  &  R.  11/. 

i  Fildes  V.  Hooker,  2  Meriv.  424  ;  Purvis  v. 
Rayner,  193 ;  fFhite  v.  Foljambe,  II  Ves.337  ; 
13  Ves.  605. 


*  Temple  v.  Brown,  6  Taunt.  60 ;  GwiUim  v. 
Stone,  3  Taunt.  433 ;  Su».  V.  &  P.  306. 
^  George  v.  Pritchnrd,  1  Ry.  &  Moo.  417. 
i  6B.&C.634:9D.&R.  662 
J  Souter  V.  Drake,  3  Ne?.  &  M.  40. 
k  See  fThitey.  Foljambe,  U  Ves.  337. 
I  flureau  ?.  Thornhill,  2  W.  Bh.  1078. 


Were  I  Solicitor  General!— The  Penny  Postage  Act. 
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trbicli,  however,  does  not  decide  the  main 
question,  although  it  bears  on  it. 

A  party  contracted  for  the  purchase  of  the 
benefit  of  an  agreement  for  the  lease  of  a 
public  house,  and  also  of  the  stock  and  good- 
will. He  entered  into  possession  before  the 
lease  had  been  granted,  paid  part  of  the 
purchase  money,  and  mortgaged  his  inter- 
est :  Held,  by  Lord  Longdate,  M.  R.>  that 
after  this  mode  of  dealing  he  was  not  en- 
titled to  call  for  the  production  of  the  les- 
sor's title,  or  for  evidence  that  the  lease  was 
made  in  conformity  with  the  power  under 
'which  it  was  granted.™ 


WERE  I  SOLICITOR  GENERAL! 


*'  Wbrb  I  Solicitor  General,  we  should  see 
how  they  would  look  then,*'  said  Mr. 
Horatio  *  Luckless,  on  arriving  at  Pump 
Court.  He  had  just  returned  from  West- 
minster, where  he  had  not  failed  in  attend- 
ance on  any  day  in  the  Term ;  but  where, 
alas !  he  had  as  yet  not  had  an  opportunity 
given  him  of  addressing  any  of  the  fifteen 
Judges.  He  now  wound  his  way  up  his 
long  dirty  staircase  to  the  very  topmost 
story, — pulled  down  the  little  notice  of  his 
clerk,  pinned  to  the  outer  door,  *'  return  at 
six," — drew  from  his  pocket  his  ponderous 
key,  unlocked  the  door,  and  pulled  it  open. 
Here  he  saw  his  fire  burning;  his  books 
and  furniture  all  right ;  but  nothing,  I  re- 
gret to  say,  to  remind  him  that  during  his 
absence  any  client  had  appeared.  He  now 
prepared  for  his  dinner :  his  laundress  had 
placed  two  mutton  chops  in  a  plate  ready 
for  him  in  his  clerk's  room,  and  these  he 
now  essayed,  by  the  help  of  his  bachelor's 
oven,  to  cook  himself.  "  Oh  !'*  said  he, 
fixing  then)  before  the  fire,  "  more  impro- 
bable things  have  come  to  pass  than  that. 
It  is  true,  I  have  been  called  some  time, 
and  have  not  made  much  way  yet,  but  who 
can  say  what  to-morrow  may  bring  forth  ? 
Who  knows  that  the  government  may  not 
take  me  on  as  counsel  in  the  special  com- 
mission !  They  will  want  a  working  junior 
well  used  to  sessions  practice.  WeU,  down 
I  go.  The  third  day  Frost  is  brought  up ; 
Campbell  happens  to  be  taken  iU.  I  chance 
to  have  got  up  aU  the  facts.  I  am  asked  to 
take  the  lead.  This,  of  course,  I  consent 
to  do,  although  a  little  nervous  at  first. 
Well,  now  comes  my  turn.  I  open  in 
gnmd  style,  and  go  through  the  whole 
statement  to  the  complete  satisfaction  of 
the  Court.     Undal,  at  the  close,  giVes  me 

°>  Harden  v.  Bell,  1  Bea.  337. 


an  approving  smile.  Then  we  go  on  with 
our  proofs.  The  case  b  on  the  point  of 
breaking  down,  when,  by  the  judicious 
course  I  pursue,  I  at  once  restore  it,  and 
every  thing  goes  right  for  a  conviction. 
Maule  tells  me  afterwards  it  could  not  have 
been  done  better.  Well,  so  far  so  good. 
I  return  to  town, — I  find  that  one  of  the 
cabinet  had  been  present  all  the  time,  dis- 
guised as  an  attorney's  clerk.  I  learn, 
accidently,  he  has  mentioned  me  to  Lord 
Melbourne,  who  it  is  well  known  is  puzzled 
as  to  whom  he  shall  appoint.  I  am  sent 
for, — I  am  asked  to  take  it.  Of  course,  I 
assent.  I  am  appointed  Solicitor  General. 
I  am  introduced  at  once  into  the  House  of 
Commons,  and  make  my  maiden  speech. 
The  House  is  electrified,— the  Tories  trem- 
ble prodi^ously.  Campbell  is  promoted. 
I  am  offered  the  Attorney  Generalship, 
which  I  of  course  accept.  All  this  time  I 
have  been  in  full  practice.  I  am  presented 
to  the  Queen,  who  this  time  takes  par- 
ticular notice  of  me,  and  invites  me  to 
dinner,  which  of  course  I  accept.  She  is 
charmed  with  my  wit  and  information. 
Melbourne  on  this  looks  somewhat  dis- 
pleased, but  I  restore  his  good  humour  by 
my  admirable  advice  to  him  on  the  conduct 
of  his  government,  and  my  brilliant  speech 
in  the  House  in  its  defence.  Cottenham 
retires, — I  am  offered  the  Great  Seal.  I 
am  appointed  Lord  Chancellor  of  Great 
Britain,  and  retain  the  entire  confidence 
of  the  Queen.  I  am  of  course  created  a 
Peer.  I  should  like  to  know  what  Miss 
Jenkins,  who  declined  to  dance  with  me  a 
second  time  last  Tuesday  evening,  would 
say  then.  I  meet  with  complete  success  in 
the  House  of  Lords.  Brougham  and  L3rnd- 
hurst  sink  into  insignificance.  I  preside 
over  the  Court  of  Chancery  with  mingled 
urbanity  and  dignity;  the  arrear  is  soon 
disposed  of — I  reduce  it  to  a  mere  sha- 
dow."  And  here,  alas!  poor  Luckless 

cast  his  eyes  on  his  mutton  chops.  In  his 
dream  of  greatness  he  had  forgotten  to  turn 
them,  and,  I  grieve  to  say,  they  were  re- 
duced to  a  cinder ! 


THE  PENNY  POSTAGE  ACT. 


The  Penny  Postage  Act  will  come  partially 
into  operation  on  the  5th  of  next  month 
(December),  and  as  we  take  much  interest 
in  the  measure,  which  we  consider  a  great 
boon  to  the  profession,  we  shall  endeavour 
to  facilitate  it  by  every  means  in  our  power. 
The  first  instalment  will  reduce  the  postage 
on  all  general  post  office  letters  of  half  an 
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ounce  weight  to  fourpence,  each  additional 
half  ounce  costing  an  additional /otirTimce. 
Letters  embraced  by  the  circle  of  the  2d 
and  3d  delivery  may  be  sent  for  Id,  by  pre- 
payment. The  main  object  of  both  these 
alterations,  we  conceive,  is  to  accustom  the 
post  office  all  over  the  country  to  the  more 
extensive  change  which  will  follow.  It 
will  be  observed  that  our  work,  and  similar 
unstamped  publications  may,  after  the  5th  of 
December,  be  sent  through  the  post  office 
for  Id.  to  all  places  within  the  range  of  the 
2d  and  3d  deliveries,  a  very  large  district, 
and,  on  the  larger  measure  coming  into 
operation,  to  any  part  of  the  kingdom  on 
payment  of  the  same  sum  of  one  penny,  [See 
the  act  in  the  next  page.] 


CAUTION.— STURDY  BEGGARS. 

Thb  Mendicity  Society  has  been  so  good 
as  to  send  us  an  account  of  a  gang  of 
sturdy  beggars  which  has  lately  infested 
the  neighbourhoods  of  the  Courts  of  Law 
at  Westminster,  and  of  the  Inns  of  Court ; 
and  knowing  the  charitable  and  good-na- 
tured habits  of  our  professional  brethren, 
we  very  readily  use  our  best  endeavours  to 
put  them  on  their  guard  as  to  the  imposition 
attempted  to  be  practised  on  them.     These 
fellows,  we  understand,  consist  of  a  knot 
of  some   twelve  or   fifteen  persons,    who 
appeal  to  the  charitable,  sometimes  singly, 
sometimes    in  twos  or  threes,   disfigured 
with  patches,  and  fluttering  in  rags,  obtru- 
ding their  feigned  wounds  on  the  public, 
and  representing  themselves    to  be  in  a 
starving  condition.     They  have  a  long  tale 
about  their  grievances,   and  declare  they 
were  once  in  a  respectable  way  of  business, 
but  are  now  quite  broken  down.  They  seem 
to  have  been,  by  their  own  account,  a  kind  of 
hand -loom  weavers,  spinning  long  yams, 
which,  having  no  competition,  they  sold  at 
a  considerable  profit;  and  more,  indeed, 
as  they  sometimes  admit,  than  they  were 
worth;  but  that  about  the  year  1834  their 
patent  expired,  and  that  ever  since  their 
business  has  been  falling  oflf.     A  warrant, 
it  seems,  was  about  this  time  issued  against 
them,  which  they  say  was  illegal,  and  this 
did  all  the  mischief,  for  the  workmen  in 
the  adjoining  courts  having  heard  of  it, 
came  and  drove  most  of  them  away  from 
their  old  place  of  business.     This  warrant, 
it  seems,  was  served  on  them  quite  suddenly 
one  morning,   by  one   Botherum^   a  very 
knowing  fellow,  who  had  long  bad  a  spite 
against  them  ;  and  happening  to  know  the 


Lord  Chancellor's  Chaff-wax,  he  clapped 
the  seal  to  a  piece  of  parchment,  and  got  it 
signed,   and   served  it  on  them   without 
more  a-do.      They,  thinking  it  all  right, 
were  struck  quite  dumb  on  beholding  it, 
and  did  not  dare  to  make  any  opposition  to 
it.     Indeed,  knowing  their  guilt,  they  have 
not  ventured  to  say  a  word  until  lately, 
when  hearing  that  Botherum  was  himself 
out  of  employ,  or  dead  as  some  say,  they 
have  began  to  make  a  prodigious  outcry, 
and  have  resorted  to  all  sorts  of  devices  to 
impose  on  the  charitable  and  humane.  Some 
have   gone   about  the  streets  with  a  wig 
on  a  pole,  making  a  most  horrible  howl- 
ing, and  singing  songs  of  a  seditious  ten- 
dency.    Others  assail  any  respectable  old 
gentleman  or  lady  they  may  meet  with ;  and 
request  that  they^ill  purchase  their  small 
articles,  which  they  dedare  they  are  willing 
to  sell  at  a  sacrifice,  whereas  they  are  in 
fact  worth  little  or  nothing.    Two  or  three 
of  them  have  made  themselves  especially  con- 
spicuous.    One  sturdy  looking  fellow,  with 
a  most  determined  eye  and  manner,  is  a  sort 
of  leader  among  them,  and  especially  noisy ; 
he  may  be  caUed,  in  fact,  a  Solicitor  General 
for  the  whole  gang.    This  man,  on  being 
offered  a  Mendicity  ticket,  is  remarkably 
saucy ;  says  he  only  wants  his  rights  (or  writ 
of  rights,  as  he  sometimes  calls  it),  and  that 
he  vnll  have  'em.     It  is  well  known  that  this 
hardened  individual  is  an  excellent  work- 
man^ and  has  more  than  he  can  do ;  and 
on  being  followed  to  his  own  home,  may 
often  be  found  sitting  at  a  table  with  a 
good  hot  dinner,  and,  in  short,  every  delicacy 
of  the  season,  laughing  at  the  dole^  face  he 
has  put  on,  and  telling  the  tricks  he  has 
played .  Another  of  the  crew  is  also  very  well 
off,  in  spite  of  his  pitiful  tale,  which  is  of  the 
most  artful  kind.    He  has  a  long  tale  about 
a  suffering  vrife,  and  poor  helpless  infants  who 
are  about  to  be  torn  asunder,  and  would  bring 
tears  in  your  eyes  if  you  listen  to  him.  It  has 
however,  been  ascertained  that  the  babies  he 
talks  about  are  not  his  own, 'but  merely  lent 
out  for  the  job.     He  has  lately  taken  to  pick 
up  work  at  the  theatres,  all  of  which  he  lays 
to  Botherum,  but  it  is  well  known  that  he 
need  not  go  there  if  he  did  not  like,  having 
plenty  to  do,  and  being  a  pretty  hand  at  his 
trade.     Perhaps  these  are  the  two  most 
notorious  of  the  gang,  which  is  generally 
called  "  the  Old  School ;"  and  we  have^  we 
hope,  said  sufficient  to  put  our  readers  on 
their  guard  against  them.     They  are  all  well 
to  do,  and  are  none  of  them  out  of  work 
unless  they  like.    Several  of  them  job  about 
the  Houses  of  Parliament  when  they  are 
sitting,  and  pick  up  a  good  deal  in  this 
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way ;  others  take  trips  in  the  country,  or  to 
use  the  beggars'  slang,  "  Go  the  circuit !" 
They  are  all  of  them  far  above  want,  and  if 
well  searched  hare  plenty  of  money  in  their 
pockets.  So  well  indeed  are  they  provided 
for,  that  they  have  lately  built  themselves  a 
new  house,  where  the  other  day  they  gave  a 
grand  entertainment  to  the  master  trades- 
men in  their  craft,  and  seemed  in  no  kind  of 
distress  at  all. 

We  have  now  said  enough ;  but  we 
cannot  close  this  short  notice  without 
adding,  that  in  the  opinion  of  some,  this 
gang  of  fellows  have  much  more  serious  in- 
tentions. i\lthough  the  recent  insurrection 
of  the  Chartists  has  for  the  present  been  sup- 
pressed, the  spirit  of  insubordination,  as 
some  think,  has  shown  itself  in  this  form  in 
the  very  heart  of  the  metropolis,  and  has 
extended  itself  to  the  neighbouring  city  of 
Westminster ;  and  although  the  present  in- 
surgents have  not  as  yet  raised  the  same 
banner  as  those  of  Newport  and  Pont3rpool, 
yet,  little  doubt  remains  in  some  minds  that 
they  are  all  confederates,  and  are  parts  of  a 
mighty  chain  which  extends  4tself  through- 
out the  whole  country;  and  indeed,  this 
conspiracy  is  one  of  those  not  without  pre- 
cedent in  the  annals  of  history,  the  number 
of  which  is  confined  to  a  few,  who,  by  long 
brooding  over  their  supposed  grievances, 
have  become  full  of  the  most  unreasonable 
wishes.  However,  we  do  not  assert  this  as 
our  own  opinion. 


CHANGES  IN  THE  LAW 

IN  THB  LAST  SSSSION  OF  PABLIAMBNT. 

No.  XIV. 


REGULATION  OF  THB  D0TIB8  ON  POSTAOB. 

2  &  3  Vict.  c.  42. 

An  Act  for  the  further  Regulation  of  the 
Duties  on  Postage  until  the  F\fth  Day  of 
October  One  thousand  eight  hundred  and 
forty.  [17M  August  1839.] 

Treasury  may  alter  rates  of  postage, — 
Whereas  it  is  expedient  that  the  present  rates 
of  inland  postage  oo  letters  should  be  reduced 
to  one  uniform  rate  of  a  penny  charged  on 
everv  letter  of  a  given  weight,  to  be  hereafter 
fixed  and  determined,  with  a  proportionate 
increase  for  greater  weights,  parliamentary 
privileges  of  franking  being  abolished,  and 
ofiBcial  franking  being  strictly  reg^ulated,  and 
Parliament  pledging  itself  to  make  f(ood  any 
deficiency  of  revenue  which  may  be  occasioned 
by  such  alterations  of  the  rates  of  existing 
duties :  And  whereas  it  is  expedient  and  ne- 
cessary to  give  by  law  a  temporary  authority 
to  the  Lords  of  her  Majesty  Treasury  to  take 
the   necessary  steps  to  give  effect  to  such 


rerlnction,  and  to  make  orders  and  regulations 
for  the  same ;  which  reductions,  oroers,  and 
regulations  shall  have  force  and  effect  to  the 
fiftli  day  of  October  one  thousand  eij2[ht  bun^ 
dred  and  forty,  and  no  longer :  Be  it  there- 
fore enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  spiritual  and  temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  that  it  shall 
be  lawful  for  the  Lords  of  the  Treasury,  from 
time  to  time,  and  at  any  time  after  the  passing 
of  this  act,  bv  warrant  under  (heir  hands,  to 
alter,  fix,  reduce  or  remit  all  or  any  of  the 
rates  of  British  or  inland  or  other  postage 
payable  by  law  on  the  transmission  of  post 
letters,  and  to  subject  such  letters  to  rates  of 
postage  according  to  the  weight  thereof,  and 
a  scale  of  weight  to  be  contained  in  such 
warrant,  (without  reference  to  the  distance  or 
number  of  miles  the  same  shall  be  conveyed,) 
and  to  fix  and  limit  the  weight  of  letters  to  be 
sent  by  the  post,  and  from  time  to  time,  by 
warrant  as  aforesaid  to  alter  or  repeal  any 
such  altered  or  reduced  rates,  and  make  and 
establish  any  new  or  other  rates  in  lieu  thereof, 
and  from  time  to  time,  by  warrant  as  aforesaid, 
to  appoint  at  what  time  the  rates  which  may 
be  payable  are  to  be  paid,  that  is  to  say,  whe- 
ther on  posting  the  letter  or  on  the  receipt 
thereof,  or  at  either  of  those  times,  at  the 
option  of  the  sender :  Provided  always,  that 
all  such  warrants  shall  be  inserted  in  the  Lon- 
don Gazette  ten  days  at  least  before  coming 
into  operation,  and  shall  within  fourteen  days 
after  making  the  same  be  laid  before  both 
Houses  of  Parliament  (if  then  sitting),  or 
otherwise  within  fourteen  days  after  Parlia- 
ment shall  meet. 

2.  Rates  to  be  charged  by  Postmaster  Gene- 
ra/^— And  be  it  enacted,  that  the  rates  of 
postage  from  time  to  time  to  be  altered  or 
reduced  and  fixed  by  any  such  warrant  shall 
be  charged  by  and  be  paid  to  her  Majestv's 
Postmaster  Gentral,  for  the  use  of  her  Ma- 
jesty, on  all  post  letters  to  which  such  warrant 
shall  extend. 

3.  Treasury  may  suspend  power  of  franking, 
7  fr,4,^l  Fict,  c,  35  —And  be  it  enacted, 
that  it  shall  be  lawful  for  the  Lords  of  the 
Treasury,  by  warrant  under  their  hands,  to 
suspend,  wholly  or  in  part,  any  parliamentary 
or  official  privilege  of  sending  and  receiving 
letters  by  the  post  free  of  postage,  or  any  other 
franking  privilege  of  any  description  whatso- 
ever, as  well  under  an  act  passed  in  the  first 
year  of  the  reign  of  her  present  Majesty,  inti- 
tuled •'  An  Act  for  regulating  the  sending  and 
receiving  of  Letters  and  Packets  by  the  Post 
free  from  the  Duty  of  Postage,"  as  under  any 
other  act  or  acts  of  parliament  now  in  force, 
and  to  make  such  regulations  for  the  future 
exercise  of  official  franking  as  they  shall  think 
fit:  Provided  also,  that  twtrw  warrant  lo  be 
issued  by  the  Lords  of  the  Treasury  for  the 
suspension  of  the  parliamentary  nrivilege  of 
franking  shall  be  inserted  in  the  London  Ga- 
zette ten  days  at  least  before  coming  into 
operation,  and  shall,  within  fourteen  days  after 
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mdk'mg  the  same,  be  laid  before  both  Houses 
of  Parliament  (if  then  sitting),  or  otherwise 
within  fourteen  days  after  parliament  shall 
meet. 

4.  Treasurtf  may  regulate  Twopenny  and 
Penny  Posts, — And  be  it  enacted,  that  it  shall 
be  lawful  for  the  Lords  of  the  Treasury,  by 
warrant  under  their  hands,  and  inserted  in  the 
London  Gazette  ten  days  at  least  before  coming 
into  operation,  to  suspend,  wholly  or  in  part, 
the  regulations  and  privileges  established  and 
given  by  law  in  respect  of  letters  sent  by  the 
Two-penny  Post  in  London  and  Dublin,  and 
also  by  any  Penny  Post,  and  in  respect  of  any 
other  letters  which  may  be  now  sent  by  the 
post  at  a  low  or  reduced  rate  of  postage,  or 
free  of  po8tage>  and  to  declare  and  direct  that 
all  and  every  or  any  of  such  post  letters  shall 
be  charged  and  chargeable  with  the  like  rates 
of  postage  as  any  other  letters  transmitted  by 
the  post,  or  to  make  such  other  regulations  in 
respect  thereof  as  in  any  such  warrant  shall 
from  time  to  time  be  expressed. 

5.  Stamped  covert, — Provided  always,  and 
be  it  enacted,  that  it  shall  be  lawful  for  the 
Lords  of  the  Treasury,  by  warrant  under  their 
hands,  to  be  inserted  in  the  London  Gazette, 
(which  warrant  may  be  rescinded,  varied,  or 
altered  as  they  shall  from  time  to  time  think 
fit,)  to  direct  that  letters  written  on  stamped 
paper  or  inclosed  in  stamped  covers,  or  havmg 
a  stamp  afiBxed  thereto,  (the  stamp  in  every 
such  case  being  of  the  value  or  amount  in  such 
last-mentioned  warrant  to  be  expressed,  and 
specially  provided  for  the  purpose  under  the 
authority  of  (his  act,)  shall,  if  within  the  limi- 
tation ot  weight  to  be  fixed  under  the  provi- 
sions of  this  act,  and  if  the  stamp  have  not 
been  used  before,  pass  by  the  post  free  of 
postage,  and  also  to  require  that  every  letter 
sent  by  the  post  shall,  in  the  cases  to  be  speci- 
fied in  any  such  last-mentioned  warrant,  be 
written  on  such  stamped  paper,  or  enclosed  in 
such  stamped  cover,  or  have  such  stamp  as 
aforesaid  aflixed,  or  that  in  default  thereof,  or 
in  case  the  stamp  on  which  any  letter  shall  be 
written,  or  the  stamp  on  the  cover  in  which 
it  shall  be  inclosed,  or  to  which  it  shall  be 
affixed,  shall  be  of  less  value  or  amount  than 
in  such  warrant  shall  be  expressed,  or  shall 
have  been  used  before,  such  letter  shall  be 
charged  and  chargeable  with  such  rate  of 
postage  as  such  warrant  shall  direct. 

6.  Providing  itamps.^And  be  it  enacted, 
that  it  shall  be  lawful  for  the  Lords  of  the 
Treasury  to  order  and  direct  the  Commis- 
sioners of  Stamps  and  Taxes  from  time  to 
time  to  provide  proper  and  sufficient  dies  or 
other  implements  fur  expressing  and  denoting 
the  rates  or  duties  which  shall  be  directed  by 
any  such  warrant  as  aforesaid,  and  to  give  any 
other  orders  and  make  any  other  regulations 
relative  thereto  they  may  consider  expedient. 

7.  Account  to  be  kept  of  stamps.^^And  be  it 
enacted,  that  the  Commissioners  of  Stamps 
and  Taxes  shall  cause  a  separate  account  to  be 
kept  of  the  stamp  duties  arising  under  this 
act ;  and  it  shall  be  lawful  for  the  Lords  of 
the  Treatury  and  they  are  hereby  empowered. 


by  warrant  under  their  hands,  from  dme  to 
time  to  authorize  and  require  the  said  com- 
missioners of  Stamps  and'  Taxes  to  direct 
their  Receiver  Genenil  to  pay  over  such  sum 
and  sums  of  money  arising  from  the  said  stamp 
duties  as  the  Lords  of  the  Treasury  shall  think 
proper,  to  the  account  of  the  Receiver  General 
of  her  Majesty's  Post  Office  at  the  Bank  of 
England ;  and  aU  such  sums  of  money  which 
shall  be  so  paid  over  shall  be  held  by  the  aaid 
last-mentioned  Receiver  General  subject  to 
all  annuities  and  yearly  sums  now  charged  by 
law  on  or  payable  out  of  the  Post  Office  re- 
venue, and  all  other  charges,  outgoings,  and 
disbursements  to  which  the  Post  Office  revenue 
is  at  present  liable. 

8.  Rates  on  stamped  covers  to  be  deemed 
stamp  duties. ^And  be  it  enacted,  that  the 
rates  or  duties  which  shall  be  expressed  or 
denoted  by  any  such  dies  as  aforesaid  shall  be 
denominated  and  deemed  to  be  stamp  duties, 
and  shall  be  under  the  care  and  management 
of  the  Commissioners  af  Stamps  and  Taxes  for 
the  time  being ;  and  all  the  powers,  provisions, 
clauses,  regulations,  directions,  fines,  for- 
feitures, pains,  and  penalties  contained  in  or 
imposed  oy  the  several  acts  now  in  force  re- 
latmg  to  stamp  duties  (so  far  as  the  same  may 
be  applicable)  shall  be  of  full  force  and  effect 
with  respect  to  the  stamps  to  be  provided  under 
or  by  virtue  of  this  present  act,  and  to  the 
paper  on  which  the  same  shall  be  impressed  or 
to  which  the  same  shall  be  affixed,  and  shall  be 
observed,  applied,  enforced,  and  put  in  execu- 
tion for  the  raising,  levying,  collecting,  and 
securing  of  the  rates  or  duties  denoted  thereby, 
and  for  preventing,  detecting,  and  punishing 
all  frauds,  forgeries,  and  other  offences  relating 
thereto,  as  fuUy  and  effectually  to  all  intents 
and  purposes,  as  if  such  powers,  provisions, 
clauses,  regulations,  and  directions,  fines, 
forfeitures,  pains,  and  penalties  had  been  herein 
repeated  and  specially  enacted  with  reference 
to  the  said  last- mentioned  stamps  and  rates  or 
duties  respectively. 

9.  Letters  to  be  sent  As  Postmaster  General 
shall  direct, — And  be  it  enacted,  that  all  post 
letters  shall  be  posted,  forwarded,  conveyed, 
and  delivered  under  and  subject  to  all  such 
orders  and  directions,  regulations,  limitations, 
and  restrictions  as  the  Postmaster  General, 
with  the  consent  of  the  Lords  of  the  Treasury, 
shall  from  time  to  time  direct. 

10.  Masters  of  outward-bound  vessels  required 
to  take  bags  of  letters,  7  Z'^.  4,  and  1  Kict.  c, 
36. — ^And  be  it  enacted,  that  the  penalty  which 
by  an  act  passed  in  the  first  year  of  the  reign 
of  her  present  Majesty,  intituled  "  An  Act  lor 
consolidating  the  Laws  relative  to  offences 
against  the  Post  Office  of  the  United  Kingdom, 
and  for  regulating  the  judicial  administration 
of  the  Post  Office  Laws,  and  for  explaining  cer- 
tain terms  and  expressions  employed  in  those 
laws,"  is  imposed  on  every  master  of  a  vessel 
outward-bound  to  Ceylon,  the  Mauritius,  the 
East  Indies,  or  the  Cape  of  Good  Hope,  who 
shall  refuse  to  take  a  post  letter  bag  delivered 
or  tendered  to  him  by  an  officer  of  the  Post 
Office,  shall  henceforth  extend  and  apply  to 
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Ibe  master  of  every  vessel  outward-bound  who 
shall  refuse  to  take  a  post  letter  ba^  deliverd 
or  tendered  to  biin  by  an  officer  of  the  Post 
Office  for  conveyance ;  but  every  such  master 
shall  be  entitled  to  the  same  gratuities  as  the 
master  of  any  other  vessel,  not  beiD^  a  post 
office  packet,  conveying  letters  for  or  on  behalf 
of  the  Post  Office. 

11.  Treatury  mag  aiier  gratuiiies  io  matiere 
i>f^oeueis  carrging  bags  0/  letters,  ^And  be  it 
enacted,  that  it  shall  be  lawful  for  the  Lords 
of  the  Treasury  to  make  any  reduction  or 
alteration  they  may  consider  expedient  in  the 
f^ratuities  allowed  by  law  to  masters  of  vessels 
for  letters  conveyed  by  them,  for  or  on  behalf 
of  the  Post  Office,  between  places  within  the 
United  Kingdom  and  between  the  United 
Kingdom  and  the  islands  of  Mao,  Jersey, 
Guernsey,  Sark,  and  Alderney,  and  to  allow 
any  gratuities  for  the  conveyance  of  letters  to 
masters  of  vessels  passing  to  or  from  or  be- 
tween any  of  her  Majesty's  colonies  or  posses- 
sions beyond  the  seas,  if  they  shall  thmk  fit, 
not  exceeding  the  gratuities  payable  to  Mas- 
ters of  vessels  for  the  conveyance  of  ship 
letters  from  the  United  Kingdom  to  places 
beyond  the  seas. 

12.  TAe  werd  "  Letter  "  to  be  deemed  all 
papers  transmitted  bg  post,^-And  be  it  enacted, 
that  whenever  the  word  "  letter  '*  or  '*  letters  *' 
is  used  in  this  act,  the  same  shall  be  held  to 
include  newspapers,  and  any  other  packet, 
paper,  article,  or  tiling  transmitted  by  the 
post,  but  not  so  as  to  deprive  newspapers  of 
any  privilege  they  now  legally  possess  of  pass- 
ing free  of  postage ;  and  that  tne  provisions  of 
tlus  act  shall  be  construed  according  to  the 
respective  interpretations  of  the  terms  and 
expressions  contained  in  the  said  act  of  the 
6rst  year  of  the  reign  of  her  present  Majesty, 
intituled  '*  An  Act  for  consolidatiog  the  laws 
relative  to  Offences  against  the  Post  Office  of 
the  United  Kingdom,  and  for  regulating  the 
judicial  Administration  of  the  Post  Office 
Laws,  and  for  explaining  certtdn  terms  and 
expressions  employed  in  those  Laws,"  so  far 
as  those  interpretations  are  not  repugnant  to 
the  subject,  or  inconsistent  with  the  context 
of  such  provisions. 

13.  Quorum  0/ Lords  of  the  TYeasurg, — And 
be  it  enacted,  that  wherever  the  order,  consent, 
or  direction,  or  any  other  act  of  the  Lords 
of  the  Treasury  is  prescribed  or  required 
by  this  act,  such  order,  consent,  directioa, 
or  other  act  may  be  signified  under  the  hands 
of  the  Lords  of  the  Treasury  or  any  three  of 
them. 

14.  Continuance  of  act. — ^And  be  it  enacted, 
that  this  act,  and  all  warrants  issued  under  the 
authority  of  the  same,  shall  absolutely  cease 
and  determine  on  the  fifth  day  of  October,  one 
thousand  eight  hundred  and  forty,  unless  Par- 
liament shafl  declare  to  the  contrary,  except  in 
respect  of  any  postage  duties  which  may  then 
have  become  payable  under  or  by  virtue  of  this 
act,  and  of  any  proceeding  for  recovery  of  such 
duties,  and  except  also  as  to  any  offence  com- 
mitted against  the  provbions  of  this  or  any 
other  act,  and  any  nne  or  penalty  incurred  by 


reason  of  any  such  offence,  and  any  proceeding 
for  recovery  of  any  such  fine  or  penalty,  or  for 
the  punishmeDt  of  any  offender. 

15.  j4ct  mag  be  amended  this  session.^-Aud 
be  it  enacted,  that  this  act  may  be  amended  or 
repealed  by  any  act  to  be  passed  during  the 
present  session  of  parliament. 


SHERIFFS'  FEES.— POUNDAGE. 
1  Vict.  c.  55. 


It  surely  never  could  have  been  the  intention 
of  the  officers  of  the  Courts  of  Law,  under  the 
statute  1  Vic.  c.  55,  to  have  allowed  to  bailiff's 
for  executing  warrants  under  writs  of  execu- 
tion, such  fees  as  are  enumerated  in  "the 
table"  in  addition  to  the  poundage  which  the 
sheriff  has  hitherto  taken,  and  continues  to 
take.  They  must  have  considered  that  the 
above  mentioned  statute  repealed  the  2Sth 
Eliz.  c.  4  ;  otherwise  what  does  the  sheriff  do 
to  entitle  him  to  receive  such  an  enormous 
profit  as  5  per  cent,  on  the  first  100/.,  and  2^ 
per  cent,  on  the  residue  ? 

Now  look  at  the  extravagant  working  of 
this  law  as  it  now  stands,  unjust  and  oppressive 
alike  to  defendant  as  to  the  plsdntiff  ? 

The  writ  we  suppose  is  endorsed  to  levy  250/. 

The  bailiff's  fee  is  ......    1*  1 

Possession  money  for  ten  days  .    .    2  10 

For  sale  by  auction 12  Id 

Certificate  and  other  charges    .    .    0  19 
Sheriffs'  poundage 8  15 

£25  15 
If  against  the  body  the  fees  are, — 

Forthebailiff 11 

For  conveying  the  defendant  to 

gaol,  I'J  miles 1  14 

Certificates,  &c 0  10 

Sheriffs'  poundage 8  15 

jgl2  0 
And  this  (it  will  be  borne  in  mind^  must  be 
paid  upon  every  arrest  for  a  sum  am'iounting  to 
250/.,  either  by  the  defendant  or  the  plaintiff ; 
by  the  latter,  even  if  he  should  lose  his  whole 
debt  and  costs. 

Tlie  undersheriffs  say,  that,  notwithstand- 
ing the  table  of  fees  has  been  expressly  framed 
to  meet  every  part  of  the  official  duty  per- 
formed bv  "  sheriffs,  undersheriffs,  aeputy 
sheriffs,  sneriff's  agents,  bailiffs,  and  others,*' 
they  consider  themselves  still  entitled  to  de- 
mand the  poundage,  because  the  statdte  1  Vic. 
c  55,  which  creates  this  new  table  of  fees, 
does  not  repeal  the  statute  28  Eliz.  c.  4,  al- 
though it  repealed  the  23  Hen.  c.  9,  and  parts 
of  several  other  statutes.  So  that  in  truth 
they  are  at  this  moment  in  receipt  of  a  double 
set  of  fees.  I  say  a  double  set  01  fees,  because 
it  has  been  expressly  held,  that  the  poundage 
payable  to  the  sheriff  was  to  meet  every  ex- 
pence  incidental  to  the  levying  of  a  wnt  of 
execution.  But  another  ouestion  arises  out 
of  this  view  of  the  case,  and  one  which  I  think 
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riequires  the  serious  consideration  of  the  under- 
sheriffs. 

The  s^tute  28  Ellz.  c.  4,  is  certainly  in  no 
part  of  It  repealed.  It  is  still  in  full  force  and 
effect.  It  enacts  ''^at  it  shall  not  be  lawful 
to  and  for  any  sheriff,  undersheriff.  bailiff,  &c. 
or  either  of  their  officers,  ^c.  nor  for  any  of 
them  by  reason  or  colour  of  their  office,  to 
receive  or  take  of  any  person  whatsoever, 
directly  ox  indirectly,  for  the  serving  or  exe- 
cuting of  any  extent  oi:  execution  upon  the 
body,  lands,  goods  or  chattels  of  any  person 
whatsoever,  more  or  other  consideration  or 
recompence  than  in  this  present  act  is  and 
shall  be  limited  and  appointed^  and  which 
shall  be  lawful  to  be  had,  received,  and  taken : 
that  is  to  say,  \2d»  of  and  for  every  20«.,  when 
the  sum  exceedeth  not  100/. ;  and  6(/.  of  and 
for  every  20«.  being  over  and  above  the  said 
sum  of  100/."  Then  follows  a  penalty  of 
treble  damages,  and  a  forfdture  of  40/.  for 
every  offence. 

While  this  law  is  in  existence,  how  can  the 
sheriff  venture  to  file  a  return  in  which  he 
makes  claim  to  his  fees  according  to  the  table, 
as  also  his  poundage.  The  first  he  contends 
are  given  him  by  the  new  statute,  but  this  I 
submit  cannot  be  the  case,  unless  the  28  Eliz. 
c.  4,  is  repealed ;  and  until  it  is  repealed,  the 
sheriff  takes  these  additional  fees  at  his  peril ; 
and  if  the  penalties  and  forfeitures  were  en- 
forced against  him,  the  table  of  fees  would  be 
no  defence  to  a  qui  tarn  action.  If  the  20th 
Elizabeth  should  be  repealed,  then  the  pound- 
age would  cease  altogether,  and  the  sheriff 
brought  down  to  the  standard  of  the  table  of 
fees,  which  I  contend  ought  to  be  the  case 
Altogether  the  subject  reuuires  some  altera- 
tion. Let  the  sheriff  and  his  officers  be  paid, 
liberally  paid,  for  what  they  actually  do,  but 
let  not'  a  commisnon  or  per  centage  be  ex- 
acted, which  cannot  be  identified  or  applied 
to  any  specific  part  of  their  official  duty. 

A  Country  Attornbt. 


QUESTIONS 

AT  THE  EXAMINATION. 

Michaelmas  Term,  1839. 


I.    PRELIMINARY. 

Where  did  you  serve  your  clerkship  ? 

State  the  particular  branch  or  branches  of 
the  law  to  which  you  have  principally 
applied  yourself  during  your  clerkship. 

Mention  some  of  the  principal  law  books 
you  have  read  and  studied. 

II.    COMMON  AND  STATUTE   LAW,  AND  PRAC- 
TICE OF  THE  COURTS. 

Within  what  time  after  service  of  a  writ  of 
summons,  must  the  memorandum  of  ser- 
vice be  indorsed  ?  And  what  is  the  conse- 
quence of  omitting  such  indorsement  ? 


If  the  defendant  keep  out  of  the  way  to  avoid 
personal  service  of  a  writ  of  eummons,  - 
are  there  any,  and  what,  means  by  which 
to  compel  an  appearance  ? 

Is  a  civil  action  maintainable  in  any  case  in 
which  the  cause  of  action  constitutes  an 
indictable  offence  ? 

Within  what  time  after  the  date  and  issuing 
of  a  writ  of  summons  must  it  be  served  ? 

What  is  the  meaning  of  an  appearance 
secundum  statutum  ? 

In  what  cases  must  the  declaration  be  filed, 
and  in  what  cases  delivered  ? 

A  defendant  quits,  and  altogether  gives  up 
his  place  of  residence,  after  service  of  the 
copy  of  a  writ  of  summons,  but  before 
the  plaintiff  has  declared.  How  do  you 
proceed  in  the  action  ? 

State  briefly  tJie  difference  between  a  plea 
in  bar,  and  in  abatement. 

What  evidence  is  necessary  for  the  plaintiff 
on  the  trial  of  an  undefended  action  for 
goods  sold  and  delivered,  or  on  the  exe- 
cution of  a  writ  of  inqury  in  the  like 
action? 

Does  an  issue  in  law    conclude    to   the 
\  country  ?  And  what  is  meant  by  con- 
cluding to  the  country  ? 
By  what  course  of  proceeding  is  secondary 
evidence  made  admissible  } 

What  is  meant  by  interlocutory  proceed- 
ings } 

Can  the  plaintiflf  issue  k  fieri  facias,  after  a 
capias  ad  satisfaciendum  has  been  exe- 
cuted } 

How  do  you  proceed  to  revive  a  judgment 
more  than  a  year  old  ? 

When  a  defendant,  having  no  pcreonal 
interest  m  goods  in  his  possession,  is  sued 
by  two  difl«rent  claimants  of  such  goods, 
has  he  any,  and  what  relief  at  law  ? 

III.  CONVEYANCING. 

^.  under  a  power  appointed  an  estate  to 
B.  his  heirs  and  assigns,  to  the  use  of  C. 
his  heirs  and  assigns.  What  estate  did 
B.  and  C.  take  under  the  appointment  ? 

A.  conveyed  his  estate  to  B.  his  heirs  and 
assigns,  to  the  use  of  C.  his  heira  and 
assigns.  What  estate  did  B.  and  C  re- 
spectively  take  ? 

State  the  form  of  attestation  of  the  execu- 
tion of  a  deed,  where  it  is  executed  by 
A.  under  a  power  of  attorney  from  B 

What  are  the  causes  usuaUy  introduced 
in  a  mortgage  deed  ? 

What  constitutes  an  estate  in  tail  eeneral 
and  what  special } 

What  is  a  remainder,  and  what  are  the 
different  kinds  ? 
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What  18  an  executory  devise  ? 

What  is  a  shifting  use  > 

What  is  an  estate  in  severalty  ? 

What  is  the  distinction  between  a  joint- 
tenancy,  and  a  tenancy  by  entireties  ? 

Where  infants  are  mortgagees,  how  and  in 
what  manner  is  the  estate  to  be  recon- 
veyed  ? 

What  is  the  difference  between  taking  an 
estate  by  descent  and  by  purchase  ? 

May  a  term  created  for  raising  portions,  not 
assigned  to  attend,  be  at  any  time  pre- 
sumed to  have  become  void,  or  to  have 
been  merged  or  surrendered  ?  State  in- 
stances. 

Can  a  lessee  for  999  years  grant  a  lease 
for  life  ?    Give  a  reason  for  your  answer. 

If  real  estate  be  purchased  out  of  partner- 
ship funds,  is  it  treated  as  real  or  perso- 
nal estate  in  any  and  what  respects  ? 

rV.    BQUITT  AND  PRACTICB  OF  THE  COURTS. 

Can  a  suit  be  maintained  by  a  plaintiff, 
residing  out  of  the  jurisdiction  of  the 
Court? 

Can  a  defendant  set  down  a  cause  for  hear- 
ing? 

Can  a  defendant  move  to  dismiss  a  bill  filed 
for  discovery  only } 

When  is  a  defendant  entitied  to  the  car- 
riage of  a  commission  to  examine  wit- 
nesses? 

What  is  the  advantage  of  the  prayer  for 
general  relief  in  a  bill  in  Chancery  ? 

What  is  the  distinction  between  multifa- 
riousness and  misjoinder  as  applied  to 
bills  in  Chancery  ?  and  is  there  any  and 
what  difference  in  their  consequences  ? 

To  a  bill  filed  by  a  cestui  que  trust,  is  the 
trustee  a  necessary  party  ? 

What  is  the  rule  in  equity  as  to  the  neces- 
sary parties  to  a  suit,  and  how  does  it 
differ  from  the  rule  at  law  ? 

What  effect  has  the  overruling  of  a  de- 
murrer on  the  future  defence  of  the  party 
filing  it? 

Will  equity  relieve  agunst  acts  performed 
under  mistaken  notions  of  law  or  of  fact  ? 

What  is  the  general  rule  of  equity  in  grant- 
ing relief  against  breaches  of  covenant  ? 

Does  the  Court  impose  any  and  what  terms 
upon  a  plaintiff  seeking  to  set  aside  an 
usurious  contract  ? 

What  will  amount  to  fraud  in  a  purchaser 
in  not  apprising  the  vendor  of  any  ad- 
vantage of  which  the  latter  is  ignorant  ? 

To  what  amount  of  principal  money,  or  of 
an  annual  payment,  will  the  Court  of 
Chancery  pay  to  a  married  woman  or  her 
husband  without  order  ?  and  if  the  sum 
in  Court  exceed  that  amount,  what  is 


necessary  to  be  done  in  order  to  obtain 
payment  thereof?  * 
State  the  distinction  between  legal  and 
equitable  assets,  and  the  difference  in  the 
mode  of  their  administration  in  pa3rment 
of  debts  ? 

V.  BANXaUFTCT  AND  PaACTICB  OF  THE 

COURTS. 

What  is  the  lowest  amount  of  debt  which 
must  be  owing  to  a  creditor,  or  two  or 
more  creditors,  to  found  a  fiat  ? 

Are  any  and  what  members  of  parliament 
liable  to  the  bankrupt  laws  ? 

If  a  member  of  Parliament  is  liable  to  the 
bankrupt  laws,  what  proceedings  must  be 
taken  to  make  such  member  a  bankrupt  ? 

Is  any  and  what  priority  allowed  to  judg- 
ment creditors  ? 

What  is  the  course  of  proceeding  in  issuing 
and  prosecuting  a  fiat  up  to  the  adjudica- 
tion inclusive  ? 

If  a  debtor  liable  to  the  bankrupt  laws  has 
not  committed  an  act  of  bankruptcy,  how 
can  he  be  proceeded  against  in  order  to 
make  him  a  bankrupt  ? 

What  is  a  scrivener  within  the  contempla- 
tion of  the  bankrupt  law  ? 

What  is  the  course  of  proceeding  under  a 
fiat,  when  there  is  an  equitable  mortgage 
by  way  of  coUateral  security  held  by  a 
creditor  ? 

What  is  the  effect  of  a  proof  of  debt  by  a 
creditor  who  has  the  bankrupt  in  execu- 
tion for  the  same  debt  ? 

In  case  the  bankrupt  shall  have  entered  into 
an  agreement  for  the  purchase  of  any 
estate  or  interest  in  land,  what  course 
must  the  vendor  pursue  in  order  to  obtain 
a  performance  of  such  agreement,  or  the 
possession  of  the  property  ? 

What  contracts  made  at  any  and  what  time 
before  the  fiat,  but  after  the  act  of  bank- 
ruptcy, are  deemed  valid  ? 

What  is  the  effect  of  a  certificate  with  re- 
gard to  the  bankrupt's  liabilities  ? 

In  what  case  is  the  future  property  of  a  cer- 
tificated bankrupt  applicable  for  the  cre- 
ditors under  that  commission  ? 

Is  a  bankrupt's  certificate  a  discharge  of  an 
annuity  payable  by  him  ? 

If  one  only  of  two  partners  be  declared 
bankrupt,  in  whose  name  or  names  must 
actions  be  brought  to  recover  debts  due 
to  the  partnership  ? 

VI.    CRIMINAL    LAW    ANU    PROCBXDINOS    BS- 
FORB  JUSTICES  OF  THE  PEACE. 

What  is  homicide,  and  what  are  its  differ- 
ent kinds }    Give  examples  of  each. 
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Can  one  or  more  magistrates  take  bail,  in 
any,  or  either,  and  which  of  the  cases  ? 

Can  a  person  committed  to  prison  by  ma- 
gistrates, or  under  a  coroner's  warrant, 
charged  with  either  of  these  offences,  be 
admitted  to  bail ;  and  if  so,  by  whom^ 
and  what  are  the  proceedings  necessary 
to  be  taken  on  the  application  of  the 
party  to  be  so  admitted  to  bail  ? 

What  offences  are  usually  tried  at  the 
quarter  sessions  ? 

After  an  indictment  has  been  preferred, 
when  must  the  prosecutor  proceed  to 
trial? 

Can  an  indictment  in  any,  and  what,  in- 
ferior Court  be  removed  to  the  Court  of 
Queen's  Bench ;  and  if  so^  in  what  way? 

What  jurisdiction  does  the  Court  of  Queen's 
Bench  possess  over  an  order  or  conviction 
by  justices  of  the  peace,  and  what  is  the 
mode  of  proceeding  ? 

Is  there  any  and  what  appeal  against  the 
finding  of  a  coroner's  jury,  imposing  a 
deodand,  and  fixing  the  value  thereof; 
and  what  is  the  mode  of  proceeding  ? 

For  what  offences  is  leave  given  to  file  a 
criminal  information,  and  what  is  the 
mode  of  application  to  obtain  it  ? 

For  what  proceeding  Lb  a  criminal  infor- 
mation a  substitute  ? 

Have  all  the  Superior  Courts  at  Westmin- 
ter  concurrent  jurisdiction  in  granting 
rules  for  a  crimmal  information,  or  is  it 
confined  to  any,  and  which  of  them  ? 

What  is  the  mode  of  proceeding  to  try  the 
validity  of  an  election  to  an  office  of 
public  trust? 

In  case  of  damage  by  persons  riotously 
assembled,  have  tnagistrates  any  sum- 
mary power  to  award  compensation  to 
the  party  sustaining  such  damage,  and  to 
any  or  what  extent ;  or  is  a  party  left  to 
his  action  at  law  ? 

Upon  an  indictment  for  stealing  any  record, 
will,  or  original  legal  document^  from  its 
place  of  deposit,  is  it  necessary  to  prove 
value  or  property  in  such  document  ? 

Can  a  Queen's  Counsel  be  retained  to  de- 
fend the  accused  in  a  criminal  case  ;  and 
if  so,  how  ? 


RESULT  OF  THE  MICHAELMAS 
TERM  EXAMINATION. 


We  are  informed  that  a  considerable  num- 
ber of  the  candidates  who  had  given  no- 
tice of  examination  for  this  term,  did  not 
leave  their  testimonials  in  due  time,    llie  | 


number  entitled  to  attend,  was,  however,  no 
less  than  130,  but  of  these  five  were  absent 
on  the  day  of  examination.  The  candidates 
took  their  seats,  as  usual,  before  ten,  and 
some  of  them  did  not  deliver  in  their  papers 
till  nearly  six  o'clock.  It  appears  that  the 
Examiners  were  engaged  nearly  the  whole 
of  two  days  in  considering  the  answers,  and 
ultimately  felt  themselves  compelled  to 
postpone  fourteen  cases,  for  want  of  a  suf- 
ficient number  of  satis&ctory  answers  to 
the  questions. 

Our  readers  will  form  their  own  opinions 
of  the  propriety  of  the  questions,  as  we 
have  been  enabled  to  state  them  nearly 
verbatim.  They  do  not  on  the  whole 
appear  to  be  more  difficult  than  those  put 
during  several  recent  terms.  The  larger 
part  of  the  postponements  must,  therefore, 
be  ascribed  to  the  want  of  sufficient  pre- 
paration. No  doubt  some  of  the  candidates 
laboured  under  the  disadvantage  of  coming 
from  offices  where  but  little  variety  of  prac- 
tice prevails  ;  but  we  observe  that  a  large 
proportion  of  the  questions  are  on  the  gene- 
ral principles  or  doctrines  of  the  law,  with 
which  the  student  may  become  acquainted 
by  diligent  reading.  Whilst  for  the  sake  of 
the  individuals  we  regret  the  immediate 
result  of  this  examination,  we  are  persuaded 
that  it  vrill  be  ultimately  beneficial,  by  ex* 
citing  a  greater  degree  of  diligence  and 
assiduity,  on  the  part  as  well  of  the  unsuc- 
cessful candidates  as  of  diose  ^o  have  yet 
to  make  their  first  appearance. 

We  believe  it  was  very  generally  ex- 
pected that  the  leniency  which  was  at  first 
properly  shewn,  should  not  be  continued 
beyond  a  reasonable  period ;  and  it  being 
now  nearly  four  years  since  the  Rules  were 
promulgated,  we  are  not  surprised  to  find, 
(especially  considering  the  large  number 
examined  this  Term)  that  the  number  of 
the  deferred  cases  should  be  increased. 

After  lamenting  with  the  unsuccessful* 
we  must  next  turn  to  their  fortunate  com- 
panions. Amongst  those  who  have  passed, 
we  understand  that  upwards  of  40  answered 
a  majority  of  the  questions  satbfiEustorily  in 
all  the  five  departments,  and  nearly  the 
same  number  in  four  departments.  We  are 
happy  to  conclude,  therefore,  that  the  sys- 
tem is  working  weU,  and  that  instead  of 
young  men  learning  their  profession  after 
they  have  entered  it,  they  now  proceed  to 
the  performance  of  their  important  and 
responsible  duties  with  a  large  stock  of 
useful  knowledge. 
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SELECTIONS 
FROM  CORRESPONDENCE. 

MODE  OF  EXAMINATION. 

To  the  Editor  of  the  Legal  Observer. 
Sir. 
I  HATS  in  my  office  a  ipentlemaii  who  intends 
soon  to  apply  for  admisAion  as  an  attorney,  and 
having  on  his  account  watched  with  some 
anxiety  the  questions  proposed  by  the  exami- 
ners, I  cannot  but  think  that  many  of  them  are 
not  only  beyond  what  is  to  be  fairly  expected 
from  articled  clerks,  but  would  give  much 
trouble  to  experienced  practitioners  with  the 
aid  of  books  for  reference.  As  an  instance  I 
mention  the  question  put  in  one  of  the  late 
examinations,  viz. :  *'  Whether  an  infant  can 
execute  a  Cognovit?"  Being  unable  to  give 
my  clerk  a  satisfactory  answer  after  referring 
to  Bacon,  Comyn,  and  Selwyn,  J  consulted 
some  professional  friends,  and  found  them 
equally  at  a  loss.  Should  you,  or  any  of  yuur 
numerous  readers  be  enabled  to  give  me  a 
satb&ctory  answer  or  reference,  I  should  feel 
much  obliged.  An  old  Subscriber. 

INTEREST  OF  MARRIED  WOMEN. 

3&4W.4,  C.74. 
Sir, 

With  regard  to  the  point  submitted  by  *'  Stu- 
diosua,"  p.  47^>  vol.  18,  as  to  the  acknowledg- 
ment  oequir^  under  this  statute,  to  be  made 
by  a  married  woman  disposing  of  any  estate 
which  she  alone,  or  she  and  her  husband  in 
her  right,  may  have  in  any  lands  of  any  te- 
nure; I  am  inclined  to  favor  an  opinion  that 
no  acknowledgment  is  necessary  in  this  case 
to  enable  the  "daughter  to  raise  a  sum  of 
money  on  an  assignment  of  her  interest  under 
the  will,  in  which  security  her  husband  joins." 

By  the  statute,  sec.  1,  the  word  "  estate"  is  to 
be  construed  to  extend  to  an  estate  in  equity 
as  well  as  at  law ;  "  but  the  interest  of  the  wife 
in  the  produce  of  the  sale  of  the  estate  devised 
is  not  such  an  interest  in  the  lands,  either  at 
law  or  in  equity  *'  within  the  meaning  of  that 
section.^' 

Interest  at  law  mnst  be  taken  to  be  a  right 
to  the  enjoyment  of  the  lands  devised ;  and  as 
to  an  estate  in  equity  to  include  money  directed 
10  be  laid  out  in  the  purchase  of  land^in 
equity  considered  as  land-^f  which  a  fine  could 
not  be  levied  until  "  the  investment  was  actu- 
ally  made.** 

The  absolute  estate  here  passes  to  the 
trustees,  and  the  wife  has  no  interest  in  the  es- 
tate devised  beyond  the  payment  of  her  pro- 
portion of  the  purchase  money  H.  B. 

PASSING  INTEREST  OF  MARRIED  WOMEN,  3  & 

4  W.  4,  C.  74. 

Sir, 

I  think  a  brief  examination  of  the  doctrine 
of  eqmty  as  regards  its  conversion  of  land 
into  money,  will  prove  that  in  the  case  put  by 
^onr  correspondent  Studiosus,"  p.  472,  vol. 
18,  the  married  woman  must  acknowledge  the 
deed. 

The  rule  of  the  Courts  of  Equity  is  based 


upon  the  maxim  "  that  what  is  agreed  or  di- 
rected to  be  done  shall  be  considered  as  done, 
and  done  at  the  lime  it  is  stipulated  to  be 
done."  The  difficulty  suggested  by  your  cor- 
respondent arises  from  his  doubt  whether  the 
interest  about  to  be  mortgaj^ed  is  a  pecuniary 
one  or  a  real  one.  It  is  to  be  observed  (pre- 
suming the  widow  to  be  still  alive)  that  the 
time  when  the  testator  directs  the  conversion 
to  be  made  has  not  yet  arrived  ;  and  I  do  not 
see  how  it  is  possible  to  deal  with  the  interest 
as  one  pecuniary.  In  fFhytall  v.  Kap,  2  M.  & 
K.  765,  the  testator  devised,  the  rents  of  real 
estate  to  his  wife  for  life,  and  directed  a  sale 
after  her  decease.  Upon  the  subject  of  con- 
version it  was  argued  by  counsel  that  there  was 
no  conversion,  the  widow  bein^  alive,  and  the 
Master  of  the  Rolls  said,  there  is  no  conversion 
out  and  out,  except  where  it  is  apparent  that 
the  testator's  intention  is  that  real  estate  shall 
be  considered  as  personalty  to  all  intents  at 
the  time  of  his  death ;  and  further  on,  ''no- 
thing  can  be  considered  to  amount  to  a  con* 
version  out  and  out  in  a  will,  unless  the  inten- 
tion of  the  testator  is  expressed  in  a  will  duly 
attested,  that  the  produce  of  real  estate  shall 
be  treated  at  his  death .  as  if  it  had  the  quality 
of  personal  estate  at  that  time**  I  conceive 
that  the .  children  are  non  cestuis  que  trust 
of  the  land  in  remainder,  for  it  should  further 
be  remembered  that  they  may  prevent  a  con- 
version by  the  trustees  after  tlie  widow's  death. 
Pearson  v.  Lane^  17  Ves.  104.  The  interest  to 
be  mortgaged  is  not  personal  either  in  fact  or 
contemplation  of  equity,  and  must  therefore 
be  dealt  with  according^to  its  nature. 

J.  B.  W, 


Sir, 


INHERITANCE  ACT. 


A,  purchases  lands  and  dies,  leaving  two 
daughters  surviving  him,  without  making  any 
disposition  of  the  same  in  his  lifetime.  One 
of  the  daughters  dies,  leaving  one  son,  and  the 
said  property  to  descend  on  the  person  or  per- 
sons who  may  be  entitled  under  the  late  Inhe- 
ritance Act,  3  &  4  W.  4,  c.  106.  Will  this 
moiety  of  the  lands  to  which  A.  died  entitled, 
pass  by  the  2d  section  of  the  above  act  to  the 
son  entirely,  or  will  it  be  divided,  on  the  prin- 
ciple of  ^.'s  being  the  last  purchaser,  between 
the  son  and  surviving  daughter  in  equal  pro- 
portions? Y.  Z. 


SUPERIOR  COURTS. 


Horn  €%2muHnx*i  Court. 

FIAT  IN  BANKRUPTCY. — 6  G.  4,  C.  16,  &•  6. — 
CONSTRUCTION  OF. 

An  act  0/ bankruptcy  was  committed  the  5th 
of  March.  The  fiat  bore  date  the  Ath  of 
May  nest  following,  but  was  not  delivered 
out  of  the  Bankruptcy  Office  until  the  6th 
of  May :  Held,  tnat  the  fiat  was  sued  out 
within  two  calendar  months  from  the  act  of 
bankruptcy. 

This  was  a  petition  of  appeal  by  special 
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ewe  from  the  Coort  of  Review.  The  peti- 
doner  stated,  amooff  other  things,  that  a  fiat 
was  issued  against  him  on  the  petition  of 
Fredericlc  and  Edmund  Godsell,  wine  and 
spirit  brokers,  and  that  he  had  presented  a 
pieticion  to  the  Court  of  Review,  praying  that 
the  fiat  might  be  annulled  with  costs,  but  that 
Court  dismissed  the  petition  ou  the  11th  of 
June  last.  The  petitioner  then  got  a  special 
case  settled  by  one  of  the  Judges  of  the  Court 
of  Review,  for  the  purpose  of  appealing  to  the 
Lord  Chancellor.  The  special  case  stated  that 
"  this  was  the  petition  of  the  bankrupt  to 
supersede  a  fiat  issued  against  him.  The  act 
of  bankruptcy  was  a  declaration  of  insolvency 
duly  filed,  and  inserted  in  the  London  Gazette, 
on  the  5th  of  March  last.  The  docket  was 
struck  on  the  4th  of  May  following,  and  the 
fiat  bore  date  the  same  day.  It  was  delivered 
on  the  6th  of  May  to  the  solicitor  who  struck 
the  docket.  The  petitioner  prayed  that  it 
might  be  superseded,  on  the  ground  that  the 
fiat  was  not  sued  out  within  two  calendar 
months  next  after  the  insertion  of  the  declara- 
tion of  insolvency  in  the  Gazette,  as  required 
bv  the  act  6  G.  4,  c.  16,  s.  6.*  The  Court  of 
Review  ordered  and  decreed  that  the  peti- 
tion be  dismissed.  The  petitioner  insists  that 
the  said  order  is  erroneous  in  matter  of  law, 
and  ought  to  be  reversed."  The  petition  of 
appeal  prayed  that  that  order  be  reversed  and 
the  fiat  annulled. 

Mr.  Swamion  and  Mr.  digram,  for  the 
appellant. — ^The  question  in  this  matter  turned 
on  the  meaning  of  the  words  "issued"  and 
*'  sued  out,*'  in  the  6th  section  of  the  Bank- 
ruptcy Act.  The  "  suing  ont  of  the  commis« 
^  sion,"  which  was  the  obtaining  of  it,  must,  as 
well  as  the  issuing  of  it,  be  within  the  two  calen- 
dar months.  But  here  the  declaration  of  insol- 
vency was  advertised  on  the  5th  of  March,  and 
the  fiat  bore  date  the  4th  of  May,  but  was  not 
delivered  to  the  party  suing  it  out  until  the 
6th  of  May.  The  issuing  therefore  of  the  fiat 
was  not  within  the  time  required  by  the  act. 

Mr.  Betheli,  with  whom  was  Mr.  Foilett,  for 
the  respondent. — ^The  question  was,  whether 
the  fiat  was  sued  out  within  the  period  limited 
by  the  act.  The  6th  section  required  that  the 
fiat  or  commission  be  "  sued  out "  within  two 
calendar  months.  But  there  was  a  distinction 
between  the  meaning  of  the  words  "  issuing  " 
and  *'  suing  out."    There  was  no  limit  put  to 

•  By  the  6th  section  it  is  enacted  "  that  if 
any  such  trader  shall  file  in  the  oflSce  of  the 
Lord  Chancellor's  Secretary  of  Bankrupts  a 
declaration  in  writing,  &c.  that  he  is  insolvent, 
&c.  the  said  Secretary,  &c.  shall  sign  a  me- 
morandum that  such  declaration  hath  been 
filed,  which  memorandum  shall  be  authority 
for  the  printer  of  the  London  Gazette  to  insert 
an  advertisement  of  such  declaration  therein, 
and  every  such  declaration  shall,  after  such 
advertisement  inserted,  be  an  act  of  bank- 
ruptcy l)v  such  trader  at  the  time  of  declara- 
tion filed,  bit  no  commission  shall  iuue  there- 
upon uniess  if  be  sued  out  within  two  calendar 
months  next  after  the  insertion  of  such  adver- 
tisemcnt." 
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the  issuing  "  of  the  fiat  j  the  words  limitiog 
the  time  clearly  applied  to  the  "  suing  out '' 
of  the  fiat.  The  creditor  here  did  all  he  could 
do.  The  docket  was  struck  within  the  doe 
time.  The  date  of  the  fiat  was,  as  stated  by 
the  special  case,  within  the  time.  The  fiat 
was  complete  at  the  time  of  the  dftte,  for  it  is 
never  dated  until  it  has  received  the  applica- 
tion of  the  Great  Seal.    fFydownU  case.^ 

Mr.  Swanston  in  reply.— It  appeared  frou 
other  sections  of  the  act,  6  G.  4,  c.  16,  thst 
there  is  a  distinction  between  the  date  and 
issuing  of  the  commission.  The  words  "  be- 
fore the  date  and  the  issuing  of  the  commis- 
sion "  occur  twice  in  the  82d  section.  They 
could  not  mean  the  same  thing.  In  ff^jf down's 
case^  Lord  Eldon  said  the  issuing  of  the  com- 
mission is  performed  by  the  application  of  the 
Great  Seal  and  deliveiy  of  the  commission  to 
the  party  suing  it  out.<^  In  W^duwn^s  can 
evidence  was  admitted  of  a  fraction  of  a  day, 
to  ascertain  whether  the  act  of  bankruptcy  was 
before  the  commission  was  issued,  both  being 
on  the  same  day.  Here  the  fiat  was  not  de- 
livered until  the  6th  of  May— a  full  day  beyond 
the  two  calendar  months  from  the  committing 
of  the  act  of  bankruptcy. 

The  Lord  Chancellor. — ^The  spedal  case 
stated  that  the  fiat  bore  date  the  4th  of  May. 
the  declaration  of  insolvency  having  been  in- 
serted in  the  Gazette  on  the  5th  of  March, 
and  the  question  was  whether  the  Great  Seal 
was  applied  to  the  fiat  the  day  of  io  date. 
There  was  nothing  in  the  special  case  to  raise 
a  doubt  that  the  fiat  was  complete  on  that 
day.  The  docket  had  been  struck  that  day, 
the  date  was  of  that  day,  and  is  was  to  be  pre- 
sumed the  Great  Seal  was  applied  to  the  fiat 
the  same  day.  The  creditor,  therefore,  did 
all  that  he  cotild  do  within  the  time  required. 
But  it  appeared  that  the  fiat  was  not  delivered 
out  of  the  office  till  the  6th  of  May.  But 
whether  the  fiat  was  in  the  hands  of  the  cre- 
ditor or  in  the  Bankruptcy  Office,  the  pro- 
perty of  the  bankrupt  was  bound  by  it  from 
the  moment  the  Great  Seal  had  been  applied 
to  it.  The  petitioning  creditor  having  done 
all  that  he  could,  why  should  he  lose  the 
benefit  of  the  fiat,  because  it  was  not  delivered 
out  to  him  by  the  proper  officer  on  the  day  the 
fiat  was  signed  ana  sealed?  The  object  of  the 
act  of  parliament  was  that  there  should  be  a 
limit  to  the  time  within  which  a  party  was  to 
take  proceedings  against  the  bankrupt  in 
order  to  have  the  benefit  of  them.  There 
appeared  to  be  no  doubt  on  the  special  case 
that  the  terms  of  the  act  were  complied  with, 
and  that  the  petitioner  was  within  time. 

Petition  dismissed. 

Mr.  Bethell  asked  for  costs. 

Mr.  Swanston  objected  to  the  giving  costs. 
This  was  the  first  time  this  question  was 
raised. 

The  Lord  Chancellor. '^ll  is  not  usual  to 
give  costs  against  a  bankrupt  on  appeal. 

Ex  parte  Rowe,  in  the  matter  o/Rowe.^^Ai 
Westminster,  Nov.  4th,  1839. 


b  14  Ves.  80. 


«  14  Ves.  80. 
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€mttCi  Mtnt^. 

[Before  the  Four  Judges. J 

GUARDIAN  IN  80CA0B. 

fFhofver  enters  on  the  land  of  an  heir  when 
the  heir  is  under  fourteen  years  of  a^e, 
mau  be  treated  by  the  heir,  at  his  election, 
either  as  guardian  in  socage  or  as  a  tres^ 
passer ;  and  when  the  hetr,  becoming  of 
/kit  age,  sues  such  person  in  ejectment,  the 
Judge  must,  on  the  facts  being  found, 
direst  the  jury  that  such  is  the  law,  and 
cannot  leave  it  to  them  to  say  in  what  cha^ 
racier  the  person  entering  on  the  land  of 
the  heir  did  so  enter. 

Ejectment  to  recover  a  house,  garden,  and 
orchard,  situate  at  Bensington  in  Oxfordshire. 
The  ejectment  was  brought  in  Easter  Term, 
1837. 

This  case  was  tried  at  Oxford,  before  ]\Ir. 
Justice  fFilliams,  when  a  verdict  was  found 
for  the  defendant.  It  appeared  at  the  trial  that 
the  father  of  the  lessor  of  the  plaintiff  was 
seised  of  the  property,  and  died  m  the  house 
in  the  month  of  March  1816,  and  that  the 
lessor  of  the  plaintiff  was  born  in  the  year 
1804,  and  was  therefore  twelve  years  old  when 
his  father  died.  It  was  proved  that  on  the 
death  of  the  father,  the  widow,  the  defendant, 
who  was  the  step-mother  of  the  lessor  of  the 
plaintiff,  had  continued  to  live  in  the  house 
and  occupv  the  premises  since  her  husband's 
death,  and  that  for  more  than  two  years  im- 
mediately after  the  father's  death,  the  lessor 
had  also  lived  there;  but  that  about  two  years 
ago  the  defendant  said  that  she  claimed  the 
property  under  her  husband's  will.  It  was 
contended,  on  the  part  of  the  lessor  of  the 
plaintiff,  that  if  the  heir  so  elected,  he  might 
treat  the  defendant  as  a  guardian  in  socage, 
and  that  if  he  did  so,  the  ejectment  had  been 
brought  in  time,  being  brought  within  twenty 
years*,  reckoning  from  the  year  1818,  when  he 
became  fourteen  years  of  age,  at  which  time  a 
guardianship  in  socage  ended.  Tlie  learned 
Judge  left  It  to  the  jury  to  say  whether  the 
defendant  bad  kept  the  possession  intending 
to  keep  it  for  the  benefit  of  the  heir,  or  whe- 
ther she  had  intended  to  keep  possession  for 
her  own  benefit,  and  to  his  exclusion.  The 
jury  found  the  latter,  and  the  learned  Judge 
directed  a  verdict  for  the  defendant. 

Mr.  Carrington  applied  for  a  new  trial,  on 
the  ground  that  every  one  who  enters  on  the 
land  of  an  heir  who  is  under  the  age  of  four- 
teen, may  be  charged  as  a  guardian  in  socage, 
if  the  heir  chooses  to  treat  him  as  such, 
or  may  be  treated  as  a  trespasser;  and  fur- 
ther, that  in  this  case,  as  the  heir  and  the 
step-mother  were  both  in  the  bouse  at  the 
a-iwe  time,  the  law  would  adjudge  the  posses- 
sion to  be  in  the  heir  as  being  the  person  right- 
fnlly  entitled  to  it.  With  respect  to  the  first 
point,  it  appeared  from  Littleton's  Tenures,^ 
that  a  rightful  guardian  in  socage  was  the  next 
friend  to  the  heir,  to  whom  the  inheritance 
coold  not  descend  as  the  nearest  maternal  heir, 
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if  the  estate  came  ejf  parte  patema,  and  vice 
versa,  that  person  was  the  rightful  guardian  in 
socage.    But  Lord  Coke  said,^  *'  if  a  stranger 
entereth  into  the  lands  of  the  infant  within  the 
age  of  fourteen  and  taketh  the  profits  of  the 
same,  the  infant  may  charge  him  as  guardian 
in  socage :  and  this  doth  well  agree  with  the 
writ  of  account  against  a  li^uardian  in  socage, 
for  the  words    be,    *^Idem  B.  prsefato,  A. 
rationabilem  compotum  suum  de  exitibus  pro- 
venientibus  de  terris  et  tenementis  suis  in  N,, 
qucetenentur  in  socagio  et  quorum  custodiam 
edem  B,,  habuit  dum  proed,  ji,  infra  setatem 
ut  dicitur."    And  true  it  is,  that  in  law  he  hath 
the  custody  of  the  lands,  and  he  is  called  tutor 
alienus,  and  the  right  guardian  in  socage  tutor 
proprius  s  and  it  is  no  plea  for  him  to  deny  that 
he  IS  prochein  amy,  but  he  must  answer  to  the 
taking  of  the  profits,  as  Littleton  suth.    In 
Comyn's  Digest  c  it  is  laid  down,  that  "  ac- 
compt  lies  for  the  heir  at  the  age  of  fourteen 
years  against  his  guardian  in  socage;  so  it  lies 
against  a  stranger  as  guardian,  who  enters  and 
receives  the  profits  of  the  land  of  an  infant 
during   his    nonage."     It  is,   however,  not 
essential  that  the  person  entering  should  enter 
with  an  intention  of  entering  for  the  benefit  of 
the  heir,  as  it  was  laid  down  in  Roll.  Ab  ^  that 
if  one  entered  on  lands  as  guardian  in  chivalry 
where  the  lands  were  held  in  socage,  the  heir 
mif(ht  maintain  an  action  of  account  against 
him.    A  |B[uardian  in  chivalry  was  entitled  to 
take  the  profits  of  the  lands  to  his  own  use, 
as  clearly  appeared  from  Littleton's  Tenures, 
tit.  Knight's  Service,^  and  also  by  sect,  25  of 
same  work,  and  in  the  case  of  Mone  v.  Malhoni,^ 
and  in  another  case,?  the  plaintiff  sued  the  de- 
fendant in  an  action  of  assumpsit,  seeking  to 
charge  him  as  guardian  in  socage ;  and  the  de- 
fendant in  each  case  pleaded  that  the  land  was 
held  of  him  in  chivalry,  and  that  he  entered  as 
guardian  in  chivalry  ;  and  the  question  in  each 
of  those  cases  was  not  whether  the  defendant 
entered  for  the  benefit  of  the  heir,  but  whether 
the  land  was  held  in  socage  or  not.    In  the 
case  of  Ireland  v.  Coulter^  Popham  and  Clinch, 
J.  J.,  say  "that  where  one  enters  asgu  ardian 
who  is  not  guardian,    the  infant  may  have 
trespass  against  him,  or  he  may  charge  him  as 
guardian,  thus  shewing  it  to  be  in  the  election 
of  the  heir  whether  he  will  treat  the  party  as 
a  guardian  or  not.     [Mr.  Justice  Patteson. — 
Have  you  adverted  to  the  I3th  section  of  the 
statute  3  &  4  W,  4,  c.  27,  which  prevents  the 
receipt  of  the  profits  of  land  by  anv  relation 
from  being  taken  to  be  the  possession  of  the 
heir  ?]    That  section  only  applies  to  relations, 
and  this  defendant  is  no  relation,  but  merely 
a  step-mother.     In  the  case  of  Doe  d.  Barrett 
V.  Keen,^  Lord  Kenyon  said,  *'  nothing  can  be 
clearer  than  that  an  infant  may  consider  who- 
ever enters  on  his  estate  as  entering  to  his 

b  1  Inst.  89  b,  and  90a. 

«  Tit.  Accompt,  A  2. 

*  1  Roll.  Ah.  117.  line  60.        •  Sect.  103. 

'  Year  Book,  49  Edw.  3, 10. 

»  Year  Book.  10  Hen.  6,  7. 

^  Cro.  Eliz.  630.  *  7  T.  R  386. 
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use.''  With  respect  to  the  second  proposition, 
that  if  two  be  in  possession  at  the  same  time, 
the  law  will  adiudge  the  possession  to  be  in 
tbe  one  who  takes  the  ri^nt ;  Littleton  ms,^ 
*'\f  A.  of  B,  be  seised  of  a  mese.,  and  P.  of 
G.  that  no  right  hath  to  enter  into  the  same 
mese.  claiming  the  said  mese.  to  hold  to  him 
and  his  heirs  entiretie,  into  the  said  mese., 
but  the  same  A.  of  B.  is  then  contioually 
abiding  in  tbe  same  mese. ;  in  this  case  the 
possession  of  the  freehold  shall  be  always 
adjudged  in  A,  of  B,  and  not  in  F.  of  (?., 
becaase  in  such  case  where  two  be  in  one 
house  or  other  tenements,  and  the  one  dumeth 
by  one  title,  and  the  other  by  another  title, 
the  law  shall  adjudge  him  in  possession  that 
hath  right  to  have  the  possession  of  the  same 
tenements."  So  Lord  Chief  Justice  Hobart, 
in  delivering  the  judgment  of  tbe  Court  in  the 
case  of  Eleis  v.  The  Archbishop  of  York,^  says, 
that  ''when  two  are  in  possession,  the  pos- 
session is  judged  in  him  that  hath  right ;  for 
he  onl^  possesseth,  though  the  other  be  in 
possession  too,  and  take  away  the  trees,  corn, 
or  the  like.  Yet  when  the  true  owner  is 
clearly  put  out  and  removed,  then  he  hath  no 
longer  estate  or  possession,  but  right  only, 
ana  hath  no  election  to  be  in  possession  or 
not  in  possession."  [Mr.  Justice  fFilliami, — 
Your  argument  is,  that  I  should  not  have  left 
this  to  the  jury  as  matter  of  fact,  but  should 
have  given  them  my  direction  on  it  as  matter 
of  law.]  That  is  the  argument.  Instead  of 
its  being  left  to  the  jury,  the  plaintiff  was  en- 
titled to  have  the  Juilge's  direction  to  the 
jury  in  his  favour,  as  matter  of  law. 

Lord  Denman.^-Tikt  a  rule  to  shew  cause. 

Doe  on  the  demite  of  James  Cozens  v.  Martha 
Cozens,  M.  T.  1838.    Q.  B.  F.  J. 


SnnrCi  Smc^  practfce  Court. 

EXAMINATION  OF  ATTORNEY.-— ADMISSION  OF 
ATTORNEY. — SPECIAL  CTRCUMSTANCES. 

Under  special  circumstances  the  Court  will 
allow  an  articled  clerk  to  be  examined  be 
fore  the  eapiration  of  his  five  years*  service. 

This  was  an  application  by  P^,  Lee  to  allow 
a  gentleman  named  Twynam  to  be  examined 
before  the  expiration  of  his  term  of  five  years 
service.  He  was  desirous  of  proceeding  to  New 
Brunswick  to  practise,  and  therefore  he  found 
himself  compelled  to  make  the  present  appli- 
cation. His  articles  would  not  expire  before 
the  llth  April,  1840,  which  was  a  few  days 
before  the  commencement  of  Easter  Term,  it 
beginning  on  the  15th.  If  he  was  compelled 
to  wait  until  Easter  Term  before  he  was  ex- 
amined, he  could  not  lie  admitted  until  Triuity 
Term  and  this  would  be  aftef  the  usual  vessels 
for  New  Brunswick  had  departed,  and  the 
applicant  must  proceed  there  by  another  ves- 
sel, which  could  not  arrive  before  the  winter 
had  set  in.  By  being  allowed  to  undergo  his 
examination  now,  he  would  be  enabled  to  be 
admitted  in  Easter  Term. 


Littledtile,  J. — He  may,  I  think,  be  examined 
under  the  particular  circumstances,  forthwith. 

Application  granted.  Ej:  parte  Twynam, 
M.T.  1839.    Q.B.P.C. 


k  Tenures,  s.  701. 


1  Hob.  322. 


WRIT  OF  INQUIRY. — SHERIFF. — ^RNLARGIIIG 
TIMS  FOR  RETURN  OF  WRIT.— LIBBL.— 
PARLIAMENTARY  PRITILEGB. 

The  Court  will  not  stay  the  execution  of  a 
writ  of  inquiry  by  the  sheriffs  on  the 
ground  that  it  ts  suggested  that  the  sheriff 
may  incur  the  consequences  of  a  breach  of 
privilege  of  the  House  of  Commons, 

Kennedy  applied  for  a  rule  to  shew  cause 
why  the  execution  of  the  writ  of  inquiry  in 
this  case  should  not  be  stayed.    The  applica- 
tion  was  at  the  instance  of  the  sheriff  of  Mid- 
dlesex.   It  was  an  action  of  libel,  brought  by 
Mr.  Stock  dale  against  Mr.  Hansard  the  book- 
seller.   The  libel  was  alleged  by  Mr*  Stock- 
dale  to  consist  in  a  certun  Report  of  a'  Parlia- 
mentary Committee  published  by  Mr.  Hansard. 
Mr.  Hansard  suffered  judgment  by  default,  and 
a  writ  of  inquiry  was  issued  to  the  sheriff.  The 
libel  in  question  had  already  been  the  subject 
of  legal  decision  before  the  full  Court,  and  it 
had  l^en  determined  that  the  statement  alleged 
to  be  a  libel  was  not  a  protected  publication, 
although  it  appeared  in  a  Parliamentary  Re- 
port.   The  House  of  Commons  had,  however, 
resolved  that  the   enforcing  that  judj^ment 
would  be  a  breach  of  privilege.    The  sheriff 
was  therefore  placed  in  a  most  perilous  situa- 
tion by  the  present  course  adopted   by  the 
plaintiff.    If  the  sheriff  refused  to  execute  the 
writ,  he  was  liable  to  an  attachment  for  not 
executing  it;  if,  on  the  other  hand,  he  did 
execute  it,  he  would  incur  the  consequence  of 
a  breach  of  privilege  of  the  House  of  Com- 
mons.   In  this  state  of  difficult  circumstances, 
the  humble  application  of  tbe  sheriff  was  that 
the  execution  of  the  writ  of  inquiry  might  be 
postponed. 

Littledale,  J. — I  am  of  opinion  that  there  is 
no  ground  for  interfering  to  stay  the  execution 
of  the  writ  before  the  sheriff. 

Rule  refused.^iV/oc^e/ff^  v.  Hansard,  M.  T. 
183Q.    Q.  B.  P.  C. 


Comtnoti  pirsir. 

ACTION  OF  LIBEL. — PLEA  OF  ALIEN. 

In  an  action  of  libel  the  plaintiff  declared, 
alleging  the  publication  of  a  libel  upon  him 
in  his  character  of  dragoman  or  interpreter 
to  the  English  Ambassador  a^  Consianii" 
nople ;  the  defendant  pleaded  that  ike 
plaintiff  was  an  alien  born,  and  was  reel" 
dent  at  Constantinople,  and  that  he  had 
never  been  naturalized  or  admitted  a  de- 
nizen in  this  kingdom :  Held  ill,  on  g^ene- 
ral  demurrer. 

This  was  an  action  brought  against  the  de- 
fendant, as  publisher  of  a  newspaper,  for  the 
publication  of  a  libel.    The  declaration  con- 
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tained  two  counts.  The  first  count  stated 
that  the  Queen  of  this  realm,  and  his  late 
Majesty  King  William  4th,  were,  and  had  been 
at  peace  with  the  Goyemment  of  Turkey,  and 
had  appointed  Lord  Ponsonby  ambassador 
from  Great  Britain  to  that  state;  that  five 
drai^mans,  or  interpreters,  were  employed  bv 
Lord  Ponsonby  in  the  service  of  the  British 
Government ;  that  the  office  of  dragoman  or 
interpreter  was  one  of  great  trust  and  confi- 
dence, as  communications  of  delicacy  and 
importance  were  frequently  made  through  him 
from  one  Government  to  the  other;  that  the 
plaintiff  was  one  of  the  five  dragomans  so 
employed,  and  that  the  libel  compluned  of 
had  been  published  of  and  concernmg  him  in 
his  office  and  character  of  such  dragoman. 
The  second  count  alleged  that  the  plaintiff 
was  the  chief  acting  dragoman  in  the  employ. 
mens  of  Lord  Ponsonby  and  the  British  Go- 
vernment at  Constantinople,  and  that  the  libel 
in  question  was  publishea  of  and  concerning 
him  in  his  office  and  character  of  such  chief 
dragoman.  The  defendant,  besides  other 
pleas,  pleaded  that  the  plaintiff,  at  the  time  of 
the  committing  of  the  alleged  grievances  in 
the  declaration  mentioned,  was,  and  was  still, 
an  alien  bom  out  of  this  realm — to  wit,  at 
Constantinople,  and  that  he  was  then,  and  had 
been  since,  and  still  was  residing  and  living 
out  of  this  kingdom  and  the  territories  there- 
onto  belonging,  and  that  he  had  never  been 
domiciled  or  naturalized,  or  admitted  a  de- 
nizen in  this  kingdom,  or  any  of  the  sud 
lerritorities,  and  nad  never  owed  any  alle- 
giance to  the  Sovereign  of  this  country,  or 
been  subject  to  i^ny  of  the  laws  of  the  King- 
dom of  Great  Britain  and  Ireland,  or  of  any 
of  its  said  territories ;  nor  did  he  carry  on  any 
trade  as  a  merchant  with  this  country,  or  any 
of  the  territories  belonging  thereto.  To  this 
plea  the  plaintiff  demurred. 

Smytkf  in  support  of  the  demurrer,  con- 
tended that  the  plaintiff  was  fully  entitled  to 
obtain  that  remedy  for  the  injury  inflicted  upon 
him,  which  he  sought  by  this  action  ;  and  that 
his  right  to  maintain  the  suit  was  supnorted 
b^  the  old  authorities.  Bro.  Abr  tit.  ?fona- 
bility,  pi.  62;  ib,  tit.  Denizen,  pi.  10;  Vin. 
Abr.  tit.  Alien,  H.  All  established  the  prin- 
ciple that  an  alien  born,  living  out  or  the 
kingdom,  was  not  prevented  from  suing  in  an 
action  personal ;  and  as  a  plea  of  the  nature 
of  that  put  on  the  record  in  this  case  was 
always  looked  upon  as  odious,  the  Court 
would,  unless  direct  authorities  to  the  contrary 
should  be  produced,  give  the  plaintiff  the 
benefit  of  the  general  words  usea  by  the  old 
writers,  tQ  whose  books  he  had  referred.  In 
Com.  Dig.  tit.  Alien,  No.  6,  it  was  laid  down 
that  an  alien  friend  might  maintain  an  action 
of  slander,  and  from  the  ease  on  which  that 
proposition  was  maintained,  and  which  was 
reported  in  Bulstroile,  134,  it  appeared  that 
the  authority  was  founded  on  a  decision  that  a 
foreign  merchant  might  have  an  action  against 
a  person  for  slandering  him  in  his  character 
of  merchant,  by  saving  that  he  was  a  bankrupt. 
The  question  of  the  party  residing  out  of  tne 


kingdom,  however,  was  not  material,  because 
the  only  consequence  of  his  being  so  resident 
abroad  was,  that  of  his  being  called  upon 
to  give  security  for  costs.  The  authority  of 
Chief  Baron  Comyn  was  not  confined  to 
traders,  but  he  laid  down  the  proposition  ge- 
nerally ;  but  surely  if  a  merchant  was  entitled 
to  such  protection,  the  plaintiff,  who  held 
a  confidential  situation  unaer  the  English  em- 
bassy, had  an  equal  right  to  recover  for 
injuries  done  to  him.  The  plea,  however, 
even  assuming  that  its  effect  might  be  a  good 
answer,  was  here  pleaded  improperly.  Accord- 
ing to  the  authorities  it  was  a  plea  in  abate- 
ment, but  being  pleaded  in  bar,  it  was  bad  on 
general  demurrer.  Bac.  Abr.  tit.  Alien,  E. ; 
Com.  Dig.  tit.  Abatement,  I.;  Co.  Litt.  129^.; 
Gilbert's  Hist,  of  the  Com.  Pleas,  206.  The 
plea,  besides,  did  not  contain  sufficient  aver- 
ments. The  defendant  was  bound  to  exclude 
every  circumstance  under  which  the  plaintiff 
might  maintain  his  suit.  Caaeres  v.  Bell, 
8  T.  R.  166.  There  was  here  no  allegation 
that  the  plaintiff  was  not  in  this  country  at  the 
time  of  the  commencement  of  the  action.  His 
place  of  residence,  it  was  true,  was  alleged  to 
be  Constantinople,  but  that  did  not  exclude 
the  possibility  of  his  having  been  in  England. 
He  also  referred  to  Fearn  v.  Ladd,  2  W.  BL 
1326  j  Fiat  v.  Young,  2  Bos.  &  P.  72;  j4ngvs^ 
tein  V.  Faughnn,  1  Bos.  &  P.  222;  Sharlock  y. 
Delacour,  10  East,  326. 

Plnti  and  Humfrey^  in  support  of  the  plea. — 
None  of  the  authorities  cited  applied  to  in- 
stances of  the  present  description,  but  to  cases 
only  of  merchant  strangers,  who  it  was  ad- 
mitted were  entitled  to  sue.  Their  right  to 
mainlun  actions  was  established  by  Magna 
Charta,  cap.  30,  and  had  been  recognised  by 
Co.  2d  Inst.  67 ;  the  statutes  de  mercatorihus, 
11  Edw.  1,  and  13  Edw.  1 ;  and  by  Camden^a 
case,  in  7  Co.  Rep.  p.  17.  The  plaintiff  had 
done  nothing  to  entitle  him  to  claim  the  pro- 
tection of  the  English  Courts.  There  was 
nothing  to  shew  that  he  had  ever  been  in 
England,  and  he  had  no  privity  with  the  laws 
of  our  country.  Allegiance  and  protection 
were  mutual,  but  without  owing  the  one,  it 
was  not  in  his  power  to  clum  the  other.  It 
was  admitted  that  alien  merchants  might  main- 
tain suits  for  debts,  but  a  distinction  existed 
between  actions  of  that  character  and  those 
of  the  nature  of  the  present.  The  old  form 
of  declaration  in  cases  of  this  description  was 
that  the  plaintiff  was  a  "  true  and  loyal  sub- 
ject "  of  the  King,  and  although,  if  a  foreigner 
came  over  here,  he  would  be  entitled  to  pro- 
tection, yet  othenvise  he  could  claim  no  nght 
to  bring  such  an  action  as  the  present. 

Smyth,  in  reply,  was  stoppea  by  the  Court. 

Tindal,  C.  J.,  said,  that  he  was  of  opinion 
that  the  present  action  was  maintainable,  al- 
though brought  by  an  alien  not  residing  in  this 
realm.  With  respect  to  real  actions,  it  had  al- 
ways  been  held  that  no  alien  could  sustain  one, 
because  he  was  disqualified  by  the  law  to  hold 
land.  But  with  respect  to  personal  actions,  it 
had  been  decided  in  this  very  Court  so  long 
ago  as  the  6th  of  Henry  4.,  in  a  case  reported 
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Maule,  J.,  concurred. 

Judjfmcnt  for  the  plaintiff.— Piirmt  t.  Lw- 
w/i,  M.  T.  1839.    C.  P. 


^r^cqtirr  of  9ltni. 
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in    Dyer,   p.  2,  where   an  alien   livin?    in 
France  brought  a  writ  o(  debit,  KnA  the  defend- 
ant demanded  Judgment  if  he  was  bound  to  an- 
swer, he  (the  plaintiff)  being  out  of  the  King's 
dominions,  that  that  fact  furnished  no  plea. 
Now,  that  case  in  its  generality  of  the  subject 
comprehended  the  present.     Then  there  was 
the  case  in  Bulstrode,  where  an  alien  brought 
an  action  for  scandalous  words—namely,  for 
saying  of  him  that  he  was  a  bankrupt.  It  was 
answered  that  the  plaintiff  was  an  alien  bom, 
he  being  a  stranger  merchant,  and  residing  out 
of  the  kingdom.  Mr.  Justice  Williams  thought 
the  action  woidd  not  lie ;   but  the  other  three 
judges  of  the  court  held  that  it  did,  and  that  an 
alien  friend  might  well  maintain  all  actions 
personal,  such  as  assault  and  battery,  &c.    So 
that  in  that  case  there  was  no  distinction  taken 
as  to  the  injury  having  been  inflicted  upon  him 
in  his  character  of  merchant.    If  the  Court 
were  to  hold  a  contrary  doctrine  in  this  case, 
some  of  the  consequences  likely  to  flow  from 
it  were  ?ery  striking ;  and  it  would  present  our 
laws  in  a  very  unfavourable  light  to  strangers 
if  they  were  to  be  told  that  they  could  obtain 
no  redress  for  an  injury  inflicted  on  them  in 
this  country,  and  more  e<<pecially  when  it  was 
admitted,  that  if  they  came  here  even  for  one 
hour,  they  would  obtain  a  right  to  sue. 

Bosanguet,  J.,  was  of  the  same  opinion.    It 
was  said  by  this  plea  that  the  plaintiff  was  under 
a  personal  disability :  that  he  was  an  alien,  and 
had  never  been  in  this  country,  and  that  there- 
fore he  could  maintain  no  action  here,  protec- 
tion and  allegiance  being  mutual.    Now  it  was 
clear,  from  the  cases  cited,  that  that  proposition 
was  not  universally  true ;  because  it  had  been 
decided  in  one  case  that  an  alien  merchant 
might  maintain  an  action  for  slander,  although 
not  living  in  the  King's  dominions ;  and,  m 
another,  that  a  native  of  France  might  maintain 
an  action  of  debt.    It  had  been  admitted  that 
if  he  had  come  to  this  country,  he  would  be 
entitled  to  protection.     Now,  if  merely  coming 
here  for  one  hour,  an  alien  would  be  entitled 
to  uiaintain  such  an  action,  it  would  be  strange 
indeed  if  the  present  plaintiff  could  not  main- 
tain it;  for,  what  did  the  declaration  slate? 
Thatthe  plaintiff  was  in  the  Qonfidentiil  service 

of  Lord  Punsonby  and  the  British  Government  .       -  j    .  .  . 

at  the  time,  and  that  the  libel  was  published  of  T.°^*^,T  ^^^^'^P?'^^^'^*  "  a  juryman,  he 
him  in  that  character.    If  the  courts  of  this    fft'^'^t  ^^  ^^^"^^*^'? ."  *"  a«orncy.  which 

letter  the  coroner  read  m  his  court,  but  stated 

he  considered  attorneys  liable,  and  here  the 
matter  rested.  If,  however,  the  coroner  should 


COURT. — ^JUDOMKNT. — BXBCUTION* 
—COSTS. 

Where  ajudge*$  order  far  pa^meni  ofcoeU  it  made 
a  rule  of  court,  execution  may  be  istued  ouiimt 
once,  without  applicaiion  to  the  court. 

Enowles  applied  under  the  1  &  2  Vict.  c. 
110,  s.  18,  to  make  a  Judge's  order  a  rule  of 
Court,  and  for  leave  to  issue  execution  thereon. 
The  order  was  for  payment  of  certain  costs. 
They  had  been  taxed  at  the  amount  of  5/.  Id#., 
and  this  amount  had  been  demanded  of  the 
party.  The  words  of  the  section  were,  "  all 
rules  of  court  whereby  any  sum  of  money,  or 
an?  costs,  charges,  or  expenses,  shall  be  pay- 
able  to  any  person,  shall  have  the  effect  of 
judgments  &c«,  and  the  persons  to  whom  such 
monev,  or  cosU,  charges  or  expenses  shall  be 
payable,  shall  be  deemed  judgment  creditors, 
within  the  meaning  of  this  act." 

Parke,  B.— I  think  that  the  Judge's  order 
shotild  be  made  a  rule  of  Court,  but  the 
application  to  obtain  leave  to  issue  execution 
on  the  rule  is  unnecessary.  The  party  wh» 
has  obtained  the  rule  in  his  flavour  may  at 
once,  without  any  application,  sue  out  the 
bailable  execution  to  enforce  it. 

The  other  Barons  concurred. 

Rule  refused.— ^fl//«  v.  Sheffield,  M.  T. 
1839.    Excheq. 


THE  EDITOR'S  LETTER  BOX. 


We  believe  our  original  statement  as  to 
Mr.  Serjeant  Wilde  being  appointed  Solicitor 
General  to  be  correct. 

A  correspondent  asks  whether  an  attorney 
is  liable  to  serve  as  a  juryman  on  coroners' 
inquests.  One  of  the  coroners  for  Middlesex 
holds    they  are  liable;    but  when  be  sum- 


country  would  not  protect  a  party  in  that 
situation,  he  knew  no  case  in  which  any  person, 
not  a  natural-born  subject  of  the  realoj|  could 
expect  protection. 

Coltman,  J.,  said  that  he  considered  that  it 
would  be  disgraceful  to  the  laws  of  this  country 
if  the  plaintiff  could  not  maintsdn  this  action. 
As  it  stood  on  this  record  at  present,  ihe 
plaintiff  was  libelled  by  a  person  in  this  country ; 
and  it  was  said  that  because  he  was  an  alien  he 
could  maintain  no  action  for  it.  But  no  au- 
thority was  cited,  not  even  a  single  dictum  in 
support  of  that  doctrine ;  whilst  the  case  of 
the  alien  merchant  showed  the  contrary.  This 
was  not  the  time  of  day  when  he  for  one  would 
feel  disposed  to  narrow  the  free  intercourse 
which  ought  to  subsist  between  friendly  nations. 


not  happen  to  have  sufficient  jurymen,  he  may, 
perhaps,  exercise  his  power  of  fining  them,  un- 
less the  point  be  settled. 

Some  orders  have  been  granted  to  receive 
applications  nunc  pro  tunc  for  Re-admission 
the  last  day  of  Term.  This  is  an  inconvenient 
practice,  as  the  names  do  not  appear  in  the 
published  Lists,  and  there  may  be  no  oppor- 
tunity of  bringing  forward  an  intended  opposi- 
tion. 

The  List  of  Barristers  called  and  Candidate, 
passed  this  Term,  will  be  given  in  our  next 
Number. 


0fie  Utqal  ^hwvii^tv. 
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Quod  ma(p8  ad  Not 
Pertinet,  etaetcire  malam  est,  agiUrouf. 


Ho  RAT. 


THE  LAW  RELATING  TO  THE 
QUEEN'8  MARRIAGE. 


Tbb  authority  of  the  Sovereign  of .  these 
realms  is  omnipotent  in  all  matters  in  which 
it  is  not  restricted  by  act  of  parliament. 
The  King  or  Queen  regnant,*  may  therefore 
many  any  person  he  or  she  may  please,  not 
prohibited  by  any  such  act.     It  is,  however, 
enacted  in  the  first  place  by  stat  l^  &  13 
W.  3,  c.  2,  that  whosoever  shall  come  to  the 
possession  of  the  Crown,  shall  join  in  the 
communion  of  the  Church  of  England,  as  by 
law  established ;  and  by  the  prior  statute 
1  W.  &  M.,  St.  2,  c.  2,  usually  called  the 
Act  of  Exclusion,  that  every  person  who  shall 
marry  a  Papist,  shall  be  excluded  and  for 
ever  incapable  to  inherit,  possess,  or  enjoy 
the    Crown ;    and  that  in  such  case  the 
people  shall  be  absolved  from  their  alle- 
giance, and  the  Crown  shall  descend  to  such 
penons,  being  Protestants,  as  would  have 
inherited  the  same  in  case  the  person  so 
marrying  were  naturally  dead,  [the  Crown 
in  the  words  of  Blackstone  "  being  limited 
to  such  heirs  only  of  the  Princess  Sophia  as 
are  Protestant  members  of  the  Church  of 
England,   and  are  married  to  none    but 
Protestants.^  "     The  King  or  Queen  there- 
fore, may  marry  any  person  of  the  other  sex 
not  being  a  Papist,  for  we  are  not  aware 
tiiat  the  restriction  extends  to  any  other 
religion,  or  that  the  person  so  married  need 

'  The  Queen  Dowag'er  is  prohibited  from 
marryiog  without  the  coasent  of  the  Crowo, 
"because  the  disparagement  of  the  Queen  shall 
j^ve  iiT'eater  comfort  and  example  to  other 

ladies  of  estate,  who  are  of  the  blood  royal, 

more  lightly  to  disparafe  themselves,"  6  Hen. 

6,-  2 Inst.  18;  See  Rilcv's  Pluc.  Pari.  72;  1 

Bla.  Com.  224. 
«»  1  BU.  Com.  218. 

vol.  xix.-- vo.  560. 


be  in  the  communion  of  the  Church  of 
England. 

The  marriage  of  our  present  gracious 
Sovereign  is  of  considerable  interest  in  a 
legal  and  constitutional  point  of  view,  with 
regard  to  the  precise  situation  which  her 
intended  husband  shall  fill,  and  the  rights* 
powers,  and  privileges  which  are  to  be  given 
to  him. 

I  There  are  only  two  precedents  in  our 
history  of  a  married  Queen  Regnant ;  these 
are,  the  first  Queen  Mary  and  Queen  Anne, 
(for  the  situation  of  the  second  Mary,  the 
consort  of  William  the  Third,  as  a  Queen, 
is  anomalous,  and  need  not  here  be  con- 
sidered), and  we  shall  state  what  was  done 
in  both  these  cases. 

In  the  instance  of  the  first  Mary,  an  act 
was  passed  in  the  third  session  of  the  first 
year  of  her  reign,  chap.  1,  to  declare  (ac- 
cording to  the  title)  that "'  the  regal  power 
of  this  realm  is  as  full  in  the  Queen's  Majesty 
as  ever  it  was  in  any  of  her  noble  ancestors." 
it  being  enacted  by  s.  3,  "  that  the  royal 
power,  and  all  the  dignities  of  the  same, 
shall  be  as  well  in  a  queen  as  a  king," — an 
enactment  certainly  quite  unnecessary.  By 
chap.  2,  of  the  same  session,  the  articles  of 
marrriage  between  Philip  Prince  of  Spain  and 
the  Queen  are  rehearsed  and  confirmed.  And 
it  was  enacted  that  the  Queen  shall  and  may 
only  as  a  sole  Queen  use  and  enjoy  the  crown 
and  sovereignty  over  her  dominions,  in  such 
large  manner  in  all  degrees,  after  the  solem- 
nization of  the  marriage  as  she  now  hath; 
without  any  right,  claim,  or  demand  to  be 
given,  come,  or  grow  unto  the  said  Prince  as 
tenant  by  the  curtesy  of  this  realm,  or  by  any 
other  means.  This  is  the  substance  of  this 
statute,  as  printed  in  the  ordinary  editions  of 
the  statutes  at  large,  but  it  may  be  observed 
that  the  following  account  of  the  act  is  given 
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in  the  first  volume  of  the  Parliamentary 
Hibtory..*' 

"  In  April  7th.  1554,  a  bill  was  brought 
into  the  Liords  to  confirm  certain  articles 
and  agreements  touching  the  marriage  be- 
tween the  Queen  and  the  Prince  of  Spain. 
It  was  read  only  once  on  that  day,  and 
committed  to  the  Earl  of  Shrewsbury,  the 
Bishops  of  Durham,  &c. ;  on  the  9th,  the 
bill  was  read  again — the  next  day  it  passed 
that  House,   and   was  sent  down  to  the 
Commons,  who  returned  it  concluded  on 
the  12th.     The  following  is  an  abstract  of 
the  act  by  which  this  marriage  was  con- 
cluded.     1.  lliat  Philip   should   not  ad- 
vance any  person  to  any  public  office  or 
dignity  in  England,  but  such  as  were  na- 
tives of  the  realm  and  the  Queen*s  subjects ; 
that  he  should  admit  a  set  number  of  Eng- 
lish into  his  household,  whom  he  should 
use  respectfully,  and  not  suffer  them  to  be 
injoied  by  foreigners.    That  he  should  not 
transport  the  Queen  out  of  England,  but  at 
.  her  entreaty ;  nor  any  of  the  issue  begotten 
on  her.  but  they  should  have  their  educa- 
tion in  this  realm,  and  should  not  be  suf- 
fered, but  upon  necessity  and  good  reasons, 
to  go  out  of  the  same ;  nor  then  neither, 
but  with  the  consent  of  the  English.     That 
the    Queen     deceasing   without    children, 
Philip  should  not  make  any  claim  to  the 
kingdom,  but  should  leave  it  freely  to  him 
to  whom  of  right  it  should  belong.     That 
he  should  not  change  anything  in  the  laws, 
either  public  or  private,  nor  the  immunities 
and  customs  of  the  realm,  but  should  be 
forced  by  oath  to  keep  and  confirm  them. 
That  he  should  not  transport  any  jewels, 
nor  any  part  of  the  wardrobe,  nor  alienate 
any  of  the  revenues  of  the  Crown.     That 
he  should  preserve  our  shipping,  &c.  in 
good  repair  and  well-manned."     The  mar- 
riage was  afterwards   solemnized  on  the 
20th  of  July,   and  they  were  both  pro- 
claimed by  these  titles  :  "  Philip  and  Mary, 
by  the  grace  of  God,  King  and  Queen  of 
England,  France,  Naples,  Jerusalem,  and 
Irdand,  Defenders  of  the  Faith,  Archduke 
of  Austria,  &c.*'     A  new  Parliament  was 
summoned  by  writs  in  the  foregoing  style, 
and  the  statutes  of  this  reign  are  called  the 
acts  of  Philip  and  Mary,  and  legal  proceed- 
ings ran  in  both  names.     Hume  says  ^  that 
though  the  Queen  attempted  to  have  the 
administration  put  into  her  husband's  hands, 
she  failed  in  all  her  endeavours,  and  could 
not  so  much  as  procure  the  parliament's 
consent  to  his  coronation.      Philip  was. 


however,  nominally  at  any  rate.  King  of 
England,  and  it  is  to  be  observed  that  at 
the  time  of  his  marriage,  he  was  King  in 
no  other  right.  To  grace  the  ceremony 
and  promote  the  dignity  of  the  match,^ 
Charles  V.,  his  father,  created  him  King  of 
Naples,  on  its  solemnization,  but  this  was 
little  more  than  a  titular  dignity.  It  was 
subsequent  to  his  marriage,  in  the  year  1555, 
that  he  became  King  of  Spain,  on  the  re- 
signation of  Charles  the  5th. 

In  a  work  of  some  authority,^  we  find 
the  following  account  of  the  constitutional 
nature  of  Philip*s  power:  "  Philip  as  King, 
had  the  honour,  style,  and  kingly  name, 
and  so  had  the  precedency ;  he  had  to  do 
also  with  the  jurisdiction,  for  by  the  articles 
of  the  marriage,  he  was  to  aid  the  Queen 
in  her  administration  of  the  kingdom  and 
maintenance  of  the  laws ;  writs  and  com- 
missions passed  under  his  name.  He  also 
sat  in  Parliament,  voted  therein,  and  joined 
in  the  royal  assent,  and  joined  in  the  publi- 
cation and  execution  of  fdl  laws ;  to  him  aho 
was  allegiance  due,9  and  therefore  the  crime 
of  treason  was  equally  against  his  as  the 
Queen's  crown  and  dignity,  saving  that  it 
was  reserved  to  be  as  against  him  only 
during  the  time  of  coverture,  (citing  the 
Stat.  1  &  2  Ph.  &  M.  c.  10 ;)  and  yet  had 
the  Queen  left  issue  bg  him,  it  would  have 
been  a  hard  adventure  for  the  lawyers  to  have 
gwen  their  opinion  in  that  case,  seeing  the 
king  had  been  guardian  to  his  children  dur^ 
ing  their  minority.**  It  is  therefore  difficult 
to  say  that  Philip  was  the  subject  of  Queen 
Mary.  He  may  rather  be  treated  as  the 
partner  of  her  throne.  : 

The  second  instance  of  a  married  Queen 
Regnant  in  our  history  was  Queen  Anne* 
who  married  George,  Prince  of  Denmark. 
Tliis  Sovereign  was  married  many  years 
before  she  came  to  the  throne.  Her  hus- 
band was,  soon  after  the  marriage,  created 
Duke  of  Cumberland,  and  to6k  some  part 
in  politics,  as  a  Peer  of  Parliament,  in  the 
reign  of  William  the  Third.  ITius  we 
find  him,  in  1692,  among  those  who 
entered  a  protest  in  the  journals  of  the 
House  of  Lords  against  the  rejection  of  ci 
popular  bill^  of  the  time.  The  first  exer- 
cise of  Queen  Anne's  power  on  her  coming 
to  the  throne  was  the  nomination  of  the 


p.  613. 


d  1  Vol.  4,  363. 


•  Lingard,  Vol.  7,  p.  238. 

'  N.  Bacon  on  Governroeat  of  En^land^ 
(1651)  2d  part,  p.  275.  This  work  is  highly 
pruiied  by  the  Earl  of  Chatham,  in  bis  Letters 
to  his  nephew. 

K  This  seems  very  doubtful,  see  post^  p,  66. 

^  Smollett,  Vol.  1, 181. 
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Prince  her  husband  to  the  offices  of 
Generaliesemo  and  Lord  High  Admiral. 
Being  regarded  only  as  a  subject,  however, 
he  still  continued  to  occupy  a  seat  in  the 
House  of  Peers,  in  the  quality  of  Duke  of 
Cumberland.*  In  a  subsequent  period  of 
the  reign,  having  interfered  in  politics,  he 
was  threatened  with  parliamentary  censure 
by  one  of  the  great  contending  parties  in 
the  state,  which  probably  would  have  fallen 
on  him  had  he  not  soon  afterwards  died.^ 
Prince  George  had  never,  at  any  time,  any 
pretensions  to  any  character  but  that  of  a 
subject.  In  Nov.  1 702,  a  provision  was  made 
for  hill  Highness,  and  the  yearly  sum  of 
100,000/.  was  settled  on  him,  in  case  he 
should  survive  the  Queen ;  "  and  this  was 
seconded,"  says  Burnet,  **  by  those  who 
knew  how  acceptable  the  motion  would  be 
to  the  Queen,  though  it  was  double  of  what 
any  Queen  of  England  ever  had  in  jointure, 
so  that  it  passed  wichout  opposition.  Tlie 
Prince  was  many  years  older  than  the 
Qaeen,  and  was  troubled  with  an  asthma, 
that  every  year  had  ill  effects  upon  his 
health,  and  had  brought  him  to  great 
danger  this  winter ;  yet  the  Queen  thought 
it  became  her,  as  a  good  wife,  to  have  the 
act  passed,  in  which  she  might  be  the 
more  zealous^  because  it  was  not  thought 
advisable  to  move  for  an  act  that  should 
take  Prince  George  into  partnership  of  the 
regal  dignity."*^ 

It  will  be  seen,  therefore,  that  the  circum- 
stances relating  to  these  two  precedents  dif- 
fer very  much  from  each  other,  and  that  the 
character  and  situation  of  King  Philip  were 
very  different  from  those  of  Prince  George. 
We  humbly  conceive,  however,  the  con- 
stitutional doctrine  to  be,  that  by  whatever 
name  the  consort  of  a  Queen  Regnant  be 
called,  he  is  only  a  subject,  and  has,  as  we 
conceive,  no  peculiar  privileges.  If  he  be 
created  a  Peer  of  Parliament,  he  would,  of 
course^  be  privileged  as  such,  or  he  may 
enjoy  any  rank  or  any  station  in  the  public 
service  expressly  conferred  on  him  by  the 
Sovereign;  but,  unless  so  conferred,  he 
does  not  appear  to  have  any  recognized 
rights  by  the  common  law ;  such  as  the 
Queen  Consort  has,  for  instance.  The 
present  King  of  Belgium,  on  his  marriage 
^th  the  Princess  Charlotte,  may  be  con- 
sidered as  standing  in  nearly  the  same  situa- 
tion as  the  consort  of  a  Queen.  We  believe 
he  declined  a  peerage,  and  merely  took  the 

*  Coxe's  Marlborough,  Vol.  1,  p.  107. 

J  Coze's  Marlborou^cb,  Vol.  2,  pp.  599,  60) . 

k  See  Pari.  Hist.  Vol.  6,  p.  66, 


rank  in  the  table  of  precedency  and  in  the 
army  expressly  conferred  on  him. 

Biackstone,^  alluding  to  the  husband  of 
a  Queen  Regnant,  contents  himself  with 
the  following  passage :  "  The  husband  of  a 
Queen  llegnant,  as  Prince  George  of  Den^ 
mark  was  to  Queen  Anne,  is  her  subject, 
and  may  be  guilty  of  high  treason  against 
her,  but  in  the  instance  of  conjugal  in- 
fidelity he  is  not  subjected  to  the  same 
penal  restrictions.  For  which  the  reason 
seems  to  be  that  if  a  Queen  Consort  is  un« 
faithful  to  the  royal^  bed,  this  may  debase 
or  bastardise  the  heirs  to  the  Crown,  but 
no  such  danger  can  be  consequent  on  the 
infidelity  of  the  husband  to  a  Queen 
Regnant." 

Lord  Coke™  is,  however,  more  distinct 
than  this.  Discussing  the  Statute  of  Trea- 
sons, he  says,  "  Le  Roy,  is  to  be  understood 
of  a  King  llegnant,  and  not  of  one  that 
hath  but  the  name  of  a  King,  or  a  nomina- 
tive King,  as  it  was  resolved  in  the  case  of 
King  Philip,  who  married  Queen  Mary,  and 
was  but  a  nominative  King,  for  Queen 
Mary  had  the  office  and  dignity  of  a  King. 
And  therefore  an  act  was  passed  that  to 
compass  the  death  of  King  Philip,  during 
his  marriage  with  the  Queen,  was  treason." 

Hawkins°  says  on  the  Statute  of  Alle- 
giance, 11  Hen.  7,  chap.  1, — "A  titular 
king,  as  the  husband  of  a  Queen  Regnant, 
seems  to  be  within  the  words,  yet  it  is 
clearly  not  within  the  meaning  of*this  law." 

The  same  law  is  also  most  clearly  laid 
down  by  Lord  Hale.  "  The  husband  of  a 
Queen  Regnant  is  not  a  King  within  this 
law  (the  Statute  of  Treasons),  for  the  queea 
still  holds  her  sovereignty  entirely  as  if  she 
were  sole.  (Vitie  I  Mary,  cap.  2,  sess.  3).*' 

We  conceive,  therefore,  that  we  have 
now  shewn  the  correct  rule  to  be,  that  the 
husband  of  a  Queen  Regnant  of  England* 
by  whatever  name  he  be  called.  King  or 
Prince,  is  a  subject ;  that  no  allegiance  is 
due  to  him ;  that  no  treason,  without  an 
express  act  of  parliament  for  that  purpose, 
can  be  committed  towards  him ;  and  that, 
as  it  would  seem,  he  has  no  acknowledged 
rank  or  privileges  but  what  are  expressly 
conferred  on  him. 


'  1  1  Bla.  Com.  224. 

m  3  Inst.  6,  7.  «f  8. 

n  Hawk.  P.  C.  Chap.  17,  b.  20.     Compare 
thli  with  what  Bacon  says,  as  before  cited 

o  Hale.  P.  C.  106. 
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MUNICIPAL  CORPORATION  ACT. 

By  tbe  Municipal  Corporation  Act,  6  &  6  W. 
4.  c.  76,  8.  97,  the  council  elected  under  tbe 
act  may  call  in  question  all  purchases,  sales, 
i\nd  leases,  not  made  before  the  6ib  of  June, 
1835;  and  if  it  shall  appear  to   the  council 
that  there  is  ground  for  believing  that  any 
such  purchase,  sale,  or  lease,  was  made  for  no 
consideration,  or  an  inadequate  consideration, 
tbe  council  may  within  six  months  after  the 
first  election  of  councillors  under  the  act,  cause 
the  value  of  the  lands,  tenements,  and  premiscB 
in  question  to  be  inquired  of  and  found  by  a 
jury  of  twelve  indifferent  persons,  who  shall 
have  full  power  to   inquire  into  tbe  whole 
transaction  ;  and  if  tbe  jury  shall  find  that  no 
consideration,  or  a  consideration  less    than 
that  which  they  shall  have  so  found  to  be  t^e 
value  which  ought  to  have  been  given  ahatt 
have  been  collusively  given,  tbe  party  to  such 
purchase,  sale,  or  lease,  shall  have  his  option 
either  to  reconvey  and  restore  the  lands,  &c. 
and  to  abandon  tbe  contract  upon  tbe  receipt 
of  the  consideration,  if  any,  which  he  shall 
have  given  for  tbe  same,  or  to  give  such  addi- 
tional consideration  so  found  by  the  jury. 

It  has  been  held  in  the  construction  of  this 
statute  by  Lord  Cottenham,  C,  reversing  tbe 
decisiv)n  of  Lord  Lang-f/ale,  M.  R.,  that  tbe 
Court  of  Chancery  has  authority  under  its  ge- 
neral jurisdiction  to  interfere  for  the  protection 
,of  property  vested  in  the  corporation  of  a  bo- 
rough named  in  the  Municipal  Corporation 
Act,  on  tbe  ground  of  breach  of  trust  coin-- 
mitted  or  threatened  after  tbe  passing;  of  that 
hct,  although  the  time  when  the  existing  m»^m- 
bers  of  the  governing  body  corporate  of  such 
borough  are  to  go  out  of  office  may  not  have 
arrived.    Attorney  General  v.  Maifor  of  Livers 
pool,  1  Myl.  &  C.  171 ;  reported  at  tbe  Rolls 
under  the  name  of  Attorney  General  v.  Aspinal, 
12  L.  O.  306.     Sir  L.  Shadwell,  V.  C,  udbe- 
rine[  to  the  Lord  Chancellor's  opinion,  has  also 
held  that  a  Court  of  Equity  ba^  jurisdiction  to 
relieve  against  collusive  alienation  of  corpor  >te 
property,  notwithstanding  the  remedy  provided 
by  the  97tb  section  of  the  Municipdl  Corpo- 
ration Act.      The  peculiar  circumstjuices  of 
the  case  need  not  be  here  adverted  to  ;  iiut  we 
shall  extract  the  principle  of  his  Honor's  judg- 
ment.   The  case  is  tbe  Attorneif  General  v. 
mUon,  9  Sim.  30. 

''  It  does  not  appear  to  me  that  the  Muni- 
cipal Corporation  Act  has  destroyed  the  identity 
of  the  old  corporations,  but  it  has  continued 
the  existence  of  tbe  old  corporations,  varying, 
however,  tbe  mode  in  which  certain  corporate 
officers  are  to  be  chosen.  This,  however,  is  to 
be  observed,  that,  although  the  mode  of  choos- 
ing the  officers  is  altered,  the  corporation,  in 
law  remaining  the  same,  yet,  the  application 
of  the  funds  belonging  to  corporations  is  varied. 
For  the  92d  section  of  tbe  act,  after  directing 
the  property  of  corporations  to  be  applied  to 
certain  specified  purposes,  directs  that  the  sur- 
plus (if  any)  shall  be  applied,  under  the  direc- 


tion of  the  council,  for  the  public  l>enefit  of 
the  inhabitants,  and  the  improvement  of  the 
biirougb  ;  so  that  there  is  a  sort  of  public  trust 
affixed  upon  that  which,  before  the  act  was 
passed,  was  mere  corporate  property,  capable 
of  alienation  according  to  the    uncontrolled 
will  and  pleasure  of  the  body  corporate.    The 
novelty  which  has  been  introduced  by  the  act 
is  two-fold ;  first,  tbe  funds  of  corporations 
are  to  be  applied  to  public  purposes;   and, 
secondly,  they  are  to  be  applied  under  tbe  di- 
rection of  the  council.     But  it  was  said  that 
they  are  not  at  liberty  so  to  do,  as  the  97th 
section  of  the  act  has  provided  a  new  course  of 
proceeding  to  be  taken  in  cases  where  corporate 
property  has  been  collusively  alienated.    But, 
after  having  frequently  read  over  that  section, 
the  conclusion  that  I  have  come  to  is,  that  that 
section  cannot  be  considered  to  have  ousted 
this  Court  of  its  general  jurisdiction  to  enforce 
a  mere  trust ;  and  I  should  have  come  to  that 
conclusion  even  if  the  matter  had  not  been  so 
decided  as  1  think  it  has  been.    It  is  true  that 
the  act  has,  to  a  certain  extent,  changed  the 
.  form  of  the  remedy ;  for  as  corporate  property 
is  now  applicable  to  public  purposes,  it  may  be 
rijfht  that,  in  all  future  instances,  the  Attorney 
General  should  sue  in  conjunction  with  the 
corporation.    But  for  that  circumstance,  the 
corporation  might  have  filed  a  bill  against  those 
individuals  who  have  placed  themselves  in  the 
situation  of  trustees,  and  thereby  have  com- 
pelled them  to  give  an  account  of  their  trust, 
and  to  make  restitution  to  the  corporation  of 
its  own  property.    In  my  opinion  it^  never 
could  have  been  the  intention  uf  the  legislature 
by  this  97tb  section  to  oust  this  Court  of  its 
general  jurisdiction,  for  it  is  to  be  observed, 
that  the  remedy  is  of  an  extremely  minnte  and 
special    nature  ;    and  moreover,  it  is  to  be 
exercised  only  within  a  limited  time  ;  liecause, 
it  is  enacted  that  it  shall  be  lawful  for  the 
council,  at  any  time  within  six  calendar  months 
next  after  the  first  election  of  councillors  under 
the  act  shall  have  been  declared,  to  summon  a 
jury,  in  order  that  tbe  matter  complained  of 
may  be  en<|uired  into  and  rectified.    Now  it 
obviously  might  happen  that  tbe  town  council 
might  not  know  tbe  fact  within  the  six  naontbs 
after  the  first  election  of  councillors  under  the 
act ;  and  it  would  be  singular  if  an  alienation 
of   corporate    property,    however    improper, 
should  go  unredressed,    merely  because  the 
town  council  bad  not  that  information  which 
would  enable  them  to  take  proceedings   for 
defeating  it  within  the  very  limited  time  pre- 
scribed by  the  act.    I  cannot  think  that  such 
was  the  intention  of  the  legislature.    And  the 
latter  part  of  the  section  throws  light  upon  the 
question  ;  for  tbe  power  that  is  giveii  to  his 
Majesty  in  council  to  order  that  in  certain  case* 
improper    alienation   of   corporate  property 
shall  not  be  called  in  question,  is  not  a  general 
power  to  his  Majesty  in  council  to  order  that 
those  alienations  shall  not  be  called  in  ques- 
tion at  all,  but  only  to  order  that  they  ^all 
not  be  called  in  question  under  the  provisions 
of  that  act.    Tbe  meaning  of  the  legiaisaure 
was  that  the  power  of  the  King  in  council 
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should  be  limited  to  that  which  is  mentioned 
io  the  antecedent  part  of  the  section,  namely, 
to  the  proceedings  which  should  be  taken  im- 
der  the  picvisions  of  the  act ;  and  the  re»tric- 
clve  words  which  qre  there  found  were  meant 
to  be  confined  to  that  new  mode  of  proceeding 
provided  by  the  section  itbelf,  and  which  was 
to  take  place  in  a  given  form.  If  before  the 
passing  of  the  av't  now  under  consideration, 
this  Court  had  a  right  to  interfere  at  the  in* 
stance  of  corporations  suing  as  cestuis  que 
irusi  to  protect  their  property  in  the  hands  of 
their  trustees,  there  are,  in  my  opinion,  no 
restrictive  words  in.  the  act,  to  destroy  that 
antecedent  ri^^ht;  but  there  is  only  a  cumula- 
tive right  given,  in  a  particular  form,  to  set 
aside  certain  alienations  of  corporate  property 
that  might  be  discovered  by  the  town  council 
%vithtn  a  very  limited  time." 


THE  NEW  SOLICITOR  GENERAL. 


lett  is  once  more  in  the  lists,  we  would 
fearlessly  oommit,  what  we  conscientiously 
lielieve  to  be  the  right  side,  to  his  guidance. 
Let  the  Serjeants  then  do  their  best. 


CHANGES  IN  THE  LAW 

IN  THB  LAST  BRS8I0N  OF  PABLIAMBNT. 


Mr.  Sbbjbant  Wildb  has  been  appointed 
Solicitor  General.  It  will  be  remembered 
that  we  have  stated  from  the  first  that  we 
believed  this  appointment  would  be  made 
in  the  event  of  Sir  R.  Rolfe's  being  pro- 
moted to  the  Bench.  We  do  not  find  that 
the  new  Baron  has  as  yet  sat  in  Equity. 
This  is  a  favotirite  side  of  the  Court  both 
with  Lord  Abinger  and  Mr.  Baron  Alder- 
son,  and  we  are  not  sure  that  they  will  re- 
sign it. 

The  rights  of  the  Seijeants  are  still  in 
suspense.  On  the  last  day  of  Michaelmas 
Term,  Chief  Justice  Tindal  informed  the 
Bar  that  on  the  first  day  of  next  Term, 
or  as  soon  after  as  was  convenient,  he  should 
call  on  some  gentleman  of  the  coif  to  move, 
passing  over  some  other  gentleman  not 
of  that  degree,  who  might  then  shew 
cause  why  he  should  be  heard.  The  in- 
tention of  this  is  obviously  to  enable  the 
Court  to  hear  both  sides  of  the  question. 
So  far  the  argument  has  been  entirely  on 
one  side — a  unilateral  case — both  in  the 
Privy  Council  and  in  the  Common  Pleas, 
with  the  exception  of  a  most  able  and 
amusing  speech,  as  we  understand,  from 
the  Attorney  General  in  the  Privy  Council. 
It  will  now  be  for  the  profession  at  large  to 
select  a  champion  of  their  general  privileges, 
as  against  the  monopoly  of  the  learned 
••  band  of  brothers."  We  shall  see  whether 
the  new  Solicitor  General  will  throw  the 
weight  of  his  ofiicial  station  into  the  Ser- 
jeants' scale.  If  he  should,  which  we  much 
doubt,  and  the  Attorney  General  were  heard 
for  the  Bar  generally,  it  would  be  rather  a 
curious  and  unusual  contest.  We  would, 
however  humbly,  recommend  new  coun- 
sel on  both  sides,  and  as  Sir  William  Fol- 1 


No.  XV. 

LETTBRS  PATENT  FOR  INVENTIONS. 

2  &  3  Vict.,  C.  67. 

j4n  act  to  amend  an  act  of  the  fifth  and  sixth 
years  of  the  reign  of  King  IViUiam  the 
Fourth^  intituled  "  Au  Act  to  amend  the 
tlie  law  touching  Letters  Patent  for  Inven- 
tions." [2Ath  August  1839.] 

5  4*  6  jy.  4,  c,  83.  Repealing  provisions 
requiring  the  application  by  petition  to  heprO' 
secuted  with  ^ect  before  the  expiration  of  the 
term  of  the  patent. — Whereas  by  an  act  passed 
in  the  fifth  and  sixth  years  of  the  rei^n  of  his 
Majesty  Kinj(  William  the  Fourth,  intituled 
'*  An  Act  to  amend  the  Law  touching  Letters 
Patent  for  Inventions,"  it  is  amongst  other 
things  eucicted,  that  if  any  person  haviag  ob- 
tained any  letters  patent  as  therein  mentioned 
shall  ^ive  notice  as  thereby  required  of  his 
intention  to  apply  to  his  Majesty  m  council  for 
a  prolongation  of  his  term  of  sole  using  and 
vendiui^  his  invention,  and  shall  petition  his 
Majesty  in  Council  to  that  effect,  it  shall 
be  lawful  for  any  person  to  enter  a  caveat 
at  the  council  ofhce,  and  if  his  Majesty  shall 
refer  the  consideration  of  such  petition  to  the 
judicial  committee  of  the  privy  council,  and 
notice  shall  be  first  given  lo  any  person  or 
persons  who  shall  have  entered  such  caveats, 
the  petitioner  Khali  be  heard  by  his  counsel  and 
witnesses  to  prove  his  case,  and  the  persons 
entering  caveats  shall  likewise  be  heard  by 
their  counsel  and  witnesses,  whereupon,  and 
upon  hearing  and  in«|uiry  of  the  whole  matter, 
the  judicial  committee  may  report  to  his  Ma- 
jesty that  a  further  extension  of  the  term  in  the 
said  letters  patent  shall  be  granted,  not  ex- 
ceeding seven  years,  and  his  iMajesty  is  thereby 
authorized  and  empowered,  if  he  shill  tiiiuk 
fit,  to  grant  new  letters  patent  for  the  said  in- 
vention for  a  term  not  exceeding  seven  years 
after  the  expiration  of  tbe  first  term,  any  Uw, 
custom,  or  usage  to  the  contrary  notwitbstaud  - 
ing ;  provided  that  no  such  extension  sbail  be 
granted  if  the  application  by  petition  shall  not 
be  made  and  prosecuted  with  effect  before  the 
expiration  of  the  term  originally  granted  iu 
such  letters  patent :  And  whereas  it  has  hap- 
pened since  the  passing  of  the  said  act,  and 
may  again  happen,  that  parties  desirous  of  ob- 
taining  an  extension  of  the  term  granted  in 
letters  patent  of  which  they  are  possessed,  and 
who  may  have  presented  a  petition  for  such 
purposes  in  manner  by  tbe  said  recited  act  di- 
rected,  before  the  expiration  of  the  said  term, 
may  nevertheless  be  prevented  by  causes  ovi-r 
which  they  have  no  control  from  prosecuting 
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with  effect  their  application  before  the  judicial 
committee  of  the  privy  council ;  and  it  is  ex- 
pedient therefore  that  the  said  judicial  com- 
mittee should  have  power,  when  under  the  cir- 
cumstanoes  of  the  case  they  shall  see  fit,  to 
entertain  such  application,  and  to  report 
thereon,  according  to  the  provisions  of  the  said 
recited  act,  notwithstandinfr  that  before  the 
hearing  of  the  case  before  them  the  terms  of 
the  letters  patent  sought  to  be  renewed  or  ex- 
tended may  have  expired:  be  it  therefore 
enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in 
this  present  parliament  assembled,  and  by  the 
authority  of  the  same,  that  so  much  of  the  said 
recited  act  as  provides  that  no  extension  of 
the  term  of  letters  patent  shall  be  granted  as 
therein  mentioned  if  the  application  by  petition 
for  such  extension  be  not  prosecuted  with 
effect  before  the  expiration  of  the  term  origi* 
nally  granted  in  such  letters  patent,  shall  be 
and  the  same  is  hereby  repealed. 

2.  Term  0/ patent  right  may  be  extended  in 
certain  cases,  though  the  application  for  such 
extension  not  prosecuted  with  effect  before  the 
expiration  thereof — And  be  it  further  enacted 
that  it  shall  be  lawful  for  the  iudicial  commit- 
tee of  the  privy  council,  in  all  cases  where  it 
ehall  appear  to  them  that  any  application  for 
an  extension  of  the  term  granted  by  any  let- 
ters patent,  the  petition  for  which  extension 
ehall  have  been  referred  to  them  for  their  con- 
sideration, has  not  been  prosecuted  with  effect 
before  the  expiration  of  the  said  term  from  any 
other  causes  than  the  neglect  or  default  of  the 
petitioner,  to  entertain  such  application,  and 
to  report  thereon  as  by  the  said  recited  act 
provided,  notwithstanding  the  term  originally 
granted  in  such  letters  patent  may  have  ex- 
pired before  the  hearing  of  such  application  ; 
and  it  shall  be  lawful  tor  her  Majesty,  if  she 
ehall  think  fit,  on  the  report  of  the  said  judicial 
committee  recommending  an  extension  of  the 
term  of  such  letters  patent  to  grant  such  ex- 
tension, or  to  grant  new  letters  patent  for  the 
invention  or  inventions  specified  in  such  ori- 
ginal letters  patent,  for  a  term  not  exceeding 
eeven  years  after  the  expiration  of  the  term 
mentioned  in  the  said  original  letters  patent : 
provided  always,  that  no  such  extension  or 
new  letters  patent  shall  be  granted  if  a  petition 
for  the  same  shall  not  have  been  presented  as 
by  the  said  recited  act  directed  before  the  ex- 
piration of  the  term  sought  to  be  extended, 
nor  in  case  of  petitions  presented  after  the 
thirtieth  day  of  November  one  thousand  eight 
hundred  and  thirty  nine,  unless  such  petition 
shall  be  presented  six  calendar  montlis  at  the 
least  before  the  expiration  of  such  term,  nor 
in  any  case  unless  sufiicient  reason  shall  be 
shown  to  the  satisfaction  of  the  said  judicial 
committee  for  the  omission  to  prosecute  with 
efiect  the  said  application  by  petition  before  the 
expiration  of  the  said  term. 

d.'jict  mity  be  amended  this  session. — And  be 
(further  enacted,  thut  this  uct  may  be  altered, 
amended,  or  repealed  by  any  act  to  be  passed 
in  the  present  session. 


PREPAYMENT  OF  THE  PENNY 
POSTAGE. 


Trerb  is  an  important  difference  to  be  gA>- 
served  in  regard  to  the  pre-pa3rment  of 
postage  between  General  Post  letters  and 
letters  within  the  London  District.  The 
four-penny  postage  for  General  Post  letters 
if  not  pre-paid,  is  not  increased  on  delivery ; 
but  in  the  London  district,  if  the  penny 
postage  be  not  pre-paid,  the  old  postage  of 
two-pence  within,  and  three-pence  beyond 
three  miles,  must  be  paid  on  delivery. 

The  weight  of  a  General  Post  letter  or 
packet  may  extend  to  sixteen  ounces, 
chargeable  at  the  rate  of  four-pence  each 
half-ounce  ;  but  the  letters  in  the  London 
district  must  not  exceed  four  ounces,  unless 
intended  for  the  General  Post. 

To  prevent  mistake  the  following  par- 
ticulars are  extracted  from  the  London  Ga- 
zette of  the  22nd  inst : 

Inland  Letters, 

On  all  letters  not  by  law  specially  exempted 
from  postage,  and  not  exceeding  half  an  ounce 
in  weight,  transmitted  by  the  General  Post  be- 
tween places  within  the  United  Kingdom  or 
between  the  said  islands,*  or  between  the 
United  Kingdom  and  the  said  islands,  (not 
being  letters  sent  to  or  from  parts  beyond  the 
seas)  there  shall  be  charged  and  taken  one 
uniform  rate  of  postage  of  four-pence,  without 
reference  to  the  number  of  sheeti^  or  pieces  of 
paper,  or  in  closures,  of  which  the  same  may 
be  romprised,  or  to  the  distance  or  number  of 
miles  the  same  shall  be  conveyed. 

On  all  sui'h  letters,  if  exceeding  half  an 
ounce  in  weight,  there  shall  be  charged  and 
taken  progressive  and  additional  rates  of  post- 
age, (each  additional  rate  being  estimated  at 
four  pence)  according  to  the  scale  of  weight, 
and  number  of  rates  hereinbefore  fixed  and 
declared  :  [that  is,  four-pence  for  each  half 
ounce.] 

London  District. 

That  on  all  letters  not  exceeding  half  an 
ounce  in  weight,  and  not  being  by  law  specially 
exempted  from  the  two-penny  and  penny  post 
rates,  transmitted  by  any  two-penny  or  penny 
post  in  London  or  Dublin,  (and  not  having 
passed  through,  or  l>eiug  intended  to  pass 
through  the  General  Post)  there  shall,  on  and 
after  the  said  fifth  day  of  December  next,  be 
charged  and. taken  a  rate  of  one  |)ennyonly, 
provided  such  postage  be  pre-paid  at  the  time  of 
posting  the  same.  But  in  case  any  letter,  not 
being  by  law  specially  exempted  as  aforesaid, 
transmitted  by  any  such  two*  penny  or  penny 
post,  shall  not  be  pre-paid  when  posted,  or  shaU 
exceed  half  an  ounce  in  weight,  there  shall  be 
taken  the  same  rate  of  postage  as  is  now  pay- 
able by  law  thereon, 

*  Jersey,  Guernsey,  Alderney,  Sark  and 
Man, 
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That  no  letter  shall  be  sent  by  any  such  two- 
.icnny  or  penny  post  exccediogf  four  ounces  in 
tveight,  unless  the  same  shall  have  originally 
passed,  or  shall  be  intended  to  pass,  throug^b 
the  General  Post ;  and  in  such  last  mentioned  \ 
case,  not  exceedinff  the  weij^ht  of  sixteen 
ounces,  unless  specially  authorised  by  this  war- 
rant as  aforesaid. 


CHANC£RY  COMMISSIONERS  UNDER 

AGE. 


Wb  are  informed  that  a  practice  prevails  to 
some  extent,  which  is  eviaentlv  objectionable, 
that  of  appointing  articled  clerks,  who  are 
under  age,  as  commissioners  for  takings  answers 
in  the  Court  of  Chancery.  In  that  Court,  it 
will  be  recollected,  that  the  mode  of  adminis- 
tering an  oath  is  deemed  of  considerable 
importance.  One  of  the  Masters  personally 
attends  daily  at  the  public  office,  and  the  de- 
ponent is  brought  before  him  and  takes  the 
oath  in  his  presence.  In  the  Common  Law 
Courts  the  oaih  is  administered  by  the  Judi^e's 
Clerk  in  an  adjoining  room,  and  we  hear  that 
it  is  in  contemplation  to  su^j^st  to  the  Judges 
that  one  of  the  fifteen  Common  Law  Masters 
should  attend,  after  the  manner  in  Chancery, 
daring  the  usual  hours  of  business.  This 
would  lie  very  convenient  to  the  practitioners, 
and  relieve  the  Judges'  chambers  of  a'consid- 
erable  part  of  the  crowd  gathered  there  during 
the  few  hours  of  the  Judge's  attendance.  See- 
ing the  solemnity  with  which  oaths  are  admin- 
istered in  London  by  one  of  the  Masters  of  the 
Court  of  Chancery,  it  is  manifestly  improper 
that  young  gentlemen  under  age,  (however  re- 
spectable and  intelligent),  should  be  deputed  to 
act  as  commissioners  in  the  country. 

The  practice  having  been  brought  to  the  no- 
tice of  the  committee  of  the  Incorporated  Law 
Society,  they  submitted  the  subject  to  the  Mas- 
ter of  the  Rolls,  and  his  Lordship  has  directed 
that  any  case  in  which  the  abuse  occurs  be 
brought  regularly  before  the  Court.  The  so- 
licitors  who  send  in  the  names  to  the  six  clerks 
office,  should  be  careful  to  ascertain  that  the 
commissioners  they  name  are  of  full  age.  It 
appears  that  the  clerks  in  Court  rely  entirely 
on  the  solicitors  for  the  fitness  of  the  parties 
proposed ;  and  we  have  deemed  it  expedient 
to  notice  the  sobiect,  in  order  that  solicitors 
may  avoid  the  delay  and  expence  of  having 
their  proceedings  set  aside.  It  may  be  kindly 
intended  by  a  solicitor  to  name  his  articled 
clerk  for  this  duty,  but  it  is  clear  that  until  of 
age  he  cannot  properly  perform  it. 


MODE  OF  EXAMINING  ARTICLED 

CLERKS. 


and  discussions  upon  the  examination  and 
mode  of  conducting  it,  that  have  appeared  in 
your  c<»lumus  from  your  numerous  subscribers 
and  correspondents,  I  was  somevWiat  amused  at 
the  communication  that  appears  in  your  num- 
ber for  23d  Nov.,  from  **  An  old  Subscriber," 
in  which,  after  a  dolorous  preface,  to  the  effect, 
that  the  questions  cannot  be  expected  to  be 
answered  by  articled  clerks,  but  would  con- 
found experienced  practitioners  themselves, 
with  the  aid  of  books  for  reference,  the  fol- 
lowing abttruse  question  is  given,  exempli 
gratia,  '*  Whether  an  infant  can  execute  a 
cognovit."  By  way  of  satisfactorily  answering 
the  question,  I  would  remind  him,  that  it  is  a 
broad  principle  of  our  law  that  in  general  an 
infant  can  do  no  legal  act,  nor  make  a  deed, 
nor  any  manner  of  contract  that  will  bind  him. 
I  say  in  general,  for  there  are  exceptions  to 
the  rule,  (as  where  acts  of  parliament  enable 
him,  &c.)  and  he  will  5nd  it  laid  down  in 
Bacon's  Abridgment, — although  he  says  that  he 
can  find  no  answer  by  referring  to  Bacon, — that 
"infants  are  regularly  allowed  to  rescind  and 
break  through  all  contracts  in  pate  made  dMr- 
ing  minority,  except  only  for  schooling  and 
necessaries,  be  they  never  so  much  to  their 
advantage  ("  and  to  come  ouite  to  (he  point, 
if  he  look  into  Chitty's  Arcubold,  he  wiU  find 
with  respect  to  warrants  of  attorney,  as  well 
as  cognovits,  that  "  if  a  warrant  of  attorney 
be  given  by  an  infant,  the  Court  will  order  it 
to  be  delivered  up  to  be  cancelled,  even  al- 
though there  may  be  circumstances  of  fraud 
on  the  part  of  the  infant,  on  his  clearly  shew- 
ing that  he  was  under  age  when  he  gave  the 
warrant." 

With  respect  to  the  observations  of  your 
"  Old  Subscriber,"  I  certainly  agree  with  hint 
that  there  are  many  old  practitioners  who 
would  be  sadly  puzzled  at  an  examination ; 
but  that  is  no  reason,  I  think,  why  the  **  rising 
generation  "  of  attorneys  should  not  be  made 
to  acquire  some  sound  knowledge  of  legal 
principles,  and  (to  use  your  own  words)  "  pro- 
ceed to  the  performance  of  their  important 
and  responsible  duties  with  a  large  stock  of 
useful  knowledge,"  and  so  remove  a  stigma 
which  has  been  partially  thrown  upon  our 
profession,  that  many  of  its  members  are  any- 
thing but  lawyers.  1  have  not  myself  met 
with  any  one  who  thinks  that  the  ordeal  is  at 
all  too  "  fiery;"  and  1  am  sure  you  will  a;;ree 
with  me  when  I  assert  that  a  moderate  appliru- 
tion,  during  the  five  years  which  an  articled 
clerk  passes  in  his  master's  office,  will  enable 
him  to  go  through  it  with  credit. 

A.  E.  F. 


To  the  Editor  of  the. Legal  Olnerver. 
Sir, 
ArrBB  having  read  with  some  degree  of  in- 
terest (being  under  articles)  the  observations 


Sir, 

Observing  in  your  number  of  last  week  a 
letter  from  "  An  old  Subscriber,"  I  cannot 
but  regret  that  any  one,  particularly  a  profee* 
iional  man,  should  remark  unfurness  in  the 
questions  at  the  examination  of  attorneys :  it 
is  not  by  adducing  one  or  ttco  instances  that 
such  a  remark  is  to  be  borne  out.  Let  the 
questions  from  the  commencement  of  the  ex- 
aminations to  the  present  time»  or  those  of  any 
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particular  term  be  perused,  and  I  am  convinced 
that  there  will  he  indeed /etif  to  advocate  more 
lenity ;  while  the  jjreater  proportion  will  see 
the  necessity  of  additional  strictness.  The 
Examiners  have  l)ut  a  troublesome  and  thank- 
less office  in  discharpnjr  the  duties  imposed 
on  them  ;  it  therefore  little  behoves  their  pro- 
fessional brctiiren  to  indulge  in  remarks,  and 
*'make  mountains/'  when  there  can  be  no 
occasion,  particularly  when  the  extreme  cour- 
tesy of  the  examiners  (which  every  one  who 
has  been  before  them  must  testify),  is  remem- 
bered. JUSTITIA. 


SALOMONS'    CASE, 
9  Geo.  4,  c.  17. 


The  following  is  the  judgment  of  Lord  Cluef 
Justice  Ttndal. — 

In  this  case  the  Court  of  Queen's  Bench 
gave  judgment  in  favour  of  the  Crown  upon  a 
quo  warranto  information  filed  against  the  de- 
fendant for  exercising  the  office  of  alderman 
of  the  ward  of  Aldgate,  in  the  City  of  London. 
The  uleadings  raise  the  question  on  demurrer, 
whether,  at  the  time  of  issuing  the  precept 
by  virtue  of  which  the  defendant  below  was 
elected  alderman,  the  office  was  void,  by  rea- 
son of  Mr.  Salomons,  who  had  been  elected 
alderman  of  that  ward,  upon  a  vacancy  by 
death,  having  neglected  to  comply  with  the 
provisions  of  the  9  G.  4,  c.  17i  8*  2. 

Mr.  Salomons  had  not  made  and  subscribad 
the  declaration  required  by  that  act,  before  he 
tendered  himself  to  the  Court  of  Mayor  and 
Aldermen  for  admission  into  the  office  of  al- 
derman ;  and  upon  his  so  tendering  himself, 
as  it  is  averred  in  the  plea.  "  the  said  David 
Salomons  was  then  and  there  requested  by  the 
said  Court  of  Mayor  and  Aldermen  to  make 
and  subscribe  in  their  presence  the  said  decla- 
ration in  the  said  act  mentioned,  but  the  said 
David  Salomons  did  not  nor  would,  at  the  said 
Court  of  Mayor  and  Aldermen  so  holden  as 
last  aforesaid,  nor  at  ony  time  within  one  calen- 
dar month  next  before  or  upon  his  admission 
into  the  said  office  of  alderman,  nor  at  any 
other  time  whatsoever,  make  and  subscribe  the 
said  declaration,  but  wholly  omitted  and  neg. 
lected  so  to  do.*' 

The  replication  does  not  traverse  this  omis- 
sion and  neglect,  hut  states  the  special  circum- 
stances, viz.,  that  witliin  the  space  of  one 
month  next  after  the  duy  of  his  election  he 
presented  himself  to  the  Court  of  Mayor  and 
Aldermen,  and  demanded  and  made  claim  to 
be  admitted,  and  that  the  Court  demanded  of 
him  whether  he  had  signed  the  declaration  re- 
quired by  the  said  act,  within  the  space  of  one 
month  next  before  his  then  application  for  ad- 
ini8<!ion,  to  which  he  answ  ered  that  he  had  not ; 
*'\vhi*rPupon  the  Court  demanded  of  him 
whether  he  would  make  and  subscribe  the  said 
declaration ;  whereupon  the  said  David  Salo- 
mons declined  to  say  whether  he  would  or  not. 


but  required  the  said  Court  to  admit  him  to  die 
said  office,  which  the  said  Court  then  and 
there,  and  within  the  space  of  one  month  from 
the  election  of  the  said  David  Salomons  to  the 
said  office  of  alderman,  positively  refused  to 
do;  and  the  said  Court  then  and  there  de- 
clared the  election  of  the  said  David  Salomons 
to  the  said  office  to  be  null  and  void.'' 

Upon  this  state  of  the  pleadings  the  Court 
is  bound  to  assume  that  he  omitted  to  make 
and  subscribe  the  declaration  at  the  time  when 
the  Court  required  him  to  do  so,  because  the 
allegation  in  the  plea  that  he  did  so  omit  and 
neglect  is  not  traversed,  and  it  is  expressly  al- 
leged in  the  replication  that  he  wouhl  not  say 
whether  he  would  do  so  or  not  after  he  should 
be  admitted ;   and  the  question  therefore  be- 
comes this,  whether,  by  reason  of  such  omis- 
sion and  neglect,  Mr.  Salomons's  election  be- 
came  void;  and  that  question  depends  upon 
the  construction  which  must  be  pot  upon  the 
act  of  parliament,  as  to  the  time  at  which  the 
declaration  required  by  the  statute  must  be 
subscribed  and  made.  The  9  G.  4,  c.  1 7,  after 
referring  in  the  first  section  to  the  acts  usuidly 
called  the  corporation  and  test  acts,  and  reci- 
ting the  expediency  of  repealing  so  much  of 
them  as  imposes  the  necessity  of  taking  the  si- 
crament  of  the  Lord's  Supper  according  to  the 
rites   or   usages  of  the  Church  of  England, 
proceeds  to  repeal  such  parts  of  the  said  acta. 
The  second  section,  after  reciting  that  the 
Protestant  Episcopal  Church  of  England  and 
Ireland,  and  the  doctrine,  discipline,  and  go- 
vernment thereof,  and  the  Protestant  Presbyte- 
rian Church  of  ^^^cotland,  and  the  doctrine,  dis- 
cipline, and  government  thereof,  are  by  the 
laws  of  this  realm  severally  established  perma- 
nently  and  irrevocably,  and  that  it  was  jaat  and 
fitting,  on  the  repeal  of  such  parts  of  the  said 
acts  as  impose  the  necessity  of  taking  the  sa- 
crament as  a  qualification  for  office,  a  declara. 
tion,  which  is  afterwards  set  forth,  should  be 
substituted  in  lieu  thereof,  proceeds  to  enact, 
that  every  person  who  shall  hereafter  be  placed, 
elected,  or  chosen  in  or  to  the  office  of  mayor, 
alderman,  &c.,  or  in  or  to  any  office  of  magis- 
tracy, or  place,  trust,  or  employment  relating 
to  the  government  of  any  city  &c.,  within  Eng- 
land or  Wales  or  the  town  of  Borwiek  upon 
Tweed,  shall  within  one  calendar  month  next 
before  or  upon  his  admission  into  any  of  the 
aforesaid  offices  or  trusts,  make  and  subscribe 
the  declaration  therein  set  forth. 

The  third  section  specifies  in  the  presence 
of  what  persons  the  said  declaration  shall  be 
made  and  subgcribed ;  and  the  fourth  enacU 
that  •*  if  any  person,  placed,  elected,  or  chosen 
into  any  of  the  aforesaid  offices  or  places,  shall 
omit  or  neglect  to  make  and  subscribe  the  said 
declaration  in  manner  above  mentioned,  such 
placing,  election,  or  choice  shall  be  void,  and 
that  it  shall  not  be  lawful  for  such  person  to 
do  any  act  in  the  execution  of  the  office  or 
place  mto  which  he  shall  be  so  chosen,  elected, 
or  placed."  it  is  char  from  these  recitals  and 
provisions  that  the  legislature  meant  to  open 
as  well  corporate  offices  as  places  in  the  gift 
and  appointment  of  the  Crown  to  every  person 
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.'ofesung  the  Christian  faith,  instead  of  con-  I 
niDf^  them,  as  before  had  been  the  case,  to 
hose  only  who  were  willini?  to  take  the  sacra- 
mental test;  but  it  is  equally  clear,  that  it  in- 
tended that  no  one  should  exercise  such  an 
office  unless  he  made  and  subscribed  at  the 
proper  time  the  declaration  which  is  substi- 
tuted instead  of  such  sacramental  test ;  and  the 
only  difficulty  which  is  raised  upon  this  record 
is,  whether  the  proper  time  bad  arrived  for 
holding  the  election  of  Mr.  Salomons  to  be 
void,  when  be  was  required  by  the  Court  of 
Mayor  and  Aldermen  to  make  and  subscribe 
the  declaration  prescribed  by  the  act,  and 
when  he  omiited  and  neglectea  so  to  do. 

And  we  are  all  of  opinion  that,  upon  the 
proper  construction  of  the  act,  such  time  had 
then  arrived,  and  that  the  non-compliance  of 
Mr.  Salomons  with  such  requisition  of  the 
court,  made  his  election  to  the  office  of  alder- 
man, ipto/acio  void. 

UiK)n  two  points  which  have  been  made  in 
the  course  of  the  argument  on  the  part  of  the 
Crown,  we  have  entertained  no  doubt.    We 
think  it  clear  that  the  statute  did  not  intend, 
by  the  second  section  to  give  the  period  of 
one  entire  month  to  the  person  elected,  within 
which  he  might  decide  wuether  he  would  make 
the  declaration  or  not ;  and  that  the  objection 
that  one  month  had  not  elapsed,  in  this  case, 
between  the  election  of  Mr.  Salomons  and  the 
application  to  be  admitted,  is  entirely  without 
foundation.    The  statute  never  could  anticipate 
that  any  one  would  offer  himself  as  a  candidate 
for  the  office  who  had  not  already  made  up  his 
mind  to  subscribe  the  declaration  imposed  by 
kw.    The  whole  object  of  that  part  of  the 
provision  contained  in  the  second  section  is, 
that  if,  at  the  time  of  being  admitted,  the  per- 
son elected  has  made  the  declaration  so  recently 
as  within  one  month  next  befure  (but  not  at  an 
anterior  period),  ouch  making  of  the  declara- 
tion shall  be  sufficient,  and  he  cannot  be  called 
upon  to  make  it  again.    Neither  have  we  any 
doubt  upon  another  point  which  was  raised  in 
the  course  of  the  argument,  namely,  that  the 
legislature  did  not  intr nd  tj  give  to  the  person 
elected  a  reasonable  time  after  admission  for 
the  purpose  of  making?  the  declaration,  for 
these  are  not  the  words  of  the  act ;  nor  could 
the  legislature  have  ever  contemplated  that  the 
propriety  of  making  or  not  muking  the  declara- 
tion was  a  subject  reouiring  any  time  for  con- 
sideration.   The  words  ot*  the  act,  "  upon  his 
admission,*'  do  not,  as  it  appears  to  us,  mean 
after  the  admission  has  taken  place,  but  upon 
the  occasion  of,  or  at  the  time  of  his  admission. 
Those  words  shew  the  intention  of  the  legis- 
lature to  have  been  that  a  space  of  time  com- 
mencing at  one  calendar  month  before,  and 
t''r;ninating  with  the  act  of  admission,  should 
be  the  limit  or  period  within  which  the  declara- 
tion should  be  made ;  so  that,  if  not  in  ide  at 
an  earlier  time,  the  latest  opportunity  of  making 
it  would  be  the  same  time  and  place  at  which 
the  oath  of  office  was  administered,  and  before 
the  same  persons.    In  effect,  the  making  of 
the  declaration  does,  by  virtue  of  those  words, 
form  a  part  of  the  act  of  admission,  and  is  an 


essential  requisite  to  the  being  permitted  to 
exercise  the  corporate  office.  And  we  hold  it, 
therefore,  to  be  unnecessary  to  refer  toinstances 
of  the  legal  meaning  of  the  word  "upon/' 
which,  in  diff'erent  cases,  may  undoubtedly 
either  mean  before  the  act  done  to  which  it 
relates,  or  simultaneously  with  the  act  done, 
or  after  the  act  done,  according  as  reason  and 
good  sense  require  the  interpretation,  with 
reference  to  the  context  and  subject-matter. 
And  consequently,  if,  immediately  after  having 
been  admitted,  in  the  same  way  as  if  this  act 
had  not  been  passed,  Mr.  Salomons  had  omitted 
and  neglected  to  make  the  declaration,  his 
election  would  unquestionably  have  been  void, 
and  it  would  have  become  the  duty  of  the 
Court  of  Mayor  and  Aldermen  to  have  forth- 
with issued  a  precept  for  a  new  election. 

But  the  point  upon  which  the  doubt,  and  the 
only  doubt,  in  this  case  has  arisen  in  our  minds 
is,  whether,  upon  the  perusing  of  the  act,  the 
election  became  void  by  the  mere  ofl*er  of  the 
party  elected  to  be  admitted,  at  the  proper 
lime  when  he  ou^ht  to  have  been  admitted, 
and  by  bis  omission  or  neglect  at  that  time 
to  make  and  subscribe  the  declaration  required, 
or  whether,  as  no  admission  had  actually  taken 
place  in  the  old  corporate  form,  that  is,  by 
taking  the  oath  of  office,  the  occasion  had 
arisen  upon  which  he  was  bound  to  make  the 
declaration,  and  the  Court  bad  the  power  to 
declare  the  election  to  be  void. 

It  seems,  however,  to  us,   that  the  more 
reasonable  construction  of  the  act,  and  that 
which  will  best  effectuate  the  intentions  of  the 
legislature,  is,  that  if  the  person  elected  (not 
having  qualified  withm  the  preceding  month 
by  making  the  declaration)  be  not  ready,  and, 
much  more,  if  he  decline  to  say  whether  he 
will  or  not  make  and  subscribe  the  declaration, 
as  well  as   take  the  corporate  oaths  at  the 
time  and  place  where  his  admission  ought  to 
take  place,  according  to  the  charter,  bye-law, 
or  usage  of  the  corporation,  no  complete  or 
valid  admission  can  take  place  at  all ;  his  ad- 
mission could  be  at  most  but  an  idle  form, 
since  he  cannot  be  permitted,  under  section 
4th,  "to  do  any  act  in  the  execution  of  his 
office,"  Hnd  that  his  eleclion  thereby  becomes 
void.     The  declaration  comes  in  lieu  of  thu 
sacramental  test,  which,  in  the  case  of  corpo- 
rate offices,  must  have  been   taken  not  only 
before  the  admission,  but  even  the  election  of 
the  party :  it  is  a  test  of  the  retjuired  qualifi- 
cation for  the  office,  both  as  indicating  the 
religious  faith  of  the  party,  and  furnishing  a 
security,  by  his  solemn  promise,  against  any 
injury  tu  the  Protestant  Church  and  its  estab- 
lishment.   And  as  the  precise  order  in  which 
each  part  of  the  act  of  admission  is  to  take 
place  is  not  defined  by  the  statute,  it  is  reason- 
able to  hold,  where  there  is  any  doubt  as  to 
which  should  precede  the  other,  that  the  Court 
of  Mayor  and  Alderman,   being  the  proper 
Court  to  give  the  admission,  may  prescribe  the 
order  in  which  the  respective  parts  of  the  ad- 
mission shall  be  arranged  ;  that  they  may  first 
ascertain  the  qualification  befere  they  admi- 
nister the  oath  of  office,  instead  of  adopting 
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the  course  which  mi^ht  lie  oseleM,  and  which, 
if  uieless,  would  be  improper,  and  might  even 
lead  to  inconvenience,  that  of  first  administer- 
ing the  oaih,  and  afterwards  ascertaining  the 
qualification.  There  is  no  reason,  therefore, 
why  the  admission,  by  administering  the  cor- 
porate Oath  of  office,  should  first  take  place, 
before  the  statutory  declaration  is  made ;  but 
the  contrary,  as  thereby  this  great  inconve- 
nience would  follow,  that  the  time  during 
which  the  corporation  remains  without  an 
officer  must  lie  unnecessarily  extended.  And 
we  think  this  construction  is  consistent  with 
the  words  of  the  statute.  The  second  section 
is  framed  upon  the  supposition  that  the  party 
elected  will  be  completely  admitted ;  and  re- 
quires that  he  make  the  declaration  either 
within  a  given  time  before  or  at  the  time,  and 
on  the  occasion  of  his  admission,  superadding 
new  requisites  to  the  old  corporate  form  of 
admission.  It  is  the  fourth  section  which 
provides  for  the  consequences  of  an  omission 
or  neglect  to  make  that  declaration.  It  enacts, 
that  if  the  person  elected  shall  omit  or  neglect 
to  make  and  subscribe  the  said  declaration  in 
manner  above  mentioned,  such  placing,  elec- 
tion, or  choice,  shall  be  void.  The  question, 
therefore,  upon  the  words  of  this  section  is, 
what  is  the  proper  meaning  of  the  general 
words  of  reference,  "  in  manner  above  men- 
tioned?" and  coupling  those  words  with  the 
context,  we  think  we  are  not  bound  to  say 
that  they  mean,  at  the  time  when  a  corporate 
admission  has  been  actually  completed,  when 
it  is  clear,  from  the  context,  that  an  actual 
admission  cannot  be  an  available  admission 
unless  the  declaration  is  made ;  and  thus  the 
person  elected  cannot,  without  such  declara- 
tion made,  exercise  any  corporate  functions. 
It  is  also  not  unworthy  of  observution^  that 
the  words  of  the  fourth  section  do  not  in  terms 
provide  that  the  admission  shall  be  void,  but 
the  election  only,  (for  the  word  "placing"  has 
no  reference  to  admission,  but  only  to  appoint- 
ment or  title  by  any  other  mode  than  election 
or  choice),  and  it  cannot  be  presumed  that  if 
an  actual  admission  had  been  contemplated, 
the  legislature  would  not  have  declared  such 
omission  to  be  void  by  the  refusal  or  omission 
to  make  the  declaration. 

Upon  the  whole,  therefore,  we  hold  the 
meaning  of  the  statute  to  be,  that  it  makes 
void  the  election  if  the  person  elected  (not 
having  previously  qualified  within  a  calendar 
month),  should  omit  or  neglect  to  qualify 
himself  by  making  the  declaration  at  the  time 
and  occasion  when  he  ought  to  be  admitted; 
and  that  the  useless  form  of  a  corporate  ad- 
mission is  not  necessary  before  the  party  can 
be  called  on  to  qualify  according  to  the  statute, 
and  before  the  election  can  be  declared  void. 

We  therefore  think  that  the  judgment  of 
the  Court  of  Queen's  Bench  ought  to  be  re- 
versed. 

The  QueeH  f.Humpherp,  Esq.,  T.  T.  1839. 
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INTEREST  OF  MARRIED  WOMEN. 

To  the  Editor  of  the  Legul  Observer. 

Sir, 
I  HAVE  read  the  answer  of  H.  B.  and  J.  B.  W. 
in  your  publication  of  23d  instant  to  the  letter 
of  '*  Studiosus." 

The  question  of  acknowledgment  has  really 
nothing  to  do  with  the  matter.  The  lady  (who 
is  married)  is  desirous  of  charging  her  vested 
reversionary  interest  in  the  money  to  arise  by 
sale  of  certain  real  estates.  Which  sale  is  not 
to  take  place  until  after  the  death  of  a  tenant 
for  life.  The  great  case  of  Purdew  and  Jack- 
son, 1  Russ.  1,  nere  applies.  The  lady,  being 
a  /erne  covert,  cannot  charge  her  reversionary 
interest  in  choses  in  action,  so  as  to  bind  her- 
self in  the  event  of  her  surviving  her  husband, 
nor  her  representatives  if  her  husband  survive 
and  do  not  administer.  Had  the  lady  been 
entitled  to  the  land  itself  after  the  decease  of 
the  tenant  for  life,  she  would  b^  deed  duly 
acknowledged,  charge  the  same  in  any  way 
she  pleased,— her  husband  of  course  joining. 


MORTGAGE  STAMPS. 

Mr.  Editor, 

My  attention  has  just  been  drawn  to  a  note 
of  the  case  of  LuHt  v.  Peace,  3  Nev.  &  P.  329, 
cited  in  the  last  edition  of  Jarman's  Convey- 
ancing, vol.  5,  p.  541,  and  wherein  it  is  said  to 
have  been  decided,  that  a  deed  operating  as  a 
further  security  for  a  sum  on  which  the  ad 
valorem  duty  had  been  paid,  and  also  as  a 
security  for  an  additional  sum,  required  a 
deed  stamp  in  addition  to  the  ad  valorem 
stamp  on  the  further  sum. 

Is  that  a  correct  decision?  I  submit  not, 
for  this  reason,  that  a  common  deed  stamp  is 
imposed  only  in  cases  of  deeds  not  otherwise 
charged  in  the  schedule  to  55  Q.  3,  c.  184,  nor 
expressly  exempted ;  and  that  as  the  deed  in 
question  was  otherwise  charged,  namely,  with 
the  ad  valorem  duty,  a  common  deed  stamp 
was  not  necessary. 

A  Country  Barrister. 


SUPERIOR  COURTS. 


Vtcr  Cl^aitcellor'tf  Court. 

CD8T0DT  OF  INFANTS  ACT. 

Mr.  Knight  Bruce  renewed  his  application 
for  an  order  to  substitute  service  of  the  petition 
on  Mr.  T.^s  solicitor,  or  at.his  place  of  busi- 
ness in  London.  The  application  had  been 
suspended  on  the  former  day,  the  wife's  friend* 
having  then  entertained  hopes  that  another  at- 
tempt to  communicate  with  Mr.  7*.  by  letter 
would  prove  successful.  That  attempt  vras 
made,  and  a  letter  was  written  to  him  on  the 
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8th  instant  respectinjif  the  wife's  conviction  of 
her  error  in'impnting  miscondact  to  him,  and 
withdrawing  the  imputation.  That  letter  was 
sent  open  to  his  solicitors,  and  copies  of  it  were 
addressed  to  Mr.  T,  himself  at  his  private 
house  in  the  country,  and  house  of  business  in 
town ;  but  no  notice  having  been  taken  of  it, 
the  application  to  substitute  service  on  the  so- 
licitors'became  necessary. 

Further  affidavits  in  support  of  the  applica* 
tion  were  produced. 

The  f^ce  Chancellor  was  of  opinion  that  a 
sufficient  case  was  made  out  by  these  affidavits, 
together  with  those  which  were  filed  on  a  for- 
mer day»  previous  to  the  first  application,  to 
warrant  the  Court  to  make  the  order  for  sub** 
tituting  service  of  the  petition. 

Ex  parte  Mrs,  T,,  tn  re  the  Custody  of  In* 
fanU  ^c/.— November  21st,  1839. 


moiu. 


MARRIED  WOMAN. — 8BPARATE  ESTATE.—- 
PEIORITT  OF  MORTGAGE. 

A  married  woman  hamng  property  settled  to 
her  sep€trate  use,  agreed  to  mortgage  it  to 
A.,  to  secure  payment  of  a  loan  ;  she  be^ 
comes  discotfert  and  mortgages  the  property 
to  B.  to  secure  payment  qfaloan/hm  him, 
B.  had  notice  of  A.'s  claim.  Held,  that  A. 
was  entitled  to  a  prior  mortgage. 

The  bill  was  filed  by  John  Stead  against 
Stephen  Nelson,  and  Julia  his  wife,  and  John 
Tolson,  claiming  a  right  to  have  a  mortgage 
upon  the  settled  property  of  Mrs.  Nelaon  to 
secure  a  debt  of  120/.  and  to  have  a  priority 
over  a  mortgage,  executed  over  the  same  pro- 
perty to  the  defendant  John  Tolson.     It  ap- 
peared that  in  the  year  1831,  Miss  Julia  Booth 
(now  Mrs.  Nelson,)  married  Joseph  Water- 
worthy  and  by  a  deed  of  settlement  executed 
io  contemplation  of  the  marriage,  certain  lands 
were  conveyed  to  trustees,  upon  trust  to  the 
use  of  the  lady  for  life  for  her  separate  use,  or 
to  the  use  of  such  persons  as  she  should  by 
writini;  during  her  coverture  direct  and  appoint  j 
and  in  default  of  such  direction  and  app<>int- 
ment,  in  trust  to  pay  the  rents  into  her  own 
hands  for  life,  for  her  separate  use  indepen- 
dent of  her  husband.    In  September  1836  Mr. 
and  Mrs.  Waterworth  borrowed  120/.  from  the 
plaintifiT,  for  which  they  gave  their  joint  pro- 
missory  note,  and  signed  an  agreement  that 
they  and  the  survivor  of  them  would,  when  re- 
quired by  the  plaintiff,  convey  the  said  lands  to 
him  by  way  of  mortgage  to  secure  the  120/. 
Mr.  Waterworth  died  in  October  1836  insol- 
vent, and  the  plantifi*  applied  to  his  widow  for 
payment  of  the  120/.  wnich  she  promised.     In 
February  I837»  the  defendant  Tolson  lent  her 
4001.  upon  mortgage  of  her  said  settled  pro- 
perty, but  the  plaintiff  being  apprised  of  the 
proceeding  gave  notice  of  his  claim  to  Tolson 
before  the  mortgage  was  completed.    Mrs. 
Waterworth  afterwards  married  the  defendant 
Nelaon. 

Mr,  Pemberton  and  Mr.  K,  Parker,  for  the 
plaintiff^  contended  that  he  was  entitled  to  be 
his  debt  with  interest,  or  to  have  the  first 


mortgage  on  the  property,  pursuant  to  the 
agreement  which  Mrs.  Nelson  and  her  for- 
mer husband  entered  into.  She  had  then  a 
full  right  over  the  property. 

Mr.  Kindersley  and  Mr.  Metcalfe  insisted 
that  the  lady  had  not,  during  the  first  overture, 
absolute  power  over  the  propertv. 

Lord  Langdale,  M.  R.  said,  tnis  was  a  case 
where  the  defendant  Tolson  advanced  money 
after  the  notice  of  the  plaintiff's  claim.  It  was 
therefore,  no  hardship  upon  him  that  he  should 
be  postponed  to  the  plaintiff.  He  was  attemp- 
iogto  throw  a  hardship  on  the  plaintiff.  The  set- 
tled estate  was  vested  in  Mrs.  Waterworth  for 
her  )ife,  for  "  her  separate  use.''  If  it  were  a 
legal  estate,  a  court  of  law  would  take  no  no- 
tice of  the  words  "for  her  separate  use;"  but 
a  court  of  equity  gave  her  the  same  right  over 
it  as  if  she  had  been  ^feme  sole ;  and  sne  for  a 
loan  of  120/,  had  agreed  to  execute  a  mortgage 
of  her  estate.  A  liife  estate  was  vested  in  her; 
that  estate  might  be  prolonged  beyond  the  life 
of  her  husband ;  she  had  in  equity  an  absolute 
power  of  disposal  over  that  estate.  She  had  a 
power  to  enter  into  the  agreement  to  mort- 
gage, and  that  agreement  must  be  specifically 
performed. 

Stead  v.  Nelson  and  others, — at  Westminster 
Nov.  18th,  1839. 

[Before  the  Four  Judges,  j 

MANDAMUS.— APPEAL. —  NOTICE. 

The  statute  6  ^  6  ff^,  4,  c.  60,  gives  a  party 
aggrieved  by  any  order  or  conviction  made, 
or  any  matter  or  thing  under  that  act,  an 
appeal  to  the  sessions.    F.  was,  upon  an 
information  by  a  parish  surveyor,  convicted 
by  two  Justices  of  an  offence  against  that 
act,    A  party  appealing  must  give  notice 
to  the  person  by  whose  act  he  is  aggrieved, 
F.  appealed  against  the  conviction.    He 
servea  a  proper  notice  of  appeal  on  thesur^ 
veyors,  and  addressed  a  notice  to  both  the 
convicting  justices^  but  served  it  on  one  only : 
Held,  that  the  parties  by  whose  act  he  was 
aggrieved,  were  the  convicting  justices,  and 
that  the  notice  ought,  therefore,  to  have 
been  served  on  them,  and  as  they  were  not 
joint  officers^  it  ought  to  have  been  served 
on  each  of  them. 
In  this  case  a  rule  had  been  obtained  calling 
on  the  justices  of  Bedfordshire  tn  shew  cause 
why  a  mandamus  should  not  isdue,  command- 
ing them  to  enter  continuances  and  hear  an 
appeal  by  one    Foster  against  a   conviction 
under  the  Highway  Act,  made  by  Messrs. 
Newland   and  Cooper,  two  justices  of  the 
county.   An  information  had  been  laid  against 
Foster,  founded  on  the  47th  sec.  of  the  5  &  6 
W.  4,  c.  60,*  for  unlawfully  taking  away  ma- 

*  By  which  it  is  enacted,  "That  if  any  per- 
son shall,  without  the  consent  of  the  surveyor, 
take  away  materials  which  shall  have  been  pur- 
chased, &c.  for  the  repair  or  use  of  any  high- 
way, every  person  so  offending,  shall  for  every 
such  offence  forfeit,  on  conviction  thereof,  any 
sum  not  exceeding  10/." 
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terials  prepared  for  the  repair  of  a  parish 
road.  Bv  the  103d  section,^  the  application  of 
the  penaltieB  is  directed  to  be  one-half  to  the 
informer,  and  the  other  lialf  to  the  repair  of 
the  highways,  hut  in  cases  where  the  surveyor 
is  the  informer,  then  the  whole  is  to  ^o  to  the 
repair  of  the  highways.  By  the  105th  set  tioo,^ 
the  right  of  appeal  is  given,  and  regulations 
for  appealing  are  there  laid  down.  In  this 
case,  one  of  the  surveyors  was  ihe  informer. 
The  defendant  was  convicted,  and  an  appeal 
was  lodged.  Notice  of  the  appeal  was  given<* 
to  one  only  of  the  justices,  aud  both  the  sur- 
Teyors ;  the  notice  was  addressed  to  the  sur- 
veyors, and  both  the  justices  by  name,  and  was 
served  on  both  the  former,  but  only  on  one  of 
the  latter. 

Mr.  Canning  shewed  cause  against  the  rule. 
The  notice  of  appeal  is  insufficient,  there  ought 

^  By  which  it  is  enacted,  that  "  all  penalties 
&c.  by  this  act  imposed  for  any  offence  against 
the  same,  shall  upon  proof  of  the  offences,  &c. 
before  any  two  or  more  justices,  be  levied  by 
distress  and  sale  of  the  goods  of  any  oflfeuder 
by  warrant,  &c.,  and  such  penalties  when 
levied,  shall  be  paid,  one-half  to  the  informer, 
and  the  other  half  to  the  surveyor  of  the  parish, 
to  be  applied  towards  the  repair  of  the  high- 
ways ;  but  in  case  the  surveyor  shall  be  the 
informer,  then  the  whole  shall  be  applied  to- 
wards the  repair  of  the  highways." 

«  By  which  it  is  enacted,  **  That  if  any  per- 
son shall  think  himself  aggrieved  by  any  order, 
conviction,  judgment,  &c.  made,  or  by  any 
matter  or  thmg  done  by  any  justice  or  other 
person  in  pursuance  of  this  act,  and  for  which 
no  particular  method  of  relief  bath  been  al- 
ready appointed,  such  persons  may  appeal  to 
the  justices  at  the  next  quarter  sessions  of  the 
peace  to  be  held  for  the  county,  &c.  wherein 
the  cause  of  such  complaint  shall  arise,  such 
appellant  first  giving  to  the  surveyor  or  sur- 
veyors, or  to  such  justice  or  other  person  by 
whose  act  such  person  shall  think  himself  ag- 

{rrieved,  notice  in  writing  of  hi:*  intention  to 
>ring  Luch  appeal." 

^  **  To  the  surveyors  of  the  hi;rhways  of  the 
parish  of  Cranfield  in  the  county  of  Be<iford, 
and  to  R.  Newland  and  W.  Jj.  C.  ('ooper. 
Esquires,  two  of  her  Majesty's  justices  of  the 
peace  for  the  said  county,  and  to  every  of 
them,  and  to  all  other  persons  whom  it  doth 
or  may  concern," 

"  I,  William  Foster,  of,  &c.  do  hereby  give 
you  and  each  of  you  notice  that  I  do  intend, 
at  the  next  general  quarter  sesoicms  of  the 
peace  to  be  holden,  &c.  to  bring  and  prosecute 
an  appeal  against  an  order,  conviction,  or 
judgment  made  by  you  the  said  justices,  or 
some  or  one  of  you,  on,  &c.  whereby  1  was 
convicted  in  the  penalty  of  10/. 

"And  1  do  hereby  give  you  further  notice 
that  the  grounds  of  such  appeal  are  as  follows : 
"  1st.  That  the  offence  alleged  to  have  been 
committed  is  not,  and  was  not,  at  the  time  of 
making  the  said  conviction,  or  at  any  time 
previously,  within  the  jurisdiction  of  the  said 
justices.*' 


to  have  been  notice  given  to  both  the  justicei. 
It  cannot  be  contended  that  the  surveyor  i«  the 
party  by  whose  act  the  appellant  is  aggrieved* 
He  was  aggrieved,  if  it  all,  by  the  conviction  of 
the  justices  who  made  the   conviction ;  it  ii 
against  their  decision  that  the  appeal  is  made, 
and  to  them  the  notice  ought  to  have  been 
given.   If  the  notice  ought  to  be  to  the  justices, 
then  it  is  clearly  bad  for  not  being  served  upoa 
both.     If  it  should  be  considered  necessary  to 
resort  to  the  interpretation  clause,  then  that 
clause  (the  5th  section)  declares  that  when  in 
the  act  the  singular  number  is  used,  it  shall  be 
understood  to  express  the  plural  also.     It  ia 
therefore  clear  that  when  more  justices  tlian 
one  convict,  notice  of  appeal  must  be  given  tn 
all.    It  may  be  argued  here  that  though  as  a 
general  rule  notice  ought  to  be  given  to  both 
justices,  that  rule  was  substantially  complied 
with,  for  that  the  notice  was  addressed  to  both, 
and  on  Mr.  Newland's  receiving  it  he  sent  it 
inclosed  in  a  note  to  the  clerk  of  the  justices  ; 
which  note  contained  these  words,  '*  I  have 
just  had  the  enclosed  put  into  my  hands :  you 
will  know  how  to  act  with  it."    That  however 
clearly  cannot  affect  Mr.  Cooper,  who  might 
never  have  heard  of  the  notice  or  of  the  note. 
The  fact  that  the  notice  was  on  the  face  of  it 
addressed  to  Cooper  as  well  as  to  Newland, 
makes  no  difference  in  the  matter.    In  the 
King  V.  The  Justices  of  Nt*r/otk,  Mr.  Justice 
Taunton  observed,®  "  The  notice  beiog  ad- 
dressed to  all  would  not  make  the  appeal  more 
known  ro  those  who  were  never  served."    The 
reason  and  necessity  for  both  being  served 
were  in  the  present  case  peculiarly  strong. 
One  of  the  objections  intended  to  be  raised 
against  the  conviction  was  that  the  justices  had 
not  jurisdiction  over  the  subject-matter  of  the 
complaint.     Suppose  that  to  have  been  true, 
then  in  what  situation  would  they  have  stood 
had  the  conviction  been  quashed  upon  the  ap- 
peal ?    They  would  have  been  liable  to  actions 
of  trespass  for  enforcing  their  conviction  by 
warrant ;  and  it  was  therefore  clearly  necesrary 
that  each  should  have  notice  of  the  peril  in 
which  he  was  sought  to  be  placed.    This  is  not 
like  the  case  of  churchwardens  and  overseers,  or 
like  any  of  those  cases  of  several  persons  serving 
a  joint  office,  where,  by  the  very  nature  of  their 
office,  they  form  a  sort  of  corporation.     Thus 
in  the  Queen  v.  The  Justices  of  fFarwicJ^shireJ 
a  notice  relating  to  parish  business,   served 
upon  one  overseer,  was  held  to  be  a  notice  to 
all,    because    churchwardens    and    overseers 
form  a  sort  of  corporation.    That,  however, 
cannot  be  said  of  two  justices  acting  on  an  in- 
formation of  this  kind  under  the  authority  of  a 
particular  statute.    In  Gude  on  Coroner,^  it  is 
said  distinctly  that  where  one  justice  only  is 
required   by  law  to  convict  a  man  upon  an 
information,  yet  if  two  make  a  conviction,  notice 
of  an  intention  to  apply  for  a  certiorari,  to  re- 
move it  must  be  served  on  both.*'    And  the 
case  of  The  King-  v.  Baldwin,  H.  T.  17  Geo. 

«  2  Barn.  &  Aid.  947. 

M  W.  W.  &  D.  448.    6  Adol.  &  El.  873. 

s  Vol.  1,  p.  422.       - 
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3,  18  cited  as  authority  for  the  proposition.  It 
is  dear  therefore  both  on  principle  aiid  autho. 
Htv.  this  notice  was  insufficient.  With  respect 
to  the  notice  j?iven  to  the  surveyor,  such  no- 
tice is  not  required  by  the  statute ;  and  an 
unnecessary  notice  to  him  cannot  be  substi- 
luted  for  a  necessary  notice  to  the  J^^V^es. 

Mr.  Bulei  in  support  of  the  rule.— The  party 
appealing?  here  was  as  much  agfjneved  by  the 
information  preferred  by  the  surveyors  as  he 
was  by  the  conviction  made  by  the  magistrates. 
The  service  on  the  surveyors  was  correct.    >o 
was  that  on  the  justices.    The  question  ne- 
pends  entirely  on  the  words  of   the  lOStb 
iection.    That  section,  in  addition  to  the  re- 
ffulation  concerning  notice,  contains  a  clause 
giving  the  sessions  power  to  award  costs  to 
the  party  appealing  or  appe^ed  against.    Now 
it  is  clear  that  the  parties  who  would  be  liable 
to  costs  upon  the  conviction  being  quashed  on 
such  an  appeal  would  be,  not  the  magistrates. 
but  the  surveyors.    The  only  notice,  therefore. 
f«dly  required  was,  the  notice  to  the  surveyors, 
and  that  was  duly  given.    In  The  Kingr  v.  The 
Justices  ofHants^  upon  a  section  of  exactly 
the  same  sort  in  the  4  G.  4    c.  95,  the  Cour 
held  that  the  party  «' appealed  against"  must 
be  token  to  be  the  informer,  and  not  the  pus- 
liccs,  although  notice  was  directed  to  be  given 
lo  them     llie  surveyors  here  were  the  parties 
interested  ;  the  justices  had  no  interest  in  the 
matter.    The  notice  was.  therefore,  bo  h  on 
account  of  their  interest,  and  on  the  authority 

ofthe  A7i,^  V.  Hants,  P^T'^JSVVa' 
served  on  the  surveyors.    In  The  Ktng  y.  I  he 
Justices  of  fTarwicUire^  notice  served  upon 
one  of  several  parish  officers  was  deemed  sufti- 
cient ;  and  it  is  impossible  to  distinguish  parish 
surveyors  from  churchwardens  and  overseers. 
It  is  clear,  therefore,  that  the  notice  was  sulh- 
cient,  for  the  justices  need  not  be  served,  and 
the  notice  to  the  surveyors  was  a  good  notice. 
Without  some  strong  reason,  the  Court  wiu 
not  hold  that  in  a  case  like  the  present  there 
most  be  service  on  the  justices  who  made  the 
conviction,  and  that  each  of  the  justices  njust 
1ms   separately  served  with   nonce.      Such  a 
course  would  be  always  inconvenient,    and 
sometimes  impossible ;  and  the  ends  of  justice 
might  be  defeated  if  it  was  reuuired. 

Lord  Denman,  C.  J. -By  the  terms  of  the 
statute,  the  parties  by  whom  the  appellant  was 
aeirricved  appear  to  me  to  be  the  justice?. 
They  ought  therefore  to  have  had  notice,  and 
that  notice  ought  to  have  been  served  on  both 

of  them.  ,       ,,  ^     ..  ^ 

Mr.  Justice  Patteson.—kX,  all  events  the 
parties  by  whom  the  appellant  was  aggrieved 
were  the  justices  or  the  surveyors.  All  ouglit 
therefore  to  have  had  notice.  There  is  a  clear 
distinction  between  the  character  of  justices, 
and  that  of  churchwardens  and  overseers. 
The  justices  arc  not  joined  together  except  for 
the  performance  of  a  particular  act  of  duty; 
but  tAc  parish  officers  are  one  entire  and  con- 
nected body.  The  notice  here  was  the  more 
requisite  to  be  given  to  the  justices,  because  il 

'  kTBarn.  &  Ad.  664. 
i  6  Adol.  &  El.  873 ;  I  W.  W.  &  D.  438. 


the  conviction  had  been  quashed,  they  might 
have  been  liable  to  an  action  of  trespass. 

Mr.  Justice  fViiliams  concurred. 

Mr.  Justice  Coleridge. -AV\i?X  are  the  words 
of  the  act  ?  "  That  against  any  order,  convic- 
tion, judgment  &c.,  made  or  any  matter  or 
thing  done  by  any  justice  or  other  person  in 
pursuance  of  the  act,"  the  party  aggrieved 
may  appeal.  But  he  must  give  notice  to  the 
person  by  whose  act  he  is  aggrieved.  Here 
the  persons  are  the  justices.  He  must  there- 
fore give  them  notice,  and  for  his  notice  to 
them  to  be  good,  it  must  be  a  notice  given  to 

both. 

Rule  discharged.— 7%^  Queen  v.  The  Justices 
of  Bed/mhhire,  in  the  matter  of  Foster. 
M.  T.  1839.    Q.  B.  F.  J. 


<attren*4  Beticfi  ^ractfre  Caurt. 

KJBCTMENT. — SERVICE    OF   DECLARATION    ON 
SECRETARY  OP  TOMPANY, 

//  if  sufficient  to  seme  the  Secretary  of  the 
East  /ndia  Company  in  an  action  of  ^ect- 
ment, 
Swann  moved  for  judgment  against  the  casual 
ejector.    The  action  was  laid  by  the  Coopers' 
Company  for  the  recovery  of  certain  premises 
in  the  possession  of  the  East  India  Company. 
The  affidavit  of  service  stated  the  service  had 
been  effected  on  the  secretary  of  the  East  India 
Company ;  the  secretary  was  not  resident  on 
the  premises  in  question.    It  was  sworn  that  it 
was  the  belief  of  the  deponent  that  the  secretary 
was  the  proper  person  to  be  sued  on  behalf  of 
the  company.  «... 

Littledale,  J.— I  think  that  is  sufficient  ser- 

vice. 

Rule  granted.— Z>o^  d.  Cooper^  Company  v. 

ito^M.T.  1839.    Q.  B.P.C. 

DATIKO  RULE  —DELAY  OF  COURT.— DISTRIN- 
GAS.— OUTLAWRY. 

j1  rule  being  moved  for,  and  the  Court  taking 

time  to  consider,  the  rule  being  granted, 

may  be  dated  of  the  dtty  on  which  tt  was 

applied  for. 

This  was  an  application  for  a  distringas,  (or 

the  purpose  of  proceeding  to  outlawry.    The 

application  was  originally  made  on  Saturday, 

but  the  learned  judge  took  time  to  considerthe 

application,  and  did  not  deliver  his  opinion 

until  the  Tuesday  following,  when  he  granted 

the  rule.  ,      ,  ,.     .,^ 

Petersdorjr,  who  had  made  thea  pplication 
for  the  rule,  submitted  that  the  rule  must  be 
dated  as  of  the  day  when  the  motion  was  made, 
and  not  of  the  day  on  which  it  was  granted. 
This  was  very  material  to  the  plaintiff  m  order 
to  avoid  delay.  .  ,     . 

Littledale,  J.— I  think  the  rule  may  be  drawn 
up  as  of  the  dav  on  which  the  motion  was  made, 
and  not  as  of  the  day  on  which  I  have  granted 
it.  The  delay  so  caused  by  my  taking  tinoe  to 
consider,  must  be  regarded  as  the  delay  of  the 
court,  and  therefore  the  plaintiff  must  not  suffer 

"^  RulV  accordingly.— £^^fl«  v.  Rowley,  M.  T. 
1839.    Q.  B.P.C. 
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Superior  Courts:  Q.  B.  Practice  Court;  Common  Pleas;  Exchequer. 


IRRKGDLARITT     OF     JUDGMENT.  —  SHBWrNG 
CAU8B  AGAINST  RULl!:.— RULE  TO  COMPUTE. 

A  rule  to  compute  cannot  be  successfully  op- 
posed by  shemng  that  the  judgment  is 
irregular ;  but  a  separate  application  must 
be  first  made  to  set  aside  the  judgment,  for 
v?hich  application  time  will  be  given  at  the 
time  of  shewing  cause  against  the  rule  to 
compute. 

In  this  case  judgment  was  signed  in  an  action 
on  a  bill  of  exchange,  the  defendant  not  having 
duly  pleaded.  A  rule  to  refer  this  case  to  the 
Master  to  compute  principal  and  interest  on 
the  bill  having  been  served, 

Leahy  now  shewed  cause,  and  produced  an 
affidavit,  from  which  it  appeared  that  the  judg- 
ment was  irregular. 

fT,  H,  fVaison  appeared  to  support  the  rule. 

Littiedale,  J. — The  irregularity  of  the  judg- 
ment is  not  a  ground  for  shewing  cause  against 
this  rule,  as  long  as  the  judgment  stands.  A 
separate  application  must  be  made  to  set  aside 
the  judgment.  For  that  purpose  I  will  stay 
proceedings  on  this  rule. 

Leahy  accordingly  moved  to  set  aside  the 
judgment. 

Rule  accordingly.—- A>%  v.  Ftliebois,  M .  T. 
1839.    Q.  B.  P.  C. 


C0mmon  9U«r. 

SERVICE  OF  RULE  NISI. 

Where  a  rule  nisi  to  compute  has  been  ob^ 
tained,  the  defendant  having  gone  abroad, 
it  should  be  made  a  part  of  the  rule  that 
service  at  his  ordinary  place  of  abode,  and 
Ijf  stiching  up  a  copy  of  the  rule  in  the 
Master^s  Ofice,  shall  be  deemed  good  ser- 
vice. 

Ogle  moved  to  make  a  rule  to  compute 
principal  and  interest  on  a  promissory  note 
absolute,  on  an  affidavit  of  service.  It  was  an 
action  on  a  promissory  note,  against  the  defen- 
dant, who  was  a  captun  in  the  merchant  ser- 
vice. The  writ  had  been  served  at  his  re- 
sidence. No.  46,  Wellclose  Square,  in  the 
mouth  of  September,  and  an  appearance  hav- 
ing been  entered  for  him,  notice  of  declara- 
tion was  delivered  to  him  at  the  same  place, 
on  the  24  th  of  October.  He  then  asked  for 
time,  and  the  plaintiff  consented  to  allow  him 
fourteen  days  to  pay  the  debt  and  costs,  at 
the  expiration  of  which  time  a  rule  nisi  to 
compute  was  obtained,  but  on  an  attempt 
being  made  to  serve  him  at  his  house,  it  was 
stated  that  he  was  gone  abroad,  having  sailed 
four  days  before.  A  copy  of  the  rule  was  left 
with  a  female  servant  on  the  premises,  and 
another  copy  was  stuck  up  in  the  Master's 
Office ;  it  was  submitted  that  this  was  sufficient 
service. 

Tindal,  C.  J. — The  question  is  whether  it 
should  not  have  been  part  of  the  rule  nisi  that 
this  should  be  deemed  good  service.  The  rule 
may  be  amended  in  that  respect. 

Rule  refused.— ;VW/«ofi  r.  Slee,  M.  T.  1839. 
C.  P. 


^S^tx^tt  of  pieatf. 

FORMA     PAUPERIS.— judge's    P0WKR.^<;01f- 
MBNCEMENT  OF  SUIT. 

After  an  action  has  been  emnmenced,  a  pUdn- 
tiff  cannot  be  admitted  to  sue  in  formft  pau- 
peris. 

In  this  case  a  rule  nisi  was  obtained  by  Jer- 
vis,  calling  on  the  plaintiff  to  shew  cause  why 
he  should  not  be  dispaupered,  and  why  pro- 
ceedings  should  not  be  stayed  until  he  had  paid 
the  costs  of  two  several  notices  of  trial,  and 
also  until  he  gave  security  for  costs.  It  ap- 
peared  that  issue  was  joined  on  the  30th 
November,  but  no  order  to  sue  in  form/t  pau» 
peris  had  been  obtained  until  the  30th  January 
following.  Subsequently  notice  of  trial  was 
given  before  the  secondarjr ;  but  on  the  day  ap- 
'pointed  the  plaintiff  withdrew  the  record. 
The  order  to  sue  in  forma  pauperis  was  left 
with  the  secondary,  but  had  been  lost.  The 
plaintiff  obtained  another  order  and  gave  fresh 
notice  of  trial.  * 

Thomas  shewed  cause. 

Jervis  supported  the  rule  and  contended 
that  the  order  was  irregular. 

Per  Curiam. — The  order  is  clearly  irregular, 
and  the  plaintiff  must  elect  either  to  be  dispau- 
pered or  to  find  security  for  costs. 

Thomas  submitted  to  be  dispaupered. 

Rule  absolute  accordingly. — LoveteeU  v. 
Curtis,  M.  T.  1839.    Excheq. 


COURT  OP  REQUESTS  ACT. — COSTS. —VER- 
DICT.— PAYMENT  INTO  COURT.  —  PLEA. — 
JURISDICTION. 

Where,  from  the  language  of  a  Court  of 
Request  Act,  it  appears  thai  the  plaintiff 
is  only  to  be  deprived  of  his  costs  in  the 
event  of  a  verdict  being  found  for  him  to 
an  amount  less  than  a  certain  limited  sum ; 
taking  an  amount  less  than  that  limited  sum 
out  of  Court  does  not  come  within  the 
meaning  of  the  statute. 

Wordsworth  moved  to  enter  a  suggestion  on 
the  roll,  in  order  to  entitle  the  defendant  to 
costs  under  the  Gloucester  Court  of  Requests 
Act,  1  W.  &  M.  c.  IS,  sect.  1 ,  upon  an  affi- 
davit stating  that  the  defendant  resided  within 
the  city  and  county  of  the  city  of  Gloucester. 
He  submitted  that  the  case  came  within  the 
intent  and  meaning  of  the  act,  the  plaintiff 
having  recovered  less  than  AOs.,  and  that  no 
trial  had  been  necessary  between  the  parties. 
The  plaintiff  had  taken  W.  out  of  Court,  which 
defendant  paid  in,  which  amounted  to  an  ad- 
mission that  no  more  was  due. 

Parke,  B. — I  incline  to  think  that  the  objec- 
tion should  have  been  taken  by  way  of  plea. 
But  independently  of  that,  upon  attentively 
looking  at  the  act,  which  is  very  obscurely 
worded,  it  is  clear  that  it  does  not  apply  unless 
there  has  been  a  finding  by  verdict.  The 
words  are,  "  that  unless  the  debt  be  found  to 
amount  to  the  full  sum  or  value  of  40<.,  no 
judgment  shall  be  entered  opoo  the  record 
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upon  ftny  such  ?erdict."  Tlie  plaintiflT  cannot 
be  deprived  of  hU  cosU  unless  there  has  been 
a  trial. 

Alderion,  B.,  was  of  the  same  opinion. 
There  was  a  penalty  for  f^oing  to  trial  for  a 
sum  under  the  amount  limited  bv  the  statute. 
The  defendant  should  therefore  have  pleaded 
that  he  resided  within  the  city  of  Gloucester, 
and  that  he  was  not  indebted  to  the  plaintiff  to 
the  amount  of  40«.  There  would  then  have 
been  a  trial  and  a  verdict,  and  it  might  then 
have  been  determined  whether  any  judgment 
ouj^ht  to  be  entered. 

Rule  refused. — Jackman  v.  Cother,  M.  T. 
1839.    Exch. 


CHANCERY  SITTINGS. 
After  Michaelmas  Term,  1839. 


%9tnxt  tf^e  ftorlr  ClxnceHor, 

AT  Lincoln's  inn. 

Tuesday.. Nov.  26-1 

Wednesday  . .    27 

Thursday     . .    28  SAppeals  and  Causes. 

Friday   ..     ..    29  f 

Saturday      ..    30  J 

r  First  Seal— Appeal   Mo- 
Monday  .  •  Dec.  2  <      tions  with  Appeals  and 

L     Causes, 


Tuesday 
Wednesday 
Thursday 
Friday  .. 
Saturday 


3 
4 


/>  ^Appeals  and  Causes. 
6 

7 

C  The  Second  Seal — Appeal 
9<     Motions  with  A|[>peals 
(     and  Causes. 

10 

11 

12  V  Appeals  and  Causes. 

13^ 

14 

rThc  Third  Seal— Appeal 
16  <      Motions   with  Appeals 
L     and  Causes. 

Tue«iay       ..  1?^ 

Wednesday..  18  I 

Thusrday     ..  19  f 

Friday  ..  20  J 

r  The  Fourth  Seal— Appeal 
Saturday     ..    21  <      Motions  with  Appeals 

L     and  Causes. 

Monday       ..    23    Petitions. 


Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

Saturday 

Mondav 


-Appeals  and  Causes. 


JMnxt  n^  ^in  Cf|Aiicel(ar» 

AT  LINCOLN'S  INN. 

Monday  •  •  Dec.  2  The  First  Seal-^Motions. 
Tuesday  . .  3  ]  Pleas,  Demurrers,  Excep- 
Wednesday  ..  4  1-  tions,  Causes,  and  Fur- 
Thursday     ..      5  J     ther  Directions. 


Friday         ..      6{S''^n£nr;n?K'^ 

i  Pleas,  Demurrers,  Excep- 
Saturday      , .      7  <     tions.  Causes,  and  Fur- 

(     ther  Directions. 

Monday       .        9    The  2d  Seal— Motions. 

Tuesday  . .  10  1  Pleas,  Demurrers,  Excep- 
Wednesday  . .  11  V  tions.  Causes,  and  Fur- 
Thursday     ..     12  J     ther  Directions. 

Friday  . .     13  /  Sbort  Causes,  Unopposed 

'  1     Petitions  and  Ditto. 

r  Pleas,  Demurrers,  Excep- 
Saturday      . .     \A<      tions.  Causes,  and  Fur- 

L     ther  Directions. 

Monday  ..  16  The  Third  Seal— Motions. 
Tuesday  . .  17  r  Pleas,  Demurrers,  Excep- 
Wednesday  . .  \S\  tions.  Causes,  and  Fur- 
Thursday     . .  19  I     ther  Directions. 

Fridav  go/^^*^*^^*"8e8,  Unopposed 

fnday  .,    J0|     Petitions  and  Ditto. 

Saturday      ,.    21    The  4th  Seal— Motions. 
Monday       ..    23    Petitions. 

N.  B.— His  Honor  the  Vice  Chancellor  will 
sit  at  Lincoln's  Inn  after  Term  until  the  First 
Seal,  to  hear  Motions  and  Causes  by  Order. 


3B(fore  llge  mmxtx  of  t^f  XtolM. 

AT  THE  fiOLLS. 

Monday  . .  Dec.  2    Motions. 


Tuesday 
Wednesday  .. 
Thursday     . . 
Friday 
Saturday 

Monday       , . 

Tuesday 

Wednesday  .. 

Thursday 

Friday 

Saturday 

Monday 

Tuesday 
Wednesday  .. 
Thursday     . . 
Friday 

Saturday 

Mondav 


4  I  Pleas,  Demurrers,  Causes, 

5  S    Further  Directions,  and 

6  I     Exceptions. 

9    Motions. 
10^ 

1 1  I  Pleas,  Demurrers,  Causes, 

12  S    Further  Directions,  and 
13 1     Exceptions. 

I4J 

16    Motions. 

17^ 

I  g    Pleas,  Dem  urrers.  Causes, 

Further  Directions,  and 

Exceptions. 


19 
20. 

21    Motions. 

23    Petitions. 

Short  Causes,  Consent  Causes,  and  Consent 
Petitions,  every  Tuesday  at  the  Sitting  of 
the  Court. 


6|:c$cquer  Cquitff. 

AT  SBRJEANT8'  INN   HALL,  CHANCERT  LANE. 

Lord  jibinger, 

Tuesday.. Nov.  26    Petitions  and  Motions. 

C  Petitions,  Motions,  Pleas, 
Wednesday  .  •    27  <     Demurrers,  Exceptions, 

1     and  Further  Directions. 
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Mr.  Baron  Aldenon. 

Monday,  Dec.      2    Petitions  and  Motions. 

I  Further   Directions,  Ex- 
Tuesday  3  <      ceptions  lu  Re|H>rt8  and 

C      Causes. 

Lord  Abinger, 

i  Pleas,  Demurrers,  Excep- 
Friday  . .      6  <      tions,  and  Further  Di- 

C     rections. 
Saturday      . .      7    Petitions  and  Motions. 

Mr.  Baron  Aldersom, 

Monday  9 1 

Tuesday       ..     10  >  Causes. 
Wednesday  ..     II  >  t 

Thursday      . .     12    Petitions  and  Motions. 

(  Pleas,  Denourrers,  Excep- 
Friday  ..     13  <     tions,  and  Further  Di- 

C     rections. 

vTedaeYday:;     15}Ca»- 

Thursday     . .    19    Petitions  and  Motions. 

C  Pleas,  Demurrers,  Excep- 
Friday  ..     20  <     tions  and  Further  Di- 

(.     rections. 


COMMON  LAW  SITIINGS, 
After  Michaelmas  Term,  1839. 

<atieen'jit  3Benc9. 

MIDDLESEX. 


Monday,   Dec.    2 

Tuesday 

Wednesday  . 

Thursday 

Friday 

Saturday 

Monday 

Tuesday 


Common  Juries. 


Special  Juries. 


..     7] 

..      9l 
..     lOj 

LONDON. 

Wednesday  Dec.  11    Adjournment-day. 


€nmtafin  fjltni. 

MIDDLESEX. 


Friday,.  Nov.    29  j 
Saturday      ..    30  | 


Monday, ..Dec.    2  I 

Tuesday       ..      3 /Special  Juries. 


Wednesday  ...  4  I 
Thursday  ..  5  | 
Friday  ..     ..      6/ 


Adiournment- 


LONDON. 


e^c^equer  of  fHitni. 

MIDDLESEX. 

WedSday"'^   g } Com-n  June,. 
Thursday     ..    28    Revenue  &  Com.  Juries. 


Friday   ..     ..    29    Common  Juries. 

Saturday      . .    30 1 

Monday  ..Dec.  2  >  Special  and  Com.  Juries. 

Tuesday       . .      3  J 

Wednesday  ..       4  1/^  ,    . 

Thursday     ..      5}  Common  Junes. 

LONDON. 

Wednesday  N0V.27    to  Adjourn  only. 

Friday   ..Dec.    ^i^^i^^^^^^J^^^^^-Coi^' 
^  \     mon  Juries. 

Saturday      ..  l'\ 

Monday       . .  9  I  Common  Juries. 

Tuesday       ..  10  J 

Wednesday  ..  11"| 

Frida/*^     ;  •     \l  [.Special  and  Com.  Juries. 

Saturday      ..  14  J 

Monday  16 1 

Tuesday       . .  1 7  >  Common  Juries. 

Wednesday  ..  18  ) 

The  Court  will  sit  at  half-past  nine  o'Clock. 


THE  EDITOR'S  LETTER  BOX. 


According  to  two  of  the  cases  "A  Sub- 
scriber" need  not  take  out  his  certificate  with- 
in a  year  from  admission ;  but  the  point  has 
not  been  decided  in  full  Court.  See  Ex  parte 
Jones,  2  Dowl.  Prac.  Cas.  451  ;  Ex  parte 
Marshall,  6  lb.  526 ;  but  see  Exptrte  JfScholas, 
6  Taunt.  408 ;  and  Hilton  v.  Chambers,  15  L. 
O.  123.  There  must  be  some  limit  of  time 
between  the  admission  and  the  certificate, 
thoujB^h  the  cases  have  not  yet  settled  it. 

Erratum  p.  53.— Post  Office  Act,  2  &  3 
Vict., /or  cap,  42  read  52. 

The  letters  of  J.  B.  W. ;  "  Lex ;»'  J.  E., 
jun. ;  and  W.  M.^  shall  receive  early  attention. 


The  followlnif  Works  have  recently  been 
published  for  the  Proprietors  of  the  Legal  Ob- 
server : 

The  Practical  Man,  or  Pocket  Companion  for 
Solicitors,  Valuers,  and  Owners  of  Property :  com- 
prising Precedents,  Rules,  Tables,  Calculations, 
&c.,  in  those  Matters  of  Professional  and  General 
Business  requiring  attention  when  reference  can- 
not be  had  to  the  Library.  By  Rolla  Roose,  of 
the  Middle  Temple,  Esq.,  Barrister  at  Law.  Third 
Edition,  with  numerous  and  material  additions. 
Price  7«.  6d,  cloth. 

Copyhold  and  Court-Keeping  Practice ;  with 
nearly  Two  Hundred  Precedents,  and  the  Act  for 
the  Amendment  of  the  Laws  with  respect  to  Wills ; 
intended  not  only  for  use  in  the  office  of  the  more 
experienced  practitioner,  but  simplified  in  such  a 
manner  as  to  enable  a  Town  or  Country  Solicitor, 
previously  unacquainted  with  Copyhold  or  Court- 
Keeping  Practice,  to  transact  with  ease  all  the 
General  Business  in  Admissions,  Purchases,  Sales, 
Mortgages,  Annnities,  Leases,  Trusts  for  Benefit 
of  Creditors,  Bankruptcy,  Insolvency,  Wills,  Par- 
titions, Rnfrancbisement  Deeds  and  Values,  Court- 
Keeping,  Adjustment  of  Fines,  Fees,  &c.  &c.  By 
Rolla  RoDse,  of  the  Middle  Temple,  Esq.,  Barrister 
at  Law.    Price  10«. 
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**  Quod  ttiagis  ad  nos 


Fertinet,  et  nescire  malam  est,  agitaunl 


•■ 


il«KAt. 


DEBATES  IN  PARLIAMENT  RELAT- 
ING TO  THE  LAW. 


COPTHOLD  BNFRANCHI8BMENT  BILL. 

As  this  measure  will  be  resumed  early  in 
tlie  ensuioi^  sesBiOD,  it  may  be  useful  to  state 
the  promineDt  parts  of  the  debate  during  the 
last  aessioD.  On  the  motion  for  goiogf  into 
committee  on  the  5th  June, 

Sir  EHward  Sagden  said  :-— I  hope  that 'my 
honorable  and  learned  friend  will  postpone 
this  bill  till  next  session*    I  am  friendly  to  a 
system  of  enfranchisement,  and  would  be  glad 
to  co-operate  with  the  learned  gentleman  op- 
posite, in  endeavouring  to  frame  a  measure 
giving'  greater  facilities  to  powers  of  voluntary 
eDfraochisement,  and  such  other  provisions  as 
would  meet  the  justice  of  the  case ;  but  I  can- 
not  consent  to  the  compulsory  powers,  which 
would  do  great  injustice  to  many  parties,  es* 
pecially  where  a  tenant  for  life   might    be 
obliged  to  pay  for  the  enfranchisement  of  the 
reversion.    I  object  also  to  the  introduction 
•f  a   system  into  this    country  which  would 
call  for  the  aasistance  of  commissioners  to 
be  paid  at  the  public    expence.      I   hope, 
however,  that  the  bill  will  be  brought  forward 
in  the  next  session  of  Parliament^  at  such  an 
earlv  period  as  shsll  insure  its  being  passed 
Mr.  James  Si^wari.^^^ir,  there  are   three 
modes  by  which  enfranchisement  of  copyholds 
is  to  he  effected  by  this  bill.   There  is  the  volun- 
tary mode,  by  means  of  the  Tithe  Commission ; 
there  is  the  compulsory  mode,  by  the  same 
means ;  and  there  are  facilities  independent  of 
both  these  modes.   Even  then,  should  the  com- 
pulsory clauses  be  taken  out,  two  other  uiethods 
would  still  remain  ;  and  therefore  I  do  not  think 
the  right  honorable  and  learned  gentleman's 
objection  forms  any  reason  for  postponing  the 
hill.    The  bill  was  not  brought  forward  on  my 
^»WQ  responsibility ;  but  it  was  founded  on  the 
report  of  a  committee  which  sat  last  year, 
composed  of  members  of  both  sides  of  the 
House,  and  the  resolutions  were  drawn  up  by 
the  right  honorable  member  for  Tamworth.  { 
The  details  of  the  bill  I  have  no  objection  to 
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see  altered,    I  hope,  therefore,  that  the  House 
will  allow  me  to  proceed  with  the  bill.    I 
would  be  quite  reaclv  to  abandon  the  compuU 
sory  clause,  though  1  think  it  desirable,  and  to 
go  on  with  the  bill,  taking  the  two  modes  of 
voluntary  enfranchisement  contained  in  it.    If 
the  bill  has  been  brought  to  this  stage  late  in 
the  session  it  is  no  fault  of  mine,  as  I  attended 
night  after  night  for  the]purpose  of  fowarding  it. 
Sir  G.  S(rickianti,^^i\r,  1  understand,  from 
the  speech  of  my  honorable  and  learned  friend, 
that  he  means  to  proceed  with  the  bill,  but  to 
give  up  the  compulsory  clauses.     But,  Sir,  it 
appears  to  me,  that,   even  by  giving  up  the 
compulsory  clauses,  its  defects  could  not  be 
remedied  ;  and  1  shall  therefore  move  that  the 
committee  be  postponed  to  this  day  six  months, 
and  it  will  depend  upon  the  support  I  receive, 
whether  1  shall  press  this  motion  to  a  division. 
I  did  not  oppose  the  second  reading,  because  I 
understood  from  the  honorable  member  for 
Honiton  that  he  would  reprint  the  bill,  and 
modify  the  compulsory  cluuses.    The  bill  has 
been  reprinted,  but  the  clauses  remain  as  ob- 
jectionable as  ever.    I  think  it  should  have 
been  intituled  "  A  bill  to  take  away  the  Rights 
of  all  Lords  of  Copyhold  manors,  and  to  com- 
pel the  tenants,  whether  willing  or  not,  to  pur- 
chase the  same.''    The  bill  is  a  direct  inter- 
ference with  the  rights  of  private  property  in  a 
manner  in  which  the  legislature  never  dealt 
with  it  before.     Hitherto  we  have  never  inter- 
fered with  those  ric^hts,  except  when  great 
public  utility  demanded  such  a  course.      I 
think  that  any  general  bill,  giving  a  compulsory 
power  of  enfranchisement   applicable  to  all 
cases  alike,  would  work  great  injustice. 
Mr  R.  H,  Inglis  seconded  the  amendment. 
The  Aitorney  GenernL — I  regret  that  any 
opposition  is  given  to  a  bill  which,  I  am  con- 
vinced, would  confer  great  bene6ts  on  the 
country.     1  myself  brought  in  a  bill  for  the 
enfranchisement  of  copyholds,  founded  on  the 
report  of  the  Real  Property  Commissioners ; 
but  that  bill  only  provided  for  voluntary  en- 
franchisement.     A  committee  was  then  ap- 
pointed, formed  of  members  of  both  sides  of 
the  House,  and  in  which  the  Right  Honorable 
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Member  for  Tamworth  took  an  active  part,  to 
consider  the  whole  question  ;  and  though,  in 
the  committee,  I  opposed  the  insertion  of  the 
compulsory  clauses,  yet,  finding  that  they  were 
strongly  adfocated  by  the  honorable  member 
for  Tamworth,  and  other  well  informed  per- 
sons, I  gave  way,  and  cheerfully  yielded  up 
this  bill  to  the  management  of  my  honorable 
and  learned  friend  the  member  for  Honiton. 
The  committee  called  before  them  the  Tithe 
Commissioners ;  and  it  was  their  opinion  that 
its  object  could  be  effected,  and  effected  bene- 
ficially ;  though,  as  the  honorable  member  for 
the  North  Riding  said,  no  general  rule  could 
be  laid  down.    That  was  the  very  reason  why 
it  was  proposed  to  appoint  Mr.  Blamire,  and 
other  discreet  men,  to  carry  out  its  provisions, 
and  see  that  justice  were  done  both  to  the  lord 
and  to  (he  tenant.    I  hope  that  the  House  will 
not  allow  the  session   to  pass  over  without 
doing  something  to  remove  the  reproaches  cast 
upon  the  present  law.    I  readily  admit  that  the 
copyhold  tenure  has    some  advantages,  but 
there  is  no  advantage  which  could  not  easily 
be  transferred  to  freeholds ;  and  what  are  the 
disadvantages  of  the  tenure  ?    The  interest  of 
the  lord  in  the  soil  is  such  as  to  work  great 
public  injustice-    For  instance,  to  all  timber 
which  is  growing  on  copyholds  the  lord  is 
entitled,  and  the  result  is,  that  none  is  planted, 
and  this  circumstance  gave  rise  to  the  saying 
"  that  the  oak  was  too  noble  a  plant  to  grow 
on  a  servile  soil.'*    Then,  again,  on  a  re-grant 
on  death  or  alienation,  the  lord  is  generally 
entitled  to  a  fine,  equal  to  two  years  improved 
value.    So  that  no  one  will  build  upon  copy- 
hold land,  or  lay  out  any  money  to  improve  it. 
The  honorable  Baronet  says  that  this  bill  would 
deal  unjustifiably  with  private  property ;  but 
when  the  public  good  requires  it,  we  must  deal 
with  private  property,  taking  care,  however, 
that  all  interested  in  the  property  should  have 
ample    compensation.      In  this  bill  all    the 
interests  of  the  lord  are  carefully  guarded,  and 
it  is  equally  beneficial  to  the  lord  and  to  the 
tenant.     As,  however,  I  find,  that  the  bill,  as  it 
stands,  is  to  be  strongly  opposed, — and  as,  in 
the  present  state  of  the  session,  any  measure 
80  opposed,  cannot  be  expected  to  pass, — I 
would  advise  my  honorable  and  learned  friend 
to  witlidrsw  the  compulsory  clauses.    The  bill, 
even  then,  would  do  much  good.     At  present, 
when  a  tenant  is  on  his  death-bed,  seven  or 
eight  different  persons  are  waiting  round  him, 
in  eager  expectation  for  the  preference,  to 
seize  upon  his  cattle.    These  are  the  remains 
of  a  barbarous  age ;  and  if  we  can  only  get  an 
alteration  in  this  respect,  from  this  bill,  it  will 
do  good.    If  the  House  will  consent  to  go  into 
committee,  I  ?in  sure  my  learned  friend  will 
do  all  that  can  be  reasonably  desired ;  and  I 
hope  that  we  shall  succeed  in  obtaining  an  in- 
stalment of  progressive  reform  in  copyhold 
law  ; — for  this  bill,  if  it  passes,  cannot  be  held 
up  as  final,  and  you  will  never  hear  any  thing 
of  the  finality  of  the  Copyhold  Reform  Bill, — 
and,  whilst  any  abuses  are  to  be  remedied,  I, 
for  one,   hope  that  reform  will  proceed.    J 
think  that  the  present  bill,  even  when  altered. 


is  calculated  to  do  great  good ;  and  I  trost 
that  the  owners  of  copyholds  will  gladly  submit 
to  regulations  required  for  the  public  benefit, 
<— following,  in  this,  the  example  of  the  church 
on  another  occasion. 

Sir  Edward  Sugden, — I  have  no  objections 
to  the  alterations  being  made,  provided  that, 
when  the  bill  is  altered,  ample  opportunity  be 
afforded  for  the  discussion  of  the  measure,  and 
for  pointing  out  the  objections  that  may  exist 
against  it. 

Mr.  Hope. — Ft  will  be  my  duty  to  call  the 
attention  of  the  House'  to  a  petition  I  pre- 
sented, containing  a  statement  of  the  grievance 
that  would  be  inflicted  upon  the  stewards  of 
manors  by  this  bill ;  and  I  also  wish  to  remind 
the  House  of  a  petition  presented  from  the 
steward  of  the  manor  of  Wakefield  to  the  same 
effect. 

Mr.  Ettcourt. — ^The  interpretation  clause  is 
much  more  comprehensive  than  as  it  was 
arranged  when  the  bill  was  in  committee ;  and, 
in  consequence,  there  is  the  most  unjust  inter- 
ference with  private  property. 

Mr.  AgUonby,^^\{  the  House  will  not  con- 
sent to  go  into  committee  except  the  com- 
pulsory  clauses  be  struck  out,  I  suppose  the 
honorable  mover  must  submit ;  but  I  protest 
against  striking  out  that  which  is  the  most  im- 
portant  part  of  the  bill.  Still,  however,  much 
good  will  remain  in  the  bill,  and,  if  forced,  I 
must  assent  to  the  sacrifice;  however  I  will 
never  lose  an  opportunity,  so  long  as  I  have  a 
seat  in  the  House,  of  endeavouring  to  get  rid 
of  this  odious  remnant  of  tlie  feudal  system. 

Mr.  Freshfield  strongly  supported  the  bill. 

The  amendment  was  then  withdrawn  7  the 
main  ouestion  put.  and  agreed  to ;  the  bill  con- 
siderea  in  committee,  and  reported. 

The  bill  subsequently  passed  the  House 
of  Commons,  the  compulsory  clauses  being 
omitted. 

On  its  introduction  into  the  House  of  Lords, 
it  was  strongly  supported  by 

Lord  Bfoughom,  who  said,  I  rise  to  call 
your  Lordships*  attention  to  a  bill,  framed  with 
the  greatest  care,  founded  upon  the  soundest 
principles,  and  dealing  with  a  most  important 
subject.     It  proceeds  from  the  Real  Property 
Commissioners,  who,  after  much  inquiry,  pro- 
duced a  report  on  the  subject  of  tenures.    On 
some  of  the  recommendations  of  that  commis- 
sion the  present  bill  is  framed ;  and  this  mea- 
sure has  received  the  greatest  consideration  in 
the  other  House  of  Parliament,  being  founded 
on  the  recommendation  of  a  select  committee. 
I  will  state,  briefly,  to  your  Lordships,  the  ob. 
ject  of  this  bill.    A  great  part  of  the  landed 
property  of  the  country — and,  among   other 
portions,  much  that  has  been  built  over  by 
towns,  or  that  is  situate  in  the  neighbourhood 
of  towns,  and  therefore  likely  to  be  built  over, 
— is  held  by  the  tenure  called  copyhold.    Lord 
Coke,  and,' after  him,  Mr.  Justice  Blackstone, 
have  said  that  this  tenure,  though  of  a  mean 
descent,  is  yet  a  very  ancient  house,  coming,  as 
it  does,  from  the  ancient  condition  of  villein- 
age.   It  was  an  opinion  explicitly  stated  by  the 
latter  authority,  that  the  system  of  copyholds 
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ia  this  couDtry  ini^bt  be  traced  to  villeinage. 
1  am  aware  of  only  one  eminent  person  con- 
nected with  the  legal  profession,  who  has  dis- 
sented   from    this    opinion,  —  namely.    Lord 
Loughborough,  who   once  stated  that  copy, 
holds  were  coeval  with  villeinage,  and  there- 
fore could  not  have  grown  out  of  it.    That 
opinion  is  backed  lo  a  certain  extent,  by  a  very 
learned    and    accurate  German  author,   who 
states  that  ther^  were  copyholds  in  some  parts 
of  Germany,  where  there  is  no  proof  of  villein- 
age having  existed  at  any  period ;  and  also,  in 
other  parts,— coexisting  with  villeinage.    The 
tncieot  villeins  were,  as  all  your  Lordships 
know,  originally  slaves,  in  the  full  sense  of  the 
term,  and  could  be  disposed  of  like  cattle,  or 
other  chattel  property.    By  degrees  they  be- 
came attached  to  the  soil,  here,  as  in  all  other 
countries  of  Europe;  and  in  those  days,  when 
the  Crown  made  a  grant  of  land  to  a  great  lord 
or  other  pemon,  he  usually  distributed  a  por- 
tion of  it  among  his  followers,  who  held  it  as 
freehold,  but  on  condition  of  tendering  him 
certain  services  of  a  free  nature,,  while  he  re- 
taioeci  the  rest  of  it  as  his  own  demesne,  and 
cultivated  it  by  his  own  villeins  or  serfs,  to 
whom  he  allotted  portions  for  their  support. 
These  portions  they  held  as  tenants  at  will; 
and  they,  originally,  could  be  stripped  of  this 
land  at  the  lord's  pleasure.    But,  by  degrees, 
they  obtained  both  their  personal  liberty,  and 
a  firmer  title  to  their  possessions.    They  were 
still,  in  the  eye  of  the  law,  merely  tenants  at 
will ;  but  they  were  such  tenants  in  very  pecu- 
liar eircamstances ;  the  will  of  the  lord  coming, 
in  process  of  time,  to  be  regulated  and  de- 
tenntned  by  the  customs  of  the  manor,  and  in 
each  manor  the  custom,  which  was  its  law, 
might  vary. 

Now,  my  Lords,  the  way  in  which  the  cus- 
toms have  arisen  in  each  particular  manor, 
forma  the  ground-work  of  the  bill  which  I 
have  the  honour  to  propose  to  your  Lordships. 
As  IB  each  manor  the  customs  might  vary, 
so  in  many  they  did  and  do  vary;  and  they 
constitute  the  code  of  law  in  each  manor, 
different  from  that  which  obtains  in  those  pans 
of  the  kingdom,  not  held  as  parcels  of  manors, 
but  by  tenure  wholly  free.  Let  your  Lord- 
ships only  look  at  the  consequences  of  this. 
The  position  of  the  ground,  and  its  quality, — 
whether  wood,  river  or  mine, — the  state  of  the 
inhabitants,— the  degree  of  their  civilization, — 
the  amount  of  property  held  by  the  lord, — the 
amount  of  property  held  by  the  tenant :  nay, 
more,  the  mere  caprice  of  the  lord, — all  these 
considerations  necessarily  become  severally 
ilie  origin  of  the  diversities  which  have  sprung 
up,  and  still  prevail,  in  the  cnstoms  of  manors. 
1  here  was  not  a  greater  diversity  in  the  laws 
under  which  France  existed,  before  the  Code 
Napoleon  melted  and  amalgamated  them  all 
into  one,  than  at  this  minute  is  to  be  found  iu 
England.  That  diversity  of  law  everywhere 
prevailing  in  France,  and  justly  regarded  as 
its  greatest  opprobium,  still  prevails  here  also. 
The  first  difference  respects  the  enjoyment  of 
land,  and  particularly  the  leasing  power.  Ge- 
nerally  speakitig,  the  tenant  cannot  lease  for 


more  than  a  year;  but,  with  the  consent  of 
the  lord,  he  may  grant  a  lease  for  a  longer 
term.  In  many  manors,  however,  the  copy- 
holder may  lease  for  seven  years ;  in  others, 
for  nine  years  ;  and  again,  in  others  for  life  ; 
and,  in  one  manor,  the  custom  ia  to  lease  for 
life,  and  forty  years  afterwards.  In  like  man- 
ner, the  custom  varies  in  different  manors  as 
to  the  amount  of  fee  or  fine  to  be  paid  to  the 
lord  for  his  licence  to  lease :  that  amount  is 
sometimes  perfectly  indefinite,  and  the  lord  of 
the  manor  may  demand  whatever  sum  he  pleases 
for  his  consent ;  consequently,  the  copyholder, 
in  many  instances,  cannot  lease  at  all.  In 
other  manors,  the  tenant  may  lease  on  payment 
of  a  certain  fine, — and  the  amount  of  tliis  vari^is 
in  diflferent  manors  So  much  for  the  mode  of 
enjoyment  and  their  diversity,  as  far  as  tenure 
is  concerned.  But  there  is  another  diversity 
also,  relating  to  enjoyment.  In  many,  indeed 
in  most  manors,  the  timber  which  crows  on 
copyhold  land  cannot  be  cut  down  by  the 
copyholder,  without  the  consent  of  the  lord. 
Hence,  timber  is  much  neglected ;  and  that 
which  requires  long  time  to  rear,  is  wholly 
neglected  :  indeed  it  is  a  common  proverb  all 
over  England,  that  "the  oak  will  not  grow 
except  on  fiee  land."  For  the  tenant  cannot 
cut  timber  without  the  lord's  leave,  but  so 
neither  can  the  lord  without  the  tenant's. 
Thus  too,  with  regard  to  the  enjoyment  of 
underground  property.  Mines  and  minerals 
generally  belong  to  the  lord  of  the  manor; 
but,  by  special  custom,  they  may  also  to  the 
tenant.  So,  again,  as  many  diversities  prevail 
in  the  custom  of  manors  with  respect  to  the 
transmission  of  copyhold  property  by  descent. 
The  widow  of  the  copyholder  is  sometimes 
entitled  to  a  third  of  the  property  for  her 
dower;  sometimes  to  a  moiety;  and  some- 
times to  the  \vhole.  Nay,  in  some  instances, 
she  has  the  fee-simple;  sometimes  her  right 
is  unqualified ;  sometimes  it  is  confined  to  her 
widowhood ;  sometimes  to  her  chaste  viduityv 
The  curtesy  of  the  husband  varies,  as  to  birth 
of  children,  in  like  manner.  Then  again, 
when  the  property  passes  by  descent,  it  comes 
sometimes  to  the  eldest,  and  sometimes  to  the 
youngest  son  ;  in  some  manors  all  the  brothers 
take  together,  and  no  particular  son;  8ome« 
times  it  passes  to  the  youngest  daughter,  some* 
times  to  all  the  daughters  in  coparcenery,  and 
sometimes  the  eldest  daughter  takes  the  whole. 
Sometimes  it  goe4  to  all  the  brothers ;  some- 
times to  all  the  sons,  if  above  a  certain  extent ; 
if  under  it,  to  the  youngest  only.  In  some 
manors,  the  tenement  goes  to  the  eldest  daugh- 
ter for  life,  and  then  to  the  father's  next  heir 
male,  claiming  through  males  only.  Nay, 
there  was  once  a  custom  proved  (the  case  is  iu 
Vernon)  of  a  case  so  peculiar  as  this,— that  the 
tenement  went  to  the  youngest  child  of  the 
first  wife,  she  being  married  when  a  virgin. 
There  is  equal  variety  in  respect  to  the  con- 
veyance of  the  property,— whether  by  transfer 
inter  vivos,  or  by  will,*-and  also  iu  respect  of 
the  amount  of  the  fine  payable  on  the  transfer, 
lo  moH  manors,  the  transfer  is  by  surrender 
into  the  lord's  hands,  and  admittances ;  but  in 
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tome  cases,  the  conveyance  is  said  to  be  by 
lease  or  release,  thouffli  I  certainly  never  knew 
an  instance  of  my  own  knowle<lg[e.     But  the 
form  of  devisiog  is  very   various.    In  some 
manors,  no  will  can  pass  lands  ;  in  others,  the 
power  is  absolute,  but  there  is  a  surrender  to 
the  uses  of  the  will  ;  in  some,  a  will  is  good 
for  one  year,  in  others  for  two  years ;  and  so, 
if  in  sound  health  of  raind,  a  will  have  been 
maf'c,  but  the  teimnt  survived  his  faculties, — 
he  dies  intestate.    The  fine  payable  to  the  lord, 
in  like  manner,  varies  infinitely.    Sometimes 
it  is  so  many  years  of  the  mere  copyhold  rent  5 
sometimes  so   nmny  of  improved   value.    In 
some,  the  fine  is  payable  on  the  death  of  the 
lord  only  5  in  others,  on  that  of  lord  and  tenant  5 
and  in  many,  especially  in  the  North,  uoon 
both  of  those  deaths,  and  also  alienation.    But, 
in  respect  of  what  is  deemed  alienation,  there 
IB  a  like  diversity  of  custom ;  for  mortgage  is, 
in  this  manor,  held  such,  and  entitles  the  lord 
to  his  fine  ;  but,  in  that,  it  is  otherwise.     I 
will,  however,  mention  as  ihe  worst  and  hardest 
case  of  all,  the  "  manor  of  Ponlypool ;"  where, 
besides  these  improve<l  rents,  upon  death  of 
both  lord  and  tenant,  a  like  amount  is  to  be 
paid  on  alienation,  including  mortgage,   and 
on  all  assignments  or  transfers  of  mortgage, 
und  also  on  reconveyance,  where  the  mortgage 
money  is  paid  off.    Thus,  if  a  strip  of  land  he 
sold  for  building;,  one  fine  is  due,  bnt  only  in 
proportion  lo  the  small  value  of  the  land  un- 
covered.    The  purchaser  then  mortgages,  lo 
raise  money  for  tiuilding,and  pays  another  fine, 
also  moderate.    This  morrgagec  dies,  and  the 
money  is  called  in,   and  the  mortgage  must  be 
assigned  to  a  new  lender ;   but  now  the  fine  is 
in  proportion  to  the  rent  of  the  houses  built. 
Again  it  is  transferred,  and  a  new  fine  paid  ; 
then  the  mortgage  is  paid  off,  and  a  third  fine 
is  due  on  the  reconveyance ;  and,  finally,  the 
lord  and  lenant  die,  and  two  more  fines  are  due, 
in  proportion  to  the  improved  rent;  so  that 
the  value  of  the  tenement  is  exhausted  in  fines. 
Hence,  houses  are  not  built  at  all. 

Then,  again,  the  custom  differs  with  respect 
to  heriots.    Your  Lordships  must  know  that  a 
heriot  is  the  best  chattel  that  the  tenant  has ; 
and  I  belive  that  the  famous  rnce-liorse  8mo- 
lensko  was  once  claim e<l  as  a  heriot  on  Sir  G. 
Bunbury's  decease.    But  the  evil  does  not  stop 
here.    If  a  piece  of  copyhold  land  descend  ac- 
cording to  the  custom  of  gavel-kind,  all  the 
sons  have  to  pay  a  heriot ;  and  if  the  land  be 
divided  for  buihling  purposes,  it  nmy  so  happen 
that  ninety  or  one  hundred   heriots  will  be 
payable.      I   have  said  enough  to  shew  your 
Lordships  that  we  ought  to  get  rid  of  these 
diversities  in  the  law,  which,  without  doing 
much'  good  lo  the  landlord,  are  exceedingly 
injurious  to  the  tenant.    It  was  proposed,  in 
the  first  instance,  that  the  present    system 
sliould  wholly  and  at  onee  be  changed,    by 
the  immediate  adoption  of  some  general  mea- 
sure, by  which  all  these  divei'sities  might  be 
swept  away.    This  course,  hoi¥ever,  was  con* 
aidered  objectionable,  as  it  would,  in  many 
instances,  work  injustice  and  be  productive  of 
much  general  inconvenience.    A  better  plan 


was  Buggested  by  the  Real  Property  Gommii- 
sioners,--namely,  the  affording  great  fanhtiea 
for  the  enfranchisement  of  copyholds.    In  the 
first  place,  it  was  proposed  that  a  certain  pro- 
portion   of  the  tenants  in  number  and  value 
should  have  the  power  of  compellmg  the  en- 
franchisement of  the  copyholds  in  any  manor. 
Many  objections  were  urged  against  this  ;  ana 
at  last  a  different  mode  was  devised.    It  was 
*  obvious,  before  any  arrangements  couhl  be 
'  effected,  that  surveys  and  valuations  «"«  »« 
made,  with  respect   to  the  fines    and  other 
sources  of  revenue  in  different  manors.    For 
this  purpose  a  department  was  required  to 
superintend  such  proceedings ;  but  instead  ot 
instituting  a  new  board,  it  was  found  that  the 
Tithe  Commissioners  could  carry  tlie  neces- 
sary arrangement  into  effect  in  a  satisfactory 
manner.  The  two  commissioners,  Mr.  Blamire, 
(the  late  member  for  Cumberland),   and  the 
Rev.   Mr.  Jones,    are  willing  to  uke   noon 
themselves  this  additional  du.y.  provided  they 
are  allowed  to  have  an  additional  secretary  and 
clerks,  and  two  assistant  commissioners;  there 
being,  indeed,   two   such  authorised  by  the 
Tithe  Act,  and  who  have  never  yet  been  ap- 
pointed.   There  is  to  be  no  compulsory  power 
under  this  act,  but  with  this  exception,  that  a 
binding  power  is  given    to  the   majority  of 
copyholders  over  the  minority  ;  and  ^vbenever 
the  lord  of  the  manor,  together  with  more  than 
one  half  of  the  copyhoUlers  in  number,  and 
three-fourths  in  value,  assent  to   enfranchise 
their  copyholds,  provision  is  to  be  made  to 
enable  them  to  avail  themselves  ol   the  power 
of  the  Commissioners,  by  appointing  valuers, 
obtaining  reports,  settling  disputes,  and  fixing 
the  amount  of  compensation  to  the  lord  of  the 
manor;  and  the  residue  of  the  tenants  arc  «»  ^e 
hound  to  abide  by  the  arrangement.     But  u 
has  not  been  deemed  advisable,  at  least  m  «ic 
first  instance,  to  make  the  enfraiichisemcnt 
compulsory  on  the  lord ;  his  consent  is  ihereforc 
in  every  case  required  as  a  condition  prw^^^*"* 
to  any  operation.     I  have  now  explaineil  both 
the  ground  of  the  measure,  and  Us  principal 
provisions.  I  have  not  troubled  your  Lo"iS»iips 
with  unnecessary  sialemeiits  in  setting  out  the 
reasons  for  the  l>ill;  and  I  have  endeavoured 
as  much  as  possible,  in  my  explanation  of  the 
hill,  to  avoid  entangling  the  matter  in  any 
technical  details,    givin-    rather  the    general 
fea.urcs  and   frame,  than   ^^'^ '""Z"  \ P:.^!^ 
sions.    Feeling  satisfied  that  the  bill  %vill  be 
productive  of  g.eat  good.  1  beg  leave  to  move 
that  you  give  it  a  second  reading. 

Lord  LyndhurBL-^\S\i\i  respect  to  this  bill, 
there  are  several  parts  of  it  of  which  I  approve ; 
but  1  think  that  others  shoubl  be  amendecl.  1 
wish,  however,  lo  know  from  my  noble  anrt 
learned  friend,  whether  he  inleuds  to  proceed 
with  the  measure  this  Session  ? 

Lord  Broitgham,'-\  will  give  an  answer  to 
my  noble  and  learned  friend  to-morrow. 

The  Lord  (7/mnc^/for.-My  Lor^is,  I  do  not 
know  that  there  is  any  information  that  wo  be 
required  for  legislating  upon  this  8tt»>J«<^«' ^^f 
your  Lordships  do  not  already  possess.  I  trost, 
therefore,  that  the  bill  will  not  ba  postponed. 
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as  I  am  satisfied  that  it  will  be  productive  of 
great  ^0od. 

The  question  bavinf(  been  put  on  the  second 
reading,  it  «va8  declared  the  ** Contents"  liad  it. 

Lord  Lyndhurtt, — I  8ai<l  "Not  Content"  to 
the  motion  for  the  second  reailing.  I  thought 
It  was  understood  that,  after  my  noble  friend 
opposite  had  stateil  the  objects  of  the  mpasure, 
he  would  state  its  furtber  consideration. 

Lord  Hedeidale.  —  I  q^iite  agree  with  the 
noble  and  learned  Lord  that  this  lull  ou^ht  not 
to  be  proceeded  with  during  the  present  session. 
I  know  that  several  noble  Lords  left  town 
under  the  impression  that  an  enj^ai^ement  had 
been  made  that  the  measure  would  be  post- 
poned. It  has  been  upwards  of  a  month  on  the 
table  of  the  house,  and  no  attempt  has  hitherto 
been  made  to  advance  it. 

The  Duke  of  fFellington.^l  should  have 
objected  to  the  second  readini^,  if  I  did  not  be- 
lieve it  to  be  understood  that  the  bill  would 
not  be  proceeded  with  this  session. 

Lord  Lyndhurtt. — Wben  the  question  was 
put,  I  said'  "  Not  Content. "  I  certain ly^think 
your  Lonlships  are  entitled  to  a  division. 

The  Lord  Chnncellor, — I  did  not  hear  the 
ooble  and  learne<l  Lord  say  "  Not  Content.'* 

The  noble  and  learned  Lord  opposite  may 
set  the  matter  ri^ht  aj^in«  by  movin/i;  that  tbe 
bill  be  conwnitted. 

Lord  Brougham, — 1  beg  to  move  that  the 
bill  be  committed. 

Lord  Lyndhurtt. — I  have,  then,  but  to  oppose 
that  motion. 

The  House  then  divided;  when  there  ap- 
peared— 

Contents  28 

Non  Contents 39 

Majority  against  the  bill  ..11 

Lord  Lyndhurtt, — I  beg  to  say  that  I  do  not 
object  to  tbe  principle  of  the  bill,  but  to  its 
details ;  and  I  shall  be  happy  to  assist  my 
Doble  and  learned  friend  (Lord  Brougham)  in 
framing  and  passing  a  similar  measure  in 
principle  next  session. 


PROPOSED  ALTERATION  OF  THE  LAW 
OF  AITORNEYS  IN  IRELAND. 


Thb  Attorneys  and  Solicitors  of  Ireland  have 
▼ery  landably,  for  a  considerable  time  past, 
endeavoured  to  effect  some  important  im- 
provements in  the  constitution  of  their 
branch  of  the  profession.  Our  readers  are 
aware  that  anciently  in  England,  as  well  as 
in  Ireland,  every  attorney  was  obliged  to 
belong  to  an  Inn  of  Court  or  Chancery,  and 
many  Rules  of  Court  were  made  to  compel 
their  admission  into  those  "  ancient  and  ho- 
nourable "  societies.  The  last  of  these  Rules 
of  Court  was  made  in  Michaelmas  Term 


1 704.  Many  of  the  attorneys  now  practin- 
ing  here  are  members  of  one  of  the  Inns  of 
Court,  but  of  late  years  the  Benchers  have 
made  regulations,  on  the  alleged  ground,  we 
believe,  of  want  of  room  in  their  halls,  by 
which  attorneys  cannot  be  admitted  whilst 
in  practice*  except  for  th  purpose  of  holding 
chambers.  We  know  that  several  able  and 
active  practitioners  have  strongly  objected 
to  these  recent  regulations  by  which  the  two 
branches  (  T  f'le  profession  have  been  severed 
from  each  uUier;  and  it  is  urged  that  it 
would  conduce  to  the  honour  and  interest 
of  the  profession  at  large,  and  the  good  un- 
derstanding of  both  of  its  branches,  if  they 
were  united  in  one  great  society  or  college, 
according  to  their  respective  ranks  and  de- 
grees. 

In  Ireland,  it  appears,  that  the  attorneys 
are  still  required  to  be  members  of  the  Inn 
of  Court  of  Dublin  (the  King's  Inn  Society), 
and  cannot  take  an  articled  clerk  without 
the  permission  of  the  Benchers.  The  at- 
torneys seem  to  entertain  the  opinion  that 
there  is  but  small  honour  and  no  profit  or 
advantage  in  this  enforced  association,  and 
they  desire  either  to  have  a  moderate  though 
subordinate  share  in  the  government  of  the 
King's  Inn,  in  return  for  large  contributions 
to  its  funds,  or  to  be  separated  from  it  alto- 
gether, and  apply  their  resources  to  their 
own  advantage,  and  the  improvement  of 
their  branch  of  the  profession. 

In  order  to  effect  one  or  other  of  these 
objects  the  Law  Society  of  Ireland  prepared 
two  bills,  vvhich  were  brought  in  and  printed 
at  the  close  of  the  last  session  ;  and  in  order 
that  our  readers  may  be  aware  of  the  effect 
of  the  two  proposals^  we  shall  lay  before 
them  a  summary  of  each  bill.  We  find 
that  before  these  measures  were  introduced 
into  Parliament,  they  were  submitted  to  tbe 
Benchers  in  order  to  obtain  their  concurrence 
to  one  of  them,  llie  Benchers  however  did 
not  deem  it  expedient  to  assent  to  either, 
and  the  attorneys,  as  we  have  been  lately 
informed,  intend  to  press  forward  one  or 
other  of  the  bills  next  session. 

We  some  time  ago  quoted  the  re  cum 
made  to  Parliament  of  the  fees  paid  to  the 
King's  Inn  by  the  attorneys  of  Ireland  and 
their  articled  clerks  (or  apprentices),  and 
the  large  annual  sum  received  from  the 
Stamp  Office  out  of  the  certificate  duty  paid 
by  attorneys.*  It  is  worth  while  to  inquire 
why  a  similar  repayment  is  not  made  from 
the  certificate  duty  in  England,  whieh, 
being  by  the  last  returns  85,000/.  a*year, 

might  well  afibrd  something  handsome  to- 

■  ■■»■■  ■■■  -1.        ..til       11  ■ 

.  »  See  18L.  O.  p.  247. 
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-wards  the  meanB  of  professional  education 
and  improvement  in  this  part  of  the  empire. 
The  following  is  the  first  of  the  two  bills, 
-which  Tvas  brought  in  so  late  as  the  14th 
August.  It  is  intituled  a  Bill  "  For  the 
better  regulation  of  the  profession  of  i^ttor- 
ney  and  Solicitor  in  Ireland.'* 

The  preamble  recites  tbat  it  it  is  expedient 
that  provision  should  be  made  for  the  better 
rec^ulatiou  of  the  profession  of  attorney  and 
solicitor  in  Ireland,  and  to  insure  the  educa- 
tion, skill  and  respectability  of  persons  ad- 
mitted to  the  practice  thereof,  and  for  tbat 
purpose  it  is  necessary  that  the  several  acts 
hereinafter  mentioned  should  be  repealed,  and 
other  provisions  made  in  lieu  thereof. 

After  a  certain  time  it  is  therefore  proposed 
to  repeal  the  following  acts : — 7  Geo.  2,  c.  5 ; 
13  &  14  Geo.  3,  c.  23 ;  1  &  2  Geo.  4,  c.  48 ; 
3  Geo.  4,  c.  16;  except  such  parts  of  the  two 
last  acts  as  do  not  relate  to  Ireland,  with  a  pro- 
viso for  persons  now  entitled  to  rights  under 
such  acc8. 

The  bill  then  follows  pretty  closely  the  pre- 
cedent of  the  2  Geo.  2,  c.  23,  and  provides  as 
follows  : — 

That  no  person  shall  practise  as  an  attorney 
or  solicitor  unless  admitted  before  the  first  day 
of  Michaelmas  Term  next,  or  if  afterwards,  in 
manner  provided  by  this  act.  That  no  person 
be  admitted  unless  articled  and  serving  tor  ^ve 
years,  or  (if  a  graduate)  three  years,  as  the 
case  may  be. 

Provision  is  then  made  for  filing  an  affidavit 
of  enrolment,  and  for  entering  the  substance  in 
a  book.  No  attorney  having  discontinued  to 
practise  is  to  retain  an  apprentice,  and  the 
apprentice  to  serve  the  whole  number  of  years 
in  the  proper  business  of  an  attorney.  Attor- 
neys are  not  to  act  as  agents  for  unqualified 
persons  under  penalty  of  being  struck  off  the 
roll. 

The  bill  then  recites  that  in  order  to  carry 
the  purpose  of  this  act  into  operation  and  effect, 
it  is  necessary  that  the  several  persons  who 
shull  be  at  the  time  of  the  passing  of  this  act 
members  of  the  profession  of  attorney  and 
solicitor  in  Ireland,  and  all  such  persons  as 
shall  hereafter,  under  the  provisions  of  ihis 
act  be  admitted  solicitors  and  attorneys  in 
Ireland,  shall  form  and  constitute  a  society  to 
be  called  and  known  by  the  name  and  stile  of 
"  The  Society  of  Attorneys  and  Solicitors  of 
Ireland,"  and  that  such  society  shall  have  a 
council  composed  of  members  of  the  said 
society  of  attorneys  and  solicitors  ;  it  is  there- 
fore proposed  to  be  enacted,  that  for  ever  here- 
after there  shall  be  a  council,  to  be  composed 
of  twenty-four  members  thereof,  which  council 
shall  consist  of  a  president,  two  vice-presidents 
and  twenty*one  assistants,  seven  of  whom  shall 
be  a  quorum  for  all  the  purposes  of  this  act. 

Provisions  are  then  made  for  an  animal 
general  meeting  for  the  election  of  the  council, 
secretary  and  treasurer,  and  for  supplying  va- 


cancies in  the  president  or  vice-president,  and 
secretary  or  treasurer,  with  power  to  the  couo- 
cil  and  general  body  to  make  rulen  as  to  articled 
clerks,  &c.  subject  to  the  approbation  of  the 
judges,  and  to  alter  them  from  time  to  time, 
subject  to  like  approbation. 

Power  to  council  to  make  bye-laws  for  their 
own  government,  subject  to  the  approval  of 
general  body. 

Two  annual  general  meetings  of  the  society 
to  be  holden. 

Power  to  call  special  general  meetings. 

Service  on  the  secretary  good  service. 

Then  come  the  following  proposed  regula- 
tions for  the  examination  of  persons  seeking  to 
be  admitted: — 

That  the  Lord  Hij;h  Chancellor  of  Ireland, 
the  Master  of  the  Rolls  in  Ireland,  and  the 
Judges  of  the  Courts  of  Queen's  Bench,  Com- 
mon Pleas  and  Exchequer,  in  Ireland,  or  the 
major  part  of  them,  shall  nominate  and  appoint 
twelve  persons,  being  attorneys  and  solicitors 
in  Ireland  and  members  of  the  said  society,  to 
be  examiners  of  all  persons  desirous  of  being 
admitted  attorneys  or  solicitors  into  any  of  the 
Courts  of  Law  or  Equity  in  Ireland ;  and  that 
any  three*  of  such  examiners  shall  be  com- 
petent  to  conduct  the  said  examination ;  and 
that  (subject  to  such  appeal  as  hereinafter- 
mentioned),  no  person  shall  be  admitted  to  be 
sworn  an  attorney  or  solicitor  of  any  of  the  said 
Courts  of  Law  or  Equity,  except  on  production 
of  a  certificate  signed  by  the  major  part  of  such 
examiners  actually  present  at  and  conducting 
his  examination,  testifying  his  fitness  and  capa- 
city to  act  as  an  attorney  or  solicitor  (as  the 
case  may  be),  such  certificate  to  be  in  force 
only  to  the  end  of  the  term  next  following  the 
date  thereof,  unless  such  time  shall  be  specially 
extended  by  order  of  the  Judge  of  the  Oourt  to 
which  any  application  shall  be  made. 

That  the  examiners  so  to  be  appointed  shall 
meet  and  condurtthe  examination  under  rules 
and  regulations  to  be  framed  by  the  council  of 
said  society,  the  same  being  first  submitted  to 
and  approved  by  the  said  Lord  High  Chancellor, 
Muster  of  the  Rolls  and  Judges  of  the  said 
Courts  of  Queen's  Bench,  Common  Pleas  and 
Exchequer,  or  the  major  part  of  them,  such 
rules  and  regulations  not  to  be  of  any  force 
until  one  month  from  the  time  they  shall  have 
been  submitted  for  the  approbation  of  the  Lord 
Chancellor  and  Judges  aforesaid,  after  which 
the  same  shall  be  printed,  and  posted  in  the 
comtnon  hall  or  other  place  of  public  meeting 
of  1  be  said  society.^ 

That  such  examinations  shall  be  held  in  the 
hall  of  the  said  society,  or,  until  such  hall  be 
built  or  provided,  in  such  other  place  as  the 
council  of  the  said  society  shall  appoint,  on 
such  days  in  each  term  as  the  said  examiners, 

*  Here  the  number  of  examiners  required  to 
be  present  is  five. 

b  It  will  be  observed  that  this  differs  from  the 
Encrlish  rules  of  Court,  but  we  see  no  objection 
to  the  alteration.    £d. 
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or  any  fire  of  them,  shall  appoint ;  and  that 
any  person  not  previously  admitted  an  attor- 
ney  or  solicitor,  and  desirous  of  beiug^  lirst 
admitted  into  any  of  the  said  Courts,  shall  give 
a  full  term's  notice  in  writing  to  the  said  ex- 
aminers of  his  intention  to  apply  for  examina- 
tion, by  leaving  the  same  with  the  secretary  of 
the  said  society  in  the  office  of  the  said  society, 
which  notice  shall  be  in  such  form  as  shall  be' 
prescribed  by  any  rule  or  bye-law  of  the  said 
society. 

That  every  person  so  applying  shall  attend 
the  said  examiners  at  such  time  or  times,  and 
at  such  place  or  places,  and  produce  such 
documents  and  submit  to  such  rules  and  regu- 
lations, as  shall  be  appointed  by  the  councilof 
the  said  society,  and  approved  of  by  the  Lord 
Hi^h  Chancellor,  Master  of  the  Rolls  and 
Judges,  as  hereinbefore  mentioned. 

That  upon  compliance  with  the  aforesaid 
regulations,  and  when  the  major  part  of  the 
said  examiners  actually  present  at  and  con- 
ducting the  said  examination  shall  be  satis- 
fied as  to  the  fitness  and  capacity  of  the  person 
so  applying  to  be  admitted  into  any  of  the  said 
Courts,  but  not  otherwise,  the  said  examiners 
60  present,  or  the  major  part  of  them,  shall 
ana  they  are  hereby  required  to  certify  the 
same  under  their  hands  in  the  form  in  the 
schedule  to  this  act  annexed. 

That  in  case  any  person  shall  be  dissatisfied 
with  the  refusal  of  the  said  examiners  to  grant 
such  certificate,  he  shall  be  at  liberty  to  apply 
for  admission  by  petition  to  the  Court  in  which 
he  shall  be  desirous  of  being  admitted,  upon 
which  application  no  fee  shall  be  required,  and 
such  petition  shall  be  verified  by  affidavit,  and 
shall  be  heard  by  such  court  at  such  time  as  it 
shall  appoint,  and  such  court  shall  upon  the 
hearing  thereof  make  such  order  as  to  it  shall 
seem  meet :  provided  that  such  petitioner  shall 
be  and  is  hereby  required  to  give  or  cause  to 
be  given  ten  days'  notice  in  writing  of  the  day 
appointed  for  such  hearing,  and  also  a  copy  of 
such  petition  and  affidavit,  to  the  said  exami- 
ners, by  leaving  the  same  with  the  senior  ex- 
aminer, and  also  with  the  secretary  of  the  said 
society,  in  the  office  of  the  said  secretary  ;  and 
that  it  shall  and  may  be  lawful  for  the  said  ex- 
aminer or  society,  by  their  secretary,  council, 
or  solicitor  to  appear  and  be  heard  at  the 
hearing  of  such  petition. 

That  the  judges  of  the  said  courts  respect- 
ively, if  they  shall  see  fit,  may,  before  they 
shall  admit  an^r  person  to  be  an  attorney  or 
solicitor,  examme  and  inquire  by  such  further 
or  other  ways  and  means  as  they  shall  think 
necessary  touching  the  fitness  of  such  person 
to  act  in  that  capacity,  and  if  they  respectively 
shall  be  satbfied  that  such  person  is  duly  qual- 
ified to  be  admitted  to  act  in  that  capacity, 
then  the  said  judges  of  the  said  courts 
respectively  shall  and  they  are  hereby  autho- 
rized and  required  to  administer  in  open 
court  to  such  person  the  oath  hereinafter  di- 
rected to  be  taken  by  atiornies  or  solicitors  in 
addition  to  the  oath  of  allegiance ;  and  after 
such  oaths  taken,  to  cause  such  person  to  be 
admitted  an  attorney  or  solicitor,  as  the  case 


may  be,  in  such  court,  and  his  name  to  be  en- 
rolled  as  an  attorney  of  such  court. 

Attornies  to  take  oath  in  schedule  on  ad- 
mission instead  of  the  oaths  now  taken,  and 
the  names  of  persons  are  to  be  enrolled. 

Persons  admitted  in  one  court  are  not  re- 
quired to  give  notice  of  their  intention  to  ap- 
ply  for  admisssion  into  other  courts. 

The  provisions  regarding  the  re-admission 
of  attornies,  are  proposed  to  be  somewhat  dif*- 
ferent  from  those  in  England,  particularly  in 
requiring  an  examination,  and  we  think  the  al- 
teration suggested  is  an  improvement. 

That  any  person  who  having  been  admitted  an 
attorney  or  solicitor  of  any  of  the  said  courts, 
whose  name  shall  have  been  removed  from  the 
said  roll,  shall  at  any  time  afterwards  be  desi- 
rous of  being  re-admitted,  and  of  having  his 
name  replaced  on  such  roll,  such  person  shall 
he  and  is  hereby  required  to  cause  a  notice  of 
his  intention  to  apply  for  that  purpose  to  be 
posted  in  the  said  courts  respectively,  and  a 
copy  of  such  notice  to  be  delivered  to  the  se- 
cretary of  the  said  society  six  weeks  at  least 
before  the  commencement  of  the  term  in  or  as 
of  which  he  may  desire  to  be  re-admitted,  and 
such  notice  shall  state  his  place  or  places  of 
abode  at  the  time  of  posting  and  delivering  the 
same,  and  during  the  time  be  shall  have  so 
ceased  to  practice  as  an  attorney  or  solicitor, 
and  his  occupation  during  such  time,  and  such 
person  so  applying  shall  attend  the  examiners 
to  be  appointed  as  aforesaid,  and  answer  all 
such  questions  as  they  shall  think  Jit  to  put  in  re» 
ference  to  his  occupation  or  otherwise  during 
the  said  period  in  trhich  he  shall  have  so  ceased 
to  act  as  an  attorney  or  solicitor,  and  all  other 
matters  proper  or  material  to  determine  his  eli* 
gibility  to  be  re^admitted;    and  it  shall  not  be 
lawful  to  replace  the  name  of  any  such  person 
on  the  said  rolls,  or  to  re-admit  him  to  be  a 
solicitor  or  attorney  of  any  such  court  unless 
the  statements  contained  in  the  said  notice 
shall  be  verified  by  affidavit,  nor  unless  he  shall 
produce  to  such  court  a  certificate  signed  by 
the  said  examiners  or  by  the  major  part  of 
those  present  as  aforesaid,  that  he  is  a  fit  and 
proper  person  to   be  re-admitted :   provided 
that  in  case  any  such  person  shall  he  dissatis- 
fied with  the  result  of  such  certificate,  he  may 
I  nevertheless  apply  by  petition,  to  be  verified 
by  affidavit,  for  re- ad  mission  to  the  said  court, 
giving  the  like  notice  to  the  said  society  of  the 
time  appointed  for  the  hearing  of  such  petition 
as  hereinbefore  required  in  the  case  of  persons 
dissatisfied  with  the  refusal  of  the  certificate  to 
be  obtained  by  persons  lor  the  first  time  apply- 
ing for  admission;  and  that  on  the  hearing  of 
such  petition  it  shall  be  lawful  for  such  court 
to  re-admit  or  refuse  to  re-admit  such  person 
as  it  shall  deem  proper,  after  hearing  the  mat- 
ter and  any  thing  which  may  be  alleged  by  the 
said  examiners  or  by  the  said  society,  their  se- 
cretary, counsel  or  solicitor. 

Attornies  and  persons  intending  to  become 
attornies  not  to  be  obliged  to  belong  to  the 
Society  of  King's  Inn,  Dublin. 
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The  other  bill  "  For  the  Incorporation  of 
the  Society  or  Association  commonly  called 
and  known  as  the  Society  of  the  King's  Inns, 
Dublin,  and  for  enabling  the  same  to  make  and 
ordain  Orders,  Rules  and  Regulations  for  the 
better  Government  of  the  Profession  of  the 
Law  in  Ireland,"  recites  that  it  is  expedient 
and  necessary  that  provision  should  be  n^ade 
for  the  due  and  better  regulation  of  the  profes- 
sors of  the  law  in  Ireland,  and  particularly  for 
the  due  and  better  regulation  or  the  profession 
of  Attorney  and  Solicitor,  which  is  of  great 
antiquity  in  Ireland,  and  of  great  importance  to 
the  public,  and  to  insure  the  education,  skill 
and  respectability  of  persons  admitted  to  the 
practice  thereof :  And  that  it  is  for  that  pur- 
pose necessary  that  the  sf^veral  acts  hereinafter 
mentioned  shall  be  repealed,  save  as  hereinafter 
provided,  and  that  other  provisions  shall  be 
made  in  lieu  thereof. 

1.  Repeal  of  former  acts. 

2.  Persons  not  to  practise  as  attorneys  or 
solicitors  unless  previously  admitted. 

3.  Persons  not  to  be  admitted  as  attorneys 
unless  they  have  served  under  indentures  of 
apprenticeship. 

4.  Attorneys  having  left  off  practice  not  to 
have  or  retain  apprentices. 

5.  Apprentices  to  attorneys  to  be  actually 
emoloyed  during  the  term  of  apprenticeship. 

0.  Attorneys  allowing  unqualified  pers^ms 
to  practise  in  their  names  to  be  struck  off  the 
roll. 

7.  And  reciting  that  a  certain  society  or  as- 
sociation commonly  called  and  known  by  the 
name  of  "  The   Society  of  the  King's  Inns, 
Dublin,"  hath  been  a  society  in  existence  for 
a  long  period  of  years  in  that  part  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  called 
Ireland,  and  which  society  is  composed  of  the 
judges,  barristers  and  attorneys  of  her  Ma- 
jesty's Courts  in  Ireland,  and  hath  been  usually 
governed  by  a  body  called  "  The  Benchers," 
consisting  of  the  Lord  Chancellor,  the  other 
jndges  of  the  Supreme  Courts,  certain  law  of- 
ficers of  the  Crown,  Queen's  counsel  and  bar- 
risters, but  no  member  of  the  profession  of 
attorney  or  solicitor  has  been  fur  many  years 
admitted  to  be  one  of  the  said  benchers,  or  to 
take  any  part  or  share  in  the  management  or 
control  or  the  said  society,  or  in  the  disposal 
of  the  funds  thereof,  although  all  the  members 
of  such  professsion  of  att(»rney  and  solicitor 
are  members  of  such  society,  and  are  equally 
eligible  and  entitled  with  the  other  members 
thereof  to  be  benchers  of  the  said  society,  and 
to  take  a  part  in  the  management  or  control  of 
such  society,  and  in  the  disposal  of  the  funds 
thereof:     And   that  the  said  benchers  have 
from  time  to  time  made  rules  and  regulations 
for  the  admission  of  persons  seeking  to  become 
apprentices  to  attorneys  and  solicitors,  and 
have  also  reouired  persons  seeking  to  become 
attorneys  ana  solicitors,  to  become  members 
of  such  society,  and  have  also  imposed  certain 
fees  to  be  paid  by  such  persons  to  said  society, 
and  have  also  assumed  a  right  to  make  and  or- 
dain rules  and  regulations  for  the  government 
of  th«  profession  of  attorney  and  solicitor  in 


Ireland:  And  that  It  is  expedient  and  ne* 
cessary  that  the  said  society  shall  be  duly  and 
legally  constituted  and  placed  under  dae  and 
proper  regulations  by  and  under  the  authority 
of  Parliament,  and  so  as  that  the  members 
thereof  being  attorneys  or  solicitors,  shall  have 
a  due  and  ade(|uate  share  and  participation  in 
the  government,  management,  and  control  of 
the  said  society,  and  of  the  property,  funds 
and  revenues  thereof ;  and  that  the  said  sodety 
when  so  duly  regulated  and  established  shall 
be  empowered  to  make  and  ordain  rules  and 
regulations  for  the  government  and  practice  of 
the  professors  of  the  law  in  Ireland ;  it  is 
therefore  proposed  to  be  enacted,  that  from 
and  after  the  passing  of  this  act,  the  profes- 
sors of  the  law  of  and  in  that  part  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  called 
Ireland,  and  the  several  members  of  the  said 
society  called  and  known  by  the  name  of  "  The 
Society  of  the  King's  Inns,  Dublin,"  and  their 
successors,  to  be  appointed,  elected,  chosen 
and  admitted  in  manner  hereinafter  mentioned 
shall  be  and  be  deemed  for  ever  hereafter  one 
body  politic  and  corporate  in  deed  and  in  fact, 
and  shall  be  called  and  known  by  the  name  of 
"The  Society  of  the  King's  Inns,  Dublin," 
and  by  th  it  name  shall  have  perpetual  being 
and  succession,  and  shall  be  capable  to  ac- 
quire, have,  take  and  hold  lands,  tenements 
and  hereditaments  to  them  and  their  succes- 
sors for  ever,  not  exceeding  in  the  yearly  value 
the  amount  of  pounds  at  the  time  of 

the  purchase  thereof,  ana  goods  and  chattels 
to  any  amount  whatsoever,  and  shall  and  may 
grant,  let,  assign  and  dispose  of  the  same  at 
their  will  and  pleasure,  and  that  by  that  name 
they  may  pleaaand  be  impleaded,  sue  and  be 
sued  in  any  Court  of  law  or  equity  in  Ireland 
whatsoever ;  and  that  the  said  society  shall  and 
may  make,  have  and  use  a  common  seal,  and 
that  they  and  their  successors  may  break, 
alter  and  change  the  same  at  their  will  and 
pleasure ;  and  that  the  said  society  shall  con- 
sist of  the  several  persons  who  are  now  mem- 
bers of  the  said  society,  or  who  shall  hereafter 
be  called  or  admitted  under  the  provisions  of 
this  act  barristers  at  law  or  attorneys  or  soli- 
citors in  Ireland,  so  long  as  such  persons  res- 
pectively shall  continue  barristers,  or  attorneys 
or  solicitors  respectively. 

8.  Vesting  certain  duties  on  stamps  on  ad- 
mission of  students  of  law  in  the  society  of 
King's  Inns. 

9.  Appointing  council  for  government  of  the 
King's  Inn  Society. 

10.  Eighteen  members  of  the  council  to  be 
elected  from  amongst  the  attornies  and  solici- 
tors, members  of  the  society. 

1 1 .  That  the  said  benchers  hereby  nominated 
and  appointed,  and  the  said  eighteen  attorneys 
or  solicitors  so  to  be  elected  in  manner  herein- 
before provided,  shall  be  and  they  are  hereby 
declared  to  be  the  first  council  or  benchers  of 
the  said  society,  and  shall  act  as  such  in  mdoner 
hereinafter  provided  under  the  provisions  of 
this  act :  Provided  nevertheless,  that  when  and 
so  soon  as  there  shall  have  occurred  foor 
vacancies  amongst  the  benchers,  being  bar* 
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risten,  or  penoni  called  to  the  bar,  and  not 
beiof(  judges,  the  said  council  or  benchers  of 
said  society  shall  thereafter  consist  of  forty* five 
members  only. 

12.  Number  of  benchers  of  the  society  to  be 
forty-five. 

13.  Judges  resigning  their  office  to  be  ap- 
pointed visitors. 

1 4.  For  supplying  vacancies  where  barristers, 
members  of  the  society,  shall  die  or  resi((n. 

15.  That  whenever  any  of  the  said  benchers, 
being  an  attorney  or  solicitor,  shall  die  or 
resign  his  said  office  of  bencher,  or  shall  go  to 
reside  out  of  Ireland,  or  shall  become  incapable 
of  acting  as  such  bencher,  that  then  and  in 
Bucb  case  it  shall  and  may  be  lawful  to  and  for 
tbe  members  of  the  said  society,  being  attor- 
neys or  solicitors,  and  they  are  hereby  required 
to  choose  and  elect  from  amongst  their  own 
body  a  person  duly  qualified  to  supply  such 
vacancy  in  manner  hereinafter  mentioned. 

16.  The  council,  when  completed,  to  have 
the  management  of  all  estates  of  the  society, 
and  to  make  bye  laws,  &c. 

J  7.  Appointment  of  visitors. 

18-  Who  to  be  first  appointed  visitors. 

19.  Visitations  to  be  held  on  tbe  1st  of  Feb- 
ruary 1840,  and  upon  the  day  after  the  last  day 
of  Hilary  Term  in  every  year. 

20.  Accounts  of  receipt  and  disbursements 
&c.,  to  be  given  to  visitors  certified  by  under 
treasurer  and  three  benchers. 

21.  Benchers  within  three  months  after 
council  completed  to  make  rules  for  the  regu- 
lation of  the  society. 

22.  Affidavits  required  by  this  act  to  be  filed 
vith  under  treasurer. 

23.  That  it  shall  and  may  be  lawful  to  and  for 
the  said  benchers  of  the  said  society  for  the  time 
being,  to  charge,  alter,  vary  or  report  such 
rules,  regulations,  ordinances  and  orders,  or 
any  of  them,  in  such  manner  as  shall  seem  to 
them  necessary  or  expedient,  and  to  make, 
ordain  and  appoint  other  rules,  regulations, 
ordinances  and  orders  in  lieu  and  stead  there- 
of, and  that  such  rules,  regulations,  ordi- 
nances and  orders  shall  and  the  same  are 
hereby  declared  to  be  binding  and  effectual 
upon  such  persons  seeking  to  be  articled  or 
bound  to  any  attorney  or  solicitor  in  Ireland, 
and  persons  seeking  to  be  admitted  to  or 
entitled  to  practise  in  the  profession  of  attorney 
or  solicitor  in  Ireland. 

24.  Not  to  abridge  judges'  power  to  refuse 
to  admit  persons  as  attorneys. 

25.  Persons  struck  off  the  roll  of  attorneys 
of  one  Court,  to  be  deemed  to  be  struck  off 
the  roil  of  all  the  Courts. 

26.  Persons  so  removed  may  apply  to  be  re- 
admitted. 

27.  Persons  so  struck  off  not  appealing 
within  stated  time,  to  be  for  ever  incapacitated 
from  acting  as  an  attorney  or  solicitor. 

28.  That  the  said  benchers  shall,  and  they 
are  hereby  directed  and  required,  within  three 
months  after  the  said  council  shall  be  so  com- 
pleted by  the  election  of  such  eighteen  attor- 
neys or  solicitors  to  be  members  of  said  council 
and  benchers  of  the  said  society  as  hereinbe- 


fore provided,  and  from  time  to  time,  as  occa- 
sion shall  require,  to  nominate  and  appoint 
fit  and  proper  persons,  being  members  of  said 
society,  and  barristers  at  law  or  attorneys  or  so- 
licitors, to  deliver  lectures  upon  such  branches 
of  the  study  and  practice  of  the  law  as  the  said 
benchers  shall  deem  necessary  and  expedient ; 
and  shall  appeint  and  pay  such  sakries  or 
other  payments  to  such  lecturers  as  they  the 
said  benchers  shall  consider  proper  and  neces- 
sary, and  which  lectures  shall  be  regulated  in 
such  manner  and  delivered  at  such  times  and 
places  as  the  said  benchers  shall  appoint,  and 
shall  be  open  to  all  apprentices  of  attorneys  or 
solicitors,  and  to  all  attorneys  or  solicitors, 
under  such  rej^ulations  and  upon  payment  of 
such  ^  fees  (if  any)  as  the  said  benchers  shall 
appoint;  and  also  to  nominate  and  appoint 
twelve  persons,  being  attorneys  and  solicitors 
in  Ireland,  and  members  of  the  said  incorpo- 
rated society,  and  not  being  benchers  of  the 
said  society,  to  be  examiners  of  all  persons 
applying  to  be  articled  or  bound  to  any  attor- 
ney or  solicitor  in  Ireland  previously  to  such 
person  being  so  articled  or  bound,  and  also  to 
be  examiners  of  any  person  seeking  or  apply- 
ing to  be  admitted  to  or  entitled  to  practise  m 
the  profession  of  attorney  or  solicitor  in  Ire- 
land, and  that  any  three  of  the  said  examiners 
shall  be  competent  to  conduct  the  said  several 
and  respective  examinations. 

29.  Examiners  to  proceed  in  examinations 
of  persons  applying  to  be  articled  to  attorneys 
or  solicitors,  as  directed  by  rules  made  by 
benchers. 

30.  And  in  examination  of  persons  applying 
for  admission.  Examiners  rejecting  candi- 
dates, to  make  special  report.  Present  ex- 
aminers of  Courts  of  Queen's  Bench,  Common 
Pleas,  and  Exchequer  continued. 

31 .  Certificate  of  examination  to  be  given. 

32.  Persons  applying  to  be  admitted,  to 
take  oath  in  scheoule,  instead  of  oaths  hitherto 
taken. 

33.  Persons  dissatisfied  with  examiners'  de- 
cision, may  appeal  to  the  benchers.* 

34.  Benchers  to  determine  on  such  appeals 
within  fourteen  days. 

35.  Decision  on  such  appeal  to  be  final- 
3(i.  Persons  admitted  of  one  Court,  not  re- 
quired to  be  examined  on  applying  for  ad- 
mission in  another  Court. 


BARRISTERS  CALLED. 
Michaelmas  Term,  1839. 


Lincoln's  Inn. — November  19. 

Thomas  Flowers. 
William  Daniel  Bullock. 
Joseph  Whalley, 
Luinsden  Mackeson. 
Josiah  Heale. 

November  22. 
Alban  Charles  Stonor. 
Cliarles  Cassidi. 

I-.————  I  .-^^«— ^f^M— 1^»»^»— «J^i^i^^pi^.«— 

a  The  benchers  in  this  bill  are  proposed  to 
be  substituted  for  the  Judges. 


90      Barrisieri  called,—  Candidates  who  passed  the  Michaelmas  Term  Esamination, 


John  Todd,  jun. 
Andrew  Bisset. 
Roger  Wood. 

Inner  Tbm  plb. — Nooember  22. 
Richard  Ford. 
WUliam  Alherton. 
James  William  Dacdonald. 
George  Tick  ell. 
Edward  Piatt. 
John  Williamson  Falton. 
James  Plaisted  Wilde. 
William  Forsyth. 
George  Taylor. 
Robert  Thorpe. 
William  Webster  Watson. 
John  Edward  Ranter. 
Stephen  Charles  Denlson. 
George  Wilkin. 

George  Goodio  Moulton  Barrett. 
John  Edward  Giles. 


MiDDLV  Tbhplb. — Nwember  6. 

Patrick  Robert  Welch. 
Hamilton  Gorges. 
RoUa  Rouse. 
Henry  Nichols. 

November  22. 
Matthew  Fortescue. 
James  Vaughan. 
Vincent  Dowling. 
Thomas  Hanmer. 
Edward  Windsor. 
Edmund  Humphrey  Woolrych. 
Simon  Bristowe. 
George  Henry  Woodward. 
John  Monk. 
John  Burmester. 
James  Jell  Chalk. 

Grat's  Inn. — Nwember  20. 
Richard  George  Stevens. 


CANDIDATES  WHO  PASSED  THE  MICHAELMAS  TERM  EXAMINATION.  1B39. 


Name  8f  Residence  of  Attorney  to  whom  articled,  assigned,  8fc, 
Henry  Mooring  Aldridge,  Poole. 
George  Anderson,  Ludlow,  Salop ;    assigned    to  George 

Pleydell  Wilton,  16,  Gray's  Inn  Square. 
George  Eastlake,  Plymouth. 
Henry  Scarth,  2,  Lyon's  Inn. 
West  Awdry,  Chippenham,  Wilts. 
Richard  Underbill,  Birmingham ;  assigned  to  William  Wills, 

Birmingham. 
John  Coles,  25,  Throgmorton  Street. 
Samuel  Craddock,  Shepton  Mallet ;  assigned  to  Edward 

Michell,  Shepton  Mallett. 
Robert  Bartlett,  Reading. 
Robert  Cook,  Bath. 
John  Law,  Manchester. 
Francis  John  Gunning,  Cambridge ;  assigned  to  Frederick 

Talbot,  47,  Bedford  Row. 
John  Thomas  Herbert  Parry,  and  John  Jones   Atwood, 

Aberystwith. 
George  Holmer,  23,  Bridge  Street,  Southwark. 
William  Tooke,  39,  Bedford  Row ;  assigned  to  William  Ogle 

Hunt,  10,  Whitehall. 
Edward  Gatty,  2,  Red  Lion  Square 
Braithwaite,  Francis,  the  younger  George  Rawson,  Nottingham ;   assigned  to  Jadaes  Parke, 

63,  Lincoln's  Inn  Fields. 
Tliomas  Briggs,  55,  Lincoln's  Inn  Fields. 
Richard  Maychell,  Bolton-le-Moors,  Lancaster ;  assigned  to 
William    Christopher  Chew,    Manchester;    assigned    to 
William  Hugh  flyers.  Back  King  Street,  Mancheiter. 
William  Pass,  Altrincham. 
Alexander  Thompson,  Manchester. 

George  Capron,  9,  New  Burlington  Street;   assigned  to 
Thomas  Loftus,  New  Inn. 
Carslake,  John  Hawkey  Bingham   John  Smale,  Exeter. 
Charlesworth,  Thomas  Mitchell      Edward  Sykes,  Wakefield. 
Chesshire,  Barnabas,  the  younger  John  Rawlins,  Birmingham. 


Name  of  Applicant, 
Adney,  Frederick 
Anderson,  Thomas  Francis 

Arthur,  Edward 
Ashford,  Robert 
Awdry,  Frederick 
Baker,  John  Howard 

Bentall,  Francis 

Bartlett,  Robert  Henry  William 

Bartlett,  Alfred  Durling 

Beaton,  Charles 

Bell,  Adam 

Bircham,  Merrick  Bircham 

Bonsall,  John  George  William 

Booth,  Charles  Brook 
Bowden,  James,  (B.  A.) 

Boyson,  John  Robert 


Briggs,  William  Sturges 
Brown,  William 


Brownell,  James 
Bullock,  John  Henr^ 
Capron,  Thomas  William 


Chesshyre,  Charles  John 
Cleverton,  Fred.  Wm.  Pouget 
Cock,  Peter 
Coleman,  Samuel 

Colley,  William 

Collyns,  Davenport  Welch 

Comina,  Richard 


John  William  Fleetwood,  Wolverhampton. 

John  Kelly,  Plymouth. 

George  Simmons,  the  younger,  Truro. 

Matthew  Rackham,  Norwich ;  assigned  to  George  Frederick 

Hudson^  23,  Bucklersbury. 
Meaburn  Staniland,  Boston. 
John  Gidley,  Exeter. 
Robert  Loosemore,  Tiverton,  Devon ;  assigned  to  Williaaa 

Henry  Ckpham,  29,  Great  Portland  Street. 
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Name  of  Applicant, 
CoultOD,  John  James,  the  younger 
Davies,  William  Brissett 
Dewes,  Henry 
Donald,  John  Reed 
Ehdeo, John 
Ellison,  Richard 
Evans,  John,  the  younger 
Fair  bank,  David 

Fairthonie,  Edward  Falkner 


Francis,  Frederick 
Gace,  Langley 
Gihbs,  Thomas  Wa»hboume 
Gillam,  Edward 
Hancock,  John  Cree 

Hellawell,  John  Beanmont 
Hodgkinson,  Grosvenor 
Hooper,  Alfred  Catchmayd 
Hughes,  Seneca 
Hussey,  John 
Inglesant,  Joseph 
Jacobs,  William 


Kingf  Davis  Porter 

Lawlev,  Frederick 
Lee,  Kobert  Paramor 
Longcroft,  Charles  John 

Lowe,  Francis 

Macdonald,  Henry  Robert 

Maples,  Samuel 

Afarratt,  William,  the  younger 

Marshy  John  Fitchett 

Metcalfe,  Frederick 

Morj^ao,  James  Arthur 

Newman,  Richard 


Nodesy  Stephenson 

Oliver,  John  Bass 
Overton,  James 
Parrott,  William 

Paxoo,  Francis 
Percival,  Andrew 
Philips,  Charles  Frederick 

Pilgrim,  John  Thomas 
Piews,  Thomas 
Polydorc,  Henry 
Preston,  Charles 
Prothero,  Charles 
Punris,  Frederick 


Riccard,  Rassell  Martyn 
Roberts,  Frederick  Rowland 
Robinson,  Joseph 
Rowland,  John  Leche 
Salmon,  George 
Salomon^  Joseph  Constant 


Name  ^  Residence  of  Attorney  to  whom  articled,  assigned.  See, 

John  James  Coulton.  the  elder.  Kings  Lynn. 

Sir  Geo.  Stephens,  Knt.,  17,  Kings  Arms  Yard,  Coleman  St. 

Richard  Dewes,  Coventry. 

George  Frederick  Fairclough,  Liverpool. 

William  Hazard,  Redenall-with-Harleston,  co.  Norfolk. 

Joseph  Hayward,  Shefbeld. 

David  Davies,  51,  Leicester  Square. 

George  Allison,  Richmond,  county  York,  and  Darlington, 

county  Durham. 
Frederick  Day,   Hemel  Hempstead ;  assigned  to  Thomas 
Fairthorne,  St.  Albans;  assigned  to  Thomas  Pocock,  59, 
Bartholomew  Close. 
George  Shaw,  Billericay,  Essex. 
Frederick  Lucas,  Louth,  Leicester. 
Frederick  Dowding,  Bath. 
Robert  Gillam,  the  younger,  Worcester. 
John  Hull  Terrell,  Exeter  ;  assigned  to  Hull  Terrell,  30, 

Basinghall  Street. 
William  Barker,  Huddersfield. 
George  Hodgkinson,  Newark-upon-Trent. 
Robert  Osborne,  Bristol. 
William  Hughes,  7,  George  Street,  Minories. 
Robert  Heming  Parr,  Poole. 
Thomas  Harrison,  5,  Walbrook. 

Robert  Barbor,  122,  Fetter  Lane  ;  assigned  to  Francis  John 
Gough,  32,  East  Street,  Red  Lion  Square ;  assigned  to 
Richard  Nation,  23,  Somerset  Street,  Portman  Square. 
John  King,  Buckingham;   assigned  to  Thomas  Kennedy, 

100,  Chancery  Lane* 
Charles  Salt,  Rugeley. 
William  Lee,  Sandwich. 
Charles  Beare  Longcroft,  Havant,  Herts ;  assigned  to  Wil« 

liam  Bromley,  3,  Gray's  Inn  Square. 
William  Lowe,  2,  Tanfield  Court,  Temple. 
G.  Rawson,  Nottingham ;  assigned  to  Rich.  Hsle,  Leicester. 
Robert  Soulthorpe,  Peter  Gate,  Nottingham. 
Thomas  Black  well  Mason,  Doncaater. 
Joseph  Wagstaflf,  W^arrington. 
Thomas  Metcalfe,  5,  Lincoln's  Inn. 
John  Carr,  Bedford  Row;  Arthur  William  Tooke,  Bed- 
ford Row. 
Matthew  Brettingham,  Kingsbury,  Bungay,  Suffolk ;  assigned 
to  John  Chevallier  Cobbold,  Ipswich ;  assigned  to  Alfred 
Cobbold,  5,  Chancery  Lane. 
John  Oliver  Jones,  1,  John  Street,  Bedford  Row ;  assigned 

to  John  Philpot,  3,  Southampton  Street,  Bloomsbury. 
Thomas  Fowke  Andrew  Burnaby,  Newark* upon-Treut. 
John  Overton,  Fakenham,  co.  Norfolk. 
Robert  Southee,  16,  Ely  Place ;  assigned  to  Edward  Au- 
gustine Vorley,  Stoney- Stratford,  Buckingham. 
Gustavus  Thomas  Taylor,  18,  Featherstone  Buildings. 
John  (lates,  Peterborough. 
John  James,  jun.,  Newnham ;  James  Leman,  51,  Lincoln's 

Inn  Fields. 
Henry  Power,  Atherston. 
Edward  Lawrence,  32,  Bucklersbury. 
Edmund  Sambert  Newman,  Cheltenham. 
Isaac  Preston,  the  younger,  Yarmouth. 
Thomas  Phillips,  the  younger,  Newport,  Monmouth. 
James  Wenn,  Ipswich,  assigned  to  John  Dyneley,  1,  Field 
Court,  Gray's  Inn;  assigned  to  John  Coverdale,  1  Field 
Court,  Gray's  Inn. 
James  Edward  Jackson  Riccard,  Southmolton,  Devon. 
Horatio  Hughes,  Aberystwyth. 
James  Jay,  Hereford. 
William  Cooper,  Shrewsbury. 
Edmund  Lloyd,  Thornbury. 

George  Booth,  4  Newman  Street,  Oxford  Street ;  assigned 
to  Charles  Addis,  10,  Great  Queen  Street,  Westminster* 
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Candidaiei  who  pa$$ed  ikt  Michadmoi  Ttrm  E£aminaaium, — MUccUtmem. 


Name  o/Applicani. 
Salmon,  AVilliatn 

Sharland,  George  Edward 
Sheppard,  Thomas  Jame« 
Slade,  James  Frederick 

Smith,  James  Knight 

Smith,  Robert 
Snell,  George  Wells 
Sparke,  James  Bird 

Stevens,  Charles,  jun. 
Stone,  David  Henry 
Stone,  John 
Strick,  Edward 

Snrrage,  John 
Teale,  William 
Theobald,  John  Peter 
Thompson,  John 

Tillett,  Jacob  Henry 
Turner,  William  CuUen 
Tuson,  Henry,  the  younger 
Twining,  Daniel 
Twisden,  Thomas  Edward 
Watson,  George  Henry 
Wight,  Thomas 
Williams,  Edward 
WiUiams,  Le\vis  Walter 

Worslev,  Jonathan 
Yetts,  Joseph  Muskett 


NameBf  Reiidence  of  Attorney  to  whom  articled  ^  aengnod,  ^c. 
Stnrley  Nunn,  Ixworth,  assigned  to  Harry  Wayman,  Bury 

St.  Edmunds. 
John  Physick,  the  younger,  Bath. 
Franck  Philip  Wingate,  East  Stonebouse,  Devon. 
Philip  Goode,  Howland  Street,  Fitzroy  Square ;  assigned  to 

Charles  Dodd,  Craven  Street, 
XiJlement,  Chadborn,  Newnham ;  assigned  to  Thomas  Elliott, 

Newnham. 
William  Dean.  109,  Guildford  Street. 
William  Thaliessen  Morgan,  Launceston. 
Godfrey  Goddard,  Wood  Street;  Frederick  Harrison,  34, 

Bloom 8 bury  Square. 
James  Dougan,  7t  Svmond's  Inn. 
Frederick  NichoUs  Devey,  34,  Ely  Place. 
Henry  John  Mant,  Bath. 
John  Williams,  Swansea;  assigned  to  John  Jackson  Price, 

Swansea. 
Thomas  Lyddon  Surrage,  Sandwich. 
Robert  Barr,  Leeds. 
John  Theolndd,  2,  Staple  Inn. 
Walter  Burley,  Shrewsbury;  assigned  to  Jonathan  Scarth, 

Shrewsbury. 
John  Rising  Staff,  Norwich 
William  Ormond,  Wantage,  co.  Berks. 
Henry  Tuson,  Northover,  Somerset. 
Theed  Pearse,  the  younger,  Bedford. 
James  Partridge,  Tiverton,  Devon. 
Thomas  Hodsou,  Castlegate,  city  of  York. 
William  Robinson,  Dudley. 
Peter  Warburton,  St.  Owen's  Street,  Hereford. 
Ambrose  Clare,  Frederick's  Place,  Old  Jewry,  and  6,  Broad 

Street  Buildings. 
Thomas  Carthew,  Woodbridge,  Suffolk. 
Nathaniel  Palmer,  Great  Yarmouth;  assigned  to  Rol>ert 

JacksoD,  41,  Bedford  Row. 


MISCELLANEA. 


ANBCDOTB  OF  THB  LATB  MR.  JU8TICV 
*   GA8BLEE. 

In  early  days,  together  with  Mr.  L.,  a  re- 
spectable gentleman  then  residing  in  Hoi- 
born,  Mr.'Gaselee  was  a  member  of  a  club  of 
*•  Bachelors,"  who,  as  they  got  married,  were, 
as  a  matter  of  course,  expelled  the  society. 
One  day  Mr.  Gaselee  and  his  friend  were  con- 
versing upon  their  future  prospects  in  life, 
when  the  latter  offered  to  bet  a  guinea  to  a 
hundred  that  the  former  would  one  day  be 
called  to  the  bench.  Young  Gaselee,  (then  a 
student)  not  having  the  most  distant  idea  of 
such  an  event,  readily  accepted  the  guinea 
from  Mr.  L.,  at  the  same  time  agreemg  to 
pay  one  hundred,  should  the  prognostic  be- 
come reality.  Several  years  before  Mr.  Gase- 
lee was  "  called,"  (or  promoted  to  the  bench) 
his  friend  Mr.  L.  had  been  "  gathered  to  his 
fathers;"  but,  remembering  his  obligation, 
Mr.  G.  ascertained  who  were  the  executors  of 
the  will  to  his  friend ;  the  result  of  which  was, 
that  he  found  they  were  also  defunct,  and 
that  they  were  succeeded  by  Mr.  Sheltun,  the 
Coroner  for  the  cit)*  of  London,  and  Clerk 
of  the  Arraigns  at  the  Old  Bailey  Sessions. 
Shortly  after,  being  at  dinner  at  the  Sessions 
House,  Mr.  Justice  Gaselee  said — "  Mr.  Shel- 


ton,  II  have  one  hundred  guineas  to  pay  into 
your  hands ;"  at  the  same  time  detailing  how 
the  obligation  arose.  Years  before  this  com- 
munication, Mr.  Shelton  had  finally  closed  his 
executorship,  but  he  received  the  one  hundred 
guineas,  and  resumed  his  labours ;  and  this 
unexpected  windfall  was  divided  between  six- 
teen relatives  of  the  .deceased  Mr.  lt,r-Gmt, 
Mag»  for  September  1839. 


"  BLLBNBOROUGH. " 


The  adoption  of  this  title  by  Sir  Edward 
Law,  arose  from  a  singular  circumstance.  The 
late  Bishop  of  Carlisle  and  his  lady  were  stay- 
ing with  Mr.  Christian,  afterwards  Mr.  Chris- 
tian Kinvin,  at  a  time  when  the  lady  was  very 
near  her  confinement :  she  took  a  drive  one 
day  for  a  few  miles  in  the  neighbourhood, 
when  she  was  suddenly  taken  ill,  and  it  became 
necessary  to  remove  her  to  the  nearest  house. 
This  proved  to  be  a  cottage  in  the  village  of 
Elborough  or  Ellenborough,  where  she  was  in 
a  very  short  time  delivered  of  a  son,  who  was 
afterwards  christened  Edward.  The  hospitable 
cottagers  were  rewarded  with  an  annuity,  and 
when  Sir  Edward  Law  was  to  be  advanced  to 
the  peerage,  he  chose  the  title  of  Lord  Ellen- 
borough. 
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UN-COMMON  LAW  RHYMES  ! 


LIST  OF  NEW  PUBLICATIONS. 


All  hail,  Tweaty-fourth  of  October  ! 

Let  each  that  is  clerical  aing  ; 
Vacation's  dull  winter  ia  over. 

Thou  retum'fit  like  the  goddess  of  spring ! 

Inglorious !  thounfh  some  are  now  mourning 
Fleet  hours  that  have  passed  in  woman's 

Sweet  presence — and  sullenly  turning 

To  attending  at  chambers  on  summons. 

Or  those  who  have  perilled  their  necks, 
Oer'come  by  the  joys  of  the  chasCf 

Who  turn  with  no  pleasure  their  pages  of  "  lear," 
Indeed  I  must  pity  their  case. 

That  magical  word  of  "  proceedings," 
With  a  client  substantial  and  willing. 

And  all  the  sweet  mystery  of  pleadings. 
Far — far  above  cooing  and  billing. 

There's  that  in  a  sweet  writ  of  summons. 
There  is  no  accounting  for  taste. 

More  dear  than  the  smile  that  is  woman's. 
When  upon  me  it  rests  not  at  **  laste.'* 

And  then  we've  the  declaration, 

VfhBt  poetry  is  in  that  word  ! 
To  the  sex,  some  make  iheir  oration ; 

Mine  shall  he  filed  and  not  heard ! 

Who  can  say  that  law  has  no  feeling? 

Why,  it  rules  a  defendant  to  plead. 
Nay,  further — demantts  it,  revealing 

The  strength  of  its  wish  to  concede. 

Learned  arguments  oft  have  been  writ. 

No  doubt  for  our  edification ; 
But  none  may  compare  with  the  wit 

Of  a  legal  conversation. 

Quick  rejoinder  now  follows  reply. 

If  you  think  your  friend's  law  is  mistaken. 

There's  no  breach  of  the  peace — no  crack  in 
the  eye, — 
Vide  Dodd's  Abridgment  of  Bacon. 

We  crme  to  the  friendly  demurrer, 
And  then  by  the  aid  of  the  bench, 

Our  anger  is  softened  to  sorrow,^- 

Oh  !  had  it  that  power  with  a  wench  ! 

Should  haply  that  knightly  train, 

Sur^refoifiders,  sur^rebutters  succeed, 

(A  chivalry  bold,  whose  custom  of  old, 

'Stead  of  foes  made  their  clients  to  bleed.) 

In  bringing  to  issue  the  facts, 

In'^rossed  is  the  stately  record; 

Now  think  of  the  jury!  I  just  ax 
Can  any  Otie  fail  to  be  stirred  ? 

And  ia'*!!  the  cause  down  at  the  'sizes 
Is  called  on — the  jury  all  sworn — 

And  our  eloquent  counsel  arises 

With  contending  emotions  all  torn. 

A  feiv  moments — the  climax  is  passed, 
A  verdict  for  plaintiff  is  given  ; 

Said  I  passed  ?  I  am  lax— the  costs  are  to  tax — 
Received — I  am  rested  in  heaven ! 

Then  hail.  Twenty-fourth  of  October  I 
Let  each  that  is  clerical  sing ; 

Vacation's  dull  winter  is  over, 

Thott  return'st  like  the  goddess  of  spring ! 


The  Legal  Almanac,  Remembrancer  and 
Diary,  for  1840.     Price  As. 

A  Manual  for  Articled  Clerks :  containing 
Courses  of  Reading,  and  all  the  Questions  at 
the  Examinations,  from  their  establishment  in 
iai6.  to  Trinity  Term  1839.  Third  Edition, 
price  8«. 

All  the  New  Rules,  from  Michaelmas  Term, 
1  W.  4,  to  Hilary  Vacation,  2  Vict. ;  and  an 
Appendix  of  Statutes  of  general  reference  in 
relation  to  Pleading  and  Practice ;  with  Notes. 
Fourth  Edition.  By  John  Jervis,  Esq.,  Bar- 
rister at  Law,  with  a  Patent  of  Precedence. 
Price  \^  bds. 

The  Poor  Law  Amendment  Acts :  with  Ex- 
planatory and  Practical.  Notes ;  also  an  Intro;- 
duction  and  Appendix;  with  Forms  and  the 
Commissioners'  Roles,  and  Remarks  upon 
them.  By  S.  R.  Bosan()uet,  Es<|.,  of  the 
Inner  Temple,  Barrister  at  Law.  Pnce  9«.  bds. 

INCORPORATED  LAW  SOCIETY. 

IfBMBBRS  AOBTITTBD,  . 
September,  October,  and  November,  1839. 

Thomas  Loughborough,  23,  Austin  Friars. 

Charles  Gwillim  Jones,  Gray's  Inn  Square. 

John  Dutton  Price,  Lincoln's  Inn. 

Henry  De  Jersey,  Aldersgate  Street. 

Chester  Cheston,  Raymond  Buildings. 

Robert  Burleigh  Sewell,  Newport,  in  the  Isle  of 

Wight. 
Henry  Ettrick  Coulthurst,  New  Inn. 
Charles  Spencer  Owen,  Chancery  Lane. 

MASTERS  EXTRAORDINARY  IN  CHANCERV. 

Kingdom,  Joseph    Francis,    BamaUple,   Deron. 
Nov.  8. 


DISSOLUTIONS  OF  PROFESSIONAL  PARt- 

NERSHIPS. 

From   22d  October   to  22d  November,  1839,  both 
jncAtftoe,  with  dates  when  gazetted, 

Strangwayes,  D'Arcy,  and  Holden  Walker,  [no 
residence  gazetted,^  Attorneys  and  Solicitors. 
Oct.  22. 

Helder,  George,  and  Wm.  Helder,  Clement's  Inn, 
Attornevs  and  Solicitors.    Oct  22. 

AUford,  Wm*.  Naish,  and  Thomas  Warren  Kemp- 
thome,  Shcrbourne,  Dorset,  Attorneys  and 
Solicitors.    Oct.  28. 

Ford,  Richard,  and  Harwood  Thomas,  Shrews- 
bury, Attorneys  and  Solicitors.     Nov.  5. 

Palfrey  roan,  Luke,  and  Charles  William  Bingley, 
Sheffield,  York,  Attorneys,  Solicitors,  and 
Conveyancers.    Not.  8. 

Hopwood,  Stephen  Spindler,  and  Woolley  Foster, 
Chancery  Lane,  Attorneys.    Nor.  19. 


BANKRUPTCIES  SUPERSEDED. 

From    22d    October  to  22d   November,  1839,  both 
mclutive,  with  dates  when  gazetted, 

Kent,   Samuel,   Salford,    Lancaster,    Victualler. 

Oct.  25. 
Boam,  Wm.,  Buxton,  Derby,  Draper.    Oct  29. 
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Bankrupts, 


Roebuck,  William  Leeds,  York,  Staff  and  Fancy 
Merchant.    Nor.  5. 

Morgan,  James  Williams,  John  Morgan,  and 
Thomas  Morgan,  Glasbury,  Radnor,  Wool- 
staplers.    Not.  8. 

Glover,  Joha,  Stafford,  Painter,  Plumber  and 
Glazier.    Nor.  15. 

Elkins,  William,  Oxford  Street,  Bookseller.  No- 
vember 15. 

Martin,  James  and  Martha  Hall,  Waterloo  Place, 
Limebouse,  Linen  Drapers.    Nor.  15. 

Rhodes,  'Joseph,  Denton,  Lancaster,  Merchant. 
Nor.  19. 

BANKRUPTS. 

From  22d  October   io   22d   November,  1839,  both 
inchuivot  with  dates  when  gazetted. 

Archer,  Robert,  Queen  Street,  Cheapside,  London, 
Wine  Merchant.  Edwards,  Off.  Ass. ;  Teague, 
Crown  Court,  Cheapside.    Oct.  25. 

Armstrong,  Henry  Wesley,  Birmingham,  Cooper. 
Thomdiie,  Staple  Inn ;  Wheeler,  Birmingham. 
Nor.  L 

Aldrich,  Henry,  Ipswich,  Suffolk,  Corn  and  Coal 
Merchant.  Jackaman,  Ipswich ;  Jackanum, 
Bartlett*s  Buildings,  Holborn.    Nor.  8. 

Blomfidd,  John,  Lynn,  Norfolk,  Bookseller.  GA' 
ton.  Off.  Ass. ;  Crowder  &  Co.,  Mansion  House 
Street.    Oct.  22. 

Bickley,  Daniel,  Deronport,  Deron,  Cabinet 
Maker.  Williams  &  Co.,  Ely  Place;  Chap- 
man, Deronport.    Oct.  22. 

Butler,  Edward,  Alcester,  Warwick,  Fellmonger 
and  Woolstapler.  Dangerjield,  Pall  Mall; 
Brinion,  Kidderminster.    Oct.  22. 

Burch,  Charles,  Barnstaple,  Deron,  Anctioneer 
and  Innkeeper.  Rhodes  &  Co.,  Chancery 
Lane ;  Drake,  Exeter.    Oct.  29. 

Bunn,  Alfred,  Kagic  Lodge,  Brompton,  and  of  the 
Theatre  Royal,  Drury  Lane,  Printer,  Pub- 
lisher, and  Music  Seller.  Whitnutre,  Off.  Ass. ; 
Lewis  &  Co.,  Ely  Place.    Nor.  5. 

Bcetherton,  James,  Litherland,  and  Wm.  Harri- 
son, of  Crosby,  Lancaster,  Coach  and  Omni- 
bus Proprietors.  Holme  &  Co.,  New  Inn ; 
Bradshaw  &  Co.,  Lirerpool. 

Butterworth,  Thomas,  Royton,  Lancaster,  Cotton 
Spinner,  yibbott  &  Co.,  Charlotte  Street, 
Bedford  Square ;  Messrs.  Benneit,  Manches- 
ter.   Nor.  5. 

Batter  worth,  Ashton,  Scout  Mill,  near  Mosley, 
Lancaster,  Cotton  Spinner.  Abbott  &  Co., 
Charlotte  Street,  Bedford  Square;  Messrs. 
Bennett,  Manchester.     Nor.  5. 

Bennett,  Benjamin,  Clement's  Court,  Milk  Street, 
London,  Commission  Agent.  Pennell,  Off. 
Ass.;  Tucker,  Bank  Chambers,  Lothbury. 
Nor.  8. 

Booth,  John,  Rawdon,  Guiseley,  York,  Clothier. 
Wilson,  Southampton  Street,  Bloomsbury; 
Payne  &  Co.,  Leeds.    Nor.  15. 

Batho,  Nnthaniel,  Salford,  Lancaster,  Machine 
and  Lathe  and  Tool  Maker.  Bower  &  Co., 
Chancery  Lane;  Barratt,  jun.,  Manchester. 
Nor.  19. 

Benassit,  Emile,  Lime  Street,  London,  Wine  Mer- 
chant. Clark,  Off.  Ass.;  Wade,  Frederick's 
Place,  Old  Jewry.    Nor.  22. 

Curtis,  John  Harrison,  Sobo  Square,  Bookseller. 
Pennell,  Off.  Ass.;  Robson,  Clifford's  Inn. 
Oct.  29. 

Coxhead,  Samuel,  Westminster  Bridge  Road, 
Surrey,  Oil  and  Colourman.  Green,  Off.  Ass.; 
Messrs.  Davies,  Coleman  Street.    Nor.  1 . 

Cowing,  Matthew,  Haydon  Bridge,  Warden,  Nor- 


thumberland, Innkeeper.    Bell  &  Co.,  Bow 

Church   Yard;    Cwrriek   Bl    Co.,    Brampton, 

Cumberland.    Nor.  I . 
Crowther,    Benjamin,    Mirfield,  York,   Maltster. 

Van  Sandau  &  Co  ,  Old  Jewry;  Jacomb  &.  Co., 

Huddersfield.     Nor.  8. 
Cox,  Thomas,  Birmingham,  Lamp  Mannfactorer 

and  Glass  Cutter.     Burfoot  &  Co.,  Temple ; 

Page,  Birmingham.     Nor.  8. 
Coates,  Thomas,  and  Wm.  Coates,  Carnaby  Street, 

Camaby  Market,  and  Park  Street,  Grusrcnor 

Square,  Builders.     Graham,  Off.  Ass. ;  Foley ^ 

Solicitor,  [no  residence  gazetted.^     Nor.  12. 
Cowderoy,  William,  Bell  Street,  Edgware  Road, 

Horse  Dealer.    Ixtckington,  Off.  Ass. ;  Csr/^, 

Chancery  Lane.    Nor.  19. 
Daris,   Nathaniel,  Westerham,  Kent,  Innkeeper 

and  Upholsterer.    Lachington,  Off.  Ass. ;  AVbp- 

ington  &  Co.,  Tunbridge  ;    Stevens  &   Co., 

Queen  Street,  Cheapside.    Oct.  25. 
Dear,  John  Cox,  High  Street,  St.  Mary-le-Bone, 

Ironmonger.  Green,  Off.  Ass.  ;  Bicknell^  Man- 

chester  Street,  Manchester  Square.     Nor.  22. 
Ebsworth,  Henry  James,  and  Charles  Ebsworth, 

Coleman    Street,    London,    Wool    Brokers. 

Alsagrr,  Off.  Ass. ;  Coe  &  Co.,  Pancras  Lane, 

Bucklersbury.     Nor.  22. 
Francis,  William,  Birmingham,  Woollen  Draper. 

Abbott,  Off.  Ass. ;  Tnmer  &  Co.,  Basing  Lane. 

Oct.  29. 
Fern,    Matthew,    Leamington   Priors,    Warwick, 

Plasterer.       Patterson    &    Co.,    Leamington 

Priors ;  Hall,  New  Boswell  Court.    Nor.  8. 
Gorton,   Joseph,  Lichfield,   Builder,     Broughion^ 

Falcon  Square ;  /fay/u,  Wednesbury.  Nor.  I. 
Gardiner,  William,  Wokingham,    Berks,  Grocer. 

Graham,  Off.  Ass. ;  Stumey,  Wellington  Street, 

Soutbwark.     Nor.  5. 
Gordon,  Louisa  Elizabeth,  Dean's  Place,  South 

Lambeth,  Surrey,  Bookseller  and  Publisher. 

Edwards,  Off.  Ass. ;  Low,   Upper  Gloucester 

Place,  Regent's  Park.    Nor.  8. 
Groombridge,   Henry,  Bermondsey,   New  Road, 

Surrey,  Carpenter  and  Builder.     Groom,  Off. 

Ass.;  QuaUett  &  Co.,  Prospect   Row,  Ber- 
mondsey.   Nor.  12. 
Gar  man,  Henry  Vincent,  Cobom  Terrace,  Bow 

Road,  Middlesex,  Apothecary,  Chemist,  and 

Druggist.     Abbott,  Off.  Ass. ;  Cooke  &l  Co., 

New  Inn.    Nor.  16. 
Gittios,  Ann,  and  John  Cartwright,  Shrewsbury, 

Salop,  Ironmoufrers.    Vincent  &  Co.,  Temple  ; 

Harper  6l  Co.,  Whitchurch.     Nor.  8. 
Guy,   Arthur,    and    Losco    Dakin,   Manchester, 

Fustian  Manufacturers.     Norris  A.  Co.,  Bar- 

tletl's  Buildings,  Holborn  ;  Norris,  Manches- 
ter.    Nor.  15. 
Gazard,  John,  Bristol,  Clothier  and  Commission 

Agent.        Wiglesworth    &.    Co ,    Gray's    Inn 

Square  ;  Latcham  &  Co.,  Bristol.     Nor.  22. 
Horsell,  [query  HoWbll  ?  see  Gaz.  Nov,  1]  Wm. 

Jones,  Aberporth,  Cardigan,  Malster.    George, 

Cardigan.    Oct.  22. 
Hutcbings,  Henry  Peter,  Hastings,  Sussex,  Hotel 

Keeper.      Briggs,  Lewes;    Faith/ull,  King's 

Road,  Bedford  Row.    Oct.  2*2. 
H  ax  worth,   John,  Sheffield,  York,  Surgeon  and 

Apothecary.      Capes  &  Co.,   Bedford  Row: 

Copeland,  Sheffield.     Oct  29. 
Hamilton,  Joseph,  and  William  Henry  Hamilton, 

Manchester,    Calico    Printers.       Winsianley, 

Manchester  ;  Milne  &  Co.,  Temple.    Oct.  29. 
Howell,    William    Jones,    Aberporth,   Cardigan, 

Malster.     George,  Cardigan.    Nor.  1. 
Holmes,  Anthony,  Heap  within  Bury,  Lancaster, 
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Cotton  Spinner.    Clarke  St.  Co.,  Lincoln's  Inn 
Fields  ;  Messrs.  Grundy,  Burj.     Nov.  12. 
Hay  man,    Henry   White,    Liverpool,   Merchant. 
Holme  &,  Co.,  New  Inn :  Booker,  Liverpool. 
Nov.  12. 

Hills,  Osborn,  Bow,  Middlesex,  Grocer,  jfbb^tt, 
Off.  Ass.;  Bell  &  Co.,  Bow  Church  Yard. 
Nov.  15. 

Hill,  William,  Bridge  Street,  Lambeth,  Surrey, 
Ironmonger.  Green,  Off.  Ass.;  Holmer, 
Bridge  Street,  Southwark.    Nov.  15. 

Hooper,  Edward  Cooper,  Great  Russell  Street, 
Bloomsbury,  Commission  Agent.  Belcher, 
Off.  Ass. ;  Clarke  &  Co.,  SUple  Inn.     Nov.  19. 

Hall,  Henry,  Lamb's  Conduit  Street,  Ironmonger. 
JoknOtH,  Off.  Ass.;  Clowes  &  Co.,  King's 
Bench  Walk.    Nov.  19. 

Hayward,  William,  Winchester,  Hante,  Tailor  and 
Draper.     Wame,  Leadenhall  Street ;  Bridger 
^  &  Co.,  Winchester.    Nov.  19. 

Irving,  James,  and  Thomas  Bamber,  Preston, 
Lancaster,  Wine  and  Spirit  Merchants.  Ad- 
lington  &  Co.,  Bedford  Row  ;  Messrs.  Ascroft, 
Preston.    Nov.  1. 

James,  William,  Malinslee,  Dawley,  Salop,  Coal 
Merchant.  Capes  &  Co.,  Bedford  Row; 
Glover,  Shiffnal.     Oct.  22. 

Johnston,  Thomas,  jun.,  Lewes,  Sussex,  Dealer  in 
Horses ;  Messrs.  Blaker,  Lewes ;  Sowton, 
Great  James  Street.    Oct.  29. 

James,  Louis,  Little  Tower  Street,  London,  Coal 
Merchant.  Belcher,  Off.  Ass.  ;  Teuhn,  Cook's 
Court,  Chancery  Lane.    Nov.  1. 

Johnson,  lliomas,  Liverpool,  Coach  Proprietor. 
Brown,  Liverpool ;  Adlington  &  Co.,  Bedford 
Row.    Nov.  12. 

James,  Charles,  sen.j  and  Herbert  George  James, 
late  of  Lower  Thames  Street,  now  of  Mincing 
Lane,  London,  Porter  and  Ale  Merchants. 
Zackmgton,  Off.  Ass. ;  Cook  &  Co.,  New  Inn. 
Nov.  19. 

Kieffer,  John  Michael  David,  Southampton  Street, 
Covent  Garden,  and  of  Charles  Street,  Covent 
Garden,  also  of  Berkeley  Street,  Clerkeowell, 
Middlesex,  and  also  df  Fetter  Lane,  London, 
Baker.    Johnson,  Off.  Ass. ;  Poussett  &  Co., 
Sambrook  Court,  Basinghall  Street.    Oct.  25. 

Killick,  Wm.,  jun..  Great  Russell  Street,  Blooms* 
bnry.  Hosier  and  Taylor.  Edwards,  Off.  Ass. ; 
Myait,  Birchin  Lane,  Cornhill.    Nov.  19. 

Kcigbley,  David,  Rawdon,  Guiseley,  York,  Cloth 
Manufacturer.  Wilson,  Southampton  Street, 
Bloomsbury;  Payne,  &  Co,,  Leedn,    Nov.  19. 

Kington,  Wm.,  Clifton,  Bristol,  Builder.  White 
&  Co.,  Bedford  Row ;  Briitan  or  Short,  Bris- 
tol.    Nov.  22. 

Long,  Elizabeth,  Tavistock,  Devon,  Grocer  and 
Tea  Dealer.  Surr,  Lombard  Street ;  Lockyer, 
&  Co.,  Plymouth.    Oct.  22. 

Lasalle,  Joseph,  Muscovy  Court,  Trinity  Square, 
London,  Merchant.  Milne,  &  Co.,  Temple ; 
Jesse,  Manchester.     Oct.  26. 

Lenox,  Samuel,  Liverpool,  Sail  Maker.  Vincent 
&  Co.,  Temple ;  Brabner  &  Co.,  Liverpool. 
Nov.  5. 

Lucas,  Henry,  Leominster,  Hereford,  Dealer  in 
Wines  and  Spiritaous  Liquors,  and  Hatter. 
Smith,  Chancery  Lane  ;  Hammond,  Leomins- 
ter.   Nov.  8. 

Lucas,  John  Legge,  Willenhall,  Stafford,  Druggist 
and  Grocer.  Dalby,  Tonbridge  Street,  New 
Road,  and  Birmingham.    Nov.  15. 

Martin,  Henry,  Liverpool,  Wine  and  Porter 
Dealer.  Evans,  Liverpool ;  OUver,  Old  Jewry. 


Morris,  Wm.  Francis,  ChesUr  Wharf,  Pimlico, 
Coal  Merchant.  Johnson,  Off.  Ass. ;  Ashurst] 
&  Co.,  Cheapside.     Nov.  1. 

Moss,  John,  and  Joseph  Moss,  Smedley  near  Man- 
chester, Dyers.  Kershaw,  and  Co.,  Manches- 
ter ;  Johnson,  &  Co.,  Temple,   Nov.  5. 

Milne,  Wm.,  John,  and  Robert  Morrison,  Percy 
Street,  Rathbone  Place,  Middlesex,  and 
of  Doncaster,  York,  Piano  Forte  Makers. 
Gibson,  Off.  Ass. ;  Moss,  &  Co.,  Queen  Street, 
Cheapside.     Nov.  12. 

Machin,  John  Morgan,  High  Holbom,  Tavern  and 
Hotel  Keeper.  Clark,  Off.  Ass.;  Hare,  Lin- 
coln's Inn  Fields.     Oct.  22. 

Masson,  John,  Lime  Street  Square,  London,  Mer- 
chant. Alsager,  Off,  Ass.;  Wood  &  Co., 
Corbet's  Court,  Gracechurch  Street.  Nov.  13. 

M'Evoy,  John  Nesbitt,  Birmingham,  Hook-and- 
Eye  Manufacturer.  Newton  &  Co.,  Grav's 
Inn  ;  Smith  or  Dolphin,  Birmingham.  Nov.  12. 

M'Donnell,  Thomas,  Pall  Mall,  Boot  Maker. 
Whitmore,  Off.  Ass. ;  Dickson,  Bucklersburv. 
Nov.  15.  ' 

Man,  James,  Brickhill  Lane,  Upper  Thames  Street, 
Wholesale  Ironmonger  and  Copper  Nail  Ma- 
nufacturer. Cannan,  Off.  Ass. ;  Desborough 
&  Co.,  Site  Lane.     Nov.  19. 

Moore,  John,  Brighton,  Sussex,  and  of  Lincoln's 
Inn  New  Square,  Middlesex,  Lodging-house 
Keeper.  Faith/uU,  King's  Road,  Bedford 
Row.    Nov.  19. 

Moore,  John,  Bath,  Somerset,  Mealraan.  Pinnegar 
&  Co.,  Gray's  Inn  Square;  Dore,  Bath. 
Nov.  19. 

Marsh,  Robert,  jun.,  St.  Helen's,  Lancaster,  Che- 
mist and  Druggist,  Grocer  and  Tea  Dealer. 
Barnes,  Great  St.  Helen's;  Chester,  Staple 
Inn.    Nov.  19. 

Maughan,  John,  Percival  Street,  Clerkenwell, 
Hardwareman.  Graham,  Off.  Ass.;  Selby, 
St.  John  Street  Road,  Clerkenwell.    Nov.  22. 

Matthews,  Nicholas,  Heaton  Norris,  Lancaster, 
Ironfounder.  Coppock,  Cleveland  Row,  St. 
James's  ;  Coppock  &  Co.,  Stockport.  Nov.  22. 

Mousley,  Thomas,  Ellesmere,  Salop,  Surgeon  and 
Apothecary.  Vineeni  &  Co.,  King's  Bench 
Walk,  Temple ;  Harper  &  Co.,  Whitchurch. 
Nov.  22. 

Noke,  Mark,  Maidenhead,  Berks,  Upholder.  Gib- 
son, Off,  Ass. ;  Brown  &  Co.,  Commercial  Sale 
Rooms,  Mincing  Lane.    Nov.  I. 

Nicholl,  Joseph,  Sowerby  Bridge,  Halifax,  York, 
Worsted  Spinner.  Jaques  &  Co.,  Ely  Place  ; 
Hitchin  &  Co.,  Halifax.     Nov.  5. 

Nicholl,  William,  and  Alexander  Nicholl,  Greet- 
land,  Halifax,  York,  Worsted  Spinners. 
Jagues  &  Co.,  Ely  Place  ;  Mitchell,  Halifax 
Nov.  5. 

Noble,  John,  Huddersfield,  Vork,  Draper  and 
Tailor.  Abbott  &  Co.,  Charlotte  Street,  Bed- 
ford Square ;  Bennett,  Manchester.     Nov.  8. 

Naylor,  Jeremiah,  Heckmondwicke,  York,  Blanket 
Manufacturer.  Sadgrove,  Mark  Lane ;  Harrup, 
Leeds.    Nov.  19. 

Nicholl,  Henry,  Greetland,  Halifax,  York,  Worsted 
Spinner.  Stocks  &  Co.,  Halifax ;  Jaques  &.  Co., 
Ely  Place,  Holborn.    Nov.  22. 

Oliver,  John,  and  James  Oliver,  Duke  Street,  St. 
James's,  and  Craven  Place,  Bayswater,  Plum- 
bers, Painters,  and  Glaziers.  Graham,  Off. 
Ass. ;  Allen  &  Co.,  Queen  Street,  Cheapside. 
Nov.  22. 

Phillips,  William,  Stanford  Rivers,  Essex,  Dealer. 
'  Cannan,  Off.  Ass. ;  Munn,  Staple  Inn.  Oct.  29. 

Fennel],  George,  James's  Place,  St.  James's  Street, 
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Picture  Dealer.     Turguandf  Off.  An. ;  Pocock, 
fiaitbolomew  Close.    Nor.  1. 
Perkins,  Robert,  Broadway,  Westminster,  Grocer. 
Pennell,  Off.  Ass. ;  HiU,  Mark  Lane.     Nor.  1. 
Paul,  Peter,  sen.,  and  Peter  Paul,  jun.,  Silrer  Street, 
Golden  Square,  Mahogany  and  Timber  Mer- 
chants.    Lackington,  Off.  Ass. ;  Dean,  Essex 
Street,  Strand.    Nor.  1. 
Facey,  Robert,  Alford,  Lincoln,  Ironmonger  and 
Brazier.    Scott  &  Co.,  Lincoln's  Inn  Fields  ; 
Bourne  it  Co.,  Alford.     Nor.  5. 
Perry,  Timothy,  late  of  Golden  Lane,  London, 
now  of  Uxbridge,  Middlesex,  Clothes  Sales- 
man.    Camunif  Off.  Ass. ;  King,  Tokeohouse 
Yard,  Lothbury.    Nor.  12. 
Potts,    Henry,     Newcastle-upon-Tyne,    Publican. 
JBfckington,  Newcastle ;    Iham  Sl  Co.,  Ray- 
mond Buildings,  Gray's  Inn.     Nor.  12. 
Prescott,  John,  Leeds,  York ,  Shoe  Maker,    ffattye 
&  Co.,  Chancery  Lane  ;  Leadbeater,  MirAeld, 
near  Dewsbury.    Nor.  15. 
Parry,  Henry,  Birmingham,  Tailor  and  Draper. 
Clarke  &  Co.,  Lincoln's  Inn  Fields ;  TyndaU, 
Birmingham.    Nor.  15. 
Procter,  Charles,  Bridge  Road,  Lambeth,  Surrey, 
Hotel  Keeper.    Petmell,  Off.  Ass. ;  3/urrmy, 
London  Street.  Fenchorch  Street.    Nor.  19. 
Potts,  John,  New  Mills,  Derby,  Eograrer  to  Calico 
Printers.     Afakhuon  &  Co.,  Temple  ;  Atkinson 
&  Co.,  Manchester.    Nor.  19. 
Potter,  Michael,  and  John  Lerer,  Manchester,  Mer- 
chants and  Commission  Agents.    Siaier  Sl  Co., 
Manchester  ;  Milne  &  Co.,  Temple.    Nor.  22. 
Rudston,  George,  Kingston-upon-HuU  and  New- 
land,  York,  Woollen  Draper.     Ugktfoot  St 
Co.,  Hull  ;   Walnuley  St  Co.,  Chancery  Lane. 
Oct.  22. 
Kichardson,  Robert,  Judd  Street,  New  Road,  Boot 
and  Shoe  Maker.     Green,  Off.  A&s. ;  Heath, 
Charlotte  Row,  Mansion  House.    Oct*  29. 
Rogers,  Edtrard  Thomas,  Woodford,  Essex,  Smith 
and  Ironmonger.    Johnson,  Off.  Ass. ;  Jl* Beck- 
ett Si  Co.,  Golden  Square.    Nor.  5. 
Ross,  Joseph,  now  of  Halifax,  York,  but  late  of 
Horton,   Bradford,  York,  Woolstapler  and 
Worsted  Manufacturer.    Jacques  St  Co.,  Ely 
Place ;  Stocks  &  Co.,  Halifax.    Nor.  8. 
Rowles,  John,  Leicester,  Worsted  Manufacturer. 
Brown  St  Co.,  Leicester;  Holme  St  Co.,  New 
Inn.    Nor  12. 
Rolling,  John,  Alfreton,  Derby,  Ale  and  Porter 
Merchant.    Abbott  St  Co.,  Charlotte  Street, 
Bedford  Square  ;  Hall,  Alfreton.    Nor.  15. 
Sheppard,  John,  Birmingham,   Manufacturer  of 
Plated  Wares.     Chaplin,  Gray's  Inn  Square  ; 
Harrison,  Birmingham.     Oct.  29. 
Swansborough,   Robert,   Grimsby,   Lincoln,  and 
Henry  Uake,  Ringwood,  Southampton,  carry- 
ing on  business  in  Bread  Street,  London,  as 
Warehousemen  and  Linen   Drapers ;  and  as 
Flax  Merchants  and  Flax  Dressers  at  Grimsby. 
Belcher, OS.  Ass.;  Fox,  Finsbury  Circus.  Nor.l 
Sheppard,  George,  Thornton-le-Clay,  York,  Corn 
Dealer.      Wood,    York  ;   Richardson  St  Co., 
York.    Nor.  1. 
Sarille,  Matthew,  Stalyhridge,  Lancaster,  Mercer 
and    Draper.      Messrs.    Sale,    Manchester ; 
Messrs.  Baxter,  Lincoln's  Inn  Fields.   Nor.  5. 
Shingles,  John,  Norwich,  Innkeeper.     Clarke  St 
Co.,  Lincoln's  Inn  Fields ;  Beckwith  St  Co., 
Norwich.    Nor.  5. 
Shelley,  Adolphus  Edward,  formerly  of  Upper 
Ground  Street,   Blackfriars,    Surrey,    Coal 
Merchant,  but  now  of  Lower  Halliford,  Mid- 
dlesex.    Green,  Off.  Ass. ;   Sherwood  Sc  Co.> 
Dean  Street,  Southwark.    Nor.  12. 


Smithers,  William  Heares,  Jan.,  Brighton, 

Printer.       Com/hrd,  Brighton;  Hore,  Series 
Street,  Lincoln's  Inn.    Nor.  12. 

Stereos,  John,  Briirhton,  Sussex,  Carpenter  and 
Joiner.  FaUhfuU,  Brighton  ;  FaUkfuU,  King's 
Road,  Bedford  Row.     Nor.  19. 

Storey,  James  Vaughan,  Newcastlo-upon-Tyne, 
Northumberland,  Linen  and  Woollen  Draper. 
Messrs.  Baxter's,  Lincoln's  Inn  Fields ;  Saie 
&  Co.,  Manchester,  or  Crighton,  Newcastle- 
upon-Tyne.    Nor.  19. 

Tarboton,  Henry,  Thorner,  York,  Com  Dealer. 
Robinson  St  Co.,  Essex  Street,  Strand ;  Ward 
St  Son,  Leeds.    Oct.  22. 

Tniscott,  James,  Manchester,  Share  Broker. 
Smith,  Chancery  Lane ;  Gilbard,  Deronport. 
Oct.  29. 

Tozer,  John,  Duke  Street,  Grosrenor  Square, 
Carrer  and  Gilder.  Gibson,  Off.  Asa.  ;  Butler^ 
Young  Street,  Kensington.    Nor.  19. 

Taylor,  Thomas,  Bolton-le-Moors,  Lancaster, 
Builder.  Milne  St  Co.,  Temple;  Taylor, 
Bolton-le-Moors.     Nor.  19. 

Tombleson,  William,  Green  Lanes,  Stoke  New- 
ington,  Middlesex,  Tarern  Keeper  and  Pub- 
lican. Johnson,  Off.  Ass. ;  Cox,  Bucklers- 
bury.    Nor.  22. 

Thwaites,  George,  Deronsliire  Street,  Portland 
Road,  Cabinet  Maker.  Clark,  Off.  Asa.; 
Patten,  Hatton  Garden.     Nor.  22. 

Taylor,  Samuel,  Castle  Street,  Holbom,  Hat 
Manufacturer.  Alsager,  Off.  Ass. ;  Stevens  St 
Co.,  Queen  Street,  Cheapside.    Nor.  22. 

Williams,  John,  Great  Russell  Street,  Blooms- 
bury,  Architectural  Book  Publisher.  Clark, 
Off.  Ass. ;  Egan  St  Co.,  Essex  Street,  Strand. 
Nor.  8. 

Westwood,  Joseph,  Birmintrham,  Gnn  Maker. 
Thomdike,  Suple  lun  ;  Wheeler,  Birmingham. 
Nor.  8. 

Waddell,  William,  Lirerpool,  Merchant  and  Ship 
Broker.  Hahne  St  Co.,  New  Inn ;  Bradsham 
St  Co.,  Lirerpool.     Nor.  19. 

West,  Richard,  Fleet  Street,  London,  Medicine 
Vender.  Groom,  Off.  Ass. ;  Eikisu,  Cook's 
Court.    Nor.  22. 

Wood,  Georffe,  Manchester,  Drysalter.  Preseoii 
St  Co.,  Manchester ;  Hopwood  St  Co.,  Chan- 
cery Lane.    Nor.  22. 

Waite,  Robert,  Barnard  Castle,  Durham,  Grocer 
and  Tallow  Chandler.  Blake  St  Co.,  King's 
Road,  Bedford  Row;  Coulthard,  Barnard 
Castle.    Nor.  22. 


PRICES  OF  STOCKS. 

2\usday,  26th  November,  1839. 

Bank  Stock,  dir.  7  per  Cent. 178^  a  S 

3  per  Cent.  Reduced 89ia}a|ai 

3  per  Cent.  Cons.  Annuities,  •  -  90f  a|a}a|a§ 
3^  per  Cent.  Reduced  Annuities^  -  -  -  97f  a  }  «  f 
New  3i  per  Cent.  Annuities,  -98|aia9a8i«{ 
LongAnnuities,  expire 5th  Jan.  1860  -  -  ISf  a  ^ 
Annuities  for  SO  yrs.,  exp.  10th  Oct.  1859  -  -  13^ 
India  Bonds,  3  per  Cent.  .--.---.•7«.  dis. 
3  per  Cent.  Cons,  for  Acct.,  27  tk  Nor.  •  -  90f  a  i 

Exchequer  Bills,  1000/.  a  l|f/. 

6«.  a  4«.  a  7««  a  5«.  a  7«.  dis. 

Ditto.  500/.  a  I^/A  -  -  -. 5  a  3«.dts. 

Ditto.  Small,  «]}(/.   -  2s,  a3s»a\s,a  4s,  a  2s.  dis. 


STfie  Utqal  ^Uwt'iin\ 


SATURDAY,  DECEMBER  7,  1839. 


l^Qod  magis  ad  nos 


Fertiaet,  etneacire  malum  est,  agitamufi 


HORAT. 


THE  SPECIAL  COMMISSION. 


A  8PBCXAL  CoMMisaiOK  has  been  appointed 
to  try  the  prisoners  concerned  in  the  re- 
cent disturbances  in  Monmouthshire.  The 
Judges  named  in  the  Commission  are  Chief 
Justice  Tindal,  Mr.  Baron  Parke,  and  Mr. 
JuBtiee  Williams,  and  also  Mr^  Serjeant 
Ludlow,  who  commence  their  sittings  on  the 
10th  instant.  Without  prejudging  the  case 
in  any  way,  it  may  be  useful  briefly  to  state 
the  law  relating  to  the  offences  alleged  to 
iMive  been  committed.  These  consist  of  the 
highest  crime  in  our  calendar—  high  treason, 
and  they  seem  more  especially  to  come  with- 
in that  description  of  treason  which  is  de- 
scribed in  the  great  statute  of  treasons, 
25  Edw.  3,  c.  2,  as  the  "  levying  war 
against  our  lord  the  king  in  his  realm,'* 
which  has  been  repeatedly  held  to  apply  to 
a  Queen  Regnant  as  within  the  words  of 
the  act.* 

The  "  levying  war  "  need  not  be  against 
the  person  of  the  king.  There  is  a  con- 
structive levying  of  war,  by  which  is  meant, 
that  the  power  or  authority  of  the  state  is 
attempted  to  be  taken  out  of  the  hands  of 
the  king,  and  usurped  by  force  in  defiance 
of  the  crown.  The  cases  in  which  this 
constructive  levying  of  war  have  taken 
place  arc  not  numerous.  They  are  thus 
stated  by  Sir  C.  Wetherell,  in  his  defence 
of  Watson,  in  1817  ;*»—"  There  are  not 
more  than  five  or  six  before  the  Revolution 
The  first  that  is  to  be  met  with  happened 
in  the  reign  of  Henry  8th,  when  Lord  Coke 
"was  Attorney  General :  it  was  an  insurrec- 
tion for  the  purpose  of  enhancing  and  fixing 
a.  pubjic  rate  of  wages.  The  next  case 
bappened  in  the  time  of  Queen  Elizabeth : 
it  was  an  armed  force  for  the  purpose  of 


•IHal.P.C.  101. 
'OL.  iix.-.iro.  562. 


^  32  St.  Tr.  432. 


throwing  down  all  enclosufes.  In  the  reign 
of  King  Charles  the  First,  there  was  Ben^ 
stead's  case,  which  was  a  rising  to  destroy 
Laud,  the  Archbishop  of  Canterbury,  for 
having  advised  the  King  to  dissolve  the 
Parliament.  In  a  case  in  the  time  of 
Charles,  the  Second,  it  was  held  that  a  de- 
struction of  all  brothels  with  an  armed 
force,  came  within  this  description.  In 
another  case  in  the  same  reign,  the  break- 
ing open  gaols  and  the  release  of  all  pri- 
soners was  held  to  come  within  the  same 
rule.  After  the  Revolution,  came  the  case 
of  Dammaree  and  Purchas,  in  1 709,  which 
was  a  popular  rising  to  destroy  all  meeting- 
houses." 

Next  let  us  state  of  what  the  crime  con- 
sists. Lord  Hale  says,  '*  that  in  order  to 
constitute  a  levying  of  war  amounting  to 
high  treason,  there  must  be  a  species  belli. 
The  assembling  of  many  rioters  in  great 
numbers  to  do  unlawful  acts,  if  it  be  not 
tnodo  guerrino  or  in  specie  belli,  or  if  they 
have  no  military  array,  nor  march  or  con- 
tinue together  in  the  posture  of  war,  may 
make  a  great  riot,  yet  doth  not  always 
amount  to  levying  of  war.^  In  Messenger's 
case  the  multitude  were  led  by  persons 
called  captains,  and  had  colours.  The 
captain  brandished  a  naked  sword,  and 
another  flourished  the  colours ;  and  Hale, 
in  stating  the  point  of  this ,  case  in  few 
words,  describes  it  as  an  assembly  modo 
guerrino  for  this  purpose.*^  But  perhaps 
the  law  on  this  point  is  most  fully  stated 
in  Kelyng,  in  the  shape  of  resolutions, 
which,  at  any  rate,  will  probably  be  suffi- 
cient for  our  readers  until  the  facts  appear 
in  a  more  authentic  shape. 

1.  "  That  if  several  persons  do  agree  to 
levy  war,  and  some  of  them  do  actually 


c  1  Hal.  P.O.  131. 


^  /bid.  153. 
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appear  in  arms,  and  others  do  not,  this  is 
an  actual  levying  of  war  in  all  of  them,  as 
•well  those  who  were  not  in  arms,  as  those 
who  were,  if  they  be  proved  to  be  of  the 
plot  with  them  who  did  actually  appear  in 
arms ;  for  there  are  no  accessories  in  trea- 
son, and  therefore  all  that  are  in  the  con- 
spiracy are  equally  guilty.     '*  In  the  next 
place,  we  being  informed  that  though  there 
was  a  conspiracy  to  raise  war  in  the  North 
Riding  of  Yorkshire,  as  well  as  the  West 
Riding,  where  some  did  actually  appear  in 
arms ;  yet  it  could  not  be  proved  that  those 
in  the  North  Riding  did  agree  to  the  rising 
that  was  in  the  West  Riding,  or  that  they 
knew  anything  of  it,  and  so  >vould  not  be 
within  the  first  resolution.     And  thereupon 
consideiing  the  new  statute  made  the  13  Car. 
2,  for  the  safety  of  the  king's  person,  which 
maketh  the   conspiracy    compassing    and 
intending  to  raise  war  to  be  high  treason, 
in  case  they  express  or  declare  such  imagi- 
nations, intentions,  &c.  by  printing,  writing, 
preaching,  or  malicious  and  advised  speak- 
ing; end  upon  that  act  it  was  agreed: — 
2.  That  if  one  be  indicted  for  imagining  or 
intending  to  levy  war,  there  must  be  some 
overt  act  laid  in  the  indictment  to  prove 
such  imagination,  as  there  is  at  this  day  in 
indictments  for  compassing  and  imagining 
the  king's  death ;  and  it  was  conceived  that 
lio  overt  act  could  be  laid  to  make  it  treason 
within  that  statute,  but  one  of  those  which 
are  named  in  that  statute,  namely,  printing, 
writing,  preaching,  or  malicious  and  advised 
speaking,  and  we  were  informed  that  no 
printing,  writing,  or   preacliing,  could  be 
proved,  and  it  would  be  impossible  to  lay 
such  words  as  could  be  fastened  on  them, 
and  to  prove  that  they  spoke  them  ;  but  in 
general  we  were  informed  that  their  con- 
sulting and  meeting  together,  and  agreeing 
to  raise  war  would  be  proved ;  and  there- 
upon it  was   resolved   that   the   best  and 
safest  way  to  proceed  against  them  was  to 
indict  them  for  compassing  and  imagining 
the  death  of  the  king,  and  to  lay  the  meet- 
ing, consulting,  and  agreeing  to  levy  war 
as  one  overt- act,   and  the  actual  levying 
war  as  another  overt  act,  and  so  proceed 
upon  the  statute  2')  Edw.  3. 

3.  For  it  was  resolved  and  agreed  by  all 
now,  as  it  was  before  it  was  in  Tony's  case, 
and  Sir  H.  Vane's  case,  that  the  meeting  and 
consulting  to  levy  war  is  an  overt-act  to  prove 
the  compassing  the  king's  death,  within  the 
statute  of  25  Edw.  3.  Although  the  con- 
sulting to  levy  war  is  not  actual  levying 
within  the  statute,  and  so  cannot  be  in- 
dicted thereupon  for  that  treason  of  levy- 


ing war.  Yet  if  they  be  indicted  for  the 
treason  of  compassing  and  imagining  the 
king's  death,  that  consulting  to  levy  war  is 
an  overt-act  to  prove  that  treason,  sdthough 
Co.  PI.  Cor.  14,  delivers  an  opinion  against 
thi»." 


CHANCERY  REFORM. 
No.  III. 


TBB  MASTERS    OFFICES. 

Iir  pursuance  of  our  investigation  of  the 
chief  causes  of  the  defective  state  of  the 
Court  of  Chancery,  we  now  beg  to  direct 
attention  to  the  Masters'  Offices.  We 
hear  from  several  quarters  complaints  of 
the  inconvenience  and  delays  occurring  in 
them.  Various  causes  are  assigned  for  the 
evil,  and  different  remedies  suggested  for 
its  removal. 

Between  the  hearing  of  a  cause  and  its 
coming  on  for  further  directions  on  the 
masters'  report,  a  long  time  elapses — fre- 
quently many  years.  There  may  be  some 
delay  in  settling  and  completing  the  decree 
before  the  case  is  introduced  into  the 
master's  office,  and  some  delay  by  solici- 
tors who  do  not  urge  the  matter  forward ; 
but  the  papers  being  once  fairly  before  the 
master,  we  presume  he  is  somewhat  re- 
sponsible for  the  slow  progress  which  is 
generally  made  in  his  office. 

One  of  the  causes  of  delay,  we  conceive, 
may  be  traced  to  the  inconvenient  practice 
of  granting  warrants  for  a  single  hour  or 
two  only,  instead  of  a  sufficient  number  of 
hours   to   make   effective  progress   in,    or 
complete  the  inquiry.     It  may  be  that  dif- 
ferent parties  are  pressing  for  such  portion 
of  time  as  can  be  obtained ;  but  we  take  it 
to  be  the  business  of  the  master  to  estabtish 
a  course  of  proceeding  that  will  ultimately 
be    the   most   beneficial    and    expeditious 
to  the  suitors  in  general  whose  cases  are 
under  his  care.      By  the  time  a  case   is 
opened,  and   the   points   partly  discussed^ 
the  hour  or  two  hours  have  expired,  and 
the  parties  in  the  next  warrant  make  their 
appearance ;  and  then,  a  week  or  two  after- 
wards, the  matter  is  resumed,  partially  re- 
peated, and  again  interrupted.     We  con- 
sider the  master  as  a  professional  arbitrator, 
who  may  make  his  own  arrangements  for 
the  most  convenient  and  sati^ctory  dis- 
charge  of  his  quasi-judicial  duties,  and   in 
the  shortest  practicable  time. 

But   then  it  may  be  said   there  is  too 
much  business  in  the  master's  office  to  be 
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properly  disposed  of  with  greater  speed 
than  at  present.  There  is  the  same  num- 
ber of  masters  that  there  was  when  the 
business  was  of  one  tenth  the  magnitude, 
and  it  is  suggested  that  the  number  should 
be  increased.  We  think,  however,  that  no 
more  should  he  appointed  until  all  other 
means  of  despatch  have  heen  tried  and 
found  wanting. 

Let  us  look,  then,  at  the  aid  which  the 
master  receives  from  his  clerks.  Exclusive 
of  the  copying  clerks,  we  think  that  there 
should  certainly  he  an  additional  clerk  in 
each  office.  Whether  they  should  he  of 
equal  rank,  and  each  take  a  share  in  all 
the  business  of  the  office,  may  be  question- 
able. The  better  course  perhaps,  at  first, 
will  he,  to  let  the  present  clerk  be  consi- 
dered the  principal  clerk,  and  let  him  take 
all  the  special  references,  and  let  the  new 
assistant  clerk  take  the  ordinary  cases. 
The  latter,  of  course,  form  the  more  nu- 
merous dass,  and  if,  from  the  readiness 
with  which  they  might  be  disposed  of,  the 
assistant  clerk  got  through  his  labours,  he 
might  be  called  in  aid  of  the  other  more 
heavy  cases.  We  apprehend  that  many 
matters  which  could  be  dispatched  in  the 
course  of  a  few  weeks,  hang  over  for 
months  in  consequence  of  the  principal 
clerk  being  pre-occupied  with  weightier 
causes,  which  he  cannot  be  called  upon  to 
lay  aside. 

With  respect  to  the  duties  of  the  master, 
it  is  well  known  that  the  principal  clerk  is 
enabled  to  relieve  him  of  a  large  mass  of 
details,  and  another  efficient  clerk  would 
still  further  relieve  the  master,  and  enable 
him  to  devote  more  time  to  the  weightier 
points  of  business,  and  to  the  general 
superin tendance  of  the  causes  in  progress. 
It  is  thus  probable  that  no  additional  mas- 
ters would  be  requisite.  The  chief  and 
asiistant  clerks  having  been  brought  up  in 
the  business  of  the  Masters'  Office,  or  hav- 
ing pT^ju:ti-id  as  solicitors  and  become  well 
acquairitd  with  the  details  of  Chancery 
suits,  would  be  competent  to  settle  all 
ordinary  questions,  subject,  if  the  parties 
desired  it^  to  the  opinion  of  the  master  on 
any  dispated  points. 

So  mach  as  to  the  progress  of  inquiries  in 
the  Master's  Office.  When  the  inquiry  has 
been  completed,  then  comes  the  preparation 
of  the  report.  A  report,  whether  special  or 
general,  in  many  instances,  will  occupy  the 
clerk  a  conaiderable  time  to  prepare  cor- 
recdy,  especially  where  the  papers  are  very 
voluminous  and  the  subjects  of  inquiry 
complicated.     The  more  important  class  of 


reports  might  be  prepared  by  the  chief  clerk 
and  the  rest  by  the  assistant  clerk,  and  thus 
this  branch  of  business  would  be  speedily 
reduced  to  its  proper  limits. 

With  submission  to  the  masters,  they 
might  much  expedite  the  progress  of  the 
causes  referred  to  them,  by  going  over  from 
time  to  time  the  list  of  references,  and  as- 
certaining the  grounds  of  delay;  and  by 
pressing  on  the  cases  that  it  might  be  prac- 
tieable  to  complete,  the  office  would  be  re- 
lieved of  the  confusion  which  now  arises  from 
a  multiplicity  of  small  matters ;  and  the  great 
ones  would  make  regular  progress,  and  ul- 
timately no  arrear  be  permitted  to  accrue. 

These  are  the  practical  suggestions  which 
occur  to  us  for  the  improvement  of  the 
Master's  Office.  There  are  some  other 
points  connected  with  this  Subject  which 
we  shall  shortly  examine, — as  whether  the 
office  should  not  be  an  open  Court ; — whe- 
ther there  should  not  be  a  regular  paper  of 
matters  before  it,  which  should  be  disposed 
of  in  regular  order; — whether  this  court 
should  be  composed  of  a  single  master  or 
three  masters  sitting  together.  But  the  con- 
sideration of  these  matters  would  lead  us 
into  a  wider  discussion  than  we  have  at 
present  room  for. 

THE 

NEW  COMMISSION  FOR  INQUIRY 
INTO  THE  BANKRUPTCY  LAWS. 


For  many  years  we  have  been  humble 
labourers  in  the  cause  of  bankruptcy  re- 
form, and  we  have  done  our  best  to  obtain 
an  efficient  administration  of  this  important 
branch  of  the  law.  From  the  first  institu- 
tion of  the  present  Court  of  Bankruptcy, 
we  endeavoured  to  shew  that  it  would 
never  satisfy  the  real  wants  of  the  profes- 
sion and  the  public — that  it  was  not  the 
required  reform — that  it  had  within  itself 
the  seeds  of  its  own  destruction.  We 
therefore,  by  every  means  in  our  power, 
conscientiously  opposed  its  establishment, 
as  our  past  pages,  if  any  one  chuse  to 
peruse  them,  will  abundantly  show.  We 
were  preparing  to  bring  this  subject  again 
under  public  notice,  when  we  found  that  a 
commission  had  been  appointed  by  the 
Lord  Chancellor  to  inquire  into  the  whole 
subject  of  the  administration  of  justice  in 
bankruptcy.  We  had  for  some  months 
previous  heard  rumours  of  some  ^uch  step ; 
and  we  have  awailed  its  appearance  with 
much  exjicctation.  The  Commissioners  ap« 
pointed  are :  Mr.  Justice  Erskine,  still  (he 
Chief  Judge  of  the  Court  of  Bankruptcy ; 
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Mr.  Evans  ;  Mr.  Foablanque ;  Mr.  Holroyd, 
— all  commissioners  of  the  same^Court ;  the 
only  other  lawyer  on  the  commission  being 
Mr.  Law,  the  Commissioner  of  the  Insolvent 
Debtor's  Court.  The  lay  members  of 
the  commission  are  Mr.  W.  Crawfurd, 
M.  P.,  Mr.  B.  Hawes,  M.  P..  Mr.  Wynn 
Ellis.  M.  P.,  and  Mr.  H.  Palmer.  Mr.  J. 
A.  Hankey,  and  Mr.  C.  J.  Glyn.  ITie 
Commissioners  are  authorised  "  to  inquire 
into  the  present  state  of  the  laws  rcla- 
lating  to  bankruptcy  and  insolvent  debtors, 
and  the  administration  thereof;  and  whether 
it  be  expedient  to  make  any  alterations 
therein  ;  and  particularly  whether  the  seve- 
ral Courts  by  which  they  are  now  adminis- 
tered may  not  be  beneficially  united,  or  so 
-arranged  as  to  co-operate  with  and  assist 
each  other »  and  by  what  means  the  full 
benefit  of  such  laws  may  be  secured,  and 
the  better  administration  thereof  provided 
for  in  the  country  districts."  We  shall 
take  occasion  shortly  to  renew  the  con- 
sideration of  this  important  new  law  com- 
mission. 


TERMS  AND  RETURNS  FOR  1840. 


Bt  the  11  Geo.  4,  &  1  W.  4.  c.  70,  s.  6, 
under  which  the  Terms  are  fixed,  it  is  en- 
acted, that  "  Easter  Term  shall  begin  on  the 
Idth  day  of  April  and  end  on  the  8th  day 
of  May ;  and  if  the  whole  or  any  number  of 
the  days  intervening  between  the  Thursday 
before  and  the  Wednesday  after  Easter- day 
shall  fall  within  Easter  Term,  there  shall  be 
no  Sittings  in  Banc  on  any  of  such  inter- 
vening days>  but  the  Term  shall,  in  such 
case,  be  prolonged  and  continue  for  such 
number  of  days  of  business  as  shall  be  equal 
to  the  number  of  the  intervening  days  be- 
fore mentioned,  exclusive  of  Easter- day ; 
and  the  commencement  of  the  ensuing  Tri- 
nity Term  shall  in  such  case  be  postponed, 
and  its  continuance  prolonged  for  an  equal 
number  of  days  of  business,** 

In  the  next  year.  Good  Friday  and  the 
following  Saturday,  and  Easter  Monday 
and  l^uesday,  falling  in  Term  time,  will  be 
lost  as  "  days  of  business,"  and  therefore 
the  Term  must  be  prolonged,  by  adding 
Saturday  the  9th,  Monday  the  11th,  Tues- 
day the  1 2th,  and  Wednesday  the  13th 
Mbj*— omitting  Sunday  as  no  day  of  busi- 
ness. 

It  is  worth  noticing,  however,  that  by 
the  rules  of  Hilary  Term,  2  W.  4,  sec.  8, 
it  was  ordered  (after  the  passing  of  the 
1 1  Geo.  4,  and  1  W.  4,  c.  70,)  that,  "  in 
aU  caaes  in  which  any  particular  number  of 


days,  not  expressed  to  be  clear  days,  w- 
prescribed  by  the  rules  or  practice  of  the 
Courts,  the  same  shall  be  reckoned  exclu- 
sively of  the  first  day,  and  inclusively  of  the 
last  day,  unless  the  last  day  shall  happen  to 
fall  on  a  Sunday,  Christmas-day,  Good 
Friday,  or  a  day  appointed  for  a  public  fast 
or  thanksgiving,  in  which  case  the  time 
shall  be  reckoned  exclusively  of  that  day 
also:*'  And  1  W.  4,  c.  3,  s.  1,  enacts,  that 
'*  in  case  any  of  the  days  between  the 
Thursday  before  and  the  Wednesday  next 
after  Easter  shall  fall  within  Easter  Tenn„ 
then  such  days  shall  be  deemed  and  takem 
to  be  a  part  of  such  Term,  although  there 
shall  be  no  sittings  in  Banc  on  any  of  such, 
intervening  days." 

But  it  seems  clear  that  although  the 
four  Holidays  form  part  of  the  Term,  the 
Court  does  not  sit,  and  they  are  not  "  days 
of  business."  It  is  singular  that  all  the 
almanacs  we  have  seen  (many  in  eminent 
repute)  are  erroneous  in  this  respect.  We 
discovered  the  error  after  a  few  copies  were 
published  of  the  Legal  Almanac.  The  mis- 
take has  been  corrected,  and  the  erroneous 
copies  will  be  exchanged  by  the  Publisher. 

Trinity  Term,  according  to  the  same  cal- 
culation, will  commence  on  the  27th,  instead 
of  [the  26th  May,  and  end  on  the  1 7th  in- 
stead of  the  16th  June.  The  Sittings  after 
Easter  Term  will  end  the  20th  May,  and  the 
Sittings  after  Trinity  the  1 5th  July.* 


CHANGES  IN  THE  LAW 

IN  THB  LAST  SESSION  OF  PABUAMBNT. 


No.  XVI. 

REAL  ESTATES  LIABILITY  ACT. 

2  &  3  Viet.,  c.  60. 
j4n  Act  to  explain  and  extend  the  provisions 
of  an  y4ci  passed  in  the  First  Year  of  His 
late  Majesty  King  fVilliam  the  Fottrik, 
intituled  "An  act  for  consolidating  and 
Binendin^  the  Laws  for  facilitatiuj^  the 
Payment  of  Debts  out  of  Real  Estate." 

[17/A  August  1839.3 

nG,4,^\  fF.  4,  C.47.  Recited  provisions 
ofW  G,A,^\  fV.  4.  c,  4T,  extended  to  authtk- 
rize  mortgages  as  well  as  sales  of  eetstes, — 
Whereas  by  an  act  passed  in  the  i^rst  year  of 
the  rei^n  of  his  late  Mitjesty  Kin^  William  the 
fourih«  intituled  *'  An  Act  f(»r  consolidatioi^ 
and  amendini?  the  Laws  for  facilttatiuj^  the 
Payment  of  Debts  out  of  Real  Estate,"  it  vms 
(ainnn^^t  other  things)  enacted,  that  where  any 
suit  had  been  or  should  be  instituted  in  aoy 
court  of  equity  for  the  payment  of  any  debts  qAT 

»  We  find  that  in  1835,  when  the  same  Holi^ 
days  occurred  in  Easter  Term,  the  Courts  sajt 
on  the  13th  May  as  the  last  day  of  that  Tervn^ 
and  on  the  17ih'June  as  the  last  day  of  Trinity « 
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any  person  or  persons  deceased,  to  which  their 
heir  or  heirs,  devisee  or  devisees   mi^ht  be 
subject  or  liable,   and  such  court  of  equity 
should  decree  the  estates  liable  to  such  debts 
or  any  of  tbem  to  be  sold  for  satisfaction  of 
such  debt  or  debts,  and  by  reason  of  the  in- 
fancy of  any  such  heir  or  heirs,  devisee  or  de- 
visees, an  immediate  conveyance  thereof  could 
not,  as  the  law  then  stoo^  be  compelled,  in 
every  such  case  such  Court  should  direct,  and 
if  necessary  compel,  such  infant  or  infants  to 
convey  such  estates  so  to  be  sold  (by  all  proper 
assurances  in  the  law)  to  the  purchaser  or  pur- 
chasers thereof,  and  in  such  manner  as  the  said 
Court  should  think  proper  and  direct ;  and 
every  such  infant  should  make  such  conveyance 
accordingly,  and  every  such  conveyance  should 
.be  as  valid  and  effectual  to  all  intents  and  pur- 
poses as  if  such  person  or  persons  being  an 
infant  or  infants  was  or  were  at  the  time  of 
executinx*  the  same  of  the  full  age  of  twenty- 
one  years ;  and  it  was  also  thereby  further 
enacted,  that  where  any  lands,  tenements,  or 
hereditaments  had  been  or  should  be  devised 
in  settlement  by  any  person  or  persons  whose 
estate  under  the  said  act  now  in  recital  or  by 
law,  or  by  his  or  their  will  or  wills,  should  be 
liable  to  the  payment  of  any  of  bis  or  their 
debts,  and  by  such  devise  should  be  vested  in 
any  person  or  persons  for  life  or  other  limited 
interest,  with  any  remainder,  limitation,  or  gift 
over  which  might  not  be  vested,  or  might  be 
vested  in  some  person  or  persons  from  whom 
a  conveyance  or  other  assurance  of  the  same 
could  not  be  olitdned,  or  bv  way  of  executory 
devise,  and  a  decree  should  be  made  for  the 
sale  thereof  for  the  payment  of  such  debts  or 
any  of  them,  it  should  be  lawful  for  the  Court 
by  whom  such  decree  should  be  made  to  direct 
any  sncb  tenant  for  life  or  other  person  having 
a  limited  interest,  or  the  first  excutory  devisee 
thereof,  to  convey,  release,  assign,  surrender, 
or  otherwise  assure  the  fee  simple  or  other  the 
whole  interest  or  interests  so  to  be  sold  to  the 
purchaser  or  purchasers,  or  in  such  manner  as 
the  said  Court  should  think  proper;  and  every 
such  conveyance,  release,  surrender,  assign. 
ment,  or  other  assurance  should  be  as  effectual 
as  if  the  person  who  should  make  and  execute 
the  same  were  seised  or  possessed  of  the  fee 
simple  or  other  whole  estate  so  to  be  sold : 
And  whereas  doubts  are  entertained  whether 
the  berein-before  recited  provisions  of  the  said 
act  extend  to  authorize  Courts  of  Equity  to 
direct  mortgages  as  well  as  sales  to  be  made 
of  the  estates  of  such  infant  heirs  or  devisees, 
or  of  lands,  tenements,  or  hereditaments  so 
devised  iu  settlement  as  aforesaid,  and  also  to 
authorise  such  sales  and  mortgages  to  be  made 
in  cases  where  such  tenant  for  life  or  otber 
person  having  a  limited  interest,  or  such  first 
executory  devisee  as  aforesaid,  is  an  infant  ,- 
and  it  is  expedient  that  the  said  provisions  of 
the  said  act  should  be  so  extended,  and  that 
farther  provision  should  be  made  in  relation 
thereto  in   manner  hercin.after  mentioned  : 
Be  it  therefore  enacted  by  the  Queen's  most 
excellent  Maiesty,  by  and  with  the  advice  and 
consent  of  the  Lords  spiritual  and  temporal. 


and  commons,  in  this  present  parliament  as- 
sembled, and  by  the  authority  of  the  same, 
that  the  said  herein-before  recited  provisions 
of  the  said  act  shall  extend  and  the  same  are 
hereby  extended  to  authorize  Courts  of  equity 
to  direct  mortgages  as  well  as  sales  to  be  made 
of  the  estates  of  such  infant  heirs  or  devisees, 
and  also  of  lands,  tenements,  or  hereditaments 
so  devised  in  settlement  as  aforesaid,  and  to 
authorise  such  sales  and  mortgages  to  be  made 
in  cases  where  such  tenant  for  life  or  other 
person  having  a  liinited  interest,  or  such  first 
executory  devisee  as  aforesaid,  is  an  infant. 

1.  Surplus  ofmonetf  ainsing  from  wch  tale  or 
mortgage  to  descend  in  the  same  manner  as  the 
estates  so  sold  or  mortgaged  would  have, — And 
be  it  further  enacted,  that  when  any  sale  or 
mortgage  shall  be  made  in  pursuance  of  the 
said  recited  act  or  this  act,  the  surplus  (if  any) 
of  the  money  raised  by  such  sale  or  mortgage, 
which  shall  remain  after  answering  the  pur- 
poses for  which  the  same  shall  have  been 
raised,  and  defraying  all  reasonable  costs  and 
expences,  shall  be  considered  in  all  respects  of 
the  same  nature,  and  descend  or  devolve  in  the 
same  manner,  as  the  estate,  or  the  lands,  tene- 
ments or  hereditaments  so  sold  or  mortgaged, 
and  shall  belong  to  the  same  persons,  be  sub- 
ject to  the  same  limitations  and  provisions, 
and  be  applicable  to  the  same  purposes  as  such 
estate  or  such  lands,  tenements,  or  heredita- 
ments would  have  belonged  and  be^n  subject 
and  applicable  to  in  case  no  such  sal^  or  mort- 
gage had  been  made. 


NOTES  ON  EQUITY. 


THE   JURISDICTION  OF  THR    COURT  OF  CHAN- 
CERY IN  THE  COLONIES. 

A  VERT  important  extension  of  the  jurisdic* 
tion  of  the  Court  of  Chancery  has  recently 
been  assumed  over  proceedings  instituted  in 
the  colonies,  to  which  we  call  our  readers' 
attention,  as  likely  to  produce  very  interesting 
results.  An  i»j unction  was  granted  on  terms 
to  restrain  proceedings  instituted  inDemerara, 
to  recover  real  estate  there,  and  an  order  was 
made  for  a  consigner  and  manager  of  the 
estate  and  produce,  it  appearing  to  the  Court 
that  there  were  many  other  questions  between 
the  parties  connected  with  the  estate,  which 
could  be  more  conveniently  determined  together 
in  this  country.  This  order  wus  originally  made 
by  Lord  Langdale,  M.  R. ;  and  on  an  appeal  it 
was  confirmed  by  the  Lord  Chancellor.  The 
judgment  of  the  latter  is  given  by  our  own 
Reporter,  18  L.  O.  411,  414,  and  we  are  not 
aware  of  any  other  report.  The  judgment  at 
the  Rolls  has  been  recently  reported  by  Mr. 
Beavan,  and  it  is  fit  that  our  readers  should  be 
in  possession  of  it.  We  shall  therefore  extract 
the  principal  part  of  this  judgment,  referring  to 
the  report  for  the  mode  in  which  the  decree 
was  made. 

The  Master  of  the  Rolls.^TUe  defendants 
insist  that  the  right  to  the  land  depends  on  the 
law  of  Holland,  and  ought  to  be  determined 


103 


N9tes  on  Equity, 


by  the  courts  of  Demerara,  which  are  com- 
petent to  decide  upon  the  title,  and  give  pos- 
session accordingly ;  and  I  should  concur  vvitii 
the  argumeut  against  this  motion,  which  has 
been  addressed  to  me  on  their  behalf,  if  nothing 
more  than  an  insulated  question  of  title  to  land 
in  Demerara  were  in  litigation  between  these 
parties,  or  if  that  questino  were  only  affected 
by  a  case  of  election  arising  on  the  will  and 
codicils  of  the  testator,  or  by  the  alleged  acqui- 
escence in  the  testator's  title,  \Thich  is  denied 
by  the  answer.  But  it  does  not  appear  to  me 
that  the  matter  in  controversy  between  the 
parties  can  be  decided  by  the  determination 
of  an  Insulated  question  of  title  to  land  in 
Demerara.  The  testator's  property  in  Deme- 
rara consisted  partly  of  land  or  immoveable 
property,  and  partly  of  cattle,  implements,  and 
other  moveable  property  or  personal  estate. 
With  respect  to  the  Dutch  law,  as  applicable 
to  the  property  of  persons  married  in  Holland 
and  domiciled  there,  no  uuestion  has  been 
raised  in  argument.  The  law  of  community 
prevails,  if  not  excluded  by  ante-nuptiai  con- 
tract ;  and  the  communio  donarum  omnium  and 
the  communio  qucestuum  extend  to  both  real  and 
personal  estate — to  moveable  as  well  as  to  im- 
moveable property.  The  law  is  so  stated  in  the 
answers  of  the  defendants,  and  they  claim  dis- 
tinctly a  moiety  of  the  lands,  and  uf  all  the 
rents  and  profits  thereof,  which  were  received 
by  the  testator  subsequently  to  the  death  of  his 
first  wife ;  and  they  further  insist  upon  their 
right  to  all  such  share  of  the  testator':i  personal 
estate  as  they  may  be  entitled  to  according  to 
the  laws  and  usages  of  Demerara.  The  claim 
to  a  share  of  the  personal  estate  is  advanced 
aomewhat  obscurely  and  cautiously,  but  in  such 
a  manner  as  to  save  any  right  which  the  de- 
fendants may,  on  any  occasion,  be  entitled  to 
substantiate ;  and  1  must  understand  the  defen- 
dants to  claim  such  right  as  the  law  of  com- 
munity would  give  them.  With  respect  both 
to  the  land  and  the  personalty,  the  question 
will  be,  how  far  the  law  of  community  is  affected 
by  the  circumstances  that  the  husband  and  wife 
were,  at  the  time  of  their  marriage,  English 
subjects,  domiciled,  or  deemed  to  be  domiciled, 
in  England ;  that  an  ante-nuptial  settlement, 
making  provision  for  the  wife,  was  made ;  that 
the  marriage  was,  or  must  be  deemed  to  have 
been,  solemnized  in  England,  and  that  the 
parties  continued  to  be  domiciled,  or  must  be 
deemed  to  have  been  domiciled  in  England  up 
to  the  time  of  their  respective  deaths.  From 
the  authorities  which  were  cited  at  the  bar,  and 
from  others  to  which  I  have  been  guided  hy 
the  very  valuable  work  of  Mr.  Burge, — a  work 
containing  extensive  and  accurate  information 
which  greatly  facilitates  the  investigation  of 
questions  of  this  nature,  and  tends  to  the  cor- 
rect decision  of  the  causes  in  which  they  arise — 
it  appears,  that  the  most  eminent  jurists  have 
differed  greatly  in  opinion  upon  the  effect  of 
such  circumstances;  and  as  to  the  extent  to 
which  the  les  loco  contractus,  and  the  law  of  the 
domicile  of  the  parties  ought  to  prevail.  1  do 
not  think  it  necessary  or  proper  to  intimate 
any  opinion  upon  the  effect  which  these  cir- 


cumstances may  have  npon  the  title  to  the  land ; 
but  whatever  it  may  be,  it  cannot  be  precisely 
the  same  as  that  which  the  same  circumstances 
may  have  upon  the  right  to  the  personalty. 
The  claim  of  the  defendant  as  regards  the 
land,  rests  upon  this :  that  according  to  the 
general  law  of  all  countries,  the  title  to  land 
depends  upon  the  ^w  of  the  country  in  which 
the  land  is  situate.  But  according  ti>  the  s^  ie 
general  law,  the  title  to  personal  est&'.-j  depends 
upon  the  law  of  the  country  in  wLi-n  the 
owner  is  domiciled  :  and  if,  according  to  the 
arguments  of  the  defendants,  a  domiciled 
Englishman,  who  is  a  married  man,  cannot 
purchase  a  plantation  in  Demerara,  without 
making  his  wife  partner  or  tenant  in  common 
with  him  in  the  land,  it  would  not  follow 
that  she  acquired  any  interest  whatever  in 
any  personal  estate,  stock,  implements,  or 
effects  which  he  might  have  purchased  with 
the  land  or  afterwards  placed  upon  it.  By  the 
law  of  England,  all  the  personal  estate  which 
IMr.  Bunbury  possessed  or  acquired  during  the 
life  of  his  first  wife  was  his  own,  and  was  not 
subject  to  any  claim  which  she  could  have 
made  to  be  partner  or  to  hold  in  community 
with  him,  and  if  the  general  law  is  to  govern 
this  question,  she  had  no  claim  to,  or  interest  in 
the  money  with  which  he  bought  the  estate, 
or  the  money  by  means  of  which  be  stocked 
and  cultivated  the  plantations,  or  the  cattle, 
implements,  and  effects  which  were  upon  the 
estate  at  the  time  of  her  death.  The  defen- 
dants, however,  claim  a  share  of  the  testator's 
personal  estate  (not  indeed  confining  their 
claim  to  personal  estate  in  Demerara) ;  but 
they  claim  a  share  of  the  testator's  personal 
estate  by  the  law  and  usages  of  Holland  ;  and 
I  conceive  that  they  must  intend  to  raise  the 
question,  whether  the  law  of  Holland  is  or  is 
not  to  prevail  in  this  respect,  and  to  contend 
for  the  affirmative.  The  defendants  therefore 
claim  the  benefit  of  a  species  of  partnership, 
and  to  be  entitled  to  a  share  of  the  partner- 
ship property,  consisting  partly  of  real  and 
partly  of  personal  estate.  By  the  general  lai%', 
the  real  estate  situate  in  Demerara,  is  subject 
to  the  law  of  Holland,  and  the  personal  estate, 
anywhere  situate,  is  subject  to  the  law  of 
England.  But  the  defendants  insist  that  in 
this  case  both  the  real  and  personal  estates 
are  subject  to  tbe  laws  of  Holland,  and  claim 
to  be  entitled  to  accounts  of  what  is  due  to 
them  accordingly.  Out  of  this  claim  many 
considerations  arise.  Is  the  claim  of  tbe  de- 
fendants to  have  any  part  of  the  testator's  per- 
sonal estate  subjected  to  the  law  of  community, 
a  claim  which  is  to  be  determined  by  the  law 
of  Holland,  or  would  this  Court  be  under  any 
obli^'ation  to  submit  to  the  decision  of  any 
Dutch  Court  upon  the  subject?  If  no  part  of 
the  personal  estate  be,  or  ever  was,  subject  to 
the  law  of  community,  what  effect  would  that 
circumstance  have  npon  the  question  whether 
the  land  was  subject  to  the  law  of  commnnity  ? 
Is  it  consistent  with  the  law  of  community, 
independently  of  special  contract,  that  only 
part  of  the  property  of  the  conjoints  should  be 
subject  to  It?  and  supposing  it  to  be  deler.^ 
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mined  by  the  law  of  Holland  that  the  land 
was  subject  to  the  law  of  cominttiiity,^thoa^b, 
under  the  circumstances  of  the  in'arriai^c  and 
domicile,  the  personal  estate  was  not.  and  con- 
sequently, that  (considering  the  case  as  a  part- 
nership  in  the  l&nd)  the  whole  purchase  money 
was  paid  by  one  partner,  and  the  whole  ex- 
pense of  cultivation  was  defrayed  by  him,*- 
would  he  or  not  have  any  just  or  equitable 
claim  Co  be  reimbursed  his  advances  by  the 
partners  so  unexpectedly  forced  upon  him  by 
ihe  laws  of  Holland,  and  who  are  now  de- 
manding their  share  of  the  land?    And  if 
there  be  any  such  equitable  claim,  would  effect 
be  given  to  it  as  a  lien  on  the  land  under  the 
Dutch  law,  or  would  it  be  an  equity  only  to  be 
oiade  available  by  the  £ngii«h  law,  and  enforced 
not  in  rem  by  the  law  of  Holland,  but  in  per- 
sonam  by  the  jurisdiction  which  this  Court 
has  over  the  parties  ?    These  are,  I  am  sorry  to 
say,  by  no  means  all  the  questions  which  may 
have  to  be  discussed ;  and  it  appears  to  me  that 
the  quedtioa  as  to  the  personal  estate  cannot 
be  decided  by  the  law  of  Holland  alone;  and 
that  if  a  moiety  of  the  land  should,  according 
to  the  laws  of  Holland,  be  decided  to  belong 
to  the  defendants,  there  may  still  be  questions 
to  be  decided  according  to  the  principles  of 
equ'rty  aited  upon  in  this  Court,  before  it  can 
t>e  determined  that  the  defendants  ought,  in 
equity,  to  take  for  themselves  the  moiety  of 
the  land  which  may  be  adjudicated  to  them. 
If  the  real  estate  in  Denierara  is  to  be  consi- 
dered by  the  law  of  the  colony  as  a  partoership 
property,  it  is  nevertheless  partnership  pro- 
perty belonging  to  English  subjects.     It  must 
be  dealt  with  in  connexion  with  the  other,  if 
there  be  other  partnership  effects  ;  and  must  be 
held  subject  to  all  just  claims  which  may  be 
made  upon  it ;  and  then  comes  the  question 
whether  it  would  be  just  to  permit  the  defend- 
aots   to  withdraw  their  alleged  share  of  the 
land  from  the  mass  of  the  partnership  property 
or  from  the  estate  of  the  testator,  by  a  separate 
proceeding,  which  does  not  and  cannot  take 
into  consideration  all  the  questions  which  must 
be  determined  here  before  it  can  appear  whe- 
ther tbey  have  a  clear  equitable  as  well  as  legal 
title  to  the  land  which  they  claim.     Under  all 
the:$e    circumstances,   having  regard   to  the 
4|uestioB8  between  tlie  parties,  to  the  accounts 
which  must  be  taken  for  the  purpose  of  giving 
effect  to  the  claim  of  the  defendants,  if  sub* 
stautiated  to  any  extent,  and  seeing  that  such 
aoconnts  can  only  be  taken  here  where  the 
parties  are,  the  ends  of  justice  do  appear  to  me 
CO   require  that  the  defendants  should  not  be 
permitted  to  proceed  in  Demerara  to  take  pos- 
i»es«ion  of  their  alleged  share  of  the  land,  and 
that  the  estate  should,  for  the  benefit  of  all 
parties,  be  protected  by  a  manager  and  con- 
tfig'nee  till  their  rights  are  determined.    But  if 
possession  be  not  taken,  and  no  execution  be 
sued  out.  there  may  be  a  convenience  in  per- 
mitting the  defendants  to  proceed  to  make  out 
tisesr  right  to  a  share  of  the  land,  so  far  as  to 
obtain  judgment  or  sentence  in  their  favor,  if 
the  law  of  the  colony  should  entitle  them  to  it. 
And  tba  plaintiffs  ought,  I  think,  to  consent 


(as  was  done  in  Beckfitrd  v.  ICemb!e,  1  Sim.  & 
S.  7>  to  any  order  to  be  made  in  the  suit  in 
Demerara,  which  this  Court  shall  at  any  time 
think  reasonable. 

RBCEIVBR. 

A  grantor  of  an  annuity,  secured  by  an 
equitable  charge  on  certain  lands  which  are 
subject  to  a  prior  charge,  goes  to  reside 
abroad,  but  by  his  agent  continues,  in  the 
receipt  of  the  rents  and  profits.  Lord  Eldon^ 
C,  on  the  application  of  the  annuitant,  will 
appoint  a  receiver,  though  the  grantor  has  not 
appeared  to  the  suit.  "  It  is  the  unquestioned 
rule  of  equity,"  said  his  Lord-hip,  '*  that  an 
equitable  incumbrancer  who  will  take  posses- 
sion may  have  a  receiver,  care  being  taken  at 
the  same  time  that  tbe  order  for  the  receiver 
shall  not  prevent  any  who  have  a  better  title 
to  the  possession  from  ousting  him  if  they 
please.  I  do  not  see  why  the  rights  of  the 
equitable  mortgagee  are  to  be  taken  away  by 
tbe  circumstance  that  the  mortgagor  has  not 
entered  an  appearance,  and  cannot  be  com- 
pelled to  enter  an  appearance."  Tanfieldv* 
Irvine,  2  Russ.  149.  Sir  L,  Shtidwell,  V.  C. 
has  recently  udopted  the  same  practice.  Mr. 
Knight  Bruce  fur  the  plaintiff*  moved  for  a 
receiver  against  the  defendant,  who  was  out  of 
tbe  jurisdiction.  The  flee  Chancellor  made 
the  order.     GiObins  v.  Mainwaring-,  9  Sim.  77- 

MISJOINDER  or  PLAINTIFFS. 

In  a  case  in  which  a  point  relating  to  the 
misjoinder  of  plaintiffs  was  argued,  Lord  Lang* 
dale,  M.  R.,  said,  **  There  are  cases  in  which, 
notwithstanding  a  misjoinder  of  plaintiff*,  the 
Court  has  permitted  a  decree  to  be  made  at 
the  hcariOg.  It  has  been  done  when  it  has 
appeared  that  justice  could  be  done  to  all  par- 
ties, notwithstanding  the  misjoinder."  Lam- 
beri  V.  HuichinMH,  1  Bea.  277. 


MODE  OF  EXAMINING  ARTICLED 

CLERKS. 


Tu  the  Editor  of  the  Legal  Obserrer. 
Sir, 

1  THINK  your  correspondent  "An  Old  Sub- 
scriber," p.  59,  has  really  been  unfortunate  in 
his  selection  of  a  question  upon  which  to  hang 
the  charge  of  severity  against  the  examiners. 
He  chose  this  one,  "  whether  an  infant  can 
execute  a  cognovit?"  It  appears  to  me  to 
suggest  no  difficulty  but  that  which  the  most 
elementary  knowledge  would  have  solved. 
That  instrument  makes  the  infant  appear  by 
attorney.  Now  what  can  be  more  familiar  to 
us,  in  a  practical  point  of  view,  than  that  an  in- 
fant must  appear  by  guardian  ?  It  makes  the 
infant  state  sn  account,  but  the  law  will  not 
recognize  it  so  as  to  bind  tbe  minor.  Trueman 
V.  Hunt,  I  T.  R.  40,  and  Ingledew  v.  Dotgias, 

2  Stark  R.  36 ;  Hedgley  v.  Holt,  \  C.  &  P. 
104.  And  further  it  prejudices  the  infant's 
right,  a  violation  of  a  doctrine  so  indisputable 
as  to  have  become    almost  an  axiom.      In 
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Ollwer  V  Woodr^e,  (decided  by  the  Exche- 
quer  in  Hilary  Term  last*)  a  cognovit  given 
by  an  infant  was  set  aside  upon  the  gfroiinds  I 

j.w.  b: 


by 

La?e  mentioned. 


Sir, 

The  letter  which  appears  in  your  last  number 
signed  "An  Old  Subucriber,"  is  very  tempting, 
however  umvilling  one  might  he  to  take  up  the 
gauntlet,  thus  cavalierly  thrown  down  ;  but  1  at 
least  will  refrain  in  this  instance;  for  the  gratui- 
tous attack  made  upon  the  examiners  cannot 
in  the  least  degree  mjure  them :  they  are  far 
above  it.  The  profession  can  judge  whether  all 
the  questions  which  have  from  time  to  time 
been  given,  are  not  such  that  every  gentleman 
who  has  been  in  a  solicitors'  office  five  years 
should  be  able  to  answer. 

In  my  humble  and  sincere  opinion  the  ex- 
aminers are  above  all  praise  for  their  very 
honourable  and  eminent  conduct. 

Your  correspondent  will  find  his  question 
relative  to  an  mfant  executing  a  cognovit  an- 
swered,  by  referring  to  the  case  of  Oliver  v. 
Woodrofffy  7  Dowl.  166. 

From  one  who  passed  his  examination  a  few 
days  back.  W.B.D. 


SHERIFFS'  FEES.— POUNDAGE. 

Sir,  " 

I  AM  surprised  at  the  opinion  of  **A  Coun- 
try Attorne]^  "  (at  p.  56)  that  "the  statute  28 
Eliz.  c.  4,  is  certainly  in  no  part  of  it  re- 
pealed." It  is  true  that  the  28  Eliz.  is  not 
included  among  the  express  repeals  in  the 
1  Vict.  c.  65 ;  but  surely  no  one  can  doubt  that 
the  statute  of  Victoria  repeals  the  statute  of 
Elizabeth.  Sec.  2  of  the  1  Vict,  enacts,  that 
it  thall  be  lawful  for  sheriflTs,  or  their  officers 
concerned  in  the  execution  of  pro«?ess  directed 
10  sheriffs,  to  demand,  take,  and  receive  such 
fees,  and  no  more,  as  shall  from  time  to  time  be 
allowed  by  any  officer  of  the  several  courts  of 
law  at  Westminster,  charged  with  the  duty  of 
taxing  costs  in  such  courts,  under  the  sanction 
and  authority  of  the  judges  of  the  said  courts 
respectively;"  and  s.  3.  subjects  to  punish- 
inent  as  for  a  contempt  any  sheriff  &c.  who 
shall  receive  "  aqy  fee  or  fees,  gratuity  or  re- 
ward  not  allowed  at  aforesaid,  or  greater  in 
amount  than  as  allotced  as  aforesaid"  (i.  e,  by  a 
taxing  officer,  under  the  judges'  sanction ) 
Are  not  the  judges  then  empowered  to  regu- 
late all  fees  of  sheriffs  ? — Certainly  they  are ; 
and  they  have  exercised  that  power  by  drawing 
up  the  new  table  (16  L.  0. 153,)  since  amended 
(ib.  488,)  which  fixes  the  fees  for  ordinary  du- 
ties, and  gives  "  for  any  duty  not  therein  pro- 
vided for,  such  sum  as  one  of  the  masters  may 
upon  special  application  allow." 

As  to  whether  the  punishment  ordaincil  by 
the  28  Eliz.  still  continues  : — it  is  observable 
that  that  punishment  relates  only  to  the  fees 
appointed  by  the  28  Eliz.j  moreover  the 
1  Vict,  (reciting  the  expediency  of  providing  a 

•  See  17  L.  0.431 


summary  remedy)  gives  a  new  punishment: 
and  therefore  it  is  clear  to  my  mind  that  the 
punishment  of  the  28  Eliz.  is  abolished. 

Your  correspondent  may  rest  satisfied  that 
sheriffs  and  their  officers  who  take  any  other 
fees  than  those  allowed  under  the  1  Vic.  will 
l>e,  as  they  ought  to  be,  punished  in  the 
manner  directed  by  that  act.  '  F.  W.  D. 


PREPAYMENT 

ON  GENERAL  POST  LETTERS 

EXCEEDING  AN  OUNCE. 


The  following  clause  in  the  Gazette  of  22d 
Noveml)er,  is  necessary  to  be  added  to  our 
extracts  at  p.  /O,  ante, 

"That  on  all  General  Post  letters  posted 
within  the  United  Kingdom  or  the  said  I^laods, 
[Jersey,  &c],  but  not  including  letters  ad- 
dressed to  France,  (which,  with  reference  to 
existing  treaties  between  his  late  Majesty  K\nfr 
William  the  Fourth,  or  her  present  Majesty, 
and  his  Majesty  the  King  of  the  Freneh,  are 
to  be  excepted)  if  esceeding  one  ounce  in 
weight,  the  postage  shall  be  payable  by  the 
sender  at  the  time  of  posting  the  same  ;  and  if 
any  such  letter  shall  be  posted  without  the 
postage  being  so  pre-paid,  there  shall  be  taken, 
on  every  such  letter,  douUe  the  postage  to 
which  such  letter  would  have  been  liable  ac- 
cording to  the  several  and  respective  progres- 
sive and  additional  rates  and  scale  of  wet^^ht 
hereinbefore  mentioned ;  and  in  all  other  cases 
the  rates  of  postage  from  time  to  time  payable 
under  this  warrant,  shall  be  paid,  and  payable. 
in  the  manner  prescribed  and  directed  by  the 
said  act  of  the  first  year  of  her  present*  Ma- 
jesty, cap.  34,  sect.  2. 

It  is  also  necessary  to  add,  that  the  rate  of  four 
pence  on  each  half  ounce,  applies  only  to  letters 
not  exceeding  one  ounce,  after  which  two  rates 
are  added  on  each  ounce,  without  reference  to 
the  fractional  parts.  There  appears  to  be  con- 
siderable ingenuity  in  making  as  many  distinc- 
tions as  possible  in  the  details. 

"  On  every  letter,  not  exceeding  half  an 
ounce  in  weight,  there  shall  be  charged  and 
taken  one  rate  of  postage. 

'•  On  every  letter  exceeding  half  an  ounce. 
and  not  exceeding  one  ounce  in  weight,  there 
shall  be  charged  and  taken  /iro  rates  of  postai^e. 

"  On  every  letter  exceeding  one  ounce,  and 
not  exceeding  two  ounces  in  weight,  there 
shall  be  charged  and  taken /V«r  rates  of  post- 
age. 

'*  On  every  letter  exceeding  two  ounces,  and 
not  exceeding  three  ounces  in  weight,  there 
shall  be  charged  and  taken  «fiV  rates  of  po8ta|^e. 

•*  And  on  every  letter,  exceeding  three 
ounces  and  not  exceeding  ftur  ouncea  in 
weight,  there  shall  be  charged  and  taken  ^ig^At 
rates  of  postage  ;  and  for  every  ounce  lu  wei|^ht 
above  the  weight  of  four  ounces,  there  shall  be 
charged  and  taken  two  additional  rstea  of 
postiige ;  and  every  fraction  of  an  ounce,  above 
the  weight  of  four  ounces,  shall  be  cbsr^^ed  «« 
one  additional  ounce." 
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INHERITANCE  ACT. 


Sir, 


As  regards  the  questioD  asked  by  your  cor- 
respondent Y.  Z.,  p.  59,  ante,  upon  the  loheri- 
tance  Act,  3  &  4  W.  4,  c.  106,  it  appears  to  me 
that  bis  case  falls  within  the  first  canon  of  inhe- 
ritance. Bla.  Com.  vol.  2,  p.  208,  which  directs 
that  *'  inheritances  shall  lineally  descend  to  the 
issue  of  the  person  last  actually  seized  in  infi- 
nitum,*' and  is  not  affected  by  the  new  act ;  and 
the  estate  having  descended  from  the  father  to 
the  daughters  as  coparceners,  the  surviving 
daughter  and  the  heir  of  the  deceased  are  still 
parceners.     Co.  Litt.  164,  174.  H.  C. 

[Our  correspondent  has  answered  some  other 

letters,  but  he  will  observe  that  he  has  been 

anticipated.    Ed.] 

LAW  LIBRARY  FOR  STUDENTS. 

Sir, 
I  am  encouraged  by  the  assurance  you  have 
given  at  the  conclusion  of  your  last  volume,  of 
still  continuing  the  practice  which  you  have 
hitherto  pursued  so  beneficially  to  the  profes- 
sion, of  bringing  forward  whatever  may  pro- 
mote their  best  interests,  to  address  yuu  upon 
a  grievance,  which,  should  it  be  remedied  by 
your  intercession,  would,  1  think,  materially 
add  to  the  obligations  you  have  already  con- 
ferred upon  the  noviciates  in  the  law. 


[A  circulating  Law  Library  was  established 
several  years  ago  by  Mr.  H.  Butterworth,  but, 
we  presume,  was  not  sufficiently  encouraged. 
The  libraries  of  the  Inns  Court  are  closed  at 
four :  that  of  the  Law  Institution  is  open  from 
nine  in  the  morning  till  ten  at  night,  when 
the  institution  (though  not  the  club- room)  is 
closed.  We  think  ten  o'clock  is  late  enough 
to  remain  at  a  public  library ;  and  after  that 
time,  or  early  in  the  morning,  the  student 
should  read  at  home.  He  can  surelv  afford  to 
buy  a  few  elementary  works,  and  books  of 
reference  may  be  consulted  within  the  usual 
hours.     Eu.] 

ABSENT  AND  UNSUCCESSFUL  CANDIDATES. 

Sir, 
\t  appears  by  your  valuable  journal  of  the  23d 
November,  that  five  gentlemen  who  had  given 
notice  for  Michaelmas  term  did  not  attend  to 
pass  their  examination  ;  and  as  they  were  pro- 
bably prevented  by  illness  or  other  similar 
cause,  it  would  be  but  justice  to  them  to  in- 
sert a  list  of  their  names,  to  prevent  their 
being  classed  with  the  fourteen  whose  certi- 
ficates were  postponed ;  and  it  cannot  be 
objected  by  the  latter  that  this  would  be 
an  invidious  distinction,  because  they  will  be 
placed  in  no  worse  a  position  than  if  the  five 
had  attended  to  pass.  You  will,  doubtless,  as 
heretofore,  publish  a  list  of  those  who  passed, 
and  unless  my  suggestion  be  adopted,  the  lists 


I  allude  to  the  want  of  sufficient  instruction  .^m  ^y  many  professional  friends'be  compared, 
by  the  means  of  a  legallibrary.  It  seems  to  ^^^  ^^e  nineteen  deficient  names  in  the  last 
me  strange  that  no  such  accommodation  has   ^j^j  i,^  confused.  Lee 

lieen  provided  for  our  numerous  bony.  1  here 
is  no  way  of  obtaining  legal  books  without 
purchasing,  and  this,  to  some,  is  impossible  by 
the  wast  of  means  (and  a  person  must  be  pos- 
sessed of  an  ezhaustless  purse  who  can  afford 
to  purchase  every  desirable  book  that  is  pub- 
lished), while  to  others  the  prospect  of  a  part- 
nership might  render  that  way  unnecessary. 

Could  not  this  evil  be  remedied  by  a  circu- 
lating library?  or  if  objection  to  that  plan 
fhoold  be  made,  is  there  any  reason  why  the 
library  of  the  Law  Institution  should  not  be 
rendered  available  to  numbers  who  now  are 
deprived  of  that  benefit  ?  For  now  by  the 
early  hour  (ten)  of  dosing  that  library,  it  is 
comparatively  useless  (for  it  is  to  be  regretted 
that  some  practitioners  still  continue  the  odious 
system  of  evening  attendance.)  It  is  closed 
at  the  very  time  when  clerks  are  relieved  from 
the  business  of  the  day,  and  are  able  to.  employ 
themselves  in  readiug.  Why  should  it  not 
continue  open  until  the  institution  itself  is 
"closed  ?  This  would  prove  of  very  great  ad- 
yaniage  to  students,  without  being,  I  presume, 
in  any  way  inconvenient  to  the  members.  I 
may  remind  you  of  an  example  in  the  early 
ages,  set  by  Charles  V.  of  France,  who,  when 
he  established  the  Royal  Library  at  Paris,  sus- 
pended  lamps  to  bum  at  night  for  the  conve- 
nience of  those  whose  occupations  would  not 
Mow  them  to  employ  themselves  in  study  at 
other  hours.  Justus. 


[Our  correspondent  labours  under  some 
misapprehension  regarding  the  published  lists. 
The  names  of  persons  applying  to  be  admitted 
were  alone  given  in  the  list  for  Michaelmas 
term  ;  and  that  list  includes  many  who  had 
been  previously  examined;  and  it  did  not 
contain  the  names  of  those  who  gave  notice  of 
examination  and  not  of  admission.  There 
were  also  upwards  of  twenty  candidates  who 
did  not  leave  their  testimonials.  It  is  there- 
fore impossible  to  confound  the  five  who  were 
absent  with  the  fourteen  who  were  unsuc- 
cessful at  the  recent  examination,  or  to  iden- 
tify the  latter.    Ed] 


EXAMINATION. — HONORABLE  PRACTICE. 

Sir, 
I  am  one  of  the  fortunate  candidates  who 
passed  the  last  examination,  and  I  know  of  no 
other  method  of  noticing  the  great  help  I  re- 
ceived in  finishing  my  studies  from  one  of  the 
valuable  books  for  the  use  of  students,  than 
that  of  your  kind  insertion  of  these  few  lines 
in  your  periodical.^    On  the  ordeal  of  exami- 

>  We  cannot  name  the  author  of  the  work 
referred  to,  as  he  is  connected  with  this 
journal.    Ed.] 
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nation  being  appointed,  I,  with  my  huinl>le 
abilities  advocated  the  system  through  the 
medium  of  your  Observer,  and  do  now  aUo 
most  cordially  approve  it.  The  examination 
tends  to  stir  up  the  faculties  to  exertion  in 
obiaining  a  knowledge  of  that  which  ought  to 
be,  and  is  (if  properly  conducted)  one  of  the 
most  liberal  of^  professions,  especially  when  it 
is  properly  conducted,  and  not  perverted  to  the 
practice  of  chicanery  or  mere  gain's  sake. 
The  profession  has  long  suffered  because  it  has 
been  used,  by  some  dishonorably.  Allow  me 
therefore,  to  convey  one  word  of  advice  to  my 
legal  brethren,  that  they  strive  to  repair  the 
breach  which  has  been  made  by  a  few  unworthy 
intruders  into  the  fold,  and  by  persevering  in 
honorable  practice,  raise  our  calling  to  its 
wonted  state  of  esteem  and  respectability. 

J.  E. jun. 

BXAMINATION  AND  ADMISSION. 

Sir, 

I  beg  to  thank  you  for  replying  to  my  former 
letter,  and  shall  be  greatly  obliged  by  your 
kind  attention  to  the  following. — 

I  always  thought  that  a  young  man  could  lie 
both  examined  and  admitted  in  the  same  term, 
(and  the  term  *'  admitted  "  I  mean  to  apply  to 
all  the  courts),  provided  be  gave  notices  of 
examination  and  of  admission,  which  I  believe 
it  is  customary  to  give  both  at  the  same  time ; 
but  it  would  appear  that  I  am  under  a  mistake, 
on  perusing  the  case  of  **  Twynam,"  reported 
in  your  last  Number,  for  there  it  states  that, 
if  he  cannot  be  examined  before  Easter  Term, 
he  cannot  be  admitted  before  Trinity  Term. 

Now,  on  referring  t«  the  *•  Letter  Box"  of 
the  first  number  of  the  Sixteenth  Volume,  viz. 
May  5th,  1838,  I  find  the  following:*-"  An 
Articled  Clerk,  whose  articles  are  unexpired  at 
the  next  day  of  examination,  but  expire  in  a 
day  or  two  after,  and  during  the  same  term, 
may  be  examined,  and  receive  his  certificate, 
80  as  to  enable  him  to  be  admitted  in  that 
term. 


if 


As  I  am  deeply  interested  on  this  point,  I 
shall  be  extremely  obliged  by  your  solving  the 
mystery  in  your  next  number.  W.  M. 

[There  must  have  been  some  mistake  in  the 
case  referred  to  re^rarding  the  notices ;  for  it 
is  a  frequent  practice  to  be  examined  one 
term  and  admitted  the  next.     Ed.] 


SUPERIOR  COURTS. 


Earlr  Cfjancellar'ier  Court. 

MAEKIKO  WOAIAN. — SEPARATE  ESTATK.— 

ALIMONY. 

By  deed  tripartite  executed  hy  husband  and 
iri/e,  ana  trustees  fur  the  tpife,  in  con- 
templation tf  future  separation,  the  hus- 
band covenanted  to  pay  to  the  trustees,  for 
the  imfe*s  use,  300/.  a-year  during  her  life, 
from  and  after  such  event.  Separation 
afterwards  took  placet  and  the  wife  ob» 
tained  in  the  Ecclesiastical  Court  a  decree 


for  a  divorce,  and  for  alimony  to  the  amount 
<f  3S01,  a-year :  Held,  upon  bill  filed  hy 
a  creditor  to  whom  the  wife  had  given  a 
bill  of  exchange  for  a  debt  contracted  by 
her,  that  the  sum  of300L  a-year  still  extMltd 
as  separate  estate  under  the  deed,  liable  to 
payment  of  her  debts,  and  to  the  jurisdic- 
tion of  this  Court,  from  which,  however, 
the  additional  80/.,  being  alimony^  was 
exempted. 
Quaere,  as  to  the  legality  if  the  deed. 

This  was  a  motion  to  restrain  an  injunction. 
The  bill  was  filed  by  the  husband  of  a  milliner 
agpinst  Lady  Harriet  Blaquiere  and  General 
De  Blaquiere,  her  husband,  and  triutees 
named  for  the  wife  under  a  deed  of  separa- 
tion, and  it  prayed  a  declaration  of  the  Court, 
as  hereinafter  stated,  and  also  an  injunction  to 
restrain  the  lady  from  dni^nng,  and  the  hus- 
band and  trustees  from  paying  to  her»  an 
annuity  of  300/.,  or  any  part  thereof,  secured 
to  her  by  the  said  deed,  until  the  plaintiff 
should  be  paid  the  amount  of  a  bill  of  ex- 
change for  225L,  accepted  by  the  lady  for  a 
debt  contracted  by  her  for  necessaries.  It 
appeared  that  General  De  Blaquiere  and  his 
wire  separated  in  the  year  1814,  in  pursuance 
of  a  deed  executed  by  them  and  a  third  party 
Cthe  trustees)  in  1812,  in  contemplation  of 
such  an  event.  By  that  deed  General  De 
Blaquiere  covenanted  to  pay  to  the  Marchio- 
ness of  Townsend,  the  mother  of  his  wife  and 
one  of  the  trustees,  a  sum  of  300/.  a-year, 
being  the  interest  of  her  fortune,  for  the  sepa- 
rate use  and  maintenance  of  her  and  their  two 
children.  The  annuity  was  regularly  paid  into 
the  bank  of  Herries  and  Farquhar  until  1820, 
when  Lady  De  Blaquiere  obtained  a  decree 
for  a  divorce  from  lier  husband,  on  the  ground 
of  adultery,  and  a  sum  of  80/.  a-year  was  added 
by  the  decree  to  the  300/.  a-year,  by  way  of 
alimony.^  In  the  year  1829,  Lady  Harriet 
commenced  dealings  with  the  plaintiff^s  wife. 
and  in  1 835  she  accepted  a  bill  of  excfaao^ 
for  the  amount  then  due.  This  bill  was  aiade 
payable  at  the  hank  of  Herries  and  Farquhar^ 
where  Lady  Harriet  continued  to  receive  her 
income ;  but  it  was  dishonoured,  and  the  plain. 
tid'  then  filed  his  bill  in  equity  to  obtain  a  de- 
claration that  the  amount  due  was  a  charge  oa 
the  380/.  a-year  payable  by  General  De  Bla- 
quiere to  his  wife  under  the  said  decree,  or 
on  the  300/.  a-year  payable  by  him  under  tUe 
deed  of  separation.  An  injunction  was  sub- 
seqiiently  granted  as  prayed,  to  restrain  Lady 
Harriet  from  receiving  or  the  General  from 
paying  any  further  sums  to  her  trustee  until 
the  hearing  of  the  cause.  Lad^  Harriet  after- 
wards put  in  an  answer,  in  which  she  insisted 
that  the  380/.  was  alimony,  and  as  such  not 
subject  to  the  jurisdietion  of  this  Court;  that 
it  was  not  separate  estate,  but  a  provision 
made  for  her  support  from  day  to  day,  and 
liable  to  be  varied  at  the  discretion  of  tl|e 
Ecclesiastical  Court.  She  denied  all  knov^^ 
ledge  of  the  deed  of  separation.  A  motiou 
was  made  on  the  strength  of  this  answer  to 


3  Phillimore,  258. 
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dissolve  the  injanction,  and  the  f^ce  Chan-  Ecclesiastical  Coart,  or   the   sam    of  300/. 


cellar,  heinj^  of  opiniou  that  the  income  of 
Lady  Hurriet  was  alimony,  over  which  the 
Court  had  no  control  or  jurisdictiun,  dis- 
solved the  injunction,  and  bein^  also  of  opi- 
nion that  the  plaintiff  had  misrepresented  his 
case  in  stating  that  the  income  was  separate 
estate^  his  Honor  directed  him  to  pay  costs.^ 

Mr.  Stuart  and  Mr.  •/.  Parker  in  support  of 
the  motion. — ^This  was  a  creditor's  bill,  seek- 
inj^  to   attach  the  debtor's   alimony.     Lady 
Harriet  denied  in  her  answer  that  she  had 
ever  promised  to  pay  out  of  her  alimony  the 
debt,  which  she  admitted  to  have  contracted. 
The  plaintiff  having  received  information  of 
the  deed  of  separation,  amended  his  bill,  and 
prayed  in  the  alternative  to  be  declared  en- 
titled to  payment  out  of  the  provision  made 
for  the  lady  by  that  deed,  if  not  out  of  her 
alimony.    If  this  provision  is  'separate  estate, 
there  is  no  doubt  that  the  plaintiff  is  entitled  to 
payment  out  of  it.     Bdumty  v.  Barlee  ;c  Stuart 
V.  Lord  Kirkwell;^  Bulpin  v.  Clarke.^    That 
this  deed,  though  for  a  prospective  separation, 
was  a  valid  deed,  there  were  several  authorities. 
Lord  Rodney  v.  Chambers  i"^  Jee  v.  Thurlow.e 
Alimony  was  nothing  else  than  maintenance, 
and  unless  a  wife  could  charge  it  with  pay- 
ment  of  debts,  she  might  be  reduced  to  the 
greatest  distress  for  want  of  necessaries.    The 
Pice  Chancellor  had  in  a  former  case.  Stones  ?. 
Cooke fi^  held  that  the  Court  had  jurisdiction 
over  iilimony. 

Mr.  Jacob,  Mr.  fFigram,  and  Mr.  Lloyd,  for 
Lady  Harriet  de  Blaquiere,  insisted  that  the 
deed  of  prospective  separation  was  void.  Durant 
V.  Sitley,^  Lord  fFestmeath  v.  Lord  Salisbury,^ 
The  deed  was  put  an  end  to  by  the  decree  for 
the  divorce,  and  alimony  was  thereby  substi- 
tuted for  the  former  provision,  and  oyer  ali- 
mony this  court  had  not  jurisdiction,  nor  could 
a  wife  charge  it.  The  case  of  Stones  v.  Cooke, 
in  which  the  Vice  Chancellor  held  the  contrary, 
was  reversed  by  Lord  Chancellor  Lyndhurst} 

The  Lord  Chancellor. — ^The  questions  in  this 
case  are  most  important :  admitted  on  all  sides 
to  be  quite  new.  The  first  is,  whether  the 
300/.  is  payable  under  the  deed,  and  that  ques- 
tion will  depend  upon  the  legality  of  such  an 
assignment,  and  on  the  authorities  cited.  The 
other  question  is  more  important  still,  but 
before  we  come  to  that,  it  will  be  proper  to  see 
from  the  pleadings  and  affidavits  whether  Lady 
Harriet  de  Blaquiere  repudiated  her  right 
under  the  agreement.  If  the  question  turned 
upon  the  agreement  only,  it  would  be  easily 
disposed  of. 

The  Ijord  Chancellor  now  gave  judgment. — 
l*he  bill  prayed  in  the  alternative  that  the  in- 
come of  380/.,  payable  under  the  decree  in  the 
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a-year  provided  by  the  deed,  being  the  intere^t 
of  6000/.,  the  fortune  of  Lady  de  Blaquiere, 
be  declared  liable  to  the  payment  of  her  debts, 
and  that  she  be  restrained  from  receiving  the 
same  until  after  payment  of  the  sum  due  to  the 
plaintiff.    It  appeared  that  Lady  de  Blaquiere 
was  married  in  181 1 ,  and  that  in  1814  a  separa- 
tion took  place,  and  an  agreement  was  entered 
into  by  deed,  under  tike  sanction  of  her  Lady- 
ship's mother,  the  Marchioness  of  Townsend, 
by  which  she  was  to  receive  300/.  a-year,  the 
interest  of  her  fortune.    In  a  few  months  after- 
wards a  reconciliation  took  place,  and    the 
parties  lived   together  for  some  time.    They 
were  finally  separated  in  1820,  under  a  decree 
of  the  Ecclesiastical  Court,  and  a  turn  of  80/« 
a-year  was  by  that  decree  added  as  alimony  to 
the  300/.  a-year,  of  which  the  Ecclesiastical 
Court  said  nothing  as  to  its  beini?  alimony  or 
not.    In  1838,  before  Lady  de  Blaquiere  ap- 
peared to  the  bill,  the  Vice  Chancellor  granted 
an  injunction  which  was  afterwards  dissolved 
by  his  Honor  on  the  coming  in  of  the  lady's 
answer.     His  Honor's  judgment  proceeded  on 
the  ground  that  the  whole  380/.  a-year  was 
alimony.      If   the    whole  income    had    been 
alimony,  as  the  court  never  interfered  with  a 
provision  made  under  a  decree  of  the  Ecde- 
aiustical  Court,  except  in  relation  to  writs  of 
ne  exeat  regno,  the  injunction  could  not  have 
been  granted,  the  court  having  no  jurisdiction. 
He  agreed  with  the  judgment  to  that  effect  in 
Stones  V.  Cooke,  by  Lord  Lyndhurst.    But  if 
the  lady's  income  was  not  alimony,  there  was  no 
reason  why  this  Court  should  not  exercise  its 
jurisdiction  in  restraining  her  from  receiving 
it.    It  appeared  from  the  deed,  that  the  hus- 
band and  wife  agreed  to  live  separate,  the  wife 
to  receive  the  interest  of  600<J/.,  and  the  wife's 
mother  was  a  party  to  that  agreement.    The 
anticipated  separation  took  place,  and  the  deed 
took  effect.    The  deed  was  never  set  aside.    If 
the  wife's  title  to  the  interest  of  the  6000/.  was 
good, this  case  did  not  differ  from  other  cases 
in  which  the  Court  gave  effect  to  such  deeds 
for  the  benefit  of  creditors.    But  it  was  argued 
that  this  being  an  agreement  in  contemplation 
of  a  future  separation,  was  not  valid.    There 
were  conflicting  decisions  on  that  point,  as 
Rodney  v.  Chambers,  and  Jee  v.  Thurlow,  on 
one  side,  and  on  the  other  were  the  cases  of 
Durant  v.  Setley,  and  ff^estmeath  v.  Salisbury, 
There  were  shades  of  distinction  between  the 
cases,  and  this  case  also  had  some  distinguish- 
ing circiunstances.    But  that  question  of  the 
legality  of  the  deed  was  too  important  to  be 
disposed  of  on  motion,  and  it  could  only  be 
decided  at  the  hearing  of  the  cause.    As  to  the 
300/.  a-year,  the  ini unction  must  be  granted, 
but  the  80/.  added  for  alimony  remains  un- 
touched.   That  part  also  of  the  Vice  Chan- 
cellor's order  directing  the  plaintiff  to  pay 
costs  must  be  reversed. 

yandergucht  v.  De  Blaquiere,  at  Lincoln's 
Inn,  August  7th  and  8th,  and  at  Westminster, 
November  16th,  1839. 
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HUSBAND  AVD  WIFE. — DEED  OF  SEPARATION. 

j4  husband  by  a  deed,  reciting"  that  in  conse- 
quence of  differences  between  him  and  his 
wife  they  agreed  to  separate,  covenanted 
for  himself  his  heirs,  and  ejeecutors,  to  pay 
to  a  trustee  for  her  an  annuity  for  her  Ife ; 
provided  he  might  retain  thereout  any  sum 
that  he  should  be  compelled  at  any  time  to 
pay  in  reject  f  her  debts.  The  husband 
died  leaving  the  wife  surviving.  The  hus- 
band regularly  paid  the  annuity,  and  was 
never  called  on  to  pay  her  debts  His  ex^ 
ecutors  refused  to  pay  the  annuity  on  the 
ground  that  the  deed  was  void.  Held,  un- 
der the  circumstances,  that  the  wife  was  en^ 
titled  to  recover  under  the  deed  of  separa- 
tion agaimi  the  executors  who  admitted 
assets, 

Mr.  Henry  George  Clough  by  deed  dated  in 
Mav  1817>  and  executed  bv  him,  his  wife,  and 
a  ^lr.  Johnson  as  trustee  for  her,  reciting  that 
in  consequence  of  unhappy  differences  which 
had  arisen  and  still  continued  between  himself 
and  his  wife,  they  had  agreed  to  separate — co- 
venanted for  himself,  his  heirs,  executors,  and 
administrators,  to  pay  unto  Johnson,  his  ex- 
ecutors or  administrators  100/.  a  year  during 
the  life  of  the  wife,  by  quarterly  payments,  in 
trust  to  apply  the  same  towaros  her  support. 
The  deed  contained  a  proviso  to  the  effect  that 
if  iMr.  Clough  should  from  the  date  thereof  be 
compelled  by  action  or  suit  to  pay  any  debts 
incurred  by  the  wife,  it  should  in  such  case  be 
lawful  for  him  to  retain  out  of  the  next  quar- 
terly payments  due  by  virtue  of  the  deed,  so 
much  as  he  should  have  been  compelled  to  pay 
in  respect  of  such  action  or  suit,  with  his  costs 
-  and  charges  in  respect  of  the  same.  The  par- 
ties had  lived  separate  in  pursuance  of  the 
deed  from  the  day  of  its  date  until  1838, 
when  Mr.  Clough  died,  having  by  his  will  left 
all  his  estate  and  effects  to  his  executors,  Mr. 
Lambert  and  Mr.  Harrison,  their  executors 
and  administrators,  in  trust  for  his  son.  The 
said  executors  proved  the  will,  and  possessed 
themselves  of  their  testator's  estate,  which  was 
more  than  sufficient  to  p^y  all  his  debts  and 
liabilities,  including  the  said  annuity  of  100/., 
I)ut  that  they  refused  to  pay.  There'being  four 
quarterly  payments  due  to  Mrs.  Clough  in  or 
about  the  month  of  March  last,  she  filed  her 
bill  against  the  said  executors  of  her  husband, 
stating,  in  substance  and  effect,  as  above  stated, 
but  more  at  large ;  and  also  that  her  husband 
had  regularly  paid  the  said  annuity  during  his 
life  (without  the  interference  of  ^Jr.  Johnson, 
the  trustee,  who  had  been  and  still  is  living 
abroad)  and  that  no  action  was  ever  brought 
against  him  nor  was  he  ever  put  to  any  costs  or 
charges  in  respect  of  any  debts  of  the  plaintiff. 
She  by  her  bift  prayed  that  the  said  Lambert 
and  Harrison  might  be  compelled  to  give  in  an 
account  of  the  estate  of  her  husband  and  pay 
her  thereout  the  arrears  of  the  said  annuity,  and 
set  apart  a  sufficient  sum  and  invest  the  same 
for  securing  all  future  payments  thereof,  &c. 


The  defendants  by  theii'  answer  insisted  that 
the  deed  of  separation  was  void.  They  ad- 
mitted assets. 

Mr.  Knight  Bruce  and  Mr.  Moore  were  in 
support  of  the  deed  in  behalf  of  the  plaintiff. 
Their  arguments  are  in  effect  comprised  in  the 
Flee  Chnncellor^s  judgment . 

Mr.  Girdlestone  and  Mr.  Elmsey,  for  the 
defendants  contended  that  the  deed  was  void 
on  two  grounds — first,  there  was  no  covenant 
by  the  trustee  to  indemnify  the  husband  agaiust 
the  wife's  debts  ;  and  secondly,  the  deed  did 
not  disclose  such  circumstances  as  would  sup- 
port an  application  to  the  Ccdesiassical  Court 
for  a  divorce  h  mensa  et  thoro.  The  parties 
could  not  do  more  by  their  deed  than  the 
Ecclesiastical  Court  would  be  able  to  do.  No 
facts  appeared  on  which  that  Court  would  act. 
An  allegation  of  differences  existing  between 
the  husband  and  wife  was  not  sufficient.  They 
must  be  such  differences  actually  existing  ana 
proveable  so  as  to  support  a  demand  for  a 
separation  by  sentence  of  Court.  No  action 
at  law  could  be  brought  on  the  covenant.  The 
deed,  being  executed  in  contemplation  of  a 
future  separation,  was  absolutely  void.  They 
referred  to  Roper's  Law  of  Husband  and  Wife 
passim,  and  to  Jones  v.  tVaite.^ 

'I'he  Fice  Chancellor  said  that  the  question 
which  he  was  called  on  to  decide  in  this  case, 
was,  in  effect,  whether  as  against  the  executors 
the  wife  could  sustain  an  action  at  law  for  the 
arrears  of  the  annuity.  It  appeared  to  hira  that 
no  circumstances  had  been  stated  to  Induce 
him  to  think  that  the  foundation  of  the  deed 
was  such  that  the  Court  could  not  enforce  it. 
The  Court  could  not  presume  it  to  be  invalid, 
for  it  might  happen  for  aught  he  knew  that 
there  were  circumstances  alluded  to  under  the 
recital  that  "  unhappy  differences  had  sub- 
sisted and  continued  to  subsist "  sufficient  to 
obtain  from  the  Ecclesiastical  Court  a  divorce 
h  mensa  et  thoro.  It  was  impossible  for  this 
Court  to  know  what  those  unhappy  differences 
were.;  it  was  enough  for  it  to  know  that  this 
was  a  deed  not  requiring  any  consideration  to 
support  it,  and  it  lay  on  those  who  asserted 
that  the  policy  of  the  law  was  against  it  to 
shew  that  the  circumstances  were  such  as  not 
to  warrant  an  application  to  the  Ecclesiastical 
Court  for  a  separation.  He  should  be  sorry  to 
increase  the  number  of  classes  of  cases  ia 
which  these  deeds  of  separation  had  been  up- 
held ;  but  it  was  not  for  him  on  this  sort  of 
statement,  without  evidence  of  the  real  natare 
of  the  unhappy  diHerences,  to  assume  that  the 
deed  was  bad  in  law.  In  his  honour's  opinioa 
therefore,  the  wife  might  support  her  claim 
under  this  deed.  Decree  accordingly  against 
the  executors* 

Clough  V.  Lambert  and  others.  Sittings  at 
Lincoln's  Inn  after  Trinity  Term,  1839. 

»  5  Bingh.  341. 
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in  t^f  C^c^riiuer  Cfixmftrr, 

On  Error  from  the  Queen*»  Bench, 
PLEADING. — PRACTICE. 

fFhere  a  tenant  in  a  writ  of  right  demurred 
to  the  count  of  a  demandant ^  and  there  was 
no  joinder  in  demurrer,  the  Court  held  that 
the  judgment  must  he  that  the  demandant 
be  in  mercy,  and  that  the  tenant  go  without 
day,  but  that  as  both  parties  were  not  be- 
fore  the  Court  on  an  tssue  of  fact  or  law, 
there  could  not  be  final  judgment  in  the 
usual  form,  giving  the  land  to  the  tenant 
and  his  heirs  for  ever. 

This  was  a  writ  of  error  from  the  Court  of 
Queen's  Bench,  and  was  ar^^fued  some  time 
since  by  Mr.  Starhie  for  the  plaintiff  in  error, 
and  by  Mr.  fFightman  for  the  defendant  in 
error. 

Lord  Chief  Justice  Tindal  now  delivered 
judj^ment.-^Hc  said  this  was  a  case  of  a  writ 
of  right  brought  in  the  Court  of  Common 
Pleas  at  Lancaster.  The  tenant  demurred 
specially  to  the  count  of  the  demandant.  The 
demandant  did  not  join  in  demurrer,  but  made 
default.  So  that  the  Court  below  gave  judg- 
ment in  favour '  of  the  tenant,  that  the  de- 
mandant be  in  mercy,  &c.  and  that  the  tenant 
go  without  day ;  and  also  that  the  tenant 
should  recover  the  premises  claimed  under 
ibe  writ,  and  should  hold  the  same  to  him  and 
his  heirs  for  ever.  A  writ  of  error  was  brought 
in  the  Court  of  Queen's"  Bench  against  this 
judgment;  and  that  Court  affirmed  thejudg. 
nieiit  that  the  demandant  be  in  mercy,  and 
that  the  tenant  go  without  a  day ;  but  reversed 
tbe  judgment  as  to  the  residue,  so  far  as  it 
declared  that  the  tenant  should  hold  the  land 
to  himself  and  his  heirs  for  ever.  This  writ 
was  then  brought  to  review  the  judgment  of 
tbe  Court  of  Queen's  Bench,  but  after  argu- 
ment and  consideration  we  think  that  that 
judgment  is  right.  This  is  not  a  demurrer, 
wbere  both  parties  have  joined  in  demurrer, 
and  both  are  before  the  Court  at  the  time  of 
the  judgment;  but  it  is  one  where  the  de- 
mandant has  made  default,  so  that  thout^h  the 
law  may  be  that  if  a  party  makes  default  there 
shall  be  final  judgment  against  him,  according 
to  tbe  case  in  Modern,  5,  where  both  parties 
had  joined  in  demurrer,  and  the  Court  could 
give  judgment  on  all  matters  in  the  case  ;  yet 
here,  one  of  the  parties  having  made  defaulr, 
the  judgment  ought  to  be  that  which  U  given 
in  the  case  of  nonsuit,  or  non  pros,  before  tbe 
appearance  of  the  party.  In  the  case  of  per- 
sonal actions,  the  judgment  against  the  plaintiff 
under  these  circumstance?,  would  be  in  bar  of 
this  particular  action  but  not  in  bar  of  every 
other  action  in  respect  of  the  same  right ;  afid 
so  far  as  analogy  holds,  we  think  that  the  judg- 
ments in  real  actions  ought  to  proceed  on  the 
sime  principle.  Tbe  authority  in  favour  of 
this  proposition  is  Co.  Litt.,^  which  is  strong 
to  shew  that  the  reason  of  the  judgment  being 
final,  rests  upon  the  ground  that  it  is  9fter  the 
issue  joined.    Haydon  ▼.  Smithich^  is  to  the 
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same  effect  In  FItzherbert's  Abridgment.^ 
there  is  a  case  to  shew  that  the  final  judgment 
may  not  be  given  after  default,  unless  such 
default  is  after  the  issue  joined.  In  Brooke's 
Abridgment.^  indeed,  the  contrary  is  stated, 
and  some  authorities  are  cited.  But  as  we 
find  the  law  held  to  be  the  contrnry  by  Lord 
Coke,  wijh  whom  the  aqthority  in  Gold- 
borough  concurs,  and  that  this  agrees  too 
with  reason  and  analogy,  we  think  that  this 
rule  of  law  oujjht  to  prevail,  and  the  judgment 
of  the  Court  of  Queen's  Bench  ought  to  be 
affirmed, 

Msbitt  V.  Rishton,  M.  T.   1839.     Excheq. 
Cham.  

Gutrti'if  JBenct). 

[Before  the  Four  Judges.] 

BANKING  COMPANY.— STAT DTB  OF  FRAUDS. 

Shares  in  a  banhing  company  are  not  *'  goods, 
wares,  and  merchandise,'^ within  the  mean- 
ing of  the  Statute  of  frauds,  and  may 
therefore  be  the  subject  ufa  parol  contract, 

Assumpsit  for  tbe  refusal  to  transfer  100 
shares  in  the  Northern  and  Central  Bank  of 
England.  The  declaration  alleged  that  the 
usual  mode  of  sale  was  for  the  seller  to  sign 
notice  of  the  transfer  to  the  Bank,  and  that 
the  certificates  signed  by  him  were  to  be  pro- 
duced to  the  Bank ;  that  the  defendant  pro- 
mised to  sign,  8cc.  and  deliver  the  certificates, 
but  that  be  refused  so  to  do.  Pleas:  first, 
non  assumpsit  i  second,  that  the  plaintiff  did 
not  buy,  nor  the  defendant  sell  modo  etformd; 
third,  that  it  was  an  entire  contract  for  the 
sale  of  goods  and  merchandises  of  greater 
value  than  10/.,  and  that  there  was  no  note  in 
writing  under  the  17th  section  of  the  Statute 
of  Frauds  ;^  fourth,  that  it  was  a  sale  of  an  in- 
terest in  lands,  and  that  there  was  no  memo- 
randum thereof.  The  replication  took  issue 
on  the  first  and  second  pleas,  and  traversed 
the  third  and  fourth.  The  cause  was  tried 
before  Mr.  Justice  Coleridge  at  Liverpool,  in 
the  Spring  of  1838,  when  it  appeared  chat  the 
plaintiff  was  a  broker  at  Liverpool,  and  the 
defendant  a  cloth  factor  in  Yorkshire;  that 
on  the  8th  of  July  preceding  there  bad  been  a 
conversation  between  the  parties  relating  to 
the  purchase  and  sale  of  100  shares  in  the 
Northern  and  Central  Bdnk,  at  the  rate  of 
2/.  \0s,  a  share :  the  effect  of  the  conversation 
WHS  proved  to  br,  that,  if  on  going  home,  the 
defendant  approved  of  the  price  offered,  he 
would  send  the  necessary  certificates,  and  he 
took  blank  forms  away  with  him  for  the  pur- 
pose. He  did  not  send.  From  that  day  the 
price  began  to  rirc,  and  on  the  Htb  of  August 
it  had  risen  to  41.  per  share.  On  the  4th  of 
August  the  plaintiff  tendered  the  defendant 
the  sum  of  250/.,  and  demanded  the  transfer 


c  245 ;  26  Hen.  8,  fol.  8,  B.  pi.  16. 

d  PI.  57—66. 

*  By  which  it  b  enacted,  that  "  no  contract 
for  the  sale  of  any  goods,  wares,  or  mer- 
chandise, for  the  price  of  10/.  or  upwards, 
shall  be  good,"  without  part  acceptance  or 
to  Goldborough,  90,  260. 1  payment,  or  a  hole  in  writing. 
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of  the  shares.  His  demand  was  refused.  He 
waited  for  a  few  days,  and  then  bought  1 00 
shares  at  the  then  advanced  price,  and  now 
l>roiight  bis  action  for  the  difference.  It  was 
contended,  first,  that  he  had  no  right  to  re. 
cover  at  all ;  and  next,  that,  at  all  events,  he 
could  not  recover  the  full  price  he  had  paid, 
in  consequence  of  choosing  to  watt  so  long 
after  the  refusal  before  he  made  the  purchase. 
The  jury  returned  a  verdict  for  the  plaintiff, — 
Damages  100/  ;  but  leave  was  reserved  to 
move  to  set  aside  this  verdict,  and  enter  a  ver- 
dict on  the  third  and  fourth  pleas  for  the  de- 
fendant. 

Mr.  Crestcell  and  Mr.  Crompton  shewed 
cause  against  the  rule. — It  is  clear  that  these 
shares  do  not  come  within  the  description 
"  goods,  wares,  and  merchandise,"  used  in 
the  Statute  of  Frauds.  It  is  true,  that  in 
Hombloteer  v.  Proud^  it  was  held  that  the 
bills  of  exchange  in  the  hands  of  a  banker  at 
the  time  of  his  bankruptcy,  and  coming  into 
the  possession  of  his  assignees,  were  held  to  be 
goods  and  chattels  in  the  order  and  disposition 
of  the  bankrupt  at  the  time  of  his  bankruptcy 
under  the  provisions  of  the  Statute  of  James. 
But,  in  the  first  place,  bills  of  exchange  are 
more  completely  property,  and  transferable 
property,  than  are  shares  in  a  banking  com- 
pany, for  the  bills  need  only  be  transferred  by 
the  bolder  to  another  person,  and  the  latter 
can  then  sue  on  them,  while  the  transfer  of 
shares  is  clogged  by  many  different  formalities. 
In  fact,  bills  are  like  goods,  for  the  property  in 
them  passes  by  mere  delivery ;  but  that  is  not 
the  case  with  shares  in  a  banking  company : 
so  that  the  rule  which  applies  to  bills  as  re- 
sembling goods,  will  not  apply  to  them.  There 
is,  besides,  a  great  distinction  between  the  ob- 
jects and  the  provisions  of  the  Statute  of  Frauds 
and  those  of  the  Statutes  of  Bankruptcy.  The 
one  is  not  a  guide  for  the  other.  The  Court 
of  Exchequer  has  already  decided  this  ques- 
tion. In  Bligh  V.  Brent/'  it  was  there  held 
that  the  shares  in  the  Chelsea  Water  works 
Company  are  personal  property,  and  will 
therefore  pass  by  a  will  not  executed  accord- 
ing to  the  provisions  of  the  Statute  of  Frauds. 
That  case  must  govern  the  present. 

Mr.  Alexander  in  support  of  the  rule. 
These  shares  are  goods  and  chattels.  Like  goods 
thev  are  the  subject  of  daily  bargain  and  sale, 
and  their  price  is  quoted  like  the  price  of  any 
other  commodity.  It  is  not  because  there  are 
certain  formilities  to  be  observed  in  the  transfer 
of  them,  that  they  are  not  to  be  treated  as 
goodfl  and  chattels,  for  if  that  was  the  rule> 
then  wines  and  spirits  would  not  come  within 
the  description,  nor  would  foreign  silks,  nor 
any  other  things  that  might  be  mentioned. 
In  Ex  parte  yailance,*  it  was  held  that  shares 
of  this  kind  would  pa^s  by  the  act  of  bank- 
ruptcy, with  the  bankrupt's  other  goods,  to  the 
assigness.  The  case  carried  the  law  further 
than  that  of  Httmblower  v.  Proud,  and  settles 
the  principle  on  which  the  present  must  be  de- 
cided.   There  is  no  case  directly  in  point  with 
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the  present,  but  it  is  submitted  that  the  cases 
on  the  bankrupt  acts,  in  which  it  has  been 
held  that  shares  will  pass  to  the  assignees, 
must  be  held  conclusive  on  the  score  of 
analogy. 

There  was  no  argument  on  the  fourth  plea. 

Lord  Denman,  C.  J. — The  question  in  this 
case  is,  whether  the  contract  is  void  under  the 
l/th  section  of  tbe  statute  of  frauds;  that  is» 
whether  a  contract  for  shares  in  a  bankini^ 
company,  is  to  be  considered  a  contract  for  tbe 
sale  of  goods,  wares,  and  merchandises,  within 
the  meaning  of  that  statute.  There  is,  as  it 
has  been  properly  acknowledged,  no  case  ex- 
actly in  point  There  are  cases  which  appear 
to  be  in  point  if  thev  are  looked  at  %vitli 
a  view  to  the  mere  words  uf  the  statute  \  cases 
which  depend  on  the  reputed  ownership  of 
goods  under  the  acts  relating  to  bankrupts ; 
but  looking  at  the  pt»r|)ort  of  these  sections  of 
the  bankrupt  law,  I  think  it  is  not  reasonable 
to  press  more  strongly  than  Mr.  Alexander  has 
done,  the  authority  of  these  decisions.  I  think 
that  these  shares  are  merely  choses  in  action, 
and  are  not  capable  of  delivery,  and  therefore 
that  the  statute  of  frauds  does  uot  vitiate  a 
parol  contract  made  for  the  sale  or  them.  On 
that  point  therefore  the  rule  must  l)e  dis- 
charged. 

Mr.  Justice  Patteson,—!  am  of  the  same 
opinion.  The  distinction  has  been  well  put 
between  the  bankrupt  act  and  the  statute  of 
frauds;  for  the  words  of  the  two  are  very 
different.  In  the  statute  of  frauds,  the  words  are 
"  goods,  wares,  and  merchandize ;  **  in  the  72<i 
section  of  the  bankruptcy  act^  which  provides 
for  the  case  of  reputed  ownership^  tbe  words 
are  "  goods  and  chatteU/' 

The  other  judges  concurred. 

Rule  discharged. — Humble  v.  MitchelL  M. 
T.  1839.    Q.  B.  F.  J. 

On  another  point  the  Court  recommended 
the  plaintiff  to  consent  to  a  reduction  of  da- 
mages. ' 

Cammon  piexiT. 

judge's  siruiiONS.  —  dismissal.  —  intbr- 

FBRBNCE  or  THE  COURT. 

The  Court  will  not  entertain  a  rule  to  dismiss 
a  summons^  which  is  pending^  at  chamlfers, 

fFilde,  Serjt.  shewed  cause  against  a  rule 
obtained  by  Petersdorff',  calling  upon  the  plain- 
tiff to  shew  cause  why  the  particulars  of  set 
off  already  delivered  shoula  not  be  deemed 
sufficient,  or  why  the  defendant  or  the  bank- 
rupt should  not  be  at  liberty  to  inspect  the 
books  of  the  bankrupt,  and  why  the  summons 
now  pending  between  the  parties  for  further 
and  better  particulars  shoula  not  be  dismissed. 
It  was  an  action  by  tbe  assignees  of  a  bankrupt 
against  the  defendant,  who  was  an  architect, 
and  the  defendant  pleaded  by  way  of  set  off,  a 
claim  for  commission  or  allowance  on  certain, 
work  done.  An  application  for  better  JP^r* 
ticulars  was  made  at  chambers  on  the  27th 
April,  and  on  the  2d  May  an  order  was  made 
that  further  and  better  particulars  should  be 
delivered.  New  particulars  were  in  conse* 
quence  given,  but  the  plaintiffs  obtained  tt 
second  summons  with  the  same  object  as  that 
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which  had  been  first  f^Dted ;  but  od  its  coming 
on  to  be  heard,  the  defendant's  attorney  stated 
that  he  had  delivered  the  best  particulars  in 
his  power,  and  that  he  could  deliver  no  others, 
unless  he  should  be  permitted  to  inspect  the 
bankrupt's  books.  That  an  account  bad  been 
stated  between  the  bankrupt  and  the  defendant 
in  the  year  1834,  when  they  had  settled  their 
mutual  claims,  and  that  the  particulars  de- 
livered were^  as  nearly  as  could  be  collected, 
a  copy  of  that  account,  but  that  the  dates  and 
miwUUs  of  the  account  could  not  be  supplied. 
An  application  was  then  naade  to  the  learned 
judge  If^aughnn^  J.,)  to  allow  the  summons  to 
be  postponed,  in  order  that  an  affidavit  might 
be  procured  from  the  bankrupt ;  and  it  was 
now  sworn  that  the  postponement  having  been 
granted,  on  application  being  made  to  the 
bankrupt  he  refused  to  swear,  because  the  at- 
torney for  the  assignees  had  declared  that  they 
would  not  interest  themselves  in  procuring  his 
certificate  if  he  made  any  affidavit.  The  pre- 
sent application  was  thereupon  made  in  Trinity 
Term. 

It  was  contended  that  the  course  which  had 
been  adopted  by  the  defendant  in  coming  to  the 
court  was  quite  unjustified,  and  that  it  was  his 
duty  to  wait  until  the  summons  was  decided 
upon  by  the  learned  judge.  The  judge  might 
come  to  a  right  conclusion,  and  it  was  not  for 
the  defendant  to  presume  that  he  would  come 
to  any  decision  opposed  to  his  interests.  The 
defendant's  attorney,  in  an  affidavit  which  he 
now  made,  denied  the  use  of  the  expressions 
attributed  to  him  by  the  bankrupt,  but  it  was 
urged  that  the  merits  of  the  set  off  ought  to  be 
discussed  now. 

Kelljf  and  Petersdorff,  in  support  of  the  rule, 
submitted  that  as  the  defendant  had  failed  in 
procuring  the  affidavit  which  he  had  desired  to 
produce,  it  would  have  been  useless  for  him  to 
go  back  to  chambers,  and  that  he  was  therefore 
quite  right  to  come  to  the  Court. 

Mfiule,  J. — The  learned  judge  has  not  yet 
called  upon  you  to  give  the  better  particulars, 
without  the  inspection  of  the  books.  Then 
why  should  you  come  here  ?  he  may  decide  in 
your  favor. 

Timdal,  G.  J. — The  same  question  is  going 
on  in  two  places  at  once ;  before  the  learned 
judge  at  chambers,  and  in  this  Court. 

AW/y.— The  whole  question  was  now  before 
the  Court  and  might  be  decided. 

Aiauie,  J. — Can  you  say  that  this  proceeding 
has  any  other  effect  than  that  of  withdrawing 
a  pending  summons  from  a  learned  judge  at 
chambers  ?  You  might  urge  your  answer,  and 
your  excuse  before  the  judge,  and  it  is  quite 
without  a  precedent  to  take  such  a  step  as  this. 
Jf  the  judge  does  not  think  your  excuse  reason- 
able, you  may  come  to  the  court  to  review  his 
decision. 

Keiiy, — ^An  opinion  was  expressed  by  the 
learned  judge,  which  led  the  defendant  to 
unileratand  what  would  be  the  result  of  this 
case. 

Timdml,  C.  J.— When  you  go  back  before 
the  learned  judge,  he  may  come  to  the  decision 
which  you  wish  us  to  arrive  at ;  but  now  you 


!  bring  the  case  before  a  higher  authority  at  a 
double  expense,  while  the  same  matter  may  be 
brought  out  itefure  a  judge,  and  may  be  listened 
to  bv  him. 

Rule  discharged. — y4bt}ott  and  others,  assig- 
neea  v.  H upper,  M.  T.  1839.    C.  P. 

INTERPLEADER  RULE.— COSTS. 

In  an  action  to  recover  183/.,  a  second  ct*nm 
having  been  set  up,  the  defendant  applied 
to  the  Court  under  the  interpleader  Act,  and 
an  order  was  made  for  the  trial  of  a 
feigned  issue  between  the  two  claimants, 
A  verdict  having  been  found  for  thepUtin^ 
tiff  in  the  original  action  for  60/.,  the 
learned  Judge  ordered  each  party  to  pny 
his  own  coats :  Held,  that  it  was  a  reason* 
able  exercise  of  the  discretion  vested  in  him 
by  the  statute,  upon  an  application  to  set 
aside  the  order  which  he  made. 

Cowan  moved  for  a  rule  calling  on  the  de- 
fendant to  shew  cause  why  an  order  made  by 
Coltman,  J.,  at  chambers  should  not  be  dis- 
charged, and  why  the  plaintiff  should  not  have 
his  costs  of  the  original  action  between  the 
parties,  and  of  a  feigned  issue  ordered  to  be 
tried  under  the  provisions  of  the  Interpleader 
Act.  The  affidavits  on  which  he  moved  stated 
that  in  the  year  1835,  Messrs.  Sunderland, 
Donnell  &  Co.,  army  clothiers,  entered  into  a 
contract  to  supply  certain  clothing  to  the  Mi* 
litary  Academy  at  Woolwich,  and  that  they 
made  a  sub-contract  with  Hall  Carr,  the  bank- 
rupt, who  was  the  father  of  the  plaintiff.  The 
bankrupt  continued  to  perform  his  contract  up 
to  the  year  1838.  In  the  month  of  June  in 
that  year,  a  warrant  was  issued  for  the  delivery 
of  129  suits  of  clothes  on  the  31st  August,  and 
the  bankrupt  proceeded  to  accomplish  the  or- 
der; but  the  clothes  were  not  duly  delivered, 
and  on  the  3rd  September  the  bankrupt  ab- 
sconded to  America.  The  plaintiff  earned  on 
a  separate  business  at  Woolwich  as  a  tailor, 
and  in  consequence  of  the  default  made  by  his 
father,  he  undertook  at  the  desire  of  the  soper- 
intendant  of  the  college,  to  supply  the  clothes, 
and  in  order  to  complete  the  order  within  the 
time  allowed  him,  he  took  those  suits  which 
his  father  had  already  made,  or  had  com- 
menced ;  and  having  made  up  the  requisite 
number,  on  the  17th  Septem.  he  delivered  the 
whole  quantity.  He  then  applied  to  Messrs. 
Sunderland,  Donnell  &  Co.  for  payment  for 
the  clothes ;  but  a  cross  demand  being  made  by 
the  assignees  of  Hall  Carr,  the  bankrupt,  he 
refused  to  pay  either  party.  The  plaintiff  then 
brought  an  action,  and  indorsed  his  writ  of 
summons  for  183/.,  the  amount  which  he 
clahned  for  that  portion  of  the  contract  which 
he  had  performed ;  but  a  claim  was  then  also 
made  by  the  assignees  for  the  whole  amount  of 
.492/.  lis,  6d.  due  upon  the  contract.  In 
March  1839,  Messrs,  Sunderland  &  Co.  applied 
to  the  Court  under  the  Interpleader  Act,  and  a 
feigned  issue  was  ordered  to  be  tried  between 
the  plaintiff  and  the  assignees  of  Hall  Carr,  in 
order  to  ascertain  how  much  of  the  sum  of 
492/.  17'.  6i/.  which  was  paid  into  Court,  either 
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partywas  entitled  to  receive.  The  issue  was  tried, 
and  a  verdict  returned  for  the  piaintiff  for  50/., 
and  on  tlie  30th  October  an  application  was 
made  to  CoUman  J.,  at  chambers,  to  make  an 
order  as  to  costs,  and  he  directed  that  each  party 
should  pay  his  own  costs.  It  was  now  con- 
tended that  the  same  rule  which  was  observed 
in  ordinary  actions  as  to  the  disposition  of 
costs,  should  be  followed  in  a  case  of  the  pre- 
sent nature.  The  plaintiff  was  substantially  the 
successful  party,  and  he  was  therefore  entitled 
to  costs. 

Bosanguet,  J. — The  costs  do  not  follow  as  a 
matter  of  course.  If  the  learned  J  ud^e  had  di- 
rected the  costs  to  abide  the  event,  there  would 
have  been  a  difference ;  but  here  the  costs  are 
in  the  discretion  of  the  judge. 

Cowan  urged  that  the  plaintiff  was  in  no 
wise  desirous  of  being  a  party  to  the  feigned 
issue-  He  brought  his  action  in  the  ordinary 
manner,  and  it  would  be  unjust  that  he  should 
be  compelled  to  pay  costs,  when  he  had  suc- 
ceeded. It  was  in  the  power  of  the  assignees 
to  have  protected  themselves  effectually  by 
paying  money  into  Court.  The  costs  did  not 
depend  on  the  amount  of  the  damages  reco- 
vered, but  upon  the  result  of  the  issue. 

Tindal,  C.J. — I  think  we  ought  not  to  disturb 
this  order  made  by  Mr.  Justice  Cottman,  un- 
less we  can  see  that  in  the  exercise  of  the  dis- 
cretion clearly  given  to  him  by  the  statute,  he 
has  arrived  at  a  wrong  conclusion.  But 
I  confess  that  I  do  not  see  that  under  the  cir- 
cumstances of  this  case  he  has  done  so.  Here 
was  a  sum  of  money  lying  in  medio  between 
the  parties ;  each  of  them  claimed  it,  and  each 
was  wrong.  Supposing  this  case  to  have  been 
referred  to  an  arbitrator  with  authority  to  give 
costs  accordinjjT  to  his  discretion,  could  we 
say  that  it  was  in  the  exercise  of  an  unsound 
discretion,  that  after  giving  a  part  of  the  sum 
to  the  plaintiff,  far  short  of  that  claimed,  he 
had  made  each  of  the  parties  bear  his  own 
costs  ?  I  think  that  the  order  was  made  in  the 
exercise  of  a  sound  discretion. 
Bosanquet,  J.  concurred. 
Mftule,  J. — The  obiect  of  an  interpleader 
rule  and  of  a  feigned  issue  is  to  enable  the 
judge  to  distribute  the  finding,  and  it  is  quite 
immaterial,  which  was  the  plaintiff,  and  which 
was  the  defendant.  Here  it  is  found  that  the 
plaintiff  is  entitled  to  a  sum,  one  third  part 
only  of  that  claimed,  and  that  the  defendant 
is  entitled  to  a  great  deal  more ;  and  it  seems 
to  me  that  this  order  is  both  reasonaMe  and 
just. 

Rule  refused. — fFilliam  Curt  v.  Edwards  and 
others,  amgnees  of  Hall  Carr,  a  bankrupt,  M. 
T.  1S39.    C.  P. 


JDDGHBNT  AS  IN  CASK  OP  A  NONSUTT. — COSTS 
OF  THE  DAY. — SECOND  DEFAULT. 

fFhere  a  plaintiff  has  made  default  in  pro- 
ceeding  to  trial  pursuant  to  notice,  and 
that  default  is  cured  by  the  defendant  ob» 
taining  the  costs  of  the  day,  thai  does  not 


preclude  the  latter  from  taking  adtfantafs 
of  a  subsequent  default  in  not  giving  nottct 
of  trial. 

In  this  case  issue  had  been  joined  on  the 
first  day  of  Michaelmas  Term,  1838 ;  also  notice 
of  trial  had  been  griven  for  the  second  sittings 
in  the  same  term.    The  cause  aftenvards  was 
made  a  remanet  for  the  sittings  after  term ; 
then,  however,  the  plaintiff  did  not  proceed  to 
trial.    A  rule  nisi  was  obtained  for  costs  of  the 
day  for  not  proceeding  to  trial  on  the  last  day 
of  Hilary  Term.      It  was  drawn  up  for  the 
second  day  of  Easter  Term,  and  upon  no  cause 
being  shown,  was  made  absolute.     On  the 
first  of  May  taxation  took  place,  and  the  costi 
were  paid;  a  rule  nisi  for  judgment  as  in  the 
case  of  a  nonsuit,  was  obtained  on  the  7th  of 
May,  to  shew  cause  on  the  first  day  of  Trinity 
Term;  on  the  4  th  of  June  cause  was  shewn, 
when,  on  the  ground  (according  to  the  defen- 
dant's statement)  of  a  defect  in  the  affidavit 
upon  which  the  rule  had  been  obtained ;  but, 
(according  to  the  plaintiff's  statement)  of  the 
defendant  having  obtained  the  costs  of  the  djy, 
the  rule  was  discharged  w^ith  costs.    On  the 
6th  of  June  the  costs  of  that  rule  were  paid, 
and  on  the  10th,  the  present  rule  for  judgment 
as  in  case  of  a  nonsuit  was  obtained.    By  con- 
sent the  rule  was  enlarged  until  the  present 
term.    Since  Michaelmas  Term  1838,  no  fresh 
notice  of  trial  had  been  given. 

Cole  submitted  in  the  first  place,  that  costs 
of  the  day  having  been  paid,  judgment  as  in 
case  of  a  nonsuit  could  not  be  obtained ;  and 
no  fresh  notice  of  trial  being  given,  there  could 
be  no  secqnd  default. 

R,  y,  Richards,  in  support^  contended  that 
a  second  default  bad  been  committed,  because 
no  notice  of  trial  had  been  given  for  the  sittings 
in  Easter  Term. 

Per  Curiam.-^The  rule  of  Reg.  Gen.  H.  T. 
2  W.  4,  cures  the  first  default,  from  a  motion 
being  made  for  costs  of  the  day ;  but  the  defen- 
dant  is  not  precluded  from  taking  advantage  of 
a  subsequent  default. 

Rule  discharged  on  a  peremptory  under* 
tMng,—Smi(h  v.  Pale,  M. T.  1839.    Ex.heq. 
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We  omitted  to  mention  that  the*  '*  Un- 
commou  Law  Rhymes,"  which  appeared  in 
our  last  number,  were  sent  by  a  correspondent, 
who  states  that  while  dancing  a  very  weary 
attendance  at  the  Judges'  Chambers,  his  foot 
chanced  to  disturb  a  rather  questionable  look- 
ing packet;  that  curiosity  prompted  him  to 
look  into  it,  as  it  bore  no  superscription  and 
was  unsealed,  when  the  lines  in  question  met 
his  eye.  He  was  unable  to  discover  the  au- 
thor, and  sent  us  a  copy  of  the  M8. 

The  complaint  of  K.  C.  has  been  communi- 
cated to  the  Publisher,  and  we  have  no  doobt 
will  be  promptly  attended  to. 

The  letters  of  S.  P. ;  H.  O.  B. ;  and  H.  B., 
have  been  received.  The  subjects  to  which 
they  relate  have  perhaps  been  sufficiently  dis- 
cussed, but  the  letters  shall  be  considered. 


STfir  Utqal  ^bwvi^tv^ 


SATURDAY,  DECEMBER  14,  1839. 


**  QuodmagriB  ad  Not 


Pertinety  etaescire  malam  est,  agitaiuu^. 


Ho  RAT. 


THE  APPROACHING  SESSION  OF 
PARLIAMENT. 


Parliament  is  now  formally  appointed  to 
meet  on  the  16th  of  January,  and  public 
expectation  is,  as  usual,  on  the  tiptoe.  This 
meeting  is  undoubtedly  rendered  the  more 
interesting  by  the  nicely  balanced  state  of 
parties,  and  tiic  many  really  important  mat- 
ters which  must  almost  immediately  come 
under  their  consideration.  Some  of  these 
are  highly  interesting  to  us  as  lawyers.  With 
the  mere  contests  of  party  we  have  nothing 
^whatever  to  do.  The  two  great  parties  in 
the  state  each  rank  many  most  distinguished 
members  of  the  profession  on  their  side; 
the  whole  firmament  of  stars  cannot  shine 
on  us  at  one  time.  We  are  content  with 
one  hemisphere,  and  are  not  disposed  to 
quarrel  with  any  one  because  they  prefer 
the  other.  As  to  all  mere  party  matters, 
therefore,  we  have  nothing  to  say ;  nor  are 
'we  to  be  tempted,  even  by  the  strictly  pro- 
fessional contest  pending  at  Newark,  to 
"write  one  syllable.  Neither  do  we  concern 
ourselves  with  the  victories  in  Affghanistan, 
nor  even  with  tea,  although  we  admit  that 
this  comes  home  to  "  the  business  and 
bo6oms  "  of  our  readers  more  than  the  rest. 
The  question  of  Privilege,  however, — the 
reforms  in  Chancery  and  Bankruptcy, — the 
County  Courts  Bill,-  the  Enfranchisement 
of  Copyholds,— the  Consolidation  of  our 
Statute  and  Common  Law, -^ these  are  in- 
deed most  interesting  to  us,— most  per- 
tinent to  us  :  a  word  therefore  as  to  each. 

The  question  of  Privilege  will  probably 
be  the  first  of  these  which  may  call  for  the 
attention  of  the  House ;  and,  as  in  the  case 
of  Polack,  the  privileges  of  the  House  of 
Ix>rds  was  incidentally  trenched  on,  for  in 
that  case  the  matter  alleged  to  be  libellous 
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was  contained  in  evidence  taken  before  a 
Committee  of  the  House  of  Lords,  printed 
by  the  House  of  Commons,— we  think  it  not 
unlikely  that  this  circumstance  may  lead  to 
the  introduction  of  a  declaratory  bill,  which 
may  pass  both  Houses  almost  unanimously. 

With  respect  to  reform  in  Chancery,  we 
conceive  that  the  Lord  Chancellor  is  pledged 
to  bring  in  his  measure  early  in  the  ensuing 
Session,  and  that  Lord  Brougham  and  Lord 
Lyndhurst  are  bound  to  give  their  assistance 
in  .devising  a  remedy  for  the  admitted  evils 
under  which  the  Court  of  Chancery  now 
labours.*  We  collect  from  the  late  debate 
that  the  Chancellor  favours  the  appoint- 
ment of  two  more  Judges  in  the  Court  of 
Chancery,  and  the  abolition  of  the  Equity 
Exchequer; — the  assimilating  the  practice 
of  all  the  Courts  of  Chancery ;— the  reform 
of  all  the  subordinate  offices ; — and,  above 
all,  the  establishment  of  a  permanent  Lord 
Chancellor. 

The  Bankruptcy  Commission,  to  which 
we  adverted  last  week,  has  had  several 
sittings,  and  we  understand  it  is  not  im- 
probable they  may  close  their  labours  and 
make  their  Report  early  in  the  next  Session, 
and  in  sufficient  time  to  allow  its  being 
acted  on  forthwith.  We  shall  be  surprised 
if  they  do  not  recommend  the  abolition  of 
the  Court  of  Review,  —  the  consolidation 
of  the  Bankruptcy  and  Insolvent  Debtors' 
Courts,  and  the  extension  of  the  powers  of 
the  Bankruptcy  Commissioners  throughout 
the  provinces. 

Tlie  County  Courts  Bill  will  probably  be 
renewed,  as  founded  and  remodelled  by  the 
Select  Committee  of  last  Session.  By  the^e 
the  patronage  is  vested  in  the  Lord  Chan- 
cellor. 

*■  8ee  the  debate  in  the  House  of  Lords, 
June  1839,  18  L.  O.  161—169. 
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The  Bill  for  Enfranchisement  of  Copy* 
holds,  which  reached  the  House  of  Jx)rdB, 
will,  we  trust,  be  renewed  there  in  such 
time  that  it  may  pass ;  and  we  have  good 
reason  to  hope  this,  as  all  parties  concurred 
in  the  principle  of  this  Bill,  although  Lord 
Lyndhurst  disapproved  of  some  of  its  de- 
tails.** 

The  Consolidation  of  our  Statute  Law 
and  of  our  Common  Law  have  not  as  yet 
been  formally  brought  before  Parliament, 
but  we  conceive  the  time  has  arrived  when 
this  question  may  be  advantageously  dis- 
cussed.^ 

All  these  matters  will  no  doubt  engage 
much  of  our  attention  in  the  ensuing  le^ 
session j  and  we  shall  have  occasion  to  dis- 
cuss each  of  them  separately. 


PRACTICAL  POINTS  OF  GENERAL 

INTEREST. 


RATING  A  WOBKHOUSB. 

The  following  case  decides  a  point  of  some 
practical  importance — that  the  guardians  of 
a  union  are  rateable  for  a  workhouse  erected 
under  4  &  5  W.  4,  c.  76^  in  one  of  the 
parishes  of  the  union,  to  the  poor-rate  of 
the  parish  in  which  the  house  is  situate. 

Lord  Denman,  C.  J.,  delivered  the  judg- 
ment of  the  Court. — The  question  is,  whe- 
ther a  workhouse  situate  in  one  of  many 
parishes  which  have  been  formed  into  a 
union  is  rateable,  in  the  hands  of  the  guar- 
dians, towards  the  relief  of  the  poor  of  the 
parish  in  which  it  is.  To  shew  that  it  is 
not  so  rateable  the  class  of  cases  was  re- 
ferred to  in  which  the  Court  has  held  pro- 
perty exempt  from  rating  by  reason  of  its 
being  wholly  unproductive  to  the  occupiers, 
commencing  with  The  Salter's  Load  Sluce 
case,  4  T.  K.  730,  and  ending  with  the 
late  decision  in  favour  of  the  corporation  of 
Liverpool.  The  great  leading  principle  of 
these  cases  I  take  to  be  this— that  when 
that  person  who  must  be  deemed  the  actual 
occupier  is  merely  a  trustee  for  others,  and 
is  prevented  by  the  law  from  deriving  any 
benefit  whatever  from  the  occupation,  that 
person  cannot  be  considered  as  the  occupier 
for  the  purpose  of  being  rated :  the  act  of 
Elizabeth  plainly  supposing  both  control 
over  the  property  and  the  power  of  enjoy- 
ing it.     llius,  in  The  Salter's  Load  Sluice 

^  See  the  debate,  ante,  pp.  81—85. 

c  See  Mr.  Tyrrell's  propoaiiioiis,  and  the 
Report  of  the  Select  Committee,  18  L.  O. 
401,417,  and  465. 


case,  where  tolls  were  to  be  applied  for  the 
several  purposes   of  the  act,   and  for   no 
other  whatever.  Lord  Kenyan  said,  '•  here 
is  property  which  is  the  subject  of  the  rate, 
but  no  occupier  of  it."  The  Liverpool  case, 
7  B.  &  C.  61 ;  S.  C.  9  D.  &  R.  780,  may 
be  considered  as  the  same  with  that  just 
cited,  which  it  expressly  follows,  and  The 
Weaver  Navigation  case,  7  B.  &  C.  70,  n.  ; 
S.  C.  9  D.  &  R.  788,  in  the  same  volume, 
agrees  with  them  entirely.     Rex  v.  Scit/- 
coates,  12  East,  40,  fully  acknowledges  the 
principle,  on  which  also  we  lately  decided 
Reg.  V.  Beverley  Gas-works,  1  N.  &  P.  646  ; 
and  the  very  important  case  of  Reg.  v.  The 
Corporation  of  Liverpool,  IP.  &  D.  334. 
Under  the  circumstances  which  appear  on 
all  these  occasions,  there  is  no  impropriety 
in  saying  that  the  public  was  the  occupier, 
made  such  by  act  of  parliament,  and  receiv- 
ing  by  the  same  authority  all  the  profits  of 
the  property,  while  those  who  woi^d  other- 
wise have  been  the  occupiers  are  in  the 
situation  of  public  servants,  receivers,  and 
managers  for  the  public  benefit,  without 
any  interest  of  their  own.    So  it  was  argued 
here— the  workhouse  is  hired  by  the  guar- 
dians under  authority  of  the  late  statute  for 
the  public  purpose  of  maintaining  the  poor, 
and  with  no  private  advantage  to  the  oc- 
cupiers.    But  though  the  maintenance  of 
the  poor  be  a  public  purpose,  the   main- 
tenance of  the  poor  of  this  particular  dis- 
trict is  a  burden  on  that  district  alone.    The 
occupation  is  not  beneficial  to  the  guardians 
individually^   but  the   most  advantageous 
mode  of  relieving  their  poor  is  an  advantage 
to  that  body.     We  decided  accordingly  in 
The  Governors  of  the  Poor  of  Bristol  v. 
Waite,  5  A.  &  E.  1 ;  S.  C.  6  N.  &  M.  383, 
which  can  only  be  distinguished  from  the 
case  before  us  by  the  local  situation  of  this 
property,  which  b  within  one  of  the  parishes 
composing  the  union.     But  one  parish  is 
not  more  a  separate  body  from  anotlier  than 
the  parish  of  St.  Mary  the  More  in  Wal- 
lingford  is  from  the  union  which  annexes  it 
to  twenty-eight  other  parishes.     It  is  not 
necessary  to  make  any  observation  on  the 
intermediate  cases  of  property  voluntarily 
appropriated  to  religious  and  charitable  pur- 
poses.    We  dedde  on  the  ground  that  this 
property,  not  being  devoted  to  a  public  pur- 
pose,  and   being  beneficially  occupied,     is 
subject  to  the  poor-rate.     Order  of  sessicnis 
confirmed. — Reg.  v.  The  Guardians  of  the 
Wallingford  Union,  2  P.  &  D.  226. 
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Sous  alteratioD  of  the  Civil  Libt  will  be  re<r 
quired  on  the  approaching  marriage  of  her 
Majesty.  It  will  be  necessary,  as  in  the  ca^es 
of  persons  of  less  exalted  station,  to  say  some- 
thinfi^  about  marriage  iettlemenit,  and  that,  as 
we  conceive,  immediately  on  the  meeting  of 
Parliament.  Very  soon  after  the  accession  of 
Queen  Anne,  the  Civil  List  was  settled  with- 
out dissolving  the  Parliament,  and  on  the  17th 
March,  1701^  the  House  came  to  a  resolution 
nemine  contradicenie,  that  the  same  revenues 
which  were  payable  to  King  William  the  Third 
during  his  life,  be  granted  and  continued  to 
Queen  Anne.  See  Journals  of  the  House  of 
Commons,  1701,  p.  802.  And  a  bill  founded 
on  this  resolution  passed  both  Houses;  but  as 
far  as  we  can  discover,  no  increase  was  made 
to  the  allowance  of  Prince  George. 

Under  these  circumstances,  we  shall  extract 
for  our  readers'  information,  the  following 
short  history  of  the  Civil  List,  from  Mr.  Stew- 
art's "  Rights  of  Persons  according  to  the  Text 
of  Blackstone." 

*'  Before  any  part  of  the  consolidated 
fund  (the  stirplusses  whereof  are  one  of  the 
chief  ingredients  that  form  the  sinking  fund) 
can  be  applied  to  diminish  the  principal  of  the 
public  debt,  it  stands  mortgaged  by  parliament 
to  raise  an  annual  sum  for  the  maintenance  of 
the  king's  household  and  the  civil  list.  For 
this  purpose,  in  the  reigns  preceding  that  of 
George  dd,  the  produce  of  certain  branches 
of  the  Excise  and  Customs,  the  Post  Office, 
the  duty  of  wine  licenses,  the  revenues  of  tlie 
remuning  crown  lands,  the  profits  arising  from 
courts  of  justice,  (which  articles  include  all 
the  hereditary  revenues  of  the  Crown),  and 
also  a  clear  annuity  of  120,000/.  in  money, 
were  settled  on  the  King  for  life,  for  the  sup- 
port  of  his  Majesty's  household,  and  the  honour 
and  dignity  of  the  Crown.  And  as  the  amounts 
of  these  several  branches  was  uncertain, 
(though  in  the  reign  of  Geo.  2,  they  were  com- 

{ rated  to  have  sometimes  raised  almost  a  mil- 
icni),  if  they  did  not  arise  annually  to  800,000/. 
the  parliament  engaged  to  make  up  the 
deficiency.  But  his  Majesty  George  the  3d, 
having,  soon  after  his  accession,  spontaneously 
signified  his  consent  that  his  own  hereditary 
revenues  might  be  so  disposed  of  as  might  best 
conduce  to  the  utility  and  satisfaction  of  the 
pablic;  and  having  graciously  accepted  the 
limited  sum  of  800,000/.  per  annum  for  the 
support  of  his  civil  list ;  the  said  hereditary 
and  other  revenues  were  carried  into  and  made 
a  part  of  the  aggregate  fund,  and  the  aggregate 
fund  was  charged  *  with  the  payment  of  the 

*  Stat.  1  Geo.  3,  c.  1 . 


whole  annuity  to  the  Crown  of  800,000/,  which 
htiuff  found  insufficient,  was  increased  in  1777 
to  900,000/.  per  annum.  Hereby  the  revenues 
themselves,  being  put  under  the  same  care  and 
management  as  the  other  branches  of  the  public 

{>atrimony,  produce  more  and  are  better  col- 
ected  than  heretofore;  and  the  public  was 
still  a  gainer  of  near  100,000/.  per  annum  I>y 
this  dismterested  conduct  of  his  Majesty. 

*'  On  the  accession  of  George  the  4th,  he 
also  placed  his  interest  in  the  hereditary  reve- 
nues of  the  Crown  at  the  disposal  of  the  House 
of  Commons,  and  they  were  carried  to  the 
consolidated  fund  for  his  life,  I  G-  4,  c.  1  ;  and 
by  the  same  statute  a  revenue  of  850,000/  in 
Efngland,  and  207,000/.  in  Ireland,  was  granted 
to  his  Majesty  for  life.  On  the  accession  of 
William  the  4th,  the  hereditary  revenues  of 
the  Crown  were  also  surrendered  in  the  same 
manner,  and  the  clear  vearly  sum  of  510,009/. 
was  directed  to  be  paia  out  of  the  consolidated 
fund,  for  the  support  of  his  Majesty's  house- 
hold, and  of  the  honour  and  (lignity  of  the 
Crown,  1  W.  4,  c.  26.  And  by  the  same 
statute,  the  civil  list  was  relieved  from  those 
expenses  which  had  no  immediate  connection 
with  the  royal  dignity,  or  the  personal  comfort 
of  the  sovereign,  but  which  belonged  rather  to 
the  civil  government  of  the  state.  It  was  also 
provided  that  if  the  civil  list  ever  exceeded 
the  sum  of  639,000/.,  the  particulars  and 
cause  of  such  excess  was  to  be  laid  before 
parliament.  On  the  accession  of  her  present 
Majesty,  a  similar  course  was  pursued  in  all 
particulars.  By  the  1  Vict.  c.  2,  the  hereditary 
revenues  of  the  Crown  were  carried  to  the 
consolidated  fund  during  the  life  of  her  Majesty 
(s.  2,)  and  the  yearly  sum  of  385,000/.  is  to  be 
paid  out  of  the  consolidated  fund  for  the  sup- 
port of  her  Majesty's  household,  and  the 
honour  and  dignity  of  the  Crown  ;  and  by  s. 
10,  it  is  enacted,  that  whenever  the  total  charge 
on  the  civil  list  shall  in  any  year  exceed  the 
sum  of  400,000/.,  an  account  of  the  particulars 
shall  be  laid  before  parliament. 

''The  expences  defrayed  by  the  civil  list 
were  those  that  in  any  shape  related  to  civil 
government ;  as,  the  expences  of  the  royal 
household ;  the  revenues  allotted  to  the  judges, 
previous  to  the  year  1 758  ;  all  salaries  to  offi- 
cers of  state,  and  every  of  the  king's  servants  ; 
the  appointment  to  foreign  ambassadors  j  the 
maintenance  of  the  queen  and  royal  family ; 
the  king's  private  expences,  or  privy  purse ; 
and  other  very  numerous)  out;;oing9,  as  secret 
service  money,  pensions,  and  other  bounties  ; 
which  sometimes  have  so  far  exceeded  the  re- 
venues appointed  for  that  purpose,  that  appli- 
cation has  been  made  to  parliament  to  dit»- 
charge  the  debts  contracted  on  the  civil  list ; 
as  particularly  in  1724,  when  one  million  vvas 
granted  for  that  purpose  bv  the  statute  11  G.  I, 
c.  17,  and  in  1769  and  17?7,  when  half  a  mil- 
lion and  600,000/.  were  appropriated  to  the 
like  uses,  by  the  statutes  9  G.  3,  c.  34,  and 
1 7  G.  3,  c.  47. 

"  But  at  the  commencement  of  the  last  reign 
an  alteration  as  to  this  was  made,  and  the  re- 
I  venues  of  the  judges,  tlie  appointments  to  the 
*  12 
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forei|;n  ambassadors,  and  the  maintenance  of 
the  roval  family,^  were  charged  on  the  conso- 
lidated fund,  to  which  is  now  added  the  secret 
service  muney ;  and  the  only  charges  on  the 
allowance  to  her  present  Majesty  are  the  fol- 
lowing : — 

First  class— For  her  Majesty's  privy         Jt. 
purse 60,000 

Second  class — Salaries  of  her  Ma- 
jesty's household,  and  retired  al- 
lowances       131^60 

Third  class — Expences  of  her  Ma-  - 
jesty's  household 172,500 

Fourth  class — Royal  bounty,  alms, 
and  special  services 13,200 

Fifth  class — Pensions  to  the  extent 
of  iCl,i200per  annain<^  .... 

Sixth  class — Unappropriated  monies         8,040 

,€385,000 

"  The  civil  list  is  indeed  properly  the  whole 
of  the  King's  revenue  in  his  own  distinct  capa- 
city; the  rest  being  rather  the  revenue  of  the 
public,  or  its  creditors,  though  collected  and 
distributed  again,  in  the  name  and  by  the 
officers  of  the  crown ;  it  now  standing  in  the 
saifie  place  as  the  hereditary  income  did  for- 
merly ;  and  as  that  has  gradually  diminished, 
the  parliamentary  appointments  have  increased. 
The  whole  revenue  of  Queen  Elizabeth  did  not 
amount  to  more  than  600,000/.  a-year,*'  that 
of  King  Charles  I,  was  800,000/  ,e  and  the  re- 
venue voted  for  King  Chas.  2,  was  1 ,200,000/.,' 
though  complaints  were  made  (in  the  first 
years  at  least)  that  it  did  not  amount  to  so 
much.K  But  it  must  be  observed,  that  under 
these  sums  were  included  all  manner  of  public 
expenses;  among  which  Lord  Clarendon  in 
bis  speech  to  the  parliament  computed  that 
the  cnarge  of  the  navy  and  land  forces  amount- 
ed annually  to  800,000/.,  which  was  ten  times 
more  than  before  the  former  troubles^  The 
same  revenue,  subject  to  the  same  charges,  was 
settled  on  King  James  2  :t  but  by  the  increase 
of  trade,  and  more  frugal  management,  it 
amounted  on  an  averasfe  to  a  million  and  a 
half  per  annum,  (besides  other  additional  cus- 
toms granted  by  parliament.i  which  produced 
an  annual  revenue  of  400,00^)/.)  out  of  which 

^  The  allowances  to  the  various  branches  of 
the  royal  family  were  formerly  charged  on 
the  civil  list,  but  they  are  now  charged  on  the 
consolidated  fund,  1  W.  4,  c.  25,  and  I  &  2 
W.  4.  c.  20.  These  allowances  in  the  year 
1838,  amounted  to  the  sum  of  278.857/.  By 
an  act  of  the  present  Queen,  1  &  2  Vict.  c.  8, 
her  Majesty  is  enabled  to  grant  an  annual  sum 
of  30,000/.  to  her  Royal  Highness  the  Duchess 
of  Kent,  charged  on  this  fund. 

c  This  iiem  has  been  much  reduced  under 
the  1  &  2  Vict.  c.  2. 

^  Lord  f/lar.  continuation,  163. 

•  Com.  Jour.  4  Sept.  1660.  1 1bid, 

t  fM.  4  June  1663 ;  Lord  Clar.  Ibid. 

^  Lord  Clar.  165. 

i  Stat.  1  Jac.  2,  c.  1. 

i  Stat.  I  Jac.  2,  c.  3. 


his  fleet  and  army  were  maintuned  at  the 
yearly  expense  of  1,000,000/.*  After  the  re- 
volution, when  the  parliament  took  into  its 
own  hands  the  annual  support  of  the  forces, 
both  maritime  and  military,  a  civil  list  revenue 
was  settled  on  the  new  King  and  Queen , 
amounting  with  the  hereditary  duties,  to 
700,000/.  per  annum,i  and  the  same  was  con- 
tinued to  Queen  Anne  and  King  George  1.™ 
That  of  King  George  2,  we  have  seen,  was 
nominally  augmented  to  800,000/.,<^  and  in  fact 
was  considerably  more ;  and  that  of  George  3, 
was  avowedly  increased  to  the  limited  sum  of 
900,000/.  That  of  George  4,  was  further  in- 
creased to  the  sum  of  1,057,000/,  That  of 
William  4,  was  settled  at  510,000/.,  and  that 
of  her  present  Majesty  at  385,000/. ;  but  with 
respect  to  our  last  and  our  present  Sovereign, 
the  charges,  as  we  have  already  seen,  are  much 
lighter.''  pp.  349—353. 
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CITY  OF  LONDON  POLICE. 

2  &  3  Vict.,  c.  94  (local). 
The  larger  part  of  this  act  contains  pro- 
visions similar  to  the  Metropolis  Police  Act, 
which  we  printed  verbatim  in  our  last  volume, 
(see  pp.  307,  323,  366.)  Of  the  present  act, 
therefore,  we  state  only  the  substance,  except 
of  a  few  clauses. 

An  Act  for  regulating  the  Police  in  the  City 
of  London.  [\lth  August  1839.] 

10  G,  2,  c.  22.      Recited  act  repealed. — 
Whereas  an  act  was  passed  in  the  tenth  year  of 
the  reign  of  King  George  the  Second,  intituled 
"  An  Act  for  the  better  regulating  the  Nightly 
Watch  and  Beadles  within  the  City  of  London 
and  Liberties  thereof;  and  for  making  more 
effectual  the  laws  now  in  being  for  pavini^  and 
cleansing  the  streets  and  sewers  in  and  about 
the  said  city,"  whereby  certain  rates  are  im- 
posed for  the  purposes  of  the  said  act :  Aad 
whereas  a  more  efficient  system  of  police  has 
been  established  within  the  said  city  and  the 
liberties  thereof  by  day  and  night  instead  of 
such  nightly  watch,  and  in  order  to  render  the 
same  still  more  effective,  it  is  expedient  thakt 
the  said  act  should  be  repealed,  and  that  other 
provisions  should  be  made  in  lieu  thereof :  and 
wher<?as  the  mayor,  aldermen,  and  commona 
of  the  City  of  London  in   common  coaucil 
assembled,  are  willing  and  desirous  to  contri- 
bute out  of  the  revenues  and  possessions  of  the 
mayor  and  commonalty  and  citizens  of  the  said 
city  a  portion  of  the  expeuceofthe  said  police 
force :  may  it  therefore  please  your  Majesty, 


^  Com  Jour.  1  Mar.  20  Mar.  1688. 
Ubid,  14  Mar.  1701. 

m  Com.  Jour.  17  Mar.  1701  j  11  Aug.  1714. 
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that  it  may  be  enacted,  and  be  it  enacted  by 
the  Queen's  most  excellent  Majesty,  by  ana 
with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons  in  this 
present  Parliament  assembled,  and  by  the  au- 
thority of  the  same,  that  from  and  after  the 
twenty.fifth  day  of  December  next  after  the 
passing  of  this  act,  the  said  act  of  the  tenth 
year  of  the  reign  of  Kin^r  George  the  Second, 
or  such  part  thereof  as  is  now  in  force,  shall 
be  and  the  same  is  hereby  repealed. 

2.  Rules  for  the  interpretation  of  this  act. 

3.  Commissioner  of  pwice  force  to  be  appoint^ 
td  by  the  common  eoundl.^^ And  be  it  further 
enacted,  that  the  said  mayor,  aldermen,  and 
commons,  in  common  council  assembled,  shall 
and  they  are  hereby  authorized  and  required 
to  appoint  a  fit  person,  subject  to  the  approval 
of  her  Majesty,  to  be  signified  by  one  of  her 
Majesty's  princip-dl  Secretaries  of  State,  as 
Commissioner  of  the  Police  Force  of  the  City 
of  London  and  the  liberties  thereof,  with  such 
annual  salar}*,  not  less  than  eight  hundred 
pounds,  as  they  shall  from  time  to  time  think 
proper;  and  her  Majesty,  or  the  court  of 
mayor  and  aldermen,  may  remove  the  said 
commissioner,  if  she  or  they  shall  see  occasion 
60  to  do,  for  misconduct  or  othrr  reasonable 
cause ;  and  the  said  mnyor,  aldermen,  and 
commons,  in  common  council  assembled,  may, 
upon  any  vacancy  in  the  said  oHice  by  death, 
removal,  or  otherwise,  appoint  another  fit 
person,  subject  to  the  approval  of  her  Majesty 
as  aforesai(i,  as  commissioner  of  the  said  police 
force,  in  lieu  of  the  person  making  such  vacan- 
cy :  Provided  always,  that  no  person  who  shall 
have  been  dissmissed  from  the  office  of  com- 
missioner of  the  City  Police,  or  whose  appoint- 
ment as  such  commissioner  shall  have  been 
once  disapproved  by  her  Majesty,  shall  be 
again  put  in  nomination  for  the  said  office. 

4.  Proposal  of  candidates  by  aldermen,  fyc. 
List  of  candidates  to  be  circulated, — Antl  be  it 
further  enacted,  that  on  every  occasion  of  ap- 
pointment to  the  office  of  Commissioner  of  the 
City  Police,  it  shall  be  lawful  for  every  alder- 
man or  common  councilman  who  shall  be 
desirous  of  proposing  any  person  for  the  said 
office  ID  lodge  with  the  town  clerk  the  name 
and  place  of  abode  of  the  candidate  whom  he 
will  propose,  ^vith  such  testimonials  as  to  his 
qualifications  for  the  office  as  the  proposer 
nhall  think  fit ;  and  all  such  statements  shall 
be  printed  and  circulated  among  the  members 
of  the  common  council,  and  a  printed  copy 
thereof  shall  be  sent  to  the  Secretary  of  State 
fourteen  days  at  least  before  the  day  on  which 
the  said  mayor,  aldermen,  and  commons  in 
common  council  assembled,  shall  finally  deter- 
mine on  the  person  whom  they  will  elect  for 
ibe  said  office. 

5.  Commissioner  to  be  sworn.    Oath. 

6.  Commissioner  may  be  appointed  a  justice 
on  'the  petition  of  the  court  of  aldermen  and 
court  of  common  council, — ^And  be  it  further 
enacted,  that  in  case  the  said  commissioner 
shall  not  be  a  justice  of  the  said  city,  it  shall 
be  lawful  for  her  Majesty,  if  Mie  shall  be  so 
pleased,  on  tha  petition  of  the  court  of  mayor  J 


and  aldermen,  and  the  said  mayor,  aldermen, 
and  commons,  in  common  council  assembled, 
to  appoint  the  said  commissioner  to  Ite  a  jus- 
tice of  the  peace  in  and  for  the  said  liberties; 
but  no  such  appointment  shall  authorize  the 
said  commissioner  to  act  as  a  justice  of  the 
peace  at  any  court  of  general  or  quarter  ses- 
sions, or  in  any  naoner  out  of  sessions,  ex- 
cept for  the  preservation  of  tlie  peace,  the 
prevention  of  crimes,  the  detection  and  com- 
mittal of  oflcnders,  and  in  carrying  into  exe- 
cution the  purposes  of  this  act ;  and  iCk  case 
the  commissioner  shall  be  appointed  a  justice 
of  the  peace  as  aforesaid  he  shall  take  all  tbe 
oaths  usually  taken  by  a  justice  of  the  peace : 
Provided  always,  that  whenever  any  such  com- 
missioner shall  resign  or  be  removed  from  his 
office  of  commissioner  of  police  he  shall  cease 
to  be  a  justice  of  the  said  city  and  liberties  as 
aforesaid. 

7.  Commissioner  not  to  sit  in  parliament  or 
be  engaged  in  business,  or  serve  on  juries, — 
And  f)e  it  further  enacted,  that  the  said  com- 
missioner, during  his  coatinuance  as  commis- 
sioner, shall  be  incapable  of  being  elected  or 
sitting  as  a  member  of  tiie  Mouse  of  Commons, 
and  shall  not  be  engaged  in  the  carrying  on 
or  practice  of  any  other  business  or  profes- 
sion, and  shall  be  exempt  from  being  returned, 
and  from  serving  on  any  juries  or  inquests 
whatsoever,  and  shall  not  be  inserted  in  any 
lists  of  men  qualified  and  liable  to  serve  on 
juries. 

8.  Commissioner  and  members  of  the  police 
force  not  to  vote  in  the  election  of  members  of 
parliament  for  the  city  of  /A>ndon  or  adjoining 
counties^  or  within  the  Metropolitan  Police 
District, — And  be  it  further  enacted,  that  no 
commissioner  or  person  beluiiging  to  the  po- 
lice force  appointed  by  virtue  of  this  act  shall, 
during  the  time  that  he  shall  continue  in  any 
such  office  or  within  six  calendar  months  after 
he  shall  have  quilted  the  same,  be  capable  of 
giving  his  vote  for  the  election  of  a  member 
to  serve  in  parliament  for  the  city  of  London, 
or  fur  the  county  of  Middlesex,  Surrey,  Hert- 
ford, Essex  or  Kent,  or  for  any  city  or  bo- 
rough within  the  Metropolitan  Police  District, 
nor  shall,  by  word,  message,  writing,  or  in  any 
other  manner,  endeavour  to  persuade  any  elec* 
tor  to  give,  or  dissuade  any  elector  from  giving 
his  vote  for  the  choice  of'^  any  person  to  be  a 
member  to  serve  in  parliament  for  the  said 
city  of  London,  or  for  any  such  county,  city, 
or  borough  ;  and  if  any  such  commissioner  or 
person  belonging  to  the  police  force  shall  offend 
therein  he  shall  forfeit  the  sum  of  one  hun- 
dred pounds,  to  be  recovered  by  any  person 
who  will  sue  for  the  same  by  action  of  detit, 
to  be  commenced  within  six  calendar  months 
after  the  commission  of  the  offence ;  and  one 
moiety  of  the  sum  so  recovered  shall  he  paid 
to  the  informer,  and  the  other  moiety  thereof 
to  the  chamberlain  of  the  said  city,  to  be  by 
him  added  to  and  applied  as  part  of  the  fund 
for  the  purposes  of  this  act :  Provided  always, 
that  nothing  in  this  enactment  contained  shall 
subject  any  such  commissioner  or  person  be- 
longing to  the  police  force  to  any  penalty  fof 
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any  act  done  by  him  at  or  concerning  any  of 
the  said  elections  in  the  discharge  ot  his  offi* 
cial  duty. 

9.  Police  for  the  city  of  London  and  liber- 
ties to  be  sworn  in  as  constables. 

10.  Not  to  disqualify  from  receiving  half- 

pay- 

11.  Superannuation  Fund  to  be  provided  by 
common  council  for  constables. 

12.  Rates  of  superannuation  allowance. 

13.  Allowance  may  be  made  to  police  for 
extraordinary  expences  or  exertions,  or  for 
wounds. 

14.  77<e  commissioner,  subject  to  the  appro- 
hation  of  the  court  of  aldermen  and  secretary  of 
state,  may  make  regulations  for  the  management 
of  the  police  force, — And  be  it  further  enacted, 
that  the  said  commissioner  may  from  time  to 
time,  subject  to  the  approbation  of  the  said 
mayor  and  aldermen,  or  any  three  of  them, 
ana  also  of  one  of  her  Majesty's  principal  se- 
cretaries of  state,  frame  such  orders  and  regu- 
lations as  he  shall  deem  expedient  relative  to 
the  general  government  of  the  said   police 
force,  the  places  of  their  residence,  the  classi- 
fication, rank,  and  particular  service  of  the 
several  members,  their  distribution  and  inspec- 
tion, the  description  of  arms,  accoutrements 
and  other  necessaries  to  be  furnished  to  them 
for  the  performance  of  their  duty,  and  all 
such  other  orders  and  regulations  relative  to  the 
said  police  force  as  the  said  commissioner  sliall 
from  time  to  time  deem  expedient  for  prevent- 
3ng  neglect  or  abuse,  and  for  rendering  such 
force  efficient  in  the  discharge  of  all  its  duties, 
and  shall  from  time  to  time  send  to  the  secre- 
tary of  state,  and  also  to  the  lord  mayor  of  the 
said  city,  such  returns  of  the  state  of  crime 
and  conduct  of  the  police  within  the  said  city 
as  the  secretary  of  state  or  lord  mayor  shall 
severally  require  ;  and  the  said  commissioner 
may  at  any  time  suspend  or  dismiss  from  his 
employment  any  man  belonging  to  the  said 
police  force  whom  be  shall  think  remiss  or 
negligent  in  the  discharge  of  his  duty,  or 
otherwise  unBt  for  the  same,  reporting  the 
same  from  time  to  time  to  the  lord  mayor; 
and  when,  any  man  shall  be  so  dismissed  or 
cease  to  belong  to  the  said  police  force,  all 
powers  vested  in  him  as  a  constable  by  virtue 
of  this  act  shall  immediately  cease  and  deter- 
mine, and  he  shall  forthwith  return  to  the  said 
commissioner,  or  to  such  person  as  he  shall 
appoint  to  receive  the  same,  the  clothes,  arms, 
and  other  necessaries  with  which  he  shall  have 
been  furnished  ;  and  if  any  man  shall  neglect 
or  refuse  so  to  do,  such  man,  being  convicted 
thereof  before  any  justice  of  the  said  city, 
shall  be  coramitte(l  to  the  house  of  correction 
for  the  said  city  for  any  term  not  exceeding 
the  space  of  one  calendar  month,  unless  the 
clothes,  arms,    and    other    necessaries    shall 
be  sooner  returned ;   and  it  shall  be  lawful  for 
any  justice  of  the  peace  to  issue  his  warrant  to 
search  for  and  seize  all  the  clothing,  accoutre- 
ments, appointments,  and  other  necessaries 
which  shall  not  be  so  delivered  over,  wherever 
the  same  may  be  found. 

15.  Penalty  on  constables  for  neglect  of 
duty. 


16.  Penalty  on  persons  assuming  the  drtti,' 
&c.  of  constables. 

17>  Constables  not  to  resign  without  leave 
or  notice. 

18.  Powers  of  the  police. 

19.  Assaults  on  Policemen.    Penalty. 

20.  Commissioners  of  police  'may  regulate 
the  route  and  conduct  of  persons  driving  stage 
carriages,  cattle,  &c.  during  the  hours  of  divine 
sorvice. 

21.  Proprietors  of  stages  not  liable  to  penal- 
ties for  so  deviating. 

22.  Regulations  for  preventing  obstmctioiis 
in  the  streets  during  public  processions. 

23.  Warrants  of  the  city  justices  may  be 
executed  within  the  home  counties,  and  war- 
rants of  the  county  justices  may  be  executed 
in  the  city  of  London. 

24.  In  case  of  emergency  the  Metropolitan 
Police  may  act  within  the  city  of  Londoii  un- 
der the  authority  of  the  secretary  of  state  upon 
the  requisition  of  the  lord  mayor,  and  the  city 
police  may  act  within  the  Metropolitan  District. 

26.  In  case  of  absence  of  the  commistfioner, 
the  officer  next  in  authority  to  act. 

26.  Public  houses  to  be  shut  on  the  morn- 
ings of  Sundays,  j^c. 

27*  Publicans  prohibited  from  supplying 
liquors  to  persons  under  sixteen  years  of  age. 

28.  Regulation  of  coffee  houses,  cook  shops 
&c. 

29.  Keepers  of  cook  shops,  &c.,  permitting 
internal  communication  with  public  houses. 

30.  Power  to  enter  unlicensed  theatres. 

31.  Places  used  for  bear  baiting,  cock  fight- 
ing &c. 

32.  Any  justice  or  commissioner  empowered 
to  authorize  superintendence  of  police  to  enter 
gaming  houses. 

33.  Proof  of  gaming  for  money,  &c.  not  ne- 
cessary in  support  of  informations  for  gaming. 

34.  Penally  on  pawnbrokers  receiving 
pledges  from  persons  under  the  age  of  16. 

35.  Prohibition  of  nuisances  by  persons  in 
the  thoroughfares. 

36.  Penalty  on  persons  discharging  fire- 
arms near  to  dwelling  houses. 

37.  Drunkards  guilty  of  indecent  behaviour 
may  be  imprisoned. 

38.  Children,  &c.  riding  behind  carriages. 

39.  Prohibition  of  dog  carts. 

40.  Street  musicians  to  depart  when  so  re- 
quired to  do. 

41.  Prohibition  of  other  nuisances. 

42.  Mad  dogs,  &c. 

43.  Compensation  for  hurl  or  damage,  not 
exceeding  10/. 

44.  Constables  may  apprehend  offenders 
whose  name  and  residence  is  not  known. 

45.  Constables  may  take  into  custody  per- 
sons throwing  mud  into  the  river. 

4Q.  Aggravated  assaults. 

47.  Removing  furniture  to  evade  rent.^ 

48.  Police  constables  and  persons  aggrieved 
may  apprehend  certain  offenders. 

49.  Horses,  carritigcs,  &c.  of  offisnders  may 
be  detained. 

50.  Persons  apprehended  without  warrant  to 
be  taken  to  the  station  house. 
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51.  Power  to  take  recognizances  at  station 
hoiues  on  petty  charges. 

£2.  Power  to  bind  over  persons  making 
charges. 

63.  Condition  of  recognizance.  In  default 
of  appearance  the  recognizance  to  be  forfeited. 

54.  As  to  offences  for  which  no  penalty  is 
appointed. 

55.  Power  to  appoint  clerks  and  officers. 

56.  Corporation  to  appoint  committee  to 
carry  the  act  into  execution. 

5/.  Contribution  of  corporation  of  London 
to  the  police  force. 

58.  Power  to  make  rates. 

59.  How  places  within  the  liberties  to  be 
rated. 

€0.  Buildings,  &c.  partly  in  each  of  two 
wards  to  be  assessed  wholly  in  the  ward  in 
which  the  larger  part  is  situated. 

61.  In  houses  let  out  in  apartments,  the 
lodj^ers  to  be  deemed  the  occupiers. 

62.  How  houses  are  to  be  rated  which  are 
let  at  small  rents ;  and  for  the  better  recovery 
of  the  rates. 

63.  Composition  for  rates  to  extend  to  future 
rates. 

64.  Persons  receiving  the  rents  to  be  deem- 
ed the  owners. 

65.  Ready  furnished  houses  how  assessed. 
66   Directing  in  what  manner  empty  houses 

shall  be  assessed. 

67-  For  making  copies  of  rates. 

68.  Committee  may  rectify  errors  in  the 
rates. 

69.  Committee  to  deliver  a  copy  of  any  as- 
sessment in  which  an  alteration  shall  be  made 
to  the  alderman  or  his  deputy,  and  he  or  any 
of  the  common  councilmen  may  appeal  against 
the  alteration  to  the  Court  of  Aldermen. 

70.  For  assessing  public  buildings  and  vacant 
spaces  of  ground. 

71.  Corporation  or  committee  to  have 
the  power  of  inspecting  tax  assessments,  &c. 

72.  Rates  how  to  be  recovered. 

73.  Costs  of  distress.    57  G.  3,  c.  93. 

74.  Form  of  warrant  of  distress. 

75.  Proceedings  against  persons  removing 
goods  without  the  rates  being  paid. 

76.  Actions  may  be  brought  for  rates. 

77.  Rates  may  be  remitted  on  account  of 
poverty  or  otherwise. 

78.  Owners  and  occupiers  of  markets  to  be 
subject  to  the  same  payments  as  farmers  and 
lessees. 

79.  Beadles,  8fc.  to  collect  the  rates  quar- 
terly, and  enter  the  same  in  books  kept  for 
that  purpose.  Beadles  not  to  retain  money  in 
their  bands.  Penalty  for  neglect  of  duty. 
Beadles  to  give  bond. 

80.  If  beadles,  &c.  become  unable  to  pay, 
the  money  to  be  again  assessed. 

81.  Rate  books  to  be  received  as  evidence. 

82.  Charges  of  ward  clerks  to  be  paid  out 
of  the  rates. 

83.  Common  council  to  determine  the 
number  of  beadles. 

84.  Alderman,  &c.  of  each  ward  to  make 
orders  and  regulations  within  their  respective 
words* 


85.  Expences  of  ward  clerks  and  beadles, 
&c.  to  be  paid  out  of  the  rates  levied  under 
this  act. 

86.  Rents  of  present  watch-houses,  until 
disposed  of,  and  other  liabilities,  to  be  paid 
out  of  the  rates. 

87.  Allowances  to  superannuated  watch- 
men, &c. 

88.  How  powers  of  act  to  be  exercised 
when  there  is  no  alderman. 

89.  Proviso  for  watch  rates  already  imposed. 

90.  Any  surplus  to  be  applied  in  aid  of  the 
payment  of  the  ward  clerks,  &c. 

91.  Accounts  to  be  kept  bv  the  chamberlain. 

92.  Accounts  to  be  laid  before  parliament 
yearly ; 

93.  And  before  the  common  council. 

94.  Election  of  ward  constables  suspended. 

95.  If  this  act  is  repealed,  the  election  of 
ward  constables  to  be  revived. 

96.  Persons  rated  not  liable  to  any  watch. 

97.  Recovery  and  application  of  forfeitures. 

98.  Scale  of  imprisonment  for  nonpayment 
of  penalties. 

99.  Convictions  to  be  drawn  in  the  follow- 
ing form. — Form  of  conviction. 

100.  Justices  may  summon  for  the  recovery 
of  penalties. 

101.  Appeal. 

102.  Persons  paying  police  rate,  or  being 
freemen,  not  to  be  deemed  incompetent  wit- 
nesses. 

103.  No  proceedings  to  be  quashed  for  in- 
formality, or  defect  in  warrant,  &c. 

104.  Expences  of  this  act. 

105.  Public  act. 


MODE  OF  EXAMINING  ARTICLED 

CLERKS. 


INFANT  SIGNING  COGNOVIT. 

To  the  Editor  of  the  Legal  Observer. 
Sir, 
Two  of  your  correspondents  have  answered 
"  An  Old  Subscriber :"  permit  me  to  be  a 
third.  Your  correspondent  ^A.  E.  F.  appears 
somewhat  amused  with  the  old  gentleman, 
but  does  not  answer  his  question  satisfactorily; 
and  "Justitia  "  does  not  attempt  to  answer  it  at 
all.  A.  E.  F.  should  remember  that  an  infant 
can  bind  himself  for  necessaries,  and  as  an 
infant  would  have  no  defence  to  an  action  for 
necessaries,  it  is  in  such  an  action  that  a  cog- 
novit would  most  likely  be  given.  Though  it 
had  long  been  decided  that  an  infant  could  not 
execute  a  warrant  of  attornejr,  it  was  still  a 
doubtful  question  whether  an  mfant  could  not 
execute  a  cognovit  in  an  action  for  necessaries  ; 
but  the  case  of  Oliver  v.  fFoodruffe,  reported 
at  p  430,  of  the  last  volume  of  the  Legal 
Observer,  put  this  question  at  rest,  by  decidiug 
that  an  infant  could  not  execute  a  cognovit 
even  in  action  for  necessaries ;  to  this  case  I 
beg  to  refer  "An  Old  Subscriber.*'  It  will  be 
perceived  that  this  case  was  only  decided  last 
Hilary  Term,  and  that  it  was  admitted  in 
argument  that  the  point  had  not  been  decided 


120 


The  New  Regulations  of  the  Post  Office. 


before;  and  though  it  was  decided  in  the 
Exchequer,  the  Court  took  time  to  consider 
before  giving  judgment;  so  that  after  all  "  An 
Old  Subscriber's"  observations  on  this  parti- 
cular question,  are,  I  think,  entitled  to  a  cour- 
teous consideration,  though  his  general  com- 
plaint of  the  severity  of  the  examinations  is 
without  foundation.  S.  P. 

[It  would  be  severe  to  reject  a  candidate 
who  could  not  answer  ali  the  questions  put  to 
him,  but  it  cannot  be  considered  as  an  im- 
proper mode  of  examination  that  tome  of 
the  questions  should  be  founded  on  recent 
Btitutes  and  decisions  of  a  general  and  im- 
portant nature.  It  is  probable  that  a  mistake 
on  a  new  point  of  law  or  practice  would  not  be 
fatal  to  the  candidate.    £d.] 


THE  NEW  REGULATIONS  OF  THE 
POST  OFFICE. 


The  following  notice  to  the  public  has  been 
issued  from  the  General  Post  Office : — 

In  compliance  with  the  orders  of  the  Lords 
of  the  Treasury,  the  following  alterations  in  the 
rates  of  postage  will  take  place  on  and  after 
the  5th  of  December. 

The  system  of  charging  letters  by  enclosures 
is  abolished;  all  letters,  therefore,  whether 
General  Po3t,  Foreign,  or  Colonial,  with  the 
exception  of  local  penny  post  letters,  and  of 
the  local  letters  passing  through  the  Dublin 
and  London,  local  posts,  will  be  charged  by 
weight,  according  to  the  following  scale : — 

On  letters  not  eofceeding  half  on  ounce,  there 
will  be  taken  one  rate  of  postage. 

On  letters  above  half  an  ounce,  and  not 
eopceeding  one  ounce,  two  rates  of  postage. 

Onletters  above  one  ounce,  and  not  exceeding 
two  ounces,  four  rates  of  postage. 

On  letters  above  two  ounces  and  not  exceed' 
ing  three  ounces,  six  rates  of  postage. 

On  letters  above  three  ounces  and  notesceed- 
ing  four  ounces,  eight  rates  of  postage. 

It  cannot  fail  to  be  observed  that  after  the 
6rst  ounce  in  the  above  scale,  no  distinction  is 
made  between  the  ounce  and  a  fraction  of  an 
ounce,  A  letter,  for  instance,  which  turns  the 
ounce  weight,  is  lidbU  to  four  rates  of  postage  ; 
and  a  letter  weighing  a  fraction  above  two 
ounces  is  liable  to  six  rates  of  postage,  and  so 
on.  This  regulation,  however,  will  not  affect 
the  mode  of  charging  French  rates  on  letters 
to  or  from  France,  and  through  France,  as  the 
present  system  of  charging  French  rates  on 
such  letters  must  continue  in  force;  eig,,  a 
single  French  race  for  each  quarter  of  an 
ounce,  exclusive, 

A  single  rate  oi  inland  postage  on  all  general 
cost  letters,  transmitted  between  places  in  the 
United  Kingdom,  will  be  the  uniform  rate  of 
4d,,  except  in  those  cases  where  the  letters  ar« 
at  present  subject  to  lower  rates  than  the  sum 


specified,  and  except  in  the  i^ase  t^i  fi^eign 
letters  transmitted  by  packet,  on  which  the 
rates  of  inland  postage  ^i  present  taken  will  be 
continued,  although  the  charge  will  be  calcu- 
lated in  both  cases  by  weight,  as  before  men- 
tioned, and  not  by  enclosures. 

No  inland  rate  of  postage  viill  be  taken  ob 
letters  between  the  British  West  Indies  and 
the  United  Kingdom,  or  on  those  between 
Gibralter,  Malta,  the  Ionian  Islands,  and  the 
United  Kingdom.  The  last  description  of 
letters  must,  however,  be  addressed  "  vid  F*!- 
mouth,"  or  they  will  otlierwise  become  subject 
to  the  present  inland  rates,  as  they  will  be  for- 
warded through  France^  and  be  treated  as 
foreign  letters. 

As  the  rate  to  and  from  North  America 
already  is  an  uniform  rate  of  one  shilling  for  a 
single  letter,  the  rate  of  postage  on  letters 
conveyed  bu  packet  between  the  United  King- 
dom and  ail  the  British  colonies  (with  the  ejc« 
ception  of  letters  to  the  East  Indies,  which  are 
t«  be  charged  when  they  are  sent  or  received 
vid  Falmouth  2s,  6d.  as  at  present),  will  be  an 
uniform  sinule  rate  of  one  shilling,  advanciDg 
on  all  letters  exceeding  half  an  ounce,  accor£ 
ing  to  the  scale  of  weight  already  laid  down. 

No  penny  postage  will  hereafter  be  charged 
upon  letters  passing  through  the  General  Post, 
except  on  those  which  are  franked.  Franks 
however,  unll  still  be  liable  to  the  local  rates  of 
a  peony  or  two  pence,  as  at  present,  when 
passmg  through  penny  posts  in  the  country^  or 
the  local  posts  of  London  and  Dublin. 

The  additional  rates  heretofore  chargeable 
on  letters  conveyed  by  the  route  of  the  Meoal 
and  Conway  Bridges,  that  of  Milford  and  Water- 
ford,  and  the  additional  half-penny  on  letters 
conveyed  by  mails  in  Scotland,  will  be  abolished. 

No  letter  which  is  not  franked,  or  which  shall 
not  be  either  dispatched  by.  or  addressed  to,  a 
public  department  on  the  public  service,  shall 
be  forwarded  when  above  the  weight  of  sixteen 
ounces,  with  the  exception  of  those  from  foreijni 
countries  or  the  colonies,  addressed  to  the 
United  Kingdom,  whether  they  shall  arrive  by 
packtt  or  by  private  ship,  md  deeds  and  p^Ua^ 
mentary  proceedings,  when  addressed  to  the 
coionres,  to  be  forwarded  by  packet.  The 
leuers  will  be  delivered  according  to  their 
address  but  at  the  rates  of  postage  to  which 
ihev  will  be  liable  by  the  scale  bafore  given. 

With  respect  to  deeds  and  parUameniarm 
proceedings,  they  will  be  treated  according  to 
the  existing  regulations,  and  will  be  chamMi 
with  the  rates  they  are  at  present  liable  to. 
except  where  those  rales  are  higher  than  tbev 
would  be  under  the  new  system.  ParUm* 
mentartf  petitions,  above  sixteen  ounces  within 
the  United  Kingdom,  will  be  treated  in  a 
similar  mdnuer.  Letters  evidently  intended 
I  to  be  franked,  but  which  have  become  liable 
to  postage  by  wrong  dates,  &c.  &c.,  wiU  be 
forwarded,  even  if  above  the  weight  of  six. 
teen  ounces,  but  at  the  rates  already  laid  down. 
fJVv:  It"'"  ^^^'^^ding  the  weight  of  an  ounce 
(with  the  exception  of  letters  addressed  to 
rrance)  must  have  the  postage  paid  ia  ad- 
vance,   i^huuld  the  postage  not  be  paid   iu 
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advance,  the  letters  will  bie  charged  with 
double  the  rates  to  which  they  would  other- 
wise be  liable. 

The  chari(e  on  letters  transmitted  by  private 
ships  between  the  United  Kingdom  and  places 
lieyond  sea  (with  the  exception  of  the  Channel 
Islands,  the  Isle  of  Man,  and  places  \vithin 
the  limita  of  the  East  India  Company's  Char- 
ter,)  will  also  be  taken  by  weight  accordins^  to 
the  scale  before  given.  The  single  rate  of 
postage  on  such  letters  will  be  8</.  when  posted 
or  delivered  at  the  port  of  departure  or  ar- 
rival, and  one  shilling  when  posted  or  de- 
livered at  any  other  place  within  the  United 
Kingdom.  These  rates  of  8(/.  and  \s,  will 
apply  also  to  letters  between  this  country  and 

China. 

The  rates  on  letters  conveyed  by  private 
»hip  between  the  United  Kingdom  and  coun- 
tries comprised  within  the  limits  of  the  East 
India  Company's  Charter,  will  be  the  present 
uniform  rate  for  sea  vostage  of  2d,  outwards, 
and  4d.  inwards,  for  letters  not  exceeding  the 
weight  of  three  ounces,  when  posted  or  de- 
livered at  the  ports  of  departure  or  arrival 
respectively ;  beyond  that  weight  an  uniform 
rate  of  \s.  per  ounce  will  be  taken  as  sea 
postage.  When,  however,  such  letters  are 
posted  or  delivered  at  any  other  place  than  the 

J>ort  of  arrival  and  departure,  they  will  be 
iable  to  the  charge  of  mland  postage,  calcu- 
lated according  to  the  new  scale  of  weight,  in 
addition  to  the  sea  postage  before  mentioned. 
Letters  transmitted  by  private  ships  between 
places  within  the  United  Kingdom  must  be 
treated  in  the  same  manner  as  General  Post 
letters  forwarded  by  the  regular  mails  between 
such  places,  and  charged  with  the  same  rates 
of  postage,  according  to  the  scale  of  weight  I 
before  laid  down.  Letters  conveyed  by  private 
ships  between  Great  Britain  and  the  Channel 
Islands,  and  the  Isle  of  Man,  will  be  treated 
in  a  similar  manner. 

All  letters  that  cannot  be  forwarded,  owing 
to  their  exceeding  the  prescribed  weight,  will 
be  sent  to  the  Dead  Letter  Office,  in  accord- 
ance with  the  existing  regulations. 

By  Command. 
(Signed)  M.  L.  JVUberlet, 

Secretary. 

LONDON  DISTRICT  POST, 

Including  Twopenny  and  Threepenny  Delivery. 

1.  Any  letter  not  exceeding  half  an  ounce, 
praeided  the  postage  be  pre-paid,  to  be  charged 

one  penny. 

2.. The  twopenny  charge  on  General  Post 
letters  delivered  in  the  London  District,  to 
cease. 


London  District  Post  should  be  pre-paid.  It 
is  obvipus  that  the  practice  must  be  general 
and  mutual,  or  it  will  operate  unfairly  in  favor 
of  those  who  do  not  pre-pay.  Perhaps  the 
Law  Institution  will  recommend  it  to  its  mem- 
bers, if  nut  too  small  a  matter  for  its  attention ; 
or,  perhaps  without  such  recommendation,  it 
may  be  generally  considered  sliabby  not  to  pre- 
pay, unless  in  writing  to  those  who  do  not.  I 
presume  the  delivery  will  be  as  safe  pre-paid, 
as  not.  One,  &c. 


Sir, 
In  order  that  the  profession  may  have  the 
full  benent  of  the  reduction  in  the  rates  of 
postage,  I  think  the  practice  of  pre-payment 
on  all  letters  by  the  Penny  Post  should  be 
established  among  solicitors  in  the  metropolis 
as  regards  letters  sent  to  members  of  the  pro- 
fession. The  increased  dispatch  in  the  aeli- 
very  of  letters  will  be  a  great  advantage  arising 
from  the  new  regulation,  if  the  plan  of  pre- 
payment is  generally  adopted  D.  H. 


SUGGESTIONS  TO  THE  PROFESSION 
TO  PRE-PAY  ALL  LETTERS  IN  THE 
LONDON  DISTRICT. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 
Allow  me  to  suggest  the  benefit  of  a  general 
understanding  among  London  solicitors,  that 
all  letters  to  each  other,  sent  through  the 


Sir, 
The  alterat'ons  in  the  charge  of  postage  of 
letters  within  the  London  District  render  ne- 
cessary some  definite  rule  or  practice  in  the 
profession.  My  own  impression  is,  that  on 
every  professional  letter  between  members  of 
the  profession  there  should  be  the  pre-payment, 
although  I  feel  that  in  some  cases  it  might 
with  propriety  be  otherwise — still,  the  advan- 
tages of  a  fixed  rule  will,  I  think,  be  found 
preferable.  An  Old  Subscriber. 


SELECTIONS 
FROM  CORRESPONDENCE. 

INHERITANCE  ACT. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 
The  question  submitted  by  Y.  Z.,  at  p.  69 
of  your  present  volume,  is  one  which  had  before 
suggested  itself  to  my  mind,  and  I  incline  to 
the  belief  that,  coutrarv  to  the  intentions  of  the 
framers  of  the  act  3  4  4  W.  4,  c.  106,  cases 
may  occur  in  which  a  child  may  be  prevented 
from  inheriting  the  property^f  which  its  parent 
died  seised  ;  thus,  in  the  case  stated  by  V.  Z  , 
it  appears,  that  A.  having  purchased  land,  dies 
intestate,  leaving  two  daughters;  afterwards 
one  of  them  dies  intestate,  leaving  a  son.   The 
son  will  not  inherit  his  mother's  share,  because 
the  second  section  of  the  above  act  enacts,  that 
in  every  case  descent  shall  be  traced  from  the 
purchaser,  and  that  the  person  last  entitled 
shall  be  considered  the  purchaser,  unless  it  can 
be  proved  that  he  inherited  it,  in  which  case 
the  person  from  whom  he  inherited  the  same 
shall  be  considered  to  have  been  the  purchaser 
— the  moiety,  therefore,  of  which  one  daughter 
died  seised  will  descend  upon  her  son  and  the 
surviving  daughter  in  equal  proportions. 

The  point  is  one  of  great  importance,  and  I 
hope  some  of  your  able  correspondents  will 
consider  the  question.  Shbpton. 
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Selections /rem  Correspondence, 


Sir, 


ULW  or  JOINT  INTERESTS. 


I  find  it  stated  in  yoiir  number  for  the  16th 
of  November  last,  in  the  essay  on  the  Law  of 
Joint  Interests,  p.  40,  as  follows : — 

"  Lastly,  we  may  advert  to  the  jus  accre- 
scendi,  as  to  its  paramount  effect,  and  the  inca- 
pacity of  a  joint  tenant  to  make  a  will,  unless  it 
18  the  direction  of  a  use  under  the  statute  of 
uses,  &€.,  and  it  is  to  be  observed  that  notwith- 
standing the  recent  statute  of  wills,  this  point 
is  left  as  it  was  before  that  act.    (1  Vic.  c.  26, 

8. 4.)" 

Now  on  reference  to  the  act,  I  find  (sec.  3.) 
*'That  it  shall  be  lawful  for  every  person  to 
devise,  bequeath,  or  dispose  of,  by  his  will,  ex- 
ecuted in  manner  hereinafter  required,  all  real 
estate  and  all  personal  estate,  which  he  shall  be 
entitled  to,  either  at  law  or  in  equity,  at  the 
time  of  his  death ;"  and  this  section  also  says 
that  the  power  thereby  given  shall  extend  to 
all  contingent,  executory,  or  other  future  in- 
terests in  any  real  or  personal  estate,  whether 
the  testator  may  or  may  not  be  ascertained  as 
the  person  or  one  of  the  persons  in  whom  the 
same  respectively  may  oecome  vested,  and 
whether  he  may  become  entitled  thereto  under 
the  instrument  by  which  the  same  respectively 
were  created,  or  under  any  disposition  thereof 
by  deed  or  will. 

And  bv  sec.  24  it  is  further  enacted, ''  that 
every  will  shall  be  construed,  with  reference  to 
the  real  estate  and  personal  estate  com- 
prised in  it,  to  speak  and  take  effect  as  if  it 
bad  been  executed  immediately  before  the 
death  of  the  testator,  unless  a  contrary  inten- 
tion shall  appear  by  the  mil. 

It  would  therefore,  I  conceive,  be  held,  that  a 
devise  by  a  joint  tenant  (made  during  the  con- 
tinuance of  the  joint  estate,)  would  be  valid,  if 
he  before  his  death,  and  after  the  execution  of 
his  will,  acquired  the  fee  in  severaltv  in  the 
property  so  devised.  See  Sugden's  Essay  on 
the  Law  of  Wills,  ^.  79,  80 ;  and  if  this  be  the 
case,  the  decision  in  Churchman  v.  Ireland,  I 
Russ.  &  M.  250,  would  not  now  be  held  law, 
were  a  similar  case  to  arise  at  the  present  day. 

A,  B.  B. 

INTERESTS  OP  MARRIED  WOMEN, 
3  &  4  W.  4,  c.  74. 

Sir, 
Your  correspondent  *'f  has  somewhat 
briefiy  given  his  opinion  upon  this  point, 
and  1  be^y  with  all  due  deference,  to  state 
that  he  cannot  have  sufficiently  considered  the 
question ;  or,  I  think,  he  would  not  have  termed 
the  interest  of  the  daughter  a  *'  reversionary 
interest,"  or  in  fact,  have  suggested  tliat  a 
/erne  covert  cannot  charge  her  reversionary  in- 
terest in  choses  in  action;**  uhich  has  no  appli- 
cation whatever  to  the  interest  passing  under 
this  devise. 

The  question  of  acknowledgment  would  ap- 
pear upon  the  points  submitted  by  "  J.  B.  W." 
to  have  "  something  to  do  with  the  matter  /' 
for  if  the  interest  is  to  be  regarded  as  one  real, 
and  not  pecuniary,  there  would  be  sufficient 
grounds  for  a  doubt  i^s  to  the  necessity  of  an 
acknowledgment. 


A  devisee  (for  the  interest  in  ih^  produce  of 
land  directed  to  be  sold,  is  in  truth  a  devise,  and 
not  a  legacy)  must  receive  the  property  in  the 
quality  in  which  it  is  given  to  him,  and  cannot 
intercept  the  purpose  of  the  devisor ;  never- 
theless "  thev  may  by  agreement  amongst 
themselves,  elect  to  take  contrary  to  that  pur- 
pose." 

The  obvious  desire  of  the  testator  in  this 
case  was,  that  there  should  be  a  sale  for  the 
convenience  of  division ;  and  it  has  been  held 
that  in  a  similar  case  the  devisees  take  their 
several  interests  as  money  and  not  land,  pro- 
vided that  the  devisees  do  not  wholly  fiul,  for 
then  the  interest  most  be  taken  as  land. 

The  Master  of  the  Rolls,  in  the  conclusion 
of  his  judgment  {fThytull  v.  Kay,)  2  M.  & 
K.  765,)  held  that  *'  the  produce  of  the  reml 
estate  being  undisposed  of,  descended  to  Uie 
plaintiffs,"  there  was  therefore  a  converrion. 
Pearson  v.  Lunn,  17  Ves.  104,  decided  that 
there  may  be  an  election,  but  qumre^  what 
shall  amount  to  an  election  ?  The  daughter  by 
disposing  of  the  property  by  an  express  de- 
scnption,  adapted  to  the  purpose  of  the  testa- 
tor {directing  a  conversion)  and  therefore  treat- 
ing it  as  personalty,  would  surely  be  deemed 
to  have  determmed  the  constructive  character 
thereof,  and  to  have  made  her  eleetion,  13 
Ves.  346;   1  P.Wms.  172. 

Is  not  the  husband  entitled  to  the  portion  of 
the  purchase  money,  as  a  marital  right,  subject 
to  toe  wife's  equity  to  a  settlement  ?— >if  so, 
the  husband  may  charge,  the  wife  joininir. 

H.B. 

PRACTICE  AT  THE  CHANCERY  REPORT  OFFICE. 

Sir, 

I  hope  I  may  be  allowed  to  call  your  atten- 
tion to  a  matter  that  concerns,  in  my  humble 
opinion,  materially,  the  interests  of  the  pro- 
fession, and  it  may  be  sud,  too,  as  well  as  that 
of  the  suitors  in  chancery.  I  allude.  Sir,  to  the 
mode  now  adopted  on  filing  the  various  and 
oftentimes  highly  important  documents  that 
emanate  from  the  offices  of  the  Masters  in 
Chancery,  which  seems  to  require  reformation, 
as  will  be  seen  in  the  sequel.  I  take  it  you  ara 
aware  that  after  a  Master  has  signed  his  re- 
port, it  is  indispensable  to  have  the  original 
filed  with  the  Clerk  of  the  Reports  before  the 
acting  solicitor  can  proceed  further  effectually 
with  his  client's  cause. 

Now,  Sir,  what  I  have  to  complain  of,  is  that 
at  the  time  of  leaving  a  report,  or  whatever 
else  it  may  be,  to  be  filed,  no  receipt  or  acknow. 
ledgement  is  given  for  your  document.  So  that 
if,  per  adventure,  your  report  or  certificate  hap- 
pens to  be  mislaid  or  lost,  you  have  no  meana 
of  proving  its  having  been  left  other  than  yoar 
own  bare  word,  which,  indeed,  mil  avail  you 
nothing,  as  I  have  recently  had  the  mortifica- 
tion  to  experience  to  my  cost. 

I  need  hardly  remind  yon  of  the  mischief 
that  may  ensue  to  a  client  from  a  del^,  thus 
vexatiously  occasioned,  before  a  duplicate  of 
the  document  can  be  obtained.  But  ihe  evil» 
Sir,  does  not  rest  here.  What  account  ts  si 
clerk  to  give  his  prineipd  of  the  missing  dotfu- 
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meni  ?  how  can  he  satisfactorily  do  to  ?  and 
who  is  to  bear  the  expense  of  the  duplicate  in 
question?  The  clerk  therefore  having  no 
▼oucher  to  produce  must  necessarily  he  the 
sufferer  either  in  reputation  or  pocket,  if  not 
in  both.  As  one  of  that  body,  whose  interests 
are  thus  liable  to  be  jeopardised,  I  look  to  your 
indulgence  to  ^ve  publicity  to  this,  in  order 
that  some  influential  member  of  the  profes- 
sion may  be  induced  to  take  up  the  matter, 
and  thereby  prevent  a  repetition  of  the  like 
serious  inconvenience. 

An  Old  Subssribkr. 


8HBR1FF8'  FEES. — POUNDAGE.  . 

Sir, 
I  am  much  obliged  by  the  notice  which 
your  able  correspondent  F.  W.  D,  has  taken 
of  mj  letter  (at  p.  55)  on  the  subject  of  the 
double  set  of  fees  now  received  by  the  sheriffs 
on  writs  of  execution.  He  gives  a  very  con- 
fident opinion  on  the  case,  and  I  think  rightly 
so ;  but  is  he  aware  that  the  undersheriffs,  in 
their  returns  to  writs  filed  at  Westminster, 
have,  ever  since  the  promulgation  of  the  New 
Table,  claimed  and  deducted  the  poundage  in 
addition  to  the  fixed  fees?  and  that  the  offi- 
cers of  the  Court,  on  being  appealed  to,  state, 
that  it  is  a  matter  of  doubt  whether  they  are 
entitled  to  them  or  not  ?  The  undersheriflTs 
also,  in  cases  where  the  damages  are  unsatis- 
fied, are  in  the  daily  habit  of  applying  to  the 
plaintifis,  demanding  of  them  personally  this 
very  poundage ;  and  I  am  even  told,  that  in 
some  instances,  have  proceeded  to  enforce 
their  claim  at  the  Court  of  Requests,  where 
the  sum  ha^i  been  under  40f.  That  it  is  a 
most  oppressive  and  unjust  fee,  no  one  can 
for  a  moment  doubt,  and  I  do  hope  that  some 
steps  will  be  speedily  taken  to  determine  whe- 
ther the  sheriff  is  right  or  wrong  in  demanding 
it.  A  Country  Attorney. 

Sir, 
Having  noticed  in  your  useful  publication 
a  letter  signed  "  A  Country  Attorney,"  and 
another  signed  *'  F.  W.  D..,"  on  the' subject 
of  sheriff's  fees  and  poundage,  I  beg  to  refer 
them  and  your  readers  to  the  cbm  of  Davies 
and  Griffiths^  reported  in  the  4th  Vol.  of  Mee- 
son  &  welsby's  Exchequer  Reports,  p.  3/7*  as 
bearing  on  the  question  that  the  sheriff's  right 
to  poundage  is  not  affected  by  the  statute 
1  Vict.  c.  56,  or  the  table  of  fees  made  under 
it.  I  would  add,  that  the  poundage  is  the  only 
fund  to  which  the  sheriff  has  to  look  for  in- 
demnity against  a  variety  of  expenses  which 
he  is  necessarily  pot  to  in  settling  the  conflict- 
ing claims  which  frequently  arise  between  ad- 
verse executions,  and  under  bankruptcies  and 
insolrencies,  and  which,  as  the  sheriff  is  ordi- 
narily allowed  no  costs,  leaves  a  very  moderate 
surplus  at  the  termination  of  the  year  of 
sheriffalty  applicable  to  the  general  heavy  ex- 
penses of  the  office.  It  is  very  easy,  in  these 
times,  to  cavil  at  any  fees  payable  to  any  pub- 
lic officer;  but,  when  the  responsibility  and 
risks  of  the  office  is  taken  into  cons,ideration  \ 
the  poundages  of  5/.  per  cent,  on  the  first  100/. 


and  2|  per  cent,  on  the  residue,  is  neither 
very  enormous  nor  extravagant. 

Another  Country  Attorney. 
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fSitz  (SJf^KwteWnx'i  Court  antr 
ftorlr  C^antellar'ier  Court. 

MARRIED  woman. — SEPARATE  USE. 

^  testator  gatfe  his  daug^kter,  then  unmarried, 
all  his  leasehold  estate,  and  all  his  monies^ 
public  stochs,  and  all  his  personal  estate 
and  effects^  to  her  separate  use,  free  from 
the  control  of  any  husband  she  might  marru 
and  from  his  debts,  and  appointed  her  sole 
eivecutrix.  She  proved  the  will,  and  mar- 
ried. By  articles  ejtecuted  on  the  marriage 
part  of  the  public  stocks  were  settled  in 
trust  to  her  separate  use:  Held,  by  the 
Fice  Chancellor  that  the  leasehold  estate 
and  other  personal  property  given  bu  the 
will  were  to  her  separate  use,  and  not  liable 
in  equity  to  be  taken  in  execution  for  the 
husband's  debts.  But  the  Lord  Chancellor 
suspended  his  judgment,  and  required  se^ 
curityfor  the  property  pending  the  suit. 

The  defendant  Holmes,  having  recovered 
a  verdict  for  200/.  in  an  action  of  trespass 
against  William  Newlands,  the  plaintiff's  hus- 
band, entered  up  judgment  on  the  25th  of 
November,  and  issued  a  writ  of  execution  to 
the  sheriff  of  Surrey,  whereupon  Mrs.  New- 
lands  filed  this  bill,  which  stated  that  her 
father,  John  Peter  Reind,  by  his  will,  dated 
the  3d  of  October  1833,  bequeathed  to  her  all 
his  property  whatsoever,  and  appointed  her 
sole  executrix,  and  specifically  directed  that 
any  property  he  might  have  given  or  should 
give  to  her,  should  not  be  liable  to  the  inter- 
ference or  control  in  any  way  of  any  person  or 
husband  she  might  be  married  to,  or  liable  to 
his  debts,  and  that  her  receipt  alone  should  be 
a  discharge  for  all  the  money  and  effects  he 
might  leave  to  her,  and  that  she  should  dis- 
pose of  the  same  by  her  will  as  she  pleased, 
notwithstanding  her  coverture.  The  bill  fur- 
ther stated  that  the  plaintiff  proved  the  will  on 
the  23d  of  October  1833,  and  intermarried 
with  William  Newlands  on  the  20th  of  Novem- 
ber following,  and  that  she  had  continued  ever 
since  to  reside  with  him  in  the  house  No.  19, 
West  Square,  which,  with  the  furniture,  plate, 
&c.  therein,  formed  part  of  the  property  be- 
queathed CO  her  by  her  father,  or  had  been 
purchased  with  it,  and  that  she  had  not  at  the 
time  of  her  marriage  or  since  the  death  of  her 
father  any  property  except  that  which  she 
took  under  his  will;  and  therefore  she  sub- 
mitted that  her  husband  was  a  trustee  for  her 
of  the  legal  estate  and  interest  in  the  leasehold 
premises,  and  in  the  goods  and  chattels  therein 
contained  to  her  separate  use.  Upon  these 
statements  in  the  bills,  supported  by  affidavits, 
an  injunction  was  issued  on  the  28th  of  No- 
vember last  to  restrain  the  second  defendant, 
Mr.  Paynter,  sheriff  of  Surrey,  from  executing 
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the  writ  agaia8t  the  leasehold  premises.  No.  19, 
West  Square,  or  the  goods  therein  contained. 

Mr.  Jacob  and  Mr.  Beihell  moved  to  dis- 
solve the  injunction.  They  read  affidavits  in 
support  of  the  motion,  which  stated,  among 
other  thin)(8,  the  witnesses'  belief  that  a  settle- 
ment of  6000/  bank  stock,  part  of  the  properly 
left  to  plaintiff  by  the  will,  was  made  upon 
Mrs.  Newlands  at  the  time  of  her  marriage. 
This  fact,  if  true,  ought  to  have  been  stated  to 
the  Court  when  the  injunction  was  applied  for. 
They  contended  that  this  being  the  case  of  a 
gift  to  a  woman  absolutely,  and  she  being  also 
executrix,  there  was  no  ground  for  drawing 
any  distinction  between  legal  and  equitable 
ownership.  Had  the  legal  ownership  tieen  in 
trustees, — had  the  marriage  been  before  the 
death  of  the  father,  or  had  the  bequest  bpen  to 
a  married  woman,  the  case  would  be  different. 
The  marriage  amounted  to  an  unquali6fcd  gift 
of  the  wife's  property  to  the  husband,  and 
there  was  no  contract  or  stipulation  to  limit 
the  effect  of  the  gift.  On  the  contrary,  the 
settlement  of  a  portion  of  the  property  raised 
a  presumption  that,  as  to  the  rest,  it  was 
meant  the  husband's  marital  rights  should 
prevail.  The  case  was  the  same  as  Maeeey  v. 
Parker,^  and  must  be  governed  by  that  case. 

Mr.  Knight  Bruce  and  Mr.  Russell  were  for 
the  plaintiff*. 

The  f^ice  Chancellor,  without  hearing  them, 
said  he  thought  the  point  was  very  simple.  If 
a  man  married  a  woman  who  had  personal 
chattels,  at  law,  primd facte,  the  act  of  mar- 
riage constituted  a  gift  of  those  chattels  to  the 
husband.  If  the  wife  had  a  term  of  vears, 
either  legal  or  equitable,  the  law  said  that 
during  coverture  the  husband  might  assign  the 
term  if  he  pleased,  and  if  he  survived  the  wife 
he  took  it  as  a  gift  by  marriage,  and  was  not 
obliged  to  administer  to  her,  for  the  purpose 
of  constituting  the  term  in  him  in  virtue  of  the 
wife.  If  he  died  in  her  lifetime,  the  term  sur- 
vived to  her.  With  respect  to  choses  in  action, 
they  remained  to  the  wife  during  coverture, 
unless  the  husband  during  the  coverture  re- 
duced them  into  possession.  But  he  always 
understood  that  a  father  might  make  a  gift  to 
the  separate  use  of  his  child  being  a  daughter, 
and  in  this  case  it  appeared  verv  plain  to  him 
that  the  testator  expressed  an  mtention  that 
there  should  be  a  trust  for  the  separate  use  of 
his  daughter,  although  he  had  not  so  fully 
worked  out  that  intention  as  he  might  have 
done.  For  having  given  the  property  to  his 
daughter,  and  appointed  her  sole  executrix,  he 
specifically  directed  that  any  property  he  might 
have  given  or  should  give  to  her  should  not  be 
liable  to  the  interference  or  control  in  any  way 
of  any  person  or  husband  she  might  be  married 
to  (which  shewed  what  an  inaccurate  expres- 
sion this  gentleman  used,  because  he  imagined 
she  might  be  married  to  a  person  who  might 
not  be  her  husband)  or  liable  to  his  then  pre- 
sent or  future  debts,  but  that  her  receipt  alone 
should  be  a  discharge  for  all  the  money  or 
effects  he  might  give  or  leave  to  the  plaintiff*, 
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and  that  she  should  dispose  of  the  same  by  her 
will  and  testament  as  she  pleased,  notwith- 
standing her  coverture.  His  Honor  appre- 
hended that  when  the  testator  died,  and  bis 
daughter  proved  the  will,  she  certainly  at  law, 
became  the  absolute  owner  of  all  the  propertv 
of  a  personal  nature  that  the  father  gave  her 
by  his  will.  And  when  she  married,  she  did 
at  law  give  to  her  husband  the  complete 
power  to  dispose  of  all  the  personal  property. 
But  then  the  question  was,  whether  when  the 
husband  had  married  a  woman  who  took  the 
personal  property  under  such  a  bequest  as 
this,  he  did  not  of  necessity  subject  the  marital 
right  and  the  marital  powers  which  he  acquired 
by  marrying  the  executrix  to  that  trust  that 
was  affixed  by  the  will  on  the  property  the 
testator  gave  to  his  daughter.  He  could  not  but 
think  until  he  was  corrected  by  a  higher  autho- 
rity, that  the  husband  did,  by  marrying  the 
executrix,  though  he  clothed  himself  with 
legal  rights  and  powers,  take  them  subject  tu 
that  trust.  The  marriage  settlement  had  verv 
properly  been  called  to  the  notice  of  the  Couru 
His  Honor  had  read  it  through,  and  found  it 
was  solely  confined  to  a  sum  of  6000/.  Baak 
Stock,  which  was  admitted  to  have  been  part  oi 
the  father's  estate.  It  was  not  a  settlement  of 
Bank  Stock  to  the  separate  use  of  the  daugh- 
ter, in  the  same  manner  in  which  she  took  it 
by  the  will,  but  on  the  contrary,  it  appears! 
to  him  to  he  a  reduction  and  limitatiou  of  the 
power,  which  as  the  cestui  que  trust  of  her 
father's  will,  she  had  over  it;  for  the  stodc 
was  transferred  into  the  names  of  three  per- 
sons in  trust  for  her  separate  use  for  life,  and 
then  if  she  happened  to  survive  her  husband, 
it  was  to  f^o  to  her  absolutely ;  but  if  her 
husband  survived  her,  then  she  had  no 
power  of  disposition  over  it,  otherwise  than 
by  a  testamentary  disposiUon,  and  so  much  as 
she  did  not  dispose  of  by  will  would  belong 
to  her  husband.  It  was  quite  clear  by  the 
constitution  of  the  settlement,  that  the  hus- 
band was  let  in  to  participate  for  his  own  be- 
nefit in  the  Bank  Stock,  to  the  prejudice  and 
diminution  of  those  rights  the  wife  had  under 
her  father's  will.  If  there  were  express  words 
that  in  consideration  of  the  settlement  being 
so  made,  the  husband  should  become  absolute 
owner  of  all  the  wife's  other  property,  then 
that  would  be  a  relinquishment  of  her  rights 
over  all  the  other  property  ;  but  the  settlement 
was  totally  silent  as  to  that,  and  he  thought  it 
would  be  a  new  thing  to  say  that  where  the 
husband  derived  a  benefit  from  the  wife's  pro- 
perty, and  gave  her  no  benefit,  aud  nothiug 
elsewhere  was  said  or  treated  of,  except  what 
related  to  the  wife's  property,  it  should  ipso 
facto,  give  the  husband  all  the  property  not 
contained  in  the  settlement.  His  Honor  could 
not  but  think  that,  according  to  the  true  con- 
struction of  the  father's  will  and  the  settle- 
ment taken  together,  the  wife  did  stand  in  this 
position,  viz»  that  the  husband,  so  far  as  he  had 
any  right  under  the  marital  power,  had  that 
right  as  trustee  for  his  wife,  and  therefore  he 
thought  the  chattels  were  not  teizable,  in 
equity,  though  they  might  be  at  law,  and  that 
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tbe  motion  to  dissolve  the  injunction  must  be 
refused  with  costs.  ' 


The  defendants  appealed  to  the  Lord  Chan^ 
celtor. 

Mr.  Jacob,  Mr.  Richards ,  and  Mr.  Bethell, 
in  support  of  the  appeal  motion*  ur^ed  in  ad- 
dition to  the  arguuieuts  pressed  on  the  f^ce 
Chancellor  on  behalf  of  the  defendant,  the 
further  argument  that  if  the  injunction  should 
be  permitted  to  stand,  the  defendant  would 
be  without  any  security  for  the  property  pend- 
ing the  suit. 

Mr.  9Figram  and  Mr.  Russell  for  the  plain- 
tiff*, supported  the  Fice  Chancellors^  vtew  of 
the  question,  and  referred  to  the  cases  of 
Jones  V.  Salter fi  and  Anderson  v.  Anderson,^ 

The  Lard  Chancellor  observed  that  there 
are  two  cases  yet  before  him  for  judgment  on 
the  question  raised  in  the  course  of  the  present 
motion.  That  question  was  one  of  the  great- 
est nicety,  and  he  might  add,  too,  of  the 
grsatest  difficulty ;  for  whichever  way  he  de- 
cided, he  must  overrule  several  cases,  which 
were  hitherto  relied  on  as  authorities.  His 
Lordship  proposed,  however,  to  pronounce 
his  judgment  on  these  cases  at  a  very  early 
period— certainly  before  Christmas — and  he 
was  most  unwilling  to  say  anything,  indeed 
most  anxious  to  avoid  saying  anythioi?  on  the 
motion  before  him,  that  could  be  considered 
as  an  opinion  on  the  question  of  separate  use. 
One  thing,  however,  seemed  to  him  quite 
c^ear,  that  under  anv  circumstances,  the  order 
of  the  yice  Chancellor,  confirming  the  ii^ unc- 
tion, ought  not  to  be  allowed  to  stand.  Con' 
siderinjr  the  state  of  the  question,  and  the 
probability  of  an  early  decision,  it  might  have 
been  supposed  that  the  Court  below  would,  at 
all  events,  have  interfered  for  the  protection 
of  the  rights  of  the  parties  until  that  question 
WIS  set  at  rest ;  but,  on  the  contrary,  the  order 
continuing  the  injunction  left  the  defendant, 
who  was  the  claimant,  without  any  security 
for  his  debt.  That,  in  his  Lordship's  opinion, 
could  not  be  right.  The  plaintiff  must  either 
^  before  the  A  J  aster  and  give  security  for  the 
debt  and  costs  until  the  decision  of  the  cause, 
or  she  must  pay  the  money  into  Court.  The 
eheritf  would  then  give  up  possession,  or  be 
restrained  from  taking  it  if  he  was  not  in  pos- 
session. The  injunction  to  be  dissolved,  and 
the  costs  returned  to  the  defendant. 

Newlands  v.  Holmes  and  another, — Sittings 
St  Lincoln's  Inn  before  the  Vice  Chancellor, 
December  2d,  and  before  the  Lord  Chancel- 
lor, December  5th,  1839. 


Cr^tqutr  in  (f quitj;. 

UEQACIS8.  —  MARRIAGE  PORTIONS.  — 
AnSMPTION. 

^father,  hy  his  will,  gave  legacies  and  rent* 
charges  to  his  two  daughters,  and  on  their 
ntarriages  subsequently  he  secured  a  pro- 
vision to  one  by  a  bond,  and  to  the  other  he 
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gate  real  estate,  purchased  by  him  after 
the  date  of  his  will :  Held,  that  the  provisions 
so  made  for  the  daughters  on  their  respective 
marriages  were  not  an  ademption  of  the 
provisions  made  by  the  will. 

This  was  a  bill,  filed  by  Mr.  Thomas  Davys, 
praying  a  declaration  by  the  Court  that  the 
provisions  therein  and  hereafter  stated,  made 
by  his  father,  Thomas  Davys,  on  the  respective 
marriages  of  the  plaintiff's  two  sisters  with  the 
defendants,   Mr.  Charles   Boucher  and   iMr. 
Robert  Williams,  were   an  ademption  of  the 
provisions  made  for  them  by  their  father's  will. 
The  bill  stated  the  said  will,  bearing  date  in 
July  1829,  and  that  the  testator  thereby  gave 
to  the  plaintiff  and  his  two  sisters,  Mary  and 
Betsy  Davys  100/.  each,  and  thereby  devised 
his  freehold  estate  at  R,  to  his  wife  for  her  life 
if  she  continued  a  widow ;  and  after  her  death 
or  second  marriage  to  the  plaintiff,  his  son,  in 
fee,  subject  to  and  chargea  with  an  annuity  of 
60/.  to  the  testator's  daughter  Mary,  her  heirs 
and  assigns,  and  with  a  like  annuity  to  his 
daughter  Betsy,  with  limitations  over  in  case 
either  of  his  daughters  died  without  issue  before 
her  annuity  became  payable,  and  the  testator 
gave  tlie  residue  of  his  estate  to  his  wife  abso- 
lutely, and  appointed  her  his  executrix.    The 
testator  afterwards  purchased  a  freehold  estate 
at  (7.,  and  by  a  codicil  to  his  said  will,  made  in 
April  1831,  he  devised  the  same  to  his  two 
daughters  in  fee,  as  tenants  in  common.     The 
daughters  married  soon  after  the  date  of  the 
codicil,  and  on  the  marriage  of  one,  Mary,  to 
Mr.  Boucher,  the  testator  gave  a  bond  for  se- 
curing 1400/.,  1000/.  part  thereof  as  an  imme- 
diate provision,  and  400/.  the  residue^  to  be  paid 
at  testator's  death ;  and  on  the  marriage  of  Betsy 
to  Mr.  Williums,  the  testator  settled  the  lately 
purchased  estate  at  C,  and  400/.  as  a  provision 
for  that  marriage.    The  questions  raised  on  the 
bill  and  answers  were,  whether  these  provisions, 
made  by  the  testator  on  the  marriages  of  his 
daughters  amounted  to  an  ademption  of  the 
provisions  made  for  them  by  his  will. 

Mr.  Temple  and  Mr.  Puller  for  the  plaintiff. 
The  testator  could  not  intend  both  provisions 
to  have  effect.  The  gifts  on  the  marriages  of 
the  daughters  were  far  more  beneficial  to  them 
than  the  gifts  under  the  will.  It  was  not 
necessary  that  the  gifts  should  be  ejusdem 
generis,  or  of  the  same  amount,  in  order  to 
make  one  adeem  the  other.  They  cited  in 
support .  of  their  argument  IFeston  v.  Lord 
Lincoln  ;*  fFarren  v.  fFarren;^  Ex  parte  Du^ 
bosts^  fFeal  v.  Rice;^  Lloyd  v.  Harvey  ;• 
Jones  V.  Morgan  ;^  and  Lord  Durham  v, 
fFharton,ft 

Mr.  Spence  and  Mr.  Sharpe,  for  Mr.  and 
Mrs.  Boucher;  and  Mr.  Simpkinson  and  Mr. 
Follett  for  Mr.  and  Mrs.  Williams,  contended 
that  in  order  to  hold  one  provision  to  be 
adeemed  by  another,  both  must  be  of  the 
same  description,  though  not  exactly  of  the 


»  Amb.  328.  b  i  Oro.  C.  C.  306. 

c  18  Ves.  140.  d  2  Russ.  &  M.  251 

•  Id.  310.  '    ^  2Y.kr.  403. 

c  3  Clark  &  F.  196. 
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same  value.  In  fFaUon  v.  Lord  Lincoln^  re- 
ferred to  by  the  plaintiff,  it  was  held  that  a 
money  portion  was  not  an  ademption  of  a 
previous  provision  out  of  real  estate.  They 
cited  to  the  same  effect  Holmes  v.  Holmet^ 
and  Freemar.tle  v.  Bankes  ;^  and  on  other 
points  of  their  argument  they  referred  to  the 
cases  of  Debese  v.  Mann  ;^  Goodfdhw  v.  Bur* 
chett  ,•'  Trimmer  v.  Bayne ;™  Shudal  v.  JekylL^ 

Mr.  Temple ,  in  his  reply,  referred  to  the 
case  of  Brown  v.  Beck,^  to  shew  that  the  doc- 
trine of  ademption  might  be  applied  to  real 
estate. 

Mr.  Baron  Jlderson,  after  stating  the  ma- 
terial parts  of  the  will  as  above  stated,  and 
that  subsequently  to  the  date  of  the  will  the 
testator  purchased  an  estate  called  Petton, 
and  then  made  a  codicil  by  which  he  devised 
that  estate  in  fee  to  his  two  daughters,  as  te- 
nants in  common,  said  that  was  the  state  of  cir- 
cumstances at  the  time  of  the  marrias^e  of  the 
testator's  daughter  Mary,  in  April,  1832,  with 
the  defeudant  Boucher;  and  on  that  occa- 
sion the  testator  executed  a  bond  for  1400/. 
with  interest  on  1000/.  payable  immediately, 
and  with  interest  on  the  remaining  400/. 
payable  from  his  death,  as  a  portion  to  his 
said  daughter.  It  was  contended  that  this 
provision  was  an  ademption  of  the  benefits 
contained  in  his  will.  Subsequently,  on  the 
marriage  of  Betsy  with  the  defenaant  Wil- 
liams, at  the  end  of  the  year  1832,  a  settle- 
ment was  made  by  the  testator  of  ^e  estate 
of  Petton  upon  her,  and  the  issue  of  that  mar- 
riage ;  and  a  sum  of  money  was  also  advanced 
by  him,  amounting  to  about  400/.  altogether ; 
and  this  advance,  it  was  now  contended, 
adeemed  the  provisions  made  by  the  will  for 
Betsy.  The  principles  on  which  these  ouestions 
turn  might  be  very  shortly  stated.  Where^a 
parent  or  person  in  loco  par enite,  gives  a  legacy 
to  a  child  by  way  of  portion,  and  aftenvards, 
upon  marriage,  or  any  other  occasion  calling 
for  it,  makes  advances  in  the  nature  of  a  por- 
tion to  that  child,  that  advancement  will  amount 
to  an  ademption  of  the  gift  by  will ;  and  a  Court 
of  Equity  will  presume  he  meant  to  satisfy  the 
one  by  the  other.  It  might  also  be  taken,  that 
the  legacy  of  a  portion,  meant  the  legacy  of  a 
definite  sum,  that  being,  as  Lord  Rosslyn  ex- 
pressed it  in  Freemantle  v.  Banks,  its  meaning 
eJe  vi  termini.  Hence  the  beouest  of  a  residue 
did  not  fall  within  the  rule.  Further,  in  order 
that  there  might  be  an  ademption,  it  was  re- 
quired that  the  provisions  should  be^usdem 
generis.  Thus  in  Holmes  v.  Holmes,  a  bequest 
of  600/.  was  not  adeemed  by  an  advancement 
of  a  gift  of  one-half  of  the  stock  of  jewellery, 
made  on  the  occasion  of  the  parent  subse- 
quently taking  his  son  into  partnership.  Sub- 
ject, however,  to  those  restnctions,  it  might  be 
stated,  that  mere  difference  of  amount,  and 
•light  circumstances  of  difference  in  the  terms 
of  payment  between  the  portion  given  by  will 
ana  the  advancement  subsequently  made,  would 

h  1  Bro.  C.  C.  655. 
I  5  Ves.  79.  ^  2  Bro.  C.  C.  165. 

1  2  Vern.  298.  »  7  Ves.  608. 

»2Alk.  676.  o  1  Eden,  1 90. 


not  prevent  the  presamption  that  one  was  an 
ademption  of  the  other.  But  as  far  as  bis  own 
researches  had  extended,  he  did  not  find  aoy 
instance  of  that  principle  having  been  extended 
to  devises  of  real  estate,  and  he  did  think  that 
so  to  extend  it  would  be  to  repeal  that  provi- 
sion of  the  Statute  of  Frauds  which  appGed  to 
the  revocation  of  wills  of  real  estate.  The 
case  of  Brown  v.  Park,  which  was  cited  for 
that  purpose  did  not  prove  it*  That  case  went 
off  on  a  collateral  ground  altogether,  and  the 
only  argument  which  it  could  be  considered 
to  afford  was,  that  this  difficulty  was  not  sug- 
gested in  argument ;  the  case  not  requiring  it 
in  order  to  produce  (he  decision.  If  these 
principles  were  applied  to  (he  present  case,  it 
would  be  found  that  the  annuities  given  by  the 
will  were  not  ejusdem  generis  with  the  provi- 
sions made  upon  the  marriages  of  the  two 
daughters ;  the  advancement  of  one  heing  by 
an  advance  of  money  by  bond,  of  the  other,  by 
settlement  of  land  and  advance  of  money.  The 
gift  by  will  was  an  annuity  to  each  daughter, 
contingent  as  to  amount,  depending  upon  the 
event  of  survivorship  between  the  sisters  and  of 
one  of  them  dying  without  issue  before  the 
death  of  their  mother,  and  not  payable  at  all 
events  until  after  the  death  or  second  mar- 
riage of  their  mother — a  totally  uncertain  period 
of  time.  Upon  these  grounds  he  was  of  opi- 
nion that  the  presumption  contended  for  aid 
not  arise,  but  if  it  it  did,  the  parol  evidence  in 
the  case  shewed  that  at  the  time  of  making 
both  advances  the  testator  intended  them  to  L« 
in  addition  to  the  provisions  of  his  will.  Upon 
the  whole  therefore  his  Lordship  thought  the 
plaintiff  had  failed  in  making  ont  his  case,  and 
that  the  bill  should  be  dismissed  with  costs. 

Davys  v.  Boucher  and  others,  sittings  at 
Serjeant's  Inn  after  Trinity  Term,  1839, 

C?r4eqitrr  Cfixmher. 
On  Error  from  the  Queen*s  Bench, 

NUISANCE. — CANAL  COMPANY. — PLSADINO. 

Certain  individuals  formed  themselves  into  a 
company  and  obtained  an  act  ofparUamcnt 
to  make  a  navigable  canal,  and  to  receive 
tolls.  The  act  did  not  in  terms  impose  on 
them  the  duty  qf  keeping  the  navigation 
clear  from  obstruction  ;  mt  held,  that  by 
common  law  that  duty  was  imposed  upon 
them,  and  that  in  a  case  where  damage  had 
arisen  from  an  obstruction  which  had  not 
been  removed  after  reasonable  notice  4^. 
to  provide  against  the  dangers  .of  which 
by  placing  lights  Sfc.  reasonable  care  had 
not  been  usea,  the  proprietors  wererespon^ 
sible  in  damages  to  the  party  injured,  and 
that  he  might  recover,  if  he  set  forth  in  his 
declaration  such  a  state  of  facts  as  would 
raise  in  law  this  implied  auty  and  liability. 

Lord  Chief  Justice  Ttndal  delivered  judg- 
ment in  this  case. — ^The  question  raised  in  this 
case,  where  there  was  a  plea  of  not  guilty,  was 
whether  the  declaration  disclosed  a  sufficient 
cause  of  action  against  the  Cana  Compauy. 
The  declaration  stated  the  act  by  which  the 
Canal  Company  was  constituted,  one  clause  of 
which  declared  that  it  should  be  lawful  for  the 
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agents  and  servants  of  the  oompany,  if  any 
boat  &c.  should  be  sunk  in  the  canal,  to  cause 
the  same  to  be  weighed  aud  drawn  up,  and  to 
detain  such  boat  &c.  for  the  expences  thereby 
incurred.  It  then  set  forth  that  the  canal  was 
formed,  and  that  the  company  received  toll 
from  the  boats  that  used  the  same ;  that  the 
plaintiflf  was  navijj^atiDg  the  said  canal  with  a 
dy-boat ;  that  a  boat  was  sunk  in  the  said  canal 
and  obslnicted  the  navigation  thereof,  so  that 
boats  passed  along  with  difficulty  in  the  day, 
and  were  in  danger  during  the  night ;  that  the 
owners  of  the  sunken  boat  did  not  weigh  or 
draw  up  the  boat,  of  which  the  said  company 
had  notice,  on  which  it  became  and  was  the 
duty  of  the  said  canal  company  to  draw  up 
and  weigh  the  sidd  boat  &c.  The  declaration 
then  alleged  for  breach  that  the  company  did 
not  within  a  reasonable  time  weigh  nor  draw 
np  the  said  boat  nor  remove  the  obstruction, 
nor  did  the  companv  cause  any  light  or  signal 
to  be  placed  over  the  sunken^  boat,  so  as  to 
warn  persons  passing  in  boats  in  that  direction 
of  the  danger  of  the  spot,  by  means  of  which 
and  without  the  default  of  the  plaintiff,  the  fly- 
boat  of  the  plaintiflf,  lawfully  passing  along  the 
said  canal,  and  for  the  passage  of  which  the 
proprietors  had  received  toll,  not  being  able  to 
avoid  the  obstruction,  ran  against  the  same  and 
thereby  sustained  damage.  The  principal  ob- 
jection in  this  case  to  the  plaintiflf's  right  to 
recover,  was  that  the  clause  recited  in  the  de- 
claration, and  which  is  there  stated  as  casting  a 
duty  on  the  company  to  remove  the  obstruc- 
tion, is  not  in  its  nature  obligatory,  but  merely 
permissive.  We  are  all  of  opinion  that  neither 
that  clause  nor  anything  In  the  act  imposes  on 
the  company  any  such  obligation ;  and  the 
allegation  in  the  declaration  founded  on  such 
a  supposed  obUgation,  is  therefore  founded  on 
a  mistake  as  to  the  effect  of  that  clause.  But 
admitting  that  to  be  so,  then  the  question  is 
whether  in  fact  any  other  duty  was  not  imposed 
upon  this  company,  and  further  whether  a  suf- 
ficient breach  of  that  duty  has  not  been  as- 
signed.  A  breach  of  duty  which  arises  as  an 
inference  of  law  need  not  be  expressly  stated, 
where  that  duty  is  clearly  one  which  the  law 
casts  upon  the  party.  Omitting  therefore  the 
imph>per  and  needless  statement  of  duty  now 
appearing  on  the  face  of  the  declaration  with 
respect  to  the  obligation  supposed  to  be  cast 
upon  the  company  by  the  act  of  parliament,  the 
facts  stated  in  the  declaration  shew  that  the 
canal  company  had  a  right  to  allow  boats  to 
navigate  the  canal,  and  to  receive  in  resnect  of 
such  navigation  a  profit  in  the  shape  of  tolls. 
The  common  law  in  such  a  case  imposes  a  duty 
on  the  proprietors  of  the  canal,  not  perhaps  to 
repair  the  canal  and  to  free  it  from  all  obstruc- 
tions, hut  to  take  reasonable  care  that  all  per- 
sons who  navigate  the  canal  may  do  so  without 
danger  to  their  lives  or  property.  We  concur 
with  the  Court  of  Queen's  Bench  in  thinkmg 
that  there  was  a  duty  of  this  sort  in  the  present 
case,  and  that  this  duty  is  founded  upon  the 
same  prindple  as  that  by  which  a  shookeeper 
is  rendered  bable  if  a  person  entering  his  shop 
where  he  has  exposed  goods  for  sale,  and  so 
marked,  customers  should  fall  through  a  trap 


door  which  has  been  left  without  sufficient  pro- 
tection and  should  be  injured  thereby.  The 
declaration,  in  truth,  does  not  contain  an  aver- 
ment of  such  a  duty,  nor  any  allegation  of  a 
breach  of  it ;  but  the  question  is  whether  the 
facts  stated  do  not  necessarily  imply  that  such 
a  duty  did  exist.  On  consideration,  we  think 
that  there  is  in  substance  a  statement  of  facts 
su6Bcient  to  raise  that  duty;  and  we  think  that 
that  breach  of  duty  is  sufiiciently  alleged.  It 
is  averred  that  the  company  of  proprietors  had 
notice  of  the  obstruction ;  that  they  did  not 
within  a  reasonable  time  after  such  notice 
weigh  the  boat  or  remove  the  obstruction  in 
any  other  way,  or  do  that  which  thev  might 
with  reasonable  care  have  done;  namely,  place 
a  signal  or  some  other  warning  to  those  who 
were  navigating  that  part  of  the  canal,  nor 
give  any  actual  or  constructive  notice  of  the 
existence  of  the  obstruction.  This  amounts  to 
a  breach  of  the  common  law  duty  to  take  rea- 
sonable care,  and  the  statement  that  they  did 
not,  within  a  reasonable  time  after  notice,  re- 
move the  obstruction  nor  place  a  signal,  is  equi- 
valent to  a  statement  that  a  reasonable  time  had 
elapsed  after  such  notice  given.  On  these 
grounds  we  consider  that  a  good  breach  of  a 
common  law  duty  has  been  shewn,  that  the 
declaration  must  be  supported,  and  conse- 
quently that  the  defendant  in  error  is  entitled 
to  judgment. 

Judgment  for  the  defendant  in  error. — Bar^ 
naby  v.  The  Lancaster  Canal  Company*^  M.  T. 
1839.    Cxch.  Chamber. 


€Uftr en'tf  ISencg  9rsctice  Cflurt 

BAIL.— RBNDER. — DISCRBTION    6F   COURT. — 

COUNTY  OAOL., 

The  Court  has  no  discretion  to  aUow  bail  to 
render  their  principal,  where  more  than 
fourteen  days  have  elapsed  after  the  service 
of  a  tnrit  upon  them,  although  the  non^ren^ 
der  has  arisen  f^om  accident. 
Busby  obtained  a  rule  calling  on  the  plain- 
tiff to  shew  cause  why  proceedings  against  the 
bail  should]  not  be   set  aside  on  paymeut  of 
costs.  It  appeared  that  on  the  7th  November, 
Atkins  Junior  was  arrested.     The  defendants 
became  bail  to  the  action  on  the  I4th  Novem- 
ber.    Then  certain  pleas  were  pleaded  by  the 
defendant,  which    subsequently  were    with, 
drawn,  and  judgment  was  suffered  by  default ; 
on  the  30th  January.    A  writ  of  summons  was 
served  upon  the  bail  on  their  recognizances, 
on  the  27th  of  April,  and  pursuant  to  a  judge's 
order  the  original  defendant  was  rendered  to 
the  gaol  of  the  county  of  the  to^vn  of  South- 
ampton, on  the   18th  of    May;    the  arrest 
being  in  the  county  of  the  town  of  Southamp- 
ton.   This  therefore,  being  to  the  gaol  of 
a  wrong  county,  wa  sa  bad  render.    Here,  as 
there  was  no  valid  render  until  the  18th,  con- 
sequently no  render  took  place  in  due  time, 

«  This  was  a  judgment  delivered  in  the  Ex- 
chequer Chamber  (Monday  Dec.  2d,  1839) 
on  a  writ  of  error  from  the  Court  of  Queen's 
Bench.  See  the  report  of  the  case  in  that 
Court,  16  L.  O.  vol.  p.  603. 
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The  question  here  turns  upon  the  construc- 
tion the  Court  would  put  upon  the  rule  of 
Court  T.  T.  3  VVm.4|  and  on  the  statute  1 1  O. 
4,  and  I  Win.  4,  c.  70,  s.  21.  The  rule  of 
Court  runs  in  these  words:  "It  is  ordered, 
that  from  and  after  the  lOthi  day  of  July  next, 
where  the  plaintiff  proce'eds  by  action  uf  debt 
on  the  recognizances  of  bail  in  any  of  the 
courts  at  Westminster,  the  bail  shall  be  at 
liberty  to  render  their  principal  mthin  fourteen 
days  next  after  the  service  uf  the  process  on 
them,  but  not  at  anj  later  period ;  and  that 
upon  such  render  bems^  duly  made,  and  notice 
thereof  given,  the  proceedings  shall  be  stayed 
upon  the  payment  of  the  costs  of  ihe  writ  and 
service  thereof  only.*'  By  s.  21  of  the  statute 
it  is  enacted,  "that  a  defendant  who  shall 
have  been  held  to  bail  upon  any  mesne  pro- 
cess issued  out  of  any  of  his  Majesty's  Supe- 
rior Courts  of  Record,  may  be  rendered  in 
discharge  of  his  bail,  either  to  the  prison  of  the 
court  out  of  which  such  process  issued,  accord- 
ing to  the  practice  of  such  court,  or  to  the 
common  gaol  of  the  county  in  which  he  was 
80  arrested ;  and  the  render  to  the  county 
gaol  shall  be  effected  in  the  manner  following : 
that  is  to  say,  the  defendant,  or  his  bail, 
or  one  of  them  shall  for  the  purpose  of  such 
render,  obtain  an  order  from  a  judge  of  one 
of  his  Majesty's  (Courts  at  Westminster,  and 
shall  lodge  such  order  with  the  gaoler  of  such 
county  gaol,  and  a  notice  in  writing  of  such 
lodgment  of  such  order,  and  of  the  defendant's 
being  actually  in  custody  of  such  /tioier,  by 
virtue  of  such  order,  signeil  by  the  defendant, 
or  the  bail,  or  either  of  them,  or  by  the  attor- 
ney or  agent  of  any  or  either  of  them,  siiali  be 
delivered  Vo  'the  plaintiff's  attorney  i»p  agent, 
and  the  sheriff,-  or  other  person  responsible 
for  the  custody  of  debtors  in  such  county  gaol 
shall,  on  such  render  so  perfected,  be  duly 
charged  with  the  custody  of  such  defetidanr, 
and  the  said  bail  shall  be  thereupon  wholly  ex- 
onerated  from  liability  as  such."  Here,'  al- 
though the  terms  of  the  rule  of  court  and  the 
statute  have  not  been  strirtlv  complied  with, 
yet  it  is^  a  case  where  the  discn  tion  of  the 
Court  might  intervene,  so  as  to  make  the  ren- 
der in  the  present  case  valid,  nome  and 
others  v.  Hutchinson  and  another*^  is  a  very 
strong  analogous  case  in  point ;  here,  after 
judgment,  a  defendant  was  duly  rendered  in 
discharge  of  his  bail,  notice  thereof  not  having 
been  given  until  after  execution  had  been  re- 
gularly issued  and  executed  against  the  bail ; 
the  exeution  was  set  aside  by  the  Court,  and 
on  payment  of  costs  an  ejfoneretur  was  en- 
tered on  the  bail-piece.  There  the  render 
was  clearly  too  late,  notice  not  having  been 
given  in  due  time 

Erie  and  Peacock  on  shewing  cause  ob- 
served that  the  enactment  of  s.  21  of  the  sta- 
tute  required  that  the  render  should  be  to  the 
gaol  of  the  county  in  which  the  defendant's 
arrest  took  place,  if  the  bail  preferred  render- 
ing him  to  that  gaol,  instead  of  the  prison  of 
the  Court  whence  process  issued.  But  here 
no  render  took  place  at  the  gaol  of  the  couuty 
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in  which  the  defendant  was  arrested  until  the 
ISth  of  May,  the  summons  being  served  on  the 
27th  of  April.  Clearly  no  due  render  took 
place,  for  it  was  more  than  fourteen  days  after 
due  service  of  process  on  the  bail. 

Cur,  adv.  tmii. 

doleridf^e,  J.-'In  the  present  case  the  arrest 
of  the  defendant  in  the  original  action  took 
place  on  the  7th  of  November.  On  the  14th 
the  two  defendants  in  this  action  became  bail 
alone;  and  on  the  30th  January  judgment 
was  signed  in  the  original  action.  On  the 
27th  of  April,  the  summons  in  that  action  wis 
served.  On  the  4th  of  May,  within  fourteen 
days  after  the  service,  the  defendant  was  ren- 
dered in  the  gaol  of  Winchester ;  that  was  a 
render  to  the  county  of  Southampton.  It 
turned  out,  however,  afterwards  that  the  arrest 
took  place  in  the  counW  of  the  town  of  South- 
ampton ;  he  was  therefore  not  rendered  to  the 
county  gaol  of  the  county  in  which  the  arrest 
took  place,  pursuant  to  the  1 1  G.  4,  and  I  W. 
4,  c.  70,  8.  21  ;  that  was  consequently  a 
wrong  render  in  point  of  fact.  A  suliaequent 
reniler  took  place  uo  the  18th  of  May  to  the 
gaol  of  the  county  of  the  town  of  Southampton. 
That  was  however,  more  than  fourteen  dars 
after  the  writ  of  summons  was  issued.  That 
render  therefore  was  too  late,  and  the  bail 
under  the  statute  are  not  entitled  to  relief. 
But  it  is  said  that  they  are  entitled  to  relief 
under  the  rule  of  T.  T  3  W.  4.  The  words 
of  that  rule  are,  ''that  the  bail  shall  be  at 
liberty  to  render  their  principal  at  any  time 
within  the  space  of  fourteen  days  next  after 
the  service  of  the  process  upon  them,  but  &<K 
at  any  later  period.*'  It  is  quite  clear,  on  the 
language  of  this  rule,  that  the  right  to  render 
the  defendant  was  taken  away  after  the  expi- 
ration of  the  fourteen  days  next  subsequent  to 
the  service  of  the  process.  Mr.  Busbif  admits 
that  the  right  to  render  is  gone,  but  that  the 
discretion  of  the  Court  may  he  ejcerrtsed. 
But  on  consideration,!  am  of  opinion  that  the 
exercise  of  the  discretion  of  the  Court  is 
taken  a\vay  by  the  language  of  the  rule ;  and ' 
that  I  ou^ht  to  adhere  to  that  language.  The 
present  rule  must,  therefore  be  discharged. 

Rule  discharged. — Bird y. Atkins Sf  TVyjsos, 
Bail  of  Atkins,  junr,  M.  T.  1839.    Q.  B.P.C. 

THE  EDITOR'S  LETTER  BOX, 

One  of  the  candidates  who  was  not  success- 
ful at  the  Irtst  examination  has  taken  steps  to 
appeal  to  the  Judges.  We  do  not  feel  at 
liberty  to  state  any  particulars  whilst  the  mat- 
ter is  under  consideration. 

W^e  doubt  whether  the  letter  of  D.  is  of 
sufficient  preM?Wca/ utility  to  justify  its  insertion . 

"  A  Libeller"  must  excuse  our  expounding 
in  a  summary  way  the  responsibility  he  has  !&• 
cur red. 

We  have  to  request  that  Correspondents, 
whether  addressing  themselves  to  tlie  Editor 
or  the  Publisher  of  this  Work,  will  pre-pay  the 
postage  of  their  letters  or  tl^e  carriage  of 
parcels. 

The  letters  of  F.  W.  D. ;  "One,  aic."j  O.E,, 
A.  Z.,  and  H.,  have  been  received. 


STfir  Ueqal  ^h^tv^ev^ 


SATUKDAY,  DECEiMBER  21,  1839. 


yiiAd  magis  Ad  nos 


i^rttiiet,  et  neiicire  niAluiu  ei«t,  ayitamiif . 


Ho  RAT. 


THE  NEW  EDITION  OF 

SIR  EDWARD  SUGDEN'S  VENDORS 

AND  PURCHASERS. 


Wb  have  here  the  tenth  edition  of  Sir 
Edward  Sngden's  Treatise  on  the  Law  of 
Vendors  and  Purchasers,  which  has  now 
grown  from  one  into  three  volumes  of  re- 
spectable size.  The  first  edition,  which 
we  now  have  before  us,  was  not  quite  so 
large  as  the  thickest  of  the  present  three ; 
but  vires  aeqidrii  eundo,  it  got  larger  and 
laiger  with  each  succeeding  edition:  on 
the  nindi  edition  it  expanded  into  two 
volumes,  and  we  are  now  happy  to  see  the 
number  increased  to  three.  A  more  useful 
practical  work  is  not  to  be  found  on  the 
shelves  of  the  law  library;  and  we  hold 
that  its  learned  author  deserves  the  thanks 
of  the  profession  for  the  care  and  labour 
bestowed  on  it.  It  is  too  much  the  custom 
for  lawyers,  on  promotion  to  the  bench,  to 
forget  their  obligations  to  tlie  more  humble 
ranks  from  which  they  sprung ;  they  soon 
consider  themselves  of  a  different  order; 
they  are  quite  satisfied  that  they  know 
enough  already  ;  the  calls  of  society  are 
attended  to  with  a  too  ready  alacrity  ;  they 
thus  lose  their  working  habits,  and  in  many 
cases  deteriorate  instead  of  improve.  It 
thus  happens  that  we  hardly  know  an 
instance  of  a  legal  work  issuing  in  this 
country  from  the  bench.  It  is  not  always 
that  a  new  edition  is  edited  by  its  author, 
when  a  judge,  although  a  successful  work  ; 
And  even  where  this  has  been  done,  he  has 
generally  contented  himself  with  posting  up 
0ome  of  the  recent  cases,  and  putting  a  new 
Citle  page.  How  valuable,  for  instance, 
^wronld  an  edition  of  "  Mitford  on  Equity 
Pleading  '*  have  been,  '*  enlarged  and  im- 
pTOved  "  by  Lord  Redesdale.     Sir  Edward  i 

VOL.  xiz. — wo.  564.  I 


Sugden  has  not  followed  the  bad  example 
thus  set  him  by  his  noble  and  learned  pre- 
decessors. He  has  taken  advantage  of  ,the 
comparative  leisure  which  he  now  enjoys 
to  go  carefully  over  his  former  work — to 
reconsider  all  his  positions—^to  see  what  has 
been  done  in  the  interval  by  others — to  exa* 
mine  all  the  reported  cases  on  the  subject — 
to  remould  his  materials — to  add  what  he 
liiought  deficient  —  to  .  enlarge  the  old 
ground,  and  to  complete  his  original  de- 
sign :  he  has  thus  produced  a  work  which  will 
prove  of  the  greatest  use  to  the  student,  the 
practitioner,  and  to  the  profession  at  large. 
In  doing  this  we  may  also  be  permitted  to 
say,  that  he  has  rendered  this  further  ser- 
vice to  the  country;  that  he  has  been 
keeping  himself  in  training  for  judicial  em- 
ployment ;  and  should  he  accept  it  at  any 
future  time,  he  will  come  to  the  discharge 
of  his  duties  with  his  mind  well  informed 
on  the  exact  state  of  the  law,  instead  of 
bringing  to  it,  as  is  too  often  the  case  under 
similar  circumstances,  habits  enfeebled,  if 
not  by  indolence,  at  any  rate  by  a  too  great 
attention  to  extraneous  matters. 

With  this  general  commendation  we 
might,  perhaps,  dismiss  the  subject,  as  the 
work  will,  no  doubt,  soon  be  in  the  hands 
of  most  of  our  readers ;  but  we  think  it  may 
still  be  useful  to  extract  from  the  additions 
contuned  in  the  present  edition,  some  of 
Sir  Edward's  opinions  on  various  matters 
of  much  practical  importance .  and  here  we 
have  indeed  a  wide  range  to  choose  from, 
as  few  branches  of  the  law  are  so  generally 
interesting  as  the  one  of  which  he  treats. 
We  shall,  however,  endeavomr  to  make  a 
selection. 

We  may  first  extract  what  is  said  as  to 
the  right  to  appoint  a  bidder  at  auctions, 
llie  authorities  against  this  practice  are 
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thus  adrerted  to.  After  stating  that  it  was 
ruled  by  many  cases  that  a  bidder  may  be 
appointed,  the  author  goes  on  thus  :— 

"But  Ijord  Tenterden  again  opened  the 
question  at  niii  prius,  and  expressed  extra- 
judicially the  strong  inclination  of  his  opmion, 
that  if  a  person  be  employed  with  a  view  to 
save  the  auction  duty,  the  sale  is  void,  unless  it 
be  announced  that  there  is  a  person  bidding 
for  the  owner ;    the  act  itself  is  fraudulent. 
^heller  v.  Collier.  1  Camph.  Ca.  123.     The 
statute  was  made  for  a  diflferent  purpose,  with 
a  view  to  the  duty  only,  and  could  not  be  made 
to  sanction  what  was  in  itself  fraudulent.   And 
in  a  late  case  C.  B.  Alexander  treated  it  as 
clear  that  the  employment  of  a  Puffer  vitiated 
the  sale.     Reof  v.  Marsh,  3  You.  &  Jer.  331. 
But  it  was  not  necessary  to  decide  that  point. 
And  in  Crowderv.  JuHin/dBmg.  368  (a  horse 
cause),  after  a  bond  fide  bidding  of  12/.,  the 
owner's  servant  made  repealed  biddings  up  to 
23/.    That  appears  to  have  been  a  mere  fraud, 
but  the  Court  is  reported  to  have  been  inclined 
to  adhere  to  Lord  Mansfield's  opinion  in  Bos- 
veil  V,  Christie,  Cowp.  395,  (in  which  fiprwate 
bidding  on  behalf  of  the  vendor  was  held  to 
render  the  sale  fraudulent).    The  authorities, 
however,  preponderate  in  favour  of  the  validity 
of  a  person  privately  bidding,  and  the  practice 
is  universally  adopted,  and  ought  not  to  be 
lightly  disturbed.    It  would  require  a  decision 
of  the  House  of  Lords  to  over-rule  the  de- 
cisions ;  and  it  would  be  better  to  leave  them 
undisturbed,  restricted  as  the  power  now  is." 

Vol.  I,  p.  32. 

We  shall  next  take  the  learned  author's 
opinion  as  to  one  of  the  decisions  in  the 
well-known  case  of  SmaU  v.  Attwood.  The 
main  point  in  that  case  is  of  no  great  im- 
portance in  a  legal  point  of  view ;  but  the 
point  to  which  we  wish  to  refer— the  power 
of  a  purchaser  on  a  sale  being  set  aside  to 
follow  the  purchase-money,— is  of  great 
interest. 


"In  Smalls.  Atlteood,  You.  407.  the  pur- 
chase was  rescinded  by  decree ;  200,000/.  had 
been  paid  long  before  the  bill  was  filed,  and 
possession  had  been  given  to  the  purchasers 
of  the  estate,  with  which  they  had  acted  as 
owners.    They  had  long  had  possession,  which 
they  still  retained,  and  claimed  a  lien  upon  the 
estate  for  the  portion  of  the  purchase-money 
paid.      After  the  decree  they  filed  a  sup- 
plemental  bill,  staling  the  payment  of  the 
200,000/.,  and  tracing  its  investment  m  slock, 
and  the  transfer  of  the  stock  to  a  third  person 
without  consideration,  as  it  was  alleged,  and 
praying  that  they  might,  without  prejudice  to 
their  lien  on  the  estate,  be  decreed  to  be  en- 
titled to  the  specific  stock ;  and  Lord  Lynd~ 
hurst,  C.  B.,  so   decided,  and    accordingly 
granted  an  injunction.     This  is  the  only  case 
in  which  equity  followed  the  purchase- money, 
and  ordered  it  to   be  specifically  restored. 
There  was  an  appeal  against  the  order  to  the 
House  of  Lords,  which  it  became  uuneccssary 


to  prosecute,  as  the  decree  in  the  original  suit 
was  reversed,  on  the  ground  that  no  fraud  was 
practised  by  the  seller.     But  the  decree  could 
hardly  have  been  maintained.     It  was  a  con- 
siderable argument  against  the  relief,  that  it 
had  never  been  administered,  and  the  incouve- 
nience  is  obvious.    In  the   case  of  a  mere 
naked  fraud,  which  altogether  vitiates  a  con- 
tract both  at  law  and  in  equity,  there  is  not 
much  difficulty  in  attaching  the  money,  if  it 
can  be  traced,  as  it  never  of  right  belonged  to 
the  seller.    But  in  a  case  like  Small  and  Att- 
wood, the  relief,  although  granted,  and  upon 
the  ground  of  a  fraudulent  concealment,  pro- 
ceeos  rather  upon  equitable  rules  than  upon 
absolute  legal  nullity.  Much  arrangement  is  re- 
quired  to  do  justice  between  the  parties  in  such 
a  case,  and  the  following  of  the  money  does 
not  seem  to  be  justified  by  the  practice  of  the 
Court,  nor  can  it  perhaps  be  supported  upon 
principle.    In  the  case  in  question  the  pur- 
chaser bad  possesion  of  the  seller'^  estate* 
and  bad  had  that  possession  for  a  long  time, 
and  dealt  with  it  as  owner,  and  continued  to 
retain  it,  and  insisted  upon  his  right  to  do  so, 
and  to  enjoy  it  as  owner,  subject  ultimately  to 
aecount,  until  the  accounts  were  finally  settled. 
By  the  injunction  he  obtuned  the  security  of 
the  return  of  his  money,  as  well  as  retained 
his  lien  on  the  estate  for  it,  and  possession  of 
the  estate  itself.    It  had  never  before  occurred 
to  any  one  that  such  relief  could  be  obtained. 
If  the  case  had  remiuned  undisturbed,  it  would 
have  introduced  a  practice  of  attempting  in 
all  such  cases  to  follow  the  money,  and  for 
that  purpose  of  introducing  charges  and  in- 
terrogatories into  bills,  which  would  tend  to 
great  prolixity,  and  expose  every  dealing  and 
transaction  of  life  of  a  defendant,  between  the 
receipt  of  the  money  and  the  time  of  answer- 
ing "     Vol.  1,  pp.  400, 401.  "- 

We  shall  next  extract  Sir  Edward's  opi- 
nion as  to  the  best  mode  of  examining  an 
abstract.  The  question  is,  whether  it 
should  be  all  perused,  so  as  to  have  a 
ffeneral  notion  of  its  contents,  and  thea 
gone  over  a  second  time  more  carefully  ; 
or  whether  it  be  better  to  examine  every 
part— step  by  step— with  the  greatest  care 
in  the  first  instance. 


"  I.  In  regard  to  the  best  mode  of  penisinf? 
an  abstract  by  counsel,  opinions  differ,  and  I 
will  not  pretiume  to  decide.     I   Prest.  Abs. 
208,  vol.  3,  p.  69,  191.  201.    But  I  wiU  sim- 
ply state  what  always   appeared  to  me  the 
best  mode.    2.  In  the  first  place,  the  peru^l 
should,  if  the  length  of  the  abstract  will  per- 
mit of  it,  be  finished  at  one  sitting,  aUhouu!* 
any  difficult  point  of  law,  the  whole  liearing  of 
which  is  ascertained,  may  properly  be  reserved 
for  further  and  separate  cousideratioB.    3.  It 
is  not  useful  to  make  many  notes,  for  they 
often  distract  the  attention.    In  one  instance, 
a  counsel,  in  perusing  an  abstract,  actually  in- 
serted a  note  in  the  margin  opposite  to  a  dee\l 
with  a  serious  defect,  staling  it  to  be  what  H 
ought  to  have  been,  and  so  the  objection  was 
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missed.    His  mind  was  eupfaged  in  making 
the  note,  and  as  he  knew  how  the  instrument 
ought  to  have  been  framed,  he  inserted  what 
was  not  contained  in   the  al^stract — a  fatal 
error,  but  one  not  unlikely  to  occur  in  a  mo- 
ment of  absence.    4.  Still  a  man  should  not 
incumber  himself  with  unnecessary  details. 
He  may  save  himself  much  unnecessary  la- 
boar  by  a  little  method.    He  should  have  a 
book  in  which  he  should  write  his  opinion, 
and  there  should  be  a  margin.     He  should 
write  his  opinion  as  he  proceeds,  reserving,  if 
necessary,  any  important  point  for  subsequent 
consideration.    In  the  margin,  he  should  note 
every  term  of  years  created,  and  every  assign- 
rnent  of  it ;   thus  1000  years,  foL  o,  fol.  *18, 
fol.  30.      Nothing  more  is  requisite  where 
there  is  a  regular  deduction,  and  he  can  at 
once,  when  he  comes  to  deal  with  the  terms. 
refer  to  the  title  to  them  separately.    Wliere 
there  is  a  long  deduction  of  a  legal  estate  of 
inheritance,  he  may  pursue  the  same  method. 
If  the  title  be  complicated,  he  may  leave  a 
blank  page  in  his  book  fur  references  to  the 
abstract,  and  queries  to  be  considered.     With 
some  sach  exceptions  he  will  find  it  the  best 
and  surest  method  of  arriving  at  a  just  con- 
elusion,  to  trust  to  his  view  of  the  title  on  the 
face  of  the  abstract  itself,  without  incuml)er- 
ing  himself  with  or  relying  upon  notes.    5.  It 
may  somsttmes  be  usefnl  to  glance  the  eye 
OTer  the  abstract  in  the  first  place,  in  order  to 
obtain  a  general  view  of  the  title,  and  expe- 
rience will  rapidly  point  out  when  a  subse- 
quent part  of  the  abstract  may  be  looked,  into 
advantageously  before  its  proper  turn  ;  but, 
speaking  generally,  an  abstract  should  be  pe- 
rused   but  once,  and   that  once  efiectually. 
The  party  should  never  pass  on  until  he  tho- 
roughly  comprehends  what    he  has  already 
read;   the  advancing  in  a  difficult  title,  in 
order  to  comprehend  what  you  have  passed 
and  do  not  understand,  often  leads  to  insur- 
mountable difficulties.    6.  It  is  the  duty  of 
counsel  to  see  that  the  parcels  are  correct  in 
the  several  instruments,  and  this  particularly 
ahoold  be  followed  up,  step  by  step,  when  the 
dearripttOD  can  often  be  detected  and  recon- 
ciled»  whilst  npon  a  general  view  of  them  it 
may  be  deemed  impossible  to  connect  them. 
7'  In  perusing  an  abstract,  it  should  not  be 
caken  for  granted  that  the  dates  are  chrono- 
logically arranged,  but  the  fact  should  be  as- 
oertatned,  although  this  will  not.  as  to  new 
titles,  often  be  important  now   that  a  will 
ijf  allowed  to  operate  on  after-acquired  pro- 
perty."   Vol.  2,  pp.  68—69. 

We  must  conclude  our  extracts  by  the 
following  valuable  remarks  as  to  the  length 
of  the  tide  which  may  now  be  called  for. 

"In  an  opinion,  or  rather  argument,  written 
by  one  of  the  Real  Property  Commissioners 
ainee  the  act  passed,  with  a  view  to  be  pub- 
iisiied,  in  order  to  csta!)lish  a  right  still  to  a 
siscty  veara'  title.  (Mr.  Brodie's  opinion, 
iXayes  s  Introd.  to  Conveyancing,  230 ;  and  see 
g^Ui»  193;  and  see  the  opinion  in  Purots  v. 
er,  post,  1470     It  is  observed,  that  posses- 


sion adverse  to  a  tenant  for  life  will  not  run 
on  against  a  remainder- man,  or  reversioner) 
so  that  although  a  tenant  for  life  may  be  barred 
by  an  adverse  possession  of  twenty  years,  it 
Would,  except  in  the  case  specified  in  the  20th 
section,  require  another  period  of  adverse  pos- 
session, commencing  from  the  death  of  the 
tenant  for  life,  to  bar  a  remainder-man  or  re- 
versioner. It  is  a  mistake  therefore,  it  is  said, 
and  at  present  a  very  prevalent  one,  amongst 
professional  gentlemen  who  have  not  duly  con- 
sidered the  subject,  to  suppose,  that  in  conse- 
quence of  the  new  Statute  of  Limitations,  a 
purchaser  will  not  be  warranted  in  requiring 
the  abstract  to  go  so  far  back  as  under  the  old 
system.  He  had  known  an  instance  of  a  person 
l)eing  tenant  for  life  for  more  than  eighty  years. 
Such  a  person  might  have  been  dispossessed  at 
the  time  when  bis  right  first  accrued  i  an  ad- 
verse possession  against  him  during  the  whole 
period  of  his  life,  would  not  have  made  a  good 
title  against  the  remainder-man  or  reversioner 
under  the  old  law,  nor  will  it  do  so  under  the 
new  law.  It  is  a  common  notion,  that  the 
present  length  of  abstracts  is  with  reference  to 
the  limitation  of  sixty  years.  This,  it  is  said,  is 
quite  a  mistake,  it  is  with  reference  to  the  dura^ 
tion  of  human  life,  and  so  long  as  the  law  will 
not  allow  a  remainder-man,  expectant  on  an 
estate  for  life,  to  be  barred  by  a  possession  ad- 
verse to  the  tenant  for  life,  a  purchaser  will  be 
entitled  to  require  a  title  to  be  shown  for  the 
same  period  as  heretofore  under  the  old  law. 
Now  It  cannot  be  admitted,  that  the  sixty 
years  was  a  period  adopted  with  reference  to 
the  duration  of  human  life ;  nor  would  that 
rule  effect  the  alleged  object  in  many  cases, 
for  example : — in  the  very  case  staled  and 
reasoned  upon  in  the  above  argument,  the  term 
of  sixty  years  was,  no  doubt,  adopted  strictly 
with  reference  to  the  time  allowed  for  a  real 
action  ;  and  although  it  did  not  provide  against  ^ 
all  claimants,  some  of  whose  rights  would  not 
have  been  barred  by  the  old  statutes  within  that 
period  ;  yet  as  a  purchaser,  in  the  absence  of 
any  trace  of  a  claim,  was  forced  ^o  be  satisfied 
with  a  moral  certainty  of  a  good  title,  and  as 
the  term  of  sixty  years  was  of  sufficient  dura- 
tion to  meet  any  prl^ble  outstanding  claim 
depending  upon  the  dOTation  of  even  a  long 
life ;  that  time  was  considered  sufficient  as  well 
to  £:ive  to  a  purchaser  the  benefit  of  the  Statute 
of  Limitations,  as  to  protect  him  against  any 
unknown  claimants,  who,  after  all,  might  not 
be  barred  by  the  statutes.  Now  the  time 
within  which  claims  in  general  can  be  made,  is 
reduced  from  sixty  to  forty  years,  and  the 

3uesiion  is,  whether  the  abstract  Is  to  be  re- 
uced  in  like  manner.  If  we  suppose  that  a 
seller  has  only  a  forty  years'  title,  but  that 
there  have  been  repeated  sales  and  mortgages, 
and  there  is  no  reason  to  believe  that  the  title 
took  its  root  from  a  tenant  for  life,  or  from  a 
person  who  claimed  under  one,  it  would  seem 
to  be  clear  that  the  purchaser  woidd  be  com- 
pelled to  accept  the  title,  although  before 
the  late  statute  the  title  would  have  been 
unmarketable.  But  if  there  is  any  reasonable 
ground  for  suspicion  on  this  head,  equity  would 
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Dot  furc«  the  title  upoa  a  porcliaser.  The 
danger  of  a  title  bein^  disturhed  at  the  end  of 
forty  years,  in  consequence  of  the  sale  of  the 
fee  by  a  tenant  fvrlite  before  that  period,  and 
which  has  remained  unknown  durin^f  that  time, 
is  not  very  crreat.  For  wliere  a  person  claim- 
ing under  a  tenant  for  life  be^ns  to  act  as 
owner  of  the  inheritance,  the  attention  of  tlie 
remainder-man  is  quiclciv  aroused,  and  the 
infirmity  of  the  title  made  f^pneralfy  known. 
Where  the  estate  is  settled  upon  marrtafre,  the 
majority  of  a  son  soon  leads  to  a  discovery  of 
the  father's  fraud*  In  the  general  run  of  cases, 
however,  the  vendor  will  be  in  the  possession 
of  documents  spreading  over  sixty  years  ;  and 
then  the  question  arises. — Is  the  seller  bound 
to  abstract  ihem  ?  A  seller  ought  not  to  stickle 
over-much  upon  this  point,  where  the  prior 
title  would  not  lead  to  much  expense ;  but  if 
a  clear  title  is  shewn  for  forty  years,  without 
any  thing  upon  the  face  of  it  to  lead  to  an  in- 
ference that  it  is  derived  under  a  tenant  for 
life,  I  should  apprehentl  that  the  purchaser 
would  be  compelled  to  accept  it,  but  he  would 
be  entitled,  if  he  pleased,  to  luok  at  the  earlier 
deeds,  although  he  could  not  require  an  Ab> 
stract  of  them,  in  order  to  see  that  the  title 
was  not  derived  under  a  tenant  for  life.  i>ixty 
years  would  not,  in  many  cases,  meet  the 
danger  proposed  to  be  guarded  against,  and  it 
seems  difficult,  therefore,  now  to  continue  that 
period  as  an  arbitrary  rule,  when  the  object 
for  which  it  was  originally  introduced  will  be 
effected  by  a  forty  years'  title.  Still,  even 
sixty  years  may  not  be  sufficiently  far  to  carry 
the  title  back  ;  but  it  seems  too  much  now  to 
say,  that  everv  man  must  produce  at  least  a 
aixtv  yean'  title,  because  there  may  have  been 
during  all  that  period,  an  adverse  possession 
against  a  teuant  for  life  onlv.  A  title  com- 
mencing with  an  infirm  founaation  can  gene- 
rally be  detected  from  something  appearing 
on  the  face  of  it.  It  is  not  probable  that  the 
Courts  will  be  called  upon  to  lay  down  a  gene- 
ral rule  upon  this  subject ;  but'  in  practice,  a 
convenient  rule  will,  no  doubt,  be  adopted, 
and  this,  taking  a  middle  course,  will  perhaps 
be  to  furnish  a  fifty  years  title  in  ordinary 
cases ;  there  will  be  but  few  titles  disturbed 
under  a  clear  title  for  half  a  century,  where 
the  property  has  undergone  the  usual  transfers 
upon  sales  and  mortgages,  and  the  possession 
has  gone  along  with  the  title.  But  where  the 
seller  is  in  possession  of  earlier  documents, 
clearly  he  could  not  withhold  them,  proving 
his  title  by  possession,  grants  of  leases,  and 
the  like,  and  then  commence  with  deeds  or 
wills  within  forty  years ;  the  title  should  al- 
ways  commence  with  a  document,  if  the  seller 
have  one,  and  a  purchaser  can  insist  upon  it. 
In  regard  to  copyholds,  the  root  of  the  title 
wottld  be  good  at  lort^  ^ears  back,  for  there 
can  seldom  be  any  difficulty  in  ascertaining 
whether  a  life  estate  is  outstanding  in  cop]^- 
holds»  or  whether  the  alleged  inheritance  is 
held  under  a  tenant  for  life ;  but  rarely  any 
difficulty  arises  on  this  head,  for  either  the 
same  settlements  include  the  copyhold  as  well 
as  th«  Arechold,  where  they  are  sold  together. 


so  that  the  title  is  a  common  one,  al  though  ss 
to  the  copyholds  supported  by  thcf  copies  ef 
court  roll,  or  if  a  copyhold  has  been  hefd  by 
itself,  the  documents  of  title  are  so  short  Cbtt 
the  abstract  is  generally  a  small  one,  and  na 
objection  is  made  by  the  seller  to  begmniiig 
with  a  date  sufficiently  earl?  to  satisfy  a  pur- 
chaser."—Vol.  II.  p.  135, 139.  See  further  as 
to  this  point,  ant^^  p.  49. 

We  might  make  many  more  extracts  as 
useful  and  interesting  as  diose  which  we 
have  selected  appear  to  us  to  be,  but  we 
have  already  exceeded  our  usual  limits.     It 
will  be  seen  that  the  author  has  not  thought 
it  beneath  him  to  enter  into  the  moat  minute 
particulars,  where  these  would  be  useful  or 
serviceable  to  the  student  or  practitioner. 
We  observe  also,  that  be  frequently  refers  to 
the  reports  of  the  Real  Property  Commis- 
eioners,  as  authorities,  commenting  however 
on  their  opinions,  when  he  considers  them  in- 
correct ;  this  is  as  it  should  be.     We  have 
always  thought  that  their  reports,  especially 
in  the  construction  of  the  late  acts  founded 
on  them,  are  of  great  value.     Indeed  it  is  to 
be  remembered,  that  the  whole  body  of  these 
reports  emanate  from  some  of  the  most 
learned  and  eminent  men  in  the  profession ; 
and  if  they  had  been  published  as  treatises, 
would  immediately  have  become  standard 
text  books.     They  have,  if  rightly   con- 
sidered, at  least  as  much  authority  as  any 
treatise  can  have,  b^ng  the  reports  of  the 
Law  Commissioners,,  and  containing  the  opi- 
nions of  more  than  one.  Sir  Edward  Sugden 
has  given  them  their  proper  station,  and  we 
have  no  doubt  that  his  example  will  be  gene- 
rally followed. 


THE  ART  OP  RISING. 


"  Thb  art  of  rising,"  said  Mr^  Horatio 
Luckless,  (the  unhappy  fate  of  whose  mut- 
ton chops  we  have  already  commemorated.) 
— "  the  art  of  rising !  I  wish  I  had  it,  but 
alas  1  I  do  not  at  present  see  my  way  dear. 
Here  I  lie,  and  for  the  life  of  me  I  canaot 
get  up ;  Pump  Court  is  never  very  bri^^t, 
and  we  have  had  a  succession  of  mornings 
which  its  oldest  inhabitants  never  remem- 
bered. As  Dr.  Johnson  says,  "  I  ehall  die 
convinced  that  the  weather  is  aneertain." 
It  must,  I  fear«  be  getting  late»  but  I  cannot 
tell  whether  my  laundi^ess  has  been  here 
yet.  I  hear  nothing  but  the  dank  of  tboee 
disagreeable  pattens,  which  the  'washer- 
women will  wear,  in  spite  of  the  request  of 
the  benchers  to  take  them  off  when  they 
walk  through  the  Inn ;  and  here  I  lie«  re- 
mote from  all  .the  worlds  with  not  one  eoul 
to  care  whether  I  sleep  out  the  whole  o£  (he 
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day  or  no.  I  vish  some  one  would  make 
me  get  up,  I  would  go  through  a  good  deal : 
I  wish  to  be  thoroughly  roused,  I  have 
been  all  but  out  of  bed  several  times,  but 
have  only  ended  by  drawing  the  clothes 
tighter  round  me.  I  wish  I  had  more  reso- 
lution, it  is  certunly  a  great  deficiency  in 
my  character.  1  have  many  good  points, 
but  I  9amnot  get  up  in  the  morning.  I 
make  vows  in  vain  every  night ;  1  go  to  bed 
early  on  purpose ;  this  I  am  able  to  accom- 
plish^ but  I  cannot  get  up  a  bit  the  sooner. 
See  that  window  now  !  see  that  horrid  fog 
looking  in  at  me !  Could  any  one  even 
imagine  a  morning  like  this  ?  Nothing  can 
be  worse  except  to-morrow  morning.  Yet 
I  have  heard  that  a  man  can  accustom  him- 
self to  get  up  at  four  if  he  tries,  and  here  I 
am  snug  at  half-past  nine.  Yet,  if  1  had 
any  inducement  to  rise,  I  think  I  might  be 
able.  If  I  had  any  thing  to  work  at,  then 
how  willingly  I  would  stir ;  but  as  it  is, 
get  up  I  cannot,—  1  have  not  *'  the  art  of 
rising/*—  At  this  moment,  something  with 
a  heavy  sound,  was  dropped  through  the 
valve  of  the  outer  door,  and  fell  into  the 
passage.  This  might  not  have  attracted 
any  observation  from  Mr.  Luddess,  but  it 
was  accompanied  with  a  clink,  which  even  to 
his  unaccustomed  organ  conveyed  a  sound 
which'  nature  has  contrived  to  be  one  of  the 
most  pleasing  to  the  human  ear.  To  throw 
back  the  bed-clothes,  to  seize  his  trowsers,  to 
put  them  on,  to  rush  to  the  passage,  was,  in 
the  language  of  the  most  fashionable  novels, 
**  the  work  of  a  moment."  And  what  did  Mr. 
Luckless  see  ?  Could  it  be !  If  it  was  not 
the  thing  itself,  it  was  certainly  very  like  it. 
It  had  the  exact  shape  of  a  brief.  He  turned 
it  on  its  face ;  it  was  a  brief  !  and  thus  was 
it  endorsed,  "In  the  Common  Pleas,  Wolf  v. 
Jbomb,  Brief  for  the  defendant.  Mr.  Horatio 
Luckless.  Two  guas.  Widi  you,  Mr.  Ser- 
jeant Talfourd.—  Jenkins  and  Snagg,"  and  on 
m  siip  cfpsfer  which  accompanied  it  there 
were  these  words,  '*  This  cause  stands  No. 
4,  on  the  Ust  for  /o-(/ay."  And  where  were 
tbe  two  guineas  ?  Was  he  deceived  in  the 
•omid  of  money?  No,  they  were  neatly 
wnipped  up  in  a  piece  of  white  paper,  and 
they  lay  on  the  floor.  How  beautiful  they 
looked !  how  superior  to  any  other  sovereigns 
tbe  gold  seemed  !  and  how  much  more  lovely 
than  any  other  silver  the  two  shillings 
looked  !  Tliey  were  in  fact  well  worth  half  a 
erown  each,  and  he  wouldn't  have  parted 
with  them  on  any  account  for  that  sum. 
How  charming  her  Majesty's  profile  looked 
OQ  them  as  he  turned  them  over !  This  was 
«iered  gold  i  it  was  the  first  he  ever  had  re- 


ceived \  it  must  be'  set  apart  and  haaded 
down  to  his  children  as  an  heir-loom,  for 
children  he  might  |taow  think  of.  Jenkins 
and  Snagg !  How  many  soft  emotions  were 
raised  by  the  former  name .  It  might  not  be  a 
very  musical  one,  but  it  was  English, — Saxon 
to  the  back  bone.  If  the  respectable  house 
of  Jenkins  and  Snagg  took  him  by  the  hand, 
his  fortune  was  made.  All  this  did  he 
ejaculate  in  his  shirt  and  nether  habiliments, 
when  suddenly  he  thought  of  the  mysterious 
slip  of  paper  "  this  cause  stands  No.  4  in 
the  list  to-day**  The  deuce  it  did !  and  he 
had  not  read  a  word  of  it.  What  was  to  be 
done  ?  Now  he  took  the  brief  up,  and  read  a 
little  of  it :  next  he  put  on  a  boot.  Then 
he  read  again  the  interesting  indorsement, 
in  which  his  own  name  appeared  so  con- 
spicuously; then  he  began  to  shave.  All  this 
took  up  some  time,  and  his  anxiety  rather 
retarded  than  forwarded  his  operations.  In 
less  than  an  hour,  however,  he  was  dressed 
and  ready,  but  he  had  had  no  breakfast. 
Appetite  indeed,  he  felt  but  little :  he  was 
too  much  pleased,  too  nervous  to  eat. 
Taking  up  his  vcdued  brief  in  one  hand,  and 
a  crust  of  bread  in  the  other,  he  told  his 
little  boy,  who  had  by  this  time  arrived, 
with  somewhat  of  an  important  air,  that  he 
was  going  to  the  Common  Pleas,  and  thither 
did  he  hend  his  path  with  hasty  steps.  He 
shouldered  his  way  through  the  groups  of 
witnesses,  clerks,  and  idlers,  generally  found 
loitering  about  the  doors  of  the  court, 
slipped  on  his  wig  and  gown,  and  pushed 
into  court  with  a  look  which  seemed  to  say 
that  the  affairs  of  tliis  world  rested  pretty 
much  on  his  shoulders.  He  first  ran  to  the 
paper  of  causes,  and  found,  with  dismay,  that 
the  cause  of  Wolf  v.  Lmmb  was  actually  on^ 
the  jury  were  in  truth  in  the  act  of  delivering 
their  verdict.  He  was  just  in  time  to.  hear 
the  foreman  say>  "  we  find  for  the  plain  tiff, 
damages  160/,"  and  to  encounter  in  the 
well  of  the  court  the  displeased  face  of  his 
client,  Mr.  Jenkins.  He  had  no  opportunity 
to  speak  ixrith  his  leader,  who  was  in  the 
next  cause  which  was  called  on.  He  found 
that  of  the  three  causes  which  had  stood 
before  that  of  Wolf  v.  Lamb,  the  first  had 
been  undefended  ;  in  the  second  the  record 
had  been  withdrawn,  and  the  third  was 
submitted  to  arbitration.  Mr.  Jenkins 
came  round  to  him  for  his  brief  which  he 
had  scarcely  been  able  to  read,  and  on  re- 
ceiving it,  said  to  him  with  gravity,  but  with 
some  good  nature,  "  Allow  me,  Mr.  Luck- 
less, as  an  old  member  of  tke  profession, 
to  remind  you,  that  the  only  way  to  get  on 
at  the  bar,  is  to  learn  the  art  offismfJ' 
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HIGHWAYS  AND  RAILROADS. 

2  &  3  rict.,  C.  64. 

j4n  act  to  amend  an  act  of  the  fifth  and  sixth 
years  of  the  reign  of  his  late  Majesty  King 
fVilliam  the  Fourth  relating  to  highways, 

[yith  August  1839.] 

1.— 6  4-  6  ^.  4,  €.  60.  Proprietors  of  raiU 
roads  to  maintain  gates  where  any  railroad 
crosses  the  highway,  Sfv.  Penalty  61,  for 
each  day's  neglect. -^Whereas  by  an  act  passed 
in  the  session  of  parliament  liolden  in  the 
fifth  and  sixth  years  of  the  rei^n  of  his  late 
Majesty  King  William  the  Fourth,  intituled 
"  an  Act  to  consolidate  and  amend  the  Laws 
relating  to  Highways  in  that  part  of  Great 
Britain  called  England/'  it  is  amongst  other 
things  by  the  said  act  enacted,  that  whenever 
a  railroad  shall  cross  any  highway  for  carts  or 
carriages,  the  proprietors  of  the  said  railroad 
shall  make  and  maintain  good  and  sufficient 
gates  at  eaeh  of  the  said  crossings,  and  shall 
employ  good  and  proper  persons  to  attend  to 
the  opening  and  shuttmg  of  such  gates,  so  that 
the  persons,  carts,  or  carriages  passing  along 
such  road  shall  not  be  exposed  to  any  danger 
or  damage  by  the  passing  of  any  carriages  or 
engines  along  the  said  railroad,  and  any  com- 
plaint for  any  neglect  in  respect  of  the  said 
gates  shall  be  maoe  within  one  month  after  the 
said  neglect  to  one  justice,  who  may  summon 
the  pacfy  so  complained  against  to  appear  be- 
fore the  justices  at  their  next  special  sessions 
for  the  highways,  who  shall  hear  and  decide 
upon  the  said  complaint,  and  the  proprietor  so 
offending  shall  forfeit  any  sum  not  exceeding 
five  pounds  :  and  whereas  it  is  also  by  the  said 
act  further  enacted,  that  nothing  in  this  act 
contained  shall  apply  to  any  turnpike  roads, 
except  where  expressly  mentioned,  or  to  any 
roads,  bridges,  carriageways,  cartways,  horse- 
ways, bridleways,  footways,  causeways,  church- 
yards, or  pavements  which  now  are  or  may 
hereafter  be  paved,  repaired,  or  cleansed, 
broken  up  or  diverted,  under  or  by  virtue  of 
the  provisions  of  any  local  or  personal  act  or 
acts  of  parliament :  and  whereas  it  is  deemed 
expedient  to  amend  the  said  provisions  in  the 
said  act,  and  to  extend  the  same  to  turnpike 
roads  in  England :  be  it  therefore  enacted  by 
the  Queen's  most  Excellent  Majesty,  by  and 
with  the*  advice  and  consent  of  the  Lords  spi- 
ritual and  temporal,  and  Commons  in  this  pre- 
sent parliament  assembled,  and  by  the  autho- 
rity of  the  same,  that  wherever  a  railroad 
crosses  or  shall  hereafter  cross  any  turnpike 
road  or  any  highway  or  statute  labour  road 
for  carts  or  carriages  in  Great  Britain,  the 
proprietors  or  directors  of  the|company  of  pro- 
prietors of  the  said  railroad  shall  make  and 
maintain  good  and  sufficient  gates  across  each 
end  of  such  turnpike  or  other  road  as  afore- 
said at  each  of  tne  said  crossings,  and  shall 
employ  good  and  proper  persons  to  open  and 


shut  such  gates,  so  that  the  persons,  carts,  or 
carriages  passing  along  such  turnpike  or  high- 
way shall  not  be  exposed  to  any  aanger  or  da- 
mage by  the  passing  of  any  carriages  or 
engines  iQong  the  said  railroad  /  and  any  com- 
plaint for  any  neglect  iii  respect  of  the  said 
gates  shall  be  maoe  within  one  calendar  month 
after  the  said  neglect  to  any  justice  of  the 
peace,  or  if  in  Scotland  to  the  sheriff  of  the 
county,  who  may  summon  the  party  so  com* 
plained  against  to  appear  before  them  or  him 
at  the  next  petty  session  or  court  to  be  holden 
for  the  district  or  division  within  which  such 
gates  are  situate,  who  shall  hear  and  decide  upon 
the  said  complaint ;  and  the  proprietor  or  di- 
rector so  offending  shall  for  each  and  every 
day  of  such  neglect  forfeit  any  sum  not  ex- 
ceeding five  pounds,  together  with  such  costs 
as  to  the  justices  or  sheriff  depute  aforesaid 
before  whom  the  conviction  shall  take  place 
shall  seem  fit. 

2.  How  penalties  shall  be  recovered  an'd  ap» 
plied. — ^And  be  it  further  enacted,  that  the  pe- 
nalties by  this  act  imposed,  and  the  costs  to  be 
allowed  and  ordered  by  the  authority  of  this 
act,  shall  in  England  be  recovered  and  applied 
in  the  same  manner  as  any  penalties  anci  costs 
under  the  said  act,  and  in  Scotland  shall  be 
recovered  and  applied  to  the  maintenance  of 
the  statute  labour  roads  within  the  district 
where  the  offence  is  committed. 

3.  Commencement  of  a<7/.— And  be  it  further 
enacted,  that  this  act  shall  commence  and  take 
effect  from  and  after  the  thirtieth  day  of  Sep- 
tember one  thousand  eight  hundred  and  thirty- 
nine. 


NOTICES  OF  NEW  BOOKS. 

The  Magistrate* s  Pocket  Compamom;  con" 
taifting  a  Practical  Exposition  of  tlF 
Duties  of  a  Justice  of  the  Peace  out  of 
Quarter  Sessions,  alphabetically  arranged • 
By  William  Eagle,  of  the  Middle  Temple, 
Esq.,  Barrister  at  Law.  London :  Shaw 
&  Sons.  1839. 

This  work  is  intended  to  exhibit,  in  a  com- 
pendious form,  and  as  a  Hand-book,  if  not 
a  "  Pocket  Companion,"  the  Law  and  Prac- 
tice of  a  Justice  of  the  Peace  acting  out  of 
Quarter  Sessions,  and  to  remedy  in  some 
degree,  the  inconvenience  of  seeking  infor- 
mation from  that  voluminous  work,  "Bum's 
Justice." 

Mr.  Eagle's  book  was  published  afcer  the 
close  of  the  last  session  of  parliament,  and 
therefore  includes  the  law  to  which  it  re- 
lates in  its  present  state.  Conciseness 
being  a  main  object  of  the  work,  it  was  to 
be  expected  that  a  large  part  of  the  old  law 
would  be  stated  with  the  utmost  brevity ; 
but  the  important  alterations  of  recent  date 
have  been  digested  somewhat  fully. 
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The  known  learning  and  care  of  Mr. 
Eagle  have  been  bestowed  on  his  present 
work,  which  we  think  will  be  found  useful, 
not  only  to  the  magistrates  in  general,  but 
to  those  who  are  professionally  engaged  in 
the  various  matters  submitted  to  their  con- 
sideration. 

As  examples  of  the  manner  in  which  the 
work  has  been  composed,  we  select  the 
subjects  of  Evidence,  Examination,  Confes- 
sion, and  Bail* 


EVIDBNCB. 


c« 


In  all  proceedings  before  justices,  except 
where  otherwise  directed  by  particular  statutes, 
the  general  rules  and  principles  of  evidence 
mast  be  strictly  observed.  In  exercising  a 
summary  jurisdiction,  a  justice,  who,  in  such 
case,  is  substituted  for  a  jury,  must  decide 
upon  the  evidence  in  the  same  manner  as  if  he 
were  sitting  upon  a  jury. 

"  One  witness  is  sufficient  to  convict  an  of- 
fender, unless  a  greater  number  be  required  by 
the  statute. 

*'  Justices  by  virtue  of  their  commission  may 
compel  the  attendance  of  witnesses  on  a  sum- 
mary trial  of  an  oflTence  amounting  to  a  felony 
or  a  misdemeanor. 

'*  On  an  examination  before  trial,  if  a  ma- 
terial witness  against  the  accused  will  not  at- 
tend voluntarily,  a  summons  should  be  issued 
against  him  directed  to  a  constable  and  per- 
sonally served  ;  and  the  party  summoned  may 
be  indicted  for  disobedience. 

"  And  it  seems  that,  upon  the  reasonable 
request  of  the  accused,  the  justice  has  the 
same  oo^ver  of  compelling  the  attendance  of 
material  witnesses  on  his  behalf. 

"  To  compel  the  attendance  of  vi^itnesses  at 
trials.  III  criminal  cases,  the  justices  who  take 
the  examination  of  the  person  accused,  and  the 
information  of  the  witnesses,  may  at  that  time, 
or  anv  time  afterwards  before  tne  trial,  bind 
over  the  witnesses  to  appear  at  such  trial ;  and 
if  they  refuse  to  be  bound  over,  may  commit 
them  for  contempt.  And,  in  such  cases,  if 
the  witness  do  not  appear,  his  recognizance 
will  be  forfeited. 

"  As  to  the  attendance  of  witnesses  on  sum- 
mary proceedings  for /)^n<?//tV«  before  justices : 

"  When  a  witness  appears,  he  must  be  re- 
gularly sworn,  unless  he  is  incompetent. 
The  following  persons  are  incapable  of  giving 
evidence.  1.  Insane  persons,  idiots,  and  lu- 
natics ;  but  persons  subject  to  temporary  in- 
sanity may  be  witnesses  during  their  lucid  in- 
tervals ;  and  children ;  but  the  evidence  of 
children,  who  understand  the  nature  and  ob- 
ligation of  an  oath,  is  admissible.  2.  Atheists, 
and  such  infidels  as  profess  no  religion  that 
can  bind  their  consciences;  but  all  persons 
who  believe  in  the  existence  of  a  God  and  a 
future  state,  are  capable  of  being  witnesses. 
Jews  are  sworn  on  the  Pentateuch ;  Mahome- 
tans on  the  Koran  ;  Hindoos  and  others  accord- 
ing to  the  forms  of  their  religions.  4.  Per- 
sons of  infamous  character,  that  is,  who  have 
been  convicted  of  treason,  felony,  perjury. 


and  sat)ornatSon  of  peijnry,  or  of  any  crime 
deemed  infamous  in  law. 

"Informers  and  other  persons  entitled  to 
any  part  of  the  penalty  on  a  conviction,  or  in- 
directly benefited  by  its  application,  are  in- 
competent, unless  expressiv  declared  to  be 
competent  by  the  statute  under  which  the  con- 
viction takes  place. 

'*  Husband  and  wife  cannot  give  evidence 
for  or  against  each  other. 

"  An  accomplice  is  a  competent  witness ; 
but  his  evidence  should  be  received  with  cau- 
tion. 

EXAMINATION. 


c« 


By  7  Geo.  4,  c.  64,  s.  2,  the  two  justices 
before  they  admit  to  bail,  and  the  justice  or 
justices  before  they  commit  any  parson  for  fe- 
lony shall  take  bis  examination,  and  the  in/or- 
mation  upon  oath  of  those  who  knew  the  facts 
and  circumstances  of  the  case,  and  shall  put 
the  same,  or  as  much  thereof  as  shaU  be  mate- 
rial into  writing ;  and  may  bind  the  witnesses 
by  recognizance  to  appaar  at  the  trial  to  pro- 
secute or  give  evidence ;  and  shall  subscribe 
all  such  examinations,  informations,  bailments 
and  recognizances  and  send  them  to  the  pro- 
per officer  of  the  Court  where  the  prisoner  i| 
to  be  tried.     2B.  116. 

"  Sect.  2.  The  same  provisions  as  to  exami- 
nation, information,  &c.  in  charges  of  misde- 
meanor. 

"  Sect.  4.  Justices  offending  against  the 
above  provisions  shall  be  fined  by  the  Court. 

"  As  to  the  mode  of  examination,  and  taking 
down  the  information  of  witnesses,  see  "  Con^ 
mction'*  The  rules  there  laid  dfown  are  ap- 
plicable to  examinations  for  trial. 

'*The  examination,  havinp^  been  put  into 
writing,  is  read  over  to  the  witness,  and  he  is 
re(iuired,  and  ought  to  sign  it ;  but  he  cannot 
be  compelled  to  do  so ;  nor  is  his  signature 
essential  to  the  validity  of  the  depositions. 

''The  party  accused  is  to  be  allowed  to 
speak  voluntarily,  and  freely,  and  not  pressed 
to  answer,  examined,  or  questioned  like  an 
ordiuiiry  witness. 

*'  His  examination  having  been  put  into  wri- 
ting should  be  read  over  to  him,  and  tendered 
to  him  for  signature,  which,  however,  is  not 
absolutely  necessary,  and  afterwards  subscribed 
by  the  justice. 

"  It  18  very  material  to  bear  in  mind  that  the 
examination  of  the  accused  party  should  be 
taken  without  oath. 

The  justice  must  also  return  any  confession 
of  the  prisoner. 

**  hfree  and  voluntary  confession,  made  by 
a  prisoner,  whether  made  before  or  after  he  is 
apprehended,  whether  made  on  a  general  ex- 
amination, or  after  commitment,  whether  re* 
duced  into  writing  or  not ;  in  short,  any  volun- 
tary confession,  made  by  a  prisoner  at  any  time 
or  place,  is  strong  evidence  agamst  him  ;  and 
if  satisfactorily  proved,  sufficient  to  convict, 
without  any  corroborating  circumstance,  but 
if  it  be  drawn  from  him  by  improper  influence, 
threats,  or  promises,  it  cannot  be  received  in 
evidence.     I  Burn  ,810. 

"  If  a  confession  be  obtained  by  undue 
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means,  nothiofp  that  the  prisoner  eftercrards  |     *'The  tunties  onj^bf  to  iie  of  tuffideiit  abfl- 
says,  under  the  influence  of  havini?  made  tbat   jty  to  answer  the  sum  in  which  they  are  Mound. 


confession,  can  be  received.     1  B.  814. 

"If  by  some  reasonable  occasion  the  justice 
cannot  complete  the  examination,  be  may  by 
word  of  mouth  command  the  constable  or  any 
other  person  to  detain  the  prisoner  in  custody 
till  the  next  day,  and  then  brin^  him  before 
the  justice  for  further  examination,  without 
any  warrant  in  writinf^.  But  where  the  de- 
tainer is  for  a  louf^cr  time,  there  should  be  a 
tcorrant  if^  writing. 

**  There  is  no  precise  limitation  as  to  the 
time  for  which  a  prisoner  may  be  committed 
for  re-examination ;  it  must  be  re^sanabiej 
the  usual  practice  is  said  to  be,  to  commit 
from  three  days  to  three  days,  by  a  commitment 
Ixi  writing. 

"  If  a  person  be  charged  with  iuspicion  only 
of  felony,  and  there  be  no  felony  proved,  or  if 
the  facts  charged  be  not  a  felonv  in  law ;  the 
justice  may  discharge  him  as  to  felony. 

"  But  if  there  lie  an  expren  charge  of  felony 
on  oath,  though  the  guilt  of  the  prisoner  ap- 
pear doubtful,  the  justice  cannot  wholly  dis- 
charge him,  but  must  bail  or  commit  him. 
And  though  evidence  is  usually  received  for 
the  accused  and  certified  by  the  justice,  yet 
unless  it  clearly  appears  that  the  charge  is  ma- 
licious as  well  as  groundless,  it  is  not  usual  to 
discbarge  him. 

"The  justice,  as  before  observed,  is  em- 
powered to  bind  parties  to  prosecute  and  give 
evidence ;  but  infants  and  married  women»who 
cannot  bind  themselves,  must  procure  others 
to  be  bound  for  them. 

*'  A  justice  may  commit  a  prosecutor  or 
fritness  refusing  to  enter  into  such  recogniz- 
ance, 13ut  he  ought  not  to  commit  a  witness 
>viHing  to  enter  into  such  a  recognisance, 
merely  because  he  is  unable  to  find  a  surety  to 
Join  him  ;  nor  ought  the  justice  to  require  such 
surety;  nothing  more  ought  to  be  required 
than  the  recognizance  of  the  party  himtelf  at 
the  peril  of  commitment. 

"  By  6  &  7  W.  4,  c.  114,  a  3,  persons  bailed 
or  committed  are  to  have  copies  of  depositions 
from  persons  having  the  lawiul  custody  thereof 
on  payment  of  not  exceeding  three  hi^f  pence 
for  every  folio  of  ninety  words. 

BAIL. 

"  Bv  3  Ewd.  1,  c.  15,  justices  have  no  power 
to  bail  in  high  treason.    1  B.  315. 

<'  By  5  &  6  Will.  4,  c.  33,  s.  3,  two  justices 
(of  whom  one  shall  have  signed  the  warrant) 
may  bail  in  a  case  of  feloiw,  according  to  the 
provisions  of  7  Geo.  4,  c.  m,  in  such  sum  or 

sums,  or  with  such  surety  or  sureties  as  they  I  

shall  think  fit,  although  the  offender  may  have        «    ^.     «.       ^.        r -i.    «  i      ^  «^ 
confessed  the  charge,  or  the  justices  may  think       By  tbe  3d  section  of  the  Rule  of  Hflary 
that  the  circumstances  raise  a  strong  presump^  Tenn   1836,   in  case  any  person  shall  be 
lion  of  guilt.    I  B.  3 1 7*  diasatisfied  with  the  refusal  of  the  examiiien 

«By  7  Geo,  4,  c.  64,  s.  2,  Justices,  before  to  grant  such  certificate  [of  fitaesa  and  ca- 
they  baU  any  person  arrested  for  felony,  shall  p^eity],  he  shall  be  at  liberty  to  apphfar 
take  his  examination  and  the  information  in  ^j-„-;i^  i,^  ««♦:♦,•««  :«  «if;««.  Cv"!!^ 
writing,  and  certify  the  bailment  in  writing.  lb.   ^^^*^  ^  J^^^^"^  T",??^u    J^ 

"  On  a  charge  of  misdemeanor,  one  justice  ^^^ ''  ^^^^  apphcation  shall  be  heaid  m 
may  take  bail,  except  for  breach  of  prison,  or  oerjcants  Inn  Hall  by  not  leas  tlian  tiire« 
yn^^tte  it  is  prohibited  by  some  special  itatutet    of  the  Jud^. 


The  amount  of  the  sum  and  the  sufficiency  of 
the  sureties  are  left  in  a  great  degree  to  the 
discretion  of  the  justices,  who  are  unnany 
guided  in  this  respect  by  the  station  and  pro- 
perty of  the  accused.  In  the  case  of  a  la- 
bourer or  other  common  person,  lie  is  gene- 
rally bound  in  50/.,  with  two  sureties  io  25/. 
eacli :  but,  as  it  will  be  seen,  the  bail  must  not 
be  excessive.  The  justices  may  examine  the 
bail  on  oath  as  to  sufficiency. 

"  Every  housekeeper  of  adequate  ability  may 
be  bail.  The  defendant's  attorney  may  be  bail 
for  him.  But  persons  convicted  of  an  infa^ 
mous  crime,  and  married  women,  cannot  be 
admitted. 

"It  is  said  that  justices  may  take  a  deposit 
of  money  as  a  substitute  for  bail.     I  B.  321. 

"  The'  requiring  of  earceuive  bail  is  prohib- 
ited by  Stat.  1  Will.  &  M.  sess.  2.  c.  2;  and  if 
the  sum  required  be  so  large  as  to  amount  to  a 
denial  of  bail,  the  justices  ur  justice  will  be 
I  iable  to  an  action  and  an  indictment.   1 B.  322. 

"  A  party  who  is  imprisoned  for  want  of 
bail  may  be  released,  on  finding  sureties,  at 
any  time  before  conviction ;  in  which  case  the 
justice  issues  his  warrant,  called  a  liberate,  to 
the  gaoler.     IB.  321. 

"  The  prisoner  is  sometimes  sent  to  a  pri« 
vate  place  of  confinement  for  a  short  time, 
and  particularly  where  notice  of  bail  is  re-* 
quired,  to  afford  him  an  opportunity  of  pro- 
curing it. 

"  In  general,  no  notice  of  bail  is  requisite  i 
but  justices  may  order  twenty-four  or  forty- 
eight  hours'  notice  to  be  given  to  the  prose- 
cutor.    1  B.  321. 

"  A  justice  refusing  bail  when  it  ought  to 
be  taken,  is  liable  to  an  action  and  indictment. 
1  B.  322.  The  bail  must  be  tendered  by  the 
prisoner,  or  the  justice  is  not  required  to 
grant  it.    ib. 

*  *  If  any  justice  take  bail  where  he  ought 
not,  or  knowingly  and  willingly  take  insuffici- 
ent bail,  and  the  party  do  not  appear,  he  is 
punishable  by  the  judges  of  assise,  and  may 
be  struck  out  of  the  commission,     I  B.  323. 

'*  The  sureties  may  re-seize  the  party,  if  they 
fear  his  escape,  and  bring  him  before  the  jus- 
tice for  commitinent.    ^. 


APPEAL  TO  THE  JUDGES  FROM  THE 
EXAMINERS'  DECISION, 


Pre-paymemt  of  Pro/unonal  LetUrs  m  the  London  DUtrict. 
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One  of  the  unsaceeflsfdl  candidates  at  the 
Michaelmas  Term  examination  has  availed 
himself  of  this  permission.  His  petition, 
after  stating  part  of  the  Rule  of  Court  re- 
lating to  the  examination,  and  the  appli- 
cant's due  service  under  his  articles,  pro- 
ceeded to  set  forth  in  substance  as  follows : 

That  the  petitioner,  having  complied  with 
the  rules  made  for  the  government  and  direc- 
tion of  articled  clerks  seeking  admission  to 
practise  as  attornies  at  law,  on  or  about  the 
19th  [1 8th]  day  of  November,  instant,  offered 
himself  for  examination :  whereupon,  he  was 
examined  by  the  said  examiners  as  to  his  pro  - 
ficiency  in  the  several  branches  of  law  and 
equity: 

That  the  petitioner,  subsequently  to  his  said 
examination,  received  a  letter  from  Mr. 
Maugham,  the  Secretary  to  the  Incorporated 
tiaw  Society,  informing  the  petitioner  that  he 
had  been  rejected  by  the  examiners,  [or  rather 
the  examiners,  deeming  his  answers  insuffi- 
cient, could  not  sign  his  certificate  of  fitness 
to  be  admitted :] 

That  the  petitioner  was  ignorant  of  the 
grounds  of  such  rejection,  and  felt  assured, 
that  if  their  Lordships  would  confer  upon  him 
the  benefit  of  such  appeal  as  is  given  by  the 
provisions  of  the  rules  and  orders,  the  peti- 
tioner would  be  fully  able  and  competent,  by 
his  answering,  to  prove  his  qualincation  to 
practise  as  an  attorney  ; 

That  the  petitioner,  from  the  effects  of  severe 
illness,  and  great  nervous  timidity  during  the 
time  of  his  examination,  underwent  such  ex- 
amination  under  very  unfavourable  circum- 
stances ;  but  he  is  now  ready  and  anxious  to 
submit  himself  to  such  examination  as  to  their 
lordships  should  seem  meet : 

That  the  petitioner's  diligence  and  good 
conduct  were  so  appreciated  by  his  late  mas- 
ter, as  to  induce  him  to  procure  for  the  peti- 
tioner a  valuable  professional  employment 
upon  the  petitioner's  obtaining  his  certificate 
froip  the  examiners,  which  appointment  he 
will  be  deprived  of,  in  the  event  of  his  cer- 
tificate being  withheld  until  next  Easter 
Term: 

That  the  petitioner,  entertaining  the  great- 
est respect  for  the  Examiners,  nevertheless 
craved  leave  to  avail  himself  of  his  privilege 
of  appeal  to  their  Lordships  against  the  deci- 
sion of  the  Court  of  Examiners, 

In  consequence  of  this  petitipn,  the  Judges 
appointed  a  hearing  in  Seijeants'  Inn  Hall 
on  Tuesday  last  the  17th  instant,  and  at 
the  time  appointed,  Mr.  Justice  Littledale, 
Mr«  Jostiee  Patteson,  Mr.  Baron  Aldenon, 
and  Mr.  Justice  Coleridge  took  their  seats 
on  the  bench. 

Mr.  Justice  LUtJedafe  said  the  Judges 
Imd  considered  the  examination  of  the  pe- 
titioner, and  were  all  of  opinion  that  the 
examiners  had  come  to  a  correct  conclusion ; 
but,  that  as  the  party  had  been  unwell  at 


the  time  of  the  examination,  if  the  exami- 
ners from  kindness  to  him,  thought  proper 
to  examine  him  next  term,  they  (£e  Judges) 
would  recommend  the  Court  to  dispense 
with  the  term's  notice.  But  it  must  be 
understood  that  this  was  merely  from  a  con* 
sideration  of  the  peculiar  circumstances  of 
the  case,  and  should  not  be  drawn  into  a 
precedent  in  favour  of  persons  who  did  not 
sufficiently  prepare  themselves  for  the  ex- 
amination. The  Judges  wished  it  to  be 
known  also  that  they  considered  this  appli- 
cation as  an  appeal  upon  the  examination 
which  had  taken  place,  and  that  they  would 
not  examine  the  party  themselves. 

The  applicant  entreated  the  Judges  to 
allow  him  to  be  examined  before  next  term, 
on  account  of  the  loss  he  would  sustain  by 
the  delay,  and  the  injury  to  his  health ; 
stating  that  his  object  was  not  so  much  to 
get  admitted  next  term,  as  to  pass  his  ex- 
amination. 

The  Judges  said  if  the  examiners  would 
out  of  kindness  take  another  examination 
of  him  at  any  time  convenient  to  them  during 
the  vacation,  the  party  might  be  admitted  th^ 
first  day  of  term. 

The  secretary  of  the  examiners  suggested 
to  their  Lordships  to  consider  whether  the 
examiners  had  any  power  to  proceed  on  the 
examination  except  during  the  last  ten  days 
pf  term  according  to  the  Rule  of  Court. 

Mr.  Justice  Fatte$on  and  Mr.  Baron 
Alderion  were  understood  to  say,  that  the 
exankiners  might  proceed  during  the  vaca- 
tion, and  certi^  their  opinion  to  the  Court ; 
the  Judges,  however,  would  not  press  the 
further  examination  upon  them,  but  leave  it 
entirely  to  theur  discretion. 

We  are  not  aware  what  precise  axran^- 
ment  was  finally  settied,  but  understand 
that  the  Examiners  will  hold  an  early  meet- 
ing on  the  subject. 


PRE-PAYMENT  OF  PROFESSIONAL 
LETTERS  IN  THE  LONDON  DISTRICT. 

To  ihe  Editor  of  the  Legal  Obierver. 
Sir, 
EvsaYBonv  is  looking  forward  to  the  Penny 
Postage,  and  compulsory  pre-payment ;  but  as 
the  present  system  will  probably  be  in  force 
some  months,  I  think  jou  would  render  a  ser- 
vice to  solicitors  by  giving  your  opinion  as  to 
when  they  ought  to  prepay  the  postage.-— Per. 
bsips,  as  we  must  shortly,  we  might  as  well  at 
once  pre-pay  all  letters ;  at  least,  I  think  all 
letters  the  postage  of  which  would  be  mors 
for  non-pre-payment,  that  is,  general  post  let- 
ters  above  an  ounce  weight,  and  all  letters  by 
the  twopenny  and  threepenny  posts  excteding 
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half  an  ODfice  weight  i  reserviog  the  liberty  of 
sendiDg  unpaid  answers  to  unpaid  letters. 
For  want  of  some  understanding  on  the  sub- 
ject, good-natured  solicitors  will  be  paying  the 
postage  of  their  own  and  many  of  their  cor- 
respondents' letters.  F.  W.  D. 


SELECTIONS 
FROM  CORRESPONDENCE. 


Sir, 


HAftDSHIPB  ON  WmiESSCS. 


COMMON  PLEAS  JUDGMENTS. 

To  the  Editor  of  the  Le^al  Observer. 

Sir, 

I  have  taken  the  liberty  of  addressing  you 
on  the  following  subject,  and  hope  that  you 
will  allow  it  a  space  in  your  valuable  journal, 
as  it  is  a  matter  of  great  importance  to  the 
larger  portion  of  London  solicitors. 

For  a  length  of  time  it  has  been  the  custom 
of  the  officers  in  the  Common  Pleas  Office  to 
allow  the  judgments  for  the  last  three  Terms 
to  continue  in  a  mixed  state,  so  that  in  making 
a  search  for  judgments  against  a  single  indivi- 
dual, the  profession  are  compelled  to  search 
through  the  whole  of  the  judgments  signed 
during  those  terms,  which  occupies  a  full  hour, 
whereas  if  they  were  indexed  in  alphabetical 
order,  every  day  (as  they  are  in  the  Queen's 
Bench  and  Exchequer)  the  search  would  not 
occupy,  at  the  furthest,  ten  minutes.  Surely 
such  a  practice  as  this  ought  no  longer  to  be 
allowed  to  exist,  to  the  great  annoyance  of  the 
members  of  the  legal  profession,  whose  time  is 
far  too  precious  to  waste  in  so  useless  a  manner, 
and  the  remedy  so  easy  to  be  accomplished. 

1  have  made  the  foregoing  statement,  which 
may  be  relied  upon  as  being  correct,  in  the 
hope  that  it  will  meet  the  observation  of  those 
whose  duty  it  is  to  see  that  the  judgments  are 
kept  properly  indexed.  0.  £. 


FEB  ON  EXTRACTS  OF  JUDGMENTS  IN  Q.  B. 

Sir, 
In  searching  for  judgments  in  the  Queen's 
Bench,  a  charge  of  sixpence  is  liiade  by  the 
clerk  in  the  office  for  every  extract  of  judgment 
taken  by  the  solicitor  beyond  the  usual  fee  of 
2s.  6d.  for  the  search.  Is  this .  a  legal  charge  ? 
Nothing  is  ever  demanded  in  the  (Common  Pleas 
pr  Exchequer  for  these  extracts.  Although  at 
first  sight  this  question  may  appear  frivolous, 
it  is,  notwithstanding,  one  of  importance  in 
long  searches,  and  it  frequently  happens  that  a 
great  many  of  the  same  name  are  found  in  the 
mdex,  which  afterwards  turn  out  not  to  be  the 
person  against  whom  the  searches  are  made, 
and  which  causes  a  great  increase  in  the  ex- 
pence.  G.  E. 

[We  have  no  doubt  that,  so  far  as  may  be 
proper  or  practicable,  these  "  petty  ills  "  will 
be  cured  when  made  known  to  the  proper 
authorities.    Ed.] 


The  state  of  the  law  applicable  to  witnesses 
under  attendance  upon  subpoenas,  deserves  some 
attention,  from  the  great  hardship  tliat  is  daily 
iniicted  upon  individuals  who  are  compelled  to 
wait  for  days  together  at  the  different  Courts  uf 
Common  Law  in  the  metropolis,  and  who  are 
entirely  dependent  upon  the  liberality  or  mercy 
of  the  party  who  requires  their  aid.  It  too 
frequently  happens  that  persons  are  subjected 
to  vexation  and  annovance  through  ill-feefiug  or 
caprice,  and  for  which  there  is  no  redress. 
The  Superior  Courts  and  the  inferior  jurisdic- 
tion, do  not  enforce  any^llowance,  and  in  conse- 
quence a  needy  man  is  frequently  deprived  of 
the  means  of  subsistence  for  some  time  whilst 
he  is  bound  under  a  penalty  of  fine  or  imprison- 
ment to  obey  the  direction  of  a  process  sued  out 
at  pleasure.  It  Js  certunly  an  anomalv  that 
witnesses,  who  are  the  chief  support  of  legal 
right, should  be  the  only  instruments  incident  to 
a  tribunal  of  justice  that  are  without  remune- 
ration for  their  irksome  and  compulsory  obedi- 
ence to  the  law.  A.  Z. 


SUPERIOR  COURTS. 


lorH  C^atuellor'ir  Court 

FBACTICE. — VENDOR  AND  PURCHASER. 

j4n  incumbrancer  on  an  estate  sold  under  a 
decree,  purchased  it  with  leave  of  the  Court, 
but  not  being  aide  to  complete  his  purchase, 
an  order  was  made  discharging  him  thers^ 
from,  and  ordering  the  estate  to  be  resold^ 
and  the  deficiency  of  price  to  be  made  good 
bu  him :  Held,  that  so  much  ^fthe  or&r  as 
discharged  the  purchaser  was  bad,  and  that 
the  rule  should  be  for  the  future  to  order 
purchasers  to  complete  their  contracts,  or 
that  the  estate  be  resold,  and  the  purchasers 
make  up  the  deficiency. 

This  was  a  suit  in  which  husband  and  wift; 
were  adverse  parties.  By  a  decree  in  the  cause 
an  estate,  in  which  they  were  severally  in- 
terested,  was  ordered  to  be  sold.  The  husband 
being  in  possession  of  the  estate,  applied  for 
and  obtained  leave  to  bid  for  it.  He  bid 
11,000/.  and  was  reported  the  punrhaaer,  but 
he  failed  to  complete  his  contract.  The  f^ice 
Chancellor,  upon  application  on  the  part  of  the 
wife,  made  an  order,  discharging  the  purchaser 
from  his  contract  and  ordering  a  re-sale  of  the 
estate,  and  that  the  said  purchaser  should  make 
up  any  deficiency  of  price  upon  the  re-sale. 

Mr.  fFigram  and  Mr.  K.  Parker,  on  behalf 
of  the  husband,  the  purchaser,  moved  to  dis- 
charge so  much  of  the  said  order  as  directed 
any  deficiency  of  price  in  the  resale  to  be  made 
^ood  by  him.  The  order  having  discbaq;ed 
him  from  the  purchase,  on  the  application  of 
the  other  party,  he  was  completely  released. 

iVlr.  Richarat  SiTi^  Mr.  Turner,  eontrd,  sup- 
ported the  yice  Chancellor's  order. 

The  lAfrd  Chaneellor. — ^I'he  husband  was  let 
in  to  purchase  by  leave  of  the  Court,  aod  iioi 
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being  able  to  complete  bis  contract,  it  is  order- 
ed that  be  be  discharged  from  it.  So  far  this 
order  is  intelligible,  though  probably  not  con- 
sistent with  practice ;  but  it  further  orders  him 
to  be  charged  with  any  deficiency  of  price  below 
the  11,000/.  on  the  resale.  His  Lordship  was 
not  aware  of  any  precedent  for  such  an  order, 
taken  altogether.  The  Court  would  hold  trus- 
tees and  executors  and  others,  bidding  without 
leave  of  the  Court,  to  make  good  all  loss 
caused  by  such  interference,  but  this  purchaser 
did  bid  by  permission  of  the  Court,  and  he  is 
discharged  by  the  Court.  His  Lordship  gave 
time  to  search  for  precedents,  and  to  speak  to 
the  question  again. 

Mr.  Richarda  and  Mr.  Turner ,  on  a  sub- 
sequent day. — Mr.  Harding,  being  a  defendant 
to  the  suit,  was  subject  to  the  jurisdiction  of 
the  Court.    He,  by  his  offer,  prevented  the 
profitable  sale  of  the  estate  from  1835  to  1833, 
and  he  was  in  possession  all  that  time.    The 
Court,  though  it  discharged  biui  from  the  pur- 
chase,  which  he  was  not  able  to  complete,  had 
power  to  compel  him  to  make  good  the  loss 
which  he  had  caused.    Through  his  fault  the 
property  was  not  sold,  and  it  co&tinued  wholly 
unproductive.    Was  not  this  purchaser  justly 
responsible  for  the  loss  caused  by  the  post- 
ponement of  the  sale  in  consequence  of  his 
nonperformance  of  his  contract  ?     The  follow- 
ing cases  were  found  on  the  point : — Sanders 
▼.  Gray,  in  which  it  appears,  from  Reg,  Lib, 
December  16th,  1811,  fol.  1090,  that  Lord 
Etdon  made  an  order  on  a  purchaser  to  com- 
plete his  purchase,  or  that  the  estate  should  be 
resold,  and  that  in  the  last  alternative  the  pur- 
chaser should  pay  the  deficiency,  and  the  costs 
occasioned  by  his  not  completing  his  purchase, 
aad  of  the  resale.    To  the  same  effect  was  an 
order  made  by  the  Fice  Chancelhr,  in  Tanner 
▼.  Redford,  Reg.  Lib.  8th  of  May,  1834.    In 
Smith's  Practice,  a  book  of  considerable  au- 
thority. Vol.  2,  p.  905,  after  referring  to  the 
former  of  these  cases,  cited  another,  Fournier 
V.  Duke  u/Kent,  29tb  of  March,  1829,  in  which  I 
an  order  was  made  for  a  resale,  in  default  of 
full  payment  of  the  purchase  money  within  a 
certain  day,  and  that  the  purchaser  make  up 
the  deficiency,  including  interest  on  the  pur- 
chase   money,    together    with    costs,    &c.^- 
[ITie  IjOfd  Chancellor, — But  you  have  dis- 
chai^d  Mr.  Harding,  and  be  is  not  before  the 
Court  any  longer  as  connected  with  the  pur- 
chase.   Had  the  order  been  like  that  made  by 
Lord  Eldon  in  1811,  viz.  that  he  should  com- 
plete bis  purchase,  or  that  the  estate  be  resold, 
and  that  he,  in  that  alternative,  should  pay  the 
deficiencv,  &c.  it  would  be  consistent  enough.] 
—The  Court  below  thought  it  necessary  to 
discharge  Mr.  Harding  from  the  purchase  be- 
fore it  ordered  the  resale,  but  it  did  not  dis- 
charge him  from  the  liability  to  make  good  the 
deficiency  on  the  resale.    Thefe  would  be  no 
difficulty  in  modifying  the  order  so  as  to  hold 
him  stiU  liable,  as  in  justice  he  ought  to  be, 
after  committing  this  fraud  on  the  parties,  and 
<fn  the  order  of  the  Court  giving  him  leave  to 
bid. 


Mr.  fFigram  and  Mr.  K.  Parker, — ^Thera 
was  no  fraud.  Mr.  Harding  was  willing,  but 
not  able,  in  consequence  of  unforeseen  mis- 
fortunes, to  complete  the  purchase.  There  is 
no  appeal  from  that  part  ot  the  order  dischai^- 
ing  him  from  the  purchase.  He  might  have 
been  held  to  his  purchase,  but  not  by  an  order 
discharging  him,  and  directing  the  estate  to  be 
resold.  The  cases  cited  from  the  Registrar's 
book  were  not  authorities ;  for  the  orders  were 
bv  consent,  and  the  facts  are  not  stated.  Mr. 
Harding  having  himself  an  interest  in  the  estate 
to  the  amount  of  GOOO/.,  wished  to  have  it  be- 
fore a  stranger,  and  he  thought  it  worth  the 
11,000/.,  but  was  not  able  to  make  up  the 
money.  It  was  contrary  to  all  practice  to  order 
the  estate  to  be  resold  and  the  party  to  be 
liable  to  make  good  the  deficiency,  after  being 
discharged  from  the  purchase  on  the  petition 
of  the  party  who  now  seeks  to  fix  him  with  the 
deficiency,  although  he  gained  uo  benefit  by  the 
transaction. 

Mr.  Richards t  in  reply. — He  gained  the 
benefit  of  not  being  sent  to  the  Fleet,  to  which* 
purchasers  who  do  not  perform  their  contracts 
under  similar  circumstances,  are  liable  to  be 
committed.  The  Court  had  power  to  alter  the 
form  of  the  order  and  adapt  it  to  the  exigences 
of  the  case. 

The  Lord  Chancellor  said  he  was  anxious  to 
lay  down  a  rule  of  practice  in  a  question  that 
so  often  occurred.    There  were  no  precedents 
except  those  that  were  cited.    He  did  not  see 
any  objection  to  the  order  cited  as  made  by 
Lord  Eldon  in  181 1,  in  Sanders  v.  Gray,    The 
practice  is  to  hold  the  purchaser  to  his  pur- 
chase, and  in  default  to  order  a  new  sale,  any 
Ibss  to  be  made  up  by  the  unwilling  purchaser. 
But  here  the  parly  pressed  for  a  resale, — first 
discharging  the  purchaser,  instead  of  holding 
him  to  his  purchase  and  making  the  price  a  lien 
on    the    estate.    Here  it  was  sought  to  ga 
against  him   for  damages.    If  Mr.   fFigratn 
wished  it,  his  Lordship  would  discharge  the 
order,  and  hold  Mr.  Harding  to  his  purchase. 
The  parties  oujrht  not  to  be  prejudiced  by  his 
conduct.  ^  But  if  a  decision  was  pressed  for  on 
the  question,  his  Lordship  would  consult  with 
the  other  Judges  of  the  Court,  and  lay  down  a 
role  of  practice,  adopting  for  that  purpose  the 
order  in  Sanders  v.  Gray, 

His  Lordship,  on  a  subsequent  day,  said  he 
bad  conferred  with  the  Master  of  the  Rolls  and 
the  Vice  Chancellor,  and  they  all  agreed  to 
make  it  a  rule  of  practice  for  the  future,  in 
cases  of  this  kind,  that  the  purchaser,  if  un- 
able or  unwilling  to  complete  his  cantract  to 
purchase,  should  be  ordered  to  make  up  the 
deficiency  o€  price  in  the  resale.  In  the  pre- 
sent case,  as  Mr.  Harding  was  dbcharged  from 
the  contract  by  the  f^ice  Chancelior's  order, 
his  appeal  would  be  dismissed  without  cosu^ 
if  he  woiild  submit  to  make  good  the  deficiency 
on  the  resale;  otherwise  his  appeal  would  be 
dismissed  with  costs. 

Harding  v.  Hnrding,'^\\  Westmiaster,  No- 
vember 5,  8,  &  21,  1839.; 
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[Before  the  Four  Judf^es.] 

CORPORATION. — ^JAIL. — JI7BTICR8. 

The  5  Geo.  4,  c.  86,  onfy  fives  to  theJuHices 
of  boroughs  alreadif  hamngaJailihepnKr 
of  contracting  with  the  justices  of  the 
county  or  of  other  boroughs  for  the  main" 
tenance  of  their  nrisoners.  Tke  6  4^  6 
AT.  4,  c.  76,  merelw  puts  the  town  council 
in  the  place  of  such  justices  g  andthertfore 
where  the  town  council  of  a  borough  to 
which  under  the  loiter  statute  a  Court  of 
Quarter  Sessions  had  been  granted^  but 
which  had  no  Jail  of  its  own,  proposed  io 
enter  into  such  a  contract,  this  Court 
granied  a  ceitiorari  to  bring  up  the  order 
of  the  county  justices  under  which  the  con- 
tract was  to  be  made,  on  the  ground  that 
the  two  acts,  taken  together,  gaoe  the  jus- 
tices no  jurisdiction  to  make  it. 

Id  tliU  ease  a  rale  had  been  obtained  for  a 
certiorari  to  bring  ap  an  order  of  the  jntticea 
of  Lancashire  appointing  a  committee  of  their 
own  meuil>ert,  and  autliorising  such  committee 
to  treat  with  the  corporation  uf  the  boroneh  of 
Manchester  for  the  maintenance  in  Salfurd  jail 
of  the  prisoners  tried  at  tlie  borough  sesaiona 
qf  Manchester,  that  town  not  having  any  iail  of 
its  own  ill  which  sach  prisoners  could  be  kept. 

The  Attorney  General  and  Mr.  Crompton 
shewed  cause  against  the  rule. — In  the  first 
place  there  was  a  preliminary  objection  to  this 
rule.  The  statute,  19  Geo.  3,  c.  18,  a.  5,« 
which  regulated  the  granting  of  writs  of  cfT' 
tiorari,  required  that  it  should  be  truly  proved 
upon  oath  that  the  party  suing  forth  the  same 
had  given  six  days  notice  to  the  Justices  against 
whom  such  writs  were  to  be  issued.  In  this 
case  there  was  the  affidavit  of  service  of  notice 
on  two  justices  by  *'  A.  B.,  solicitor  to  C,  D., 
latp,"  &c.,  but  there  was  no  affidavit  whatever 
connecting  the  party  who  served  the  notice 
with  the  party  at  whose  suit  the  application  to 
the  Court  was  made,  so  that  the  notice  might 
have  been  served  by  one  party  and  the  rule 
applied  for  by  another,  yet  it  is  absolutely 
necessary  that  that  should  be  done.  The  King 
V.  The  Justices  of  Kent, ^  and  The  King  v.  The 
Justices  of  Cambridgeshire,^  The  second  ob. 
lection  was  to  the  subject  of  the  application 
Itself.  The  right  to  a  certiorari  was  taken 
away  In  this  case.  [This  second  objection  was 
not  argued.]  .  The  order  in  question  was  made 
under  the  authority  of  the  5  Geo.  4,  c.  86,^  and 

«  By  which  it  la  enacted,  **  that  no  writ  of 
certiorari  shall  be  granted,  &c.  to  remove  any 
conviction,  judgment,  order,  or  other  proceed- 
ing before  any  justice  of  the  peace  of  any 
county,  city»  borough,  town,  &c.  unlesa  moved 
for  within  six  calendar  months  after  such  order, 
&c.  and  unless  it  be  dulv  proved  on  oath  that 
the  parties  suing  forth  the  same  have  given  six 
days'  notice  thereof  in  writing  to  the  jus- 
tices, &c." 

k  3  Barn.  &  Adol.  250.  «  Id,  887. 

tf  By  sect.  1  of  which  it  is  enacted,  "  that  it 


the  5  &  6  W.  4.  c.  76,  s.  114 ;  and  if  to,  then 
the  right  to  bring  It  up  by  certiorari  is  taken 
away  by  section  132  of  the  latter  statute.  By 
the  5  Geo.  4,  the  justices  of  counties  have 
power  to  enter  into  contracts  of  this  kind  %vith 
Justices  of  boroughs  for  the  maintenance  of 
prisoners  committed  by  the  latter.  That  sta- 
tute first  provided  for  such  an  arrancemeot 
between  the  justices  of  the  county  and  of  the 
borough;  but  it  did  not  give  any  power  to 
borough  corporations  to  treat  with  the  iostices 
of  the  county  on  any  such  matter,  lliat  de- 
fect is  remedie<l  by  the  5  &  6  W.  4,  c.  7^, 
s.  114.  The  order  now  sought  to  be  brought 
up  couki  not  have  been  made  under,  the 
5  Geo.  4,  e.  85,  but  only  noder  tlie  joisi 
operation  of  that  statute  and  the  5  &  6  W.  4, 
by  which  the  power  of  entering  into  these  con- 
tracts was  transferred  from  justices  of  boroughs 
to  the  councils  of  corporations.  Now  the  latter 
act  does  neC  permit  the  contracts  of  the  cor- 
poratiofis  to  become  the  subjects  of  certiorari. 
The  132  section  is  decisive  on  this  subject.* 
These  provisions  go  to  shew  that  the  Court 
can  have  no  power  to  grant  a  certiorari^  Bac 
supposing  that  the  Court  does  possess  audi  a 
power,  then  there  are  strong  and  decisive  rea- 
sons against  its  being  exercised  in  the  present 
instance.  The  order  has  been  properly  made 
in  itself,  and  there  is  authority  in  the  corpora- 
tion to  enter  into  the  contract  which  was  the 
subject  of  the  order.  The  other  aide  made 
two  objections  to  the  order — first,  on  the 
ground  that  the  borough  of  Manchester  had 
no  lail  of  ita  own,  and  therefore  its  corporation 
had  no  authority  to  enter  into  such  cooiract 
with  the  eounty  magistrates;  and  secondly, 
that  Salford  was  not  for  that  purpose  a  part  of 
the  county,  nor  the  subject  of  the  jurisdiction 
of  the  county  magistrates.  These  objections 
cannot  be  sustained.  As  to  the  first  of  them, 
the  words  of  the  section  in  the  5  Geo.  4,  are, 
"  the  justices  of  the  peace  of  any  borough.** 
Nothing  whatever  is  said  of  any  borough  with 
or  without  a  jail.  There  are  certainly  in  the 
section  the  words  '*or  other  persons  having 
the  government  or  ordering  of  a  jail  in  any  city 
or  borough;"  but  these  words  are  meant  to 
apply  to  those  particular  cases  in  which  par- 
ticular individuals  have,  by  prescription  or 

shall  be  lawful  for  justices  of  the  peace,  or  any 
two  of  them,  or  for  other  persons  having  the 
government  or  ordering  of  any  jail  or  house  of 
correction  in  any  city»  town,  borough,  Ac.  to 
contract  with  the  justices  of  the  peace  having 
authority  or  jurisdiction  in  and  over  any  jail  of 
the  county,  &c.  wherein  or  whereuuto  such 
city,  town,  borongh,  &c.  is  situate  or  adjacent, 
for  the  support  and  maintenance  in  such  last 
mentioned  jail,  &c.  of  any  prisoners  committed 
thereto  from  such  city,  town,  borough,  &c.'* 

*  By  which  it  is  enacted,  "  that  no  contic- 
tion,  order,  warrant,  or  other  matter  made  or 
purporting  to  lie  made  by  virtue  of  this  act 
shall  be  quashed  for  want  of  form,  or  be  re- 
mo?ed  by  certiorari  into  aojf  of  her  Majeaty'a 
Courts  of  Record  at  Westmmster/' 
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otherwise,  the  rifhc  and  diitj  to  maintain  a 
jail   within  certain   franchises.    Thvy  do  not 
apply  to  boroughs  in  general.     [Mr.  Justice 
PtttiMon. — It  SjeeuiB  10  me  that  the  6  Geo.  4, 
meant  that  those  who  were  untler  any  liability 
to   maintain    prisoners    might    contract  \?itn 
others  to  take  that  lial>ilit^  uflf  their  banda,  but 
if  they  have  no  jail  to  mamtain,  then  they  can 
have  no  liability,  and  consequently  do  not  suffer 
from  any  bunlen,  nor  require  the  means  to  be 
relieved  from  it  by  having  a  power  to  contract 
with  others.]    Such  may  be  the  construction 
of  the  statute  in  ordinary  cases ;  but  whereter 
there  is  a  grant  of  quarter  sessions,  and   a 
borough  has  officers  a|)pointed  to  try  persons 
charged  with  certain  offences,  and  to  sentence 
the  convicted  prisoners,  then,  whether  there  is 
a  jail  or  not  tvithin  such  borough  at  the  time, 
the  burden  of  keeping  the  prisoners  would,  by 
necessary  implication,    be    thrown    on  sued 
borough.    If  the  borough  accept  the  grant  of 
such  a  jurisdiction  it  must  accept  the  liabilities 
consequent  upon  it,  and  must  have  the  power 
to  discharge  those  liabilities.    It  would  be  a 
strange  thing  to  say  that  where  there  was  an 
insufficient  jail  the  borough  might  contract  for 
the    maintenance  of  its  prisoners,    but  that 
%vhere  there  was  none,  though  it  might  have  a 
court   of  criminal  jurisdiction,    it  could  not 
have  a  place  to  keep  the  prisoners  in.  Though, 
therefore,  there  %vas  not  de  facto  a  prison  in 
the  town  of  Manchester  when  this  contract  was 
entered  iuto»  the  necessary  consequence  of  the 
grant  and  acceptance  of  the  power  to  hold  a 
court  of  quarter  sessions  is,  that  the  borough 
must  either  maintain  a  jail  within  its  own 
limits,  or  must  be  entitled  to  contract  with  the 
county  or  with  another  borough  for  the  sup* 
port  of  the  prisoners.     IVherever  there  is  a 
court  of  record,  there  is  an  implied  power  of 
erecting  a  jail  for  prisoners  who  may  be  de- 
tained for  debts  or  damages  recovered  in  such 
f.-oart.    It  must,  of  course,  l>e  the  same  as  to  a 
conti  of  criminal  jurisdiction,  and  the  5  Geo.  4, 
and  the  5  &  6  W.  4,  give  all  the  powers  neces- 
sanr  for  carrying  that  principle  into  effect. 

ilir,  CreeweU,  Mr.  fFightmnn^  and  Mr. 
L.  Peei,  in  support  of  the  rule. — The  argu- 
ment on  the  other  side  amounts  to  this,  that, 
hy  implication,  the  town  council  of  a  borough 
is  to  be  invested  with  the  power  of  building 
jalU  and  taxing  the  borough  for  it.  .  It  must 
be  recollected  that  the  power  to  build  or  main- 
lain   jails  cannot  be    exercised  without  the 

Sower  of  taxation.  Now  no  such  power  can 
e  created  by  mere  implication^  and  it  cer- 
iaialy  is  not  given  to  this  corporation  of  Man- 
cbester  by  any  express  enactment.  It  followed, 
therefore,  tlutt  the  corporation  possesses  no 
such  power.  As  to  the  objection  to  the  do- 
tice,  it  b  clear  that  the  notice  is  sufficient,  and 
so  b  the  service  of  it^  The  object  of  the 
notice  is  to  enable  the  party  against  whom  the 
application  is  made  to  come  and  shew  cause 
against  it.  That  object  has  been  fully  attained 
bere.  In  The  King  v.  The  Justice*  of  Cam" 
brldgeshire}  the  motion  was  bad  because  it 

f  3  Bam.  &  Ad.  887. 


affected  to  be  given  on  the  pirt  of  the  person 
who  served  it  and  also  on  the  part  of  others-— 
a  statement  that  was  there  bad  both  iu  law  and 
fact.    There  is  no  use  in  the  party  swearing 
that  he  who  served  the  notice  is  also  the  party 
making  the  application — he  must  do  more— he 
must  enter  into  the  recognisances  to  prosecute 
the  eertiorari  with  effect,  otherwise  the  writ 
will  not  issue.     In  The  King  v.  The  JuUicee 
of  Kent ^t  there  was  an  attempt  to  change  the 
parties,  which  was,  of  course,  not  permitted. 
These  cases  do  not  apply  to  the  present.    [Mr. 
Justice  Paiteson. — You  need  not  trouble  your- 
self further  on  this  point;  for  if  the  justices 
come  here  and  shew  that  the  applicant  is  not  a 
proper  |)erson  to  have  the  writ,  of  course  it 
will  not  issue.]    Then  as  to  the  other  point, 
that  the  right  to  the  certiorttri  is  taken  away 
by  the  5  &  6  W.  4,  c.  76,  s.  132,  there  is  no 
foundation  fur  that  argument.    The  legislature 
has  not  granted  to  town  councils  a  favour  of 
that  sort — always  refused  to  the  justices  of  a 
county — to  make^  without  control,  contracts 
of   this    nature.    But,    without    arguing    on 
general  principles,  it  is  sufficient  to  refer  to 
the  words  of  this  particular  statute  to  see  that 
a  claim  of  the  sort  now  set  up  cannot  be  sup- 
ported.   The  coniruct  is  a  contract  purporting 
to  be  made  under  the  wonls  of  the  6  Geo.  4, 
c.  85.    The  power  to  make  the  contrai-t,  and 
the  contract  itself,  are  therefore  created  by  the 
5  Geo.  4,  and  all  thnt  the  C  &e  \V.  4,  does  is 
to  point  out  certain  persons  in  boroughs  who, 
iubtead  of  the  justices  of  boroughs,  may  make 
such  contnu'ts  with  the  county  jiutices.     But 
the  contracts  wholly  depend  for  their  validity 
on  the  5  Geo  4,  and  consequently  the  orders 
for  making^  them  arc  subject  to  be  removes!  by 
certiorari,  in  the  same  way  as  before  the  5  &  6 
W.,  4,  was  passed.    But  this  same   section 
raises  the  still  stronger  objection,  for  it  clearly 
shews  that  the  power  to  make  these  contracts 
resides  only  in  those  who  are  justices  of  a 
borough  where  a  jail  already  exibted.    The 
right  to  erect  a  jail  in  a  place  not  already 
having  one  is  not  granted  by  the  statute.    The 
grant  of  a  court  of  quarter  sessions  creates  no 
such  power.    On  the  contrary,  the  want  of  a 
jail  may  make  the  grant  of  quarter  sessions  in- 
valid.   The  )iovcreign  might  by  the  Royal  pre- 
rogative grant  (|uarter  sessions  to  a  borough 
before  the  Municipal  Corporation  Act  passed, 
but  if  that  power  has  not  been  exercised,  the 
grant  under  the  5  &  6  W.  4,  of  such  a  Court, 
must  be  made  in  accordance  with  the  provi- 
sions  of  that  statute,  and  such  a  grant  does  not 
confer  a  power  to  tax  the  iuhabitauts.    That 
cannot  be  done  without  an  act  of  parliament> 
It  ma^  therefore  rather  be  argued,  that  if 
thef  e  18  not  a  jail  within  a  borough,  a  court  of 
quarter  sessions  ought  not  to  be  established 
there  I  and  that  seems  to  have  been  the  opi- 
nion of  the  legislature,  even  in  the  Municipal 
Corporation  Act  itself;  for  in  sec.  103,'  the 

•  Id.  250.  ■ 

^  2  Inst.  705.    Com.  Dig.  Imprisonment  A. 
Bac.  Abr.  Imprisonment,  Q. 
^  By  which  it  was  enacted^  ''That  the  coun- 


142 


Superior  Courts :  Qiuen^a  Bench, 


town  council  is  reqaired  to  comply  with  cer- 
tain conditions,  in  order  to  obtain  a  grant  of  a 
court  of  quarter  sessions,  ojid  one  of  these 
conditions  is  the  setting  forth  the  state  of  the 
jail  in  ihe  borough.  These  words  shew  that 
the  5  &  6  W.  4  itself,  assumes  that  where  there 
is  to  be  a  court  of  quarter  sessions  there  must 
have  been  a  jail  to  receive  the  prisoners.  The 
grant  of  the  quarter  sessions  is  therefore  not  a 
good  grant,  for  it  affects  to  be  made  under 
the  5  &  6  W.  4.  and  yet  does  not  follow  the 
provisions  of  that  statute.  This  case  is  exactly 
similar  to  that  of  the  borough  of  Sunderland 
in  the  county  of  Durham,!'  iq  which  the  con- 
ditions of  the  act  not  being  complied  with, 
the  grant  of  the  charter  was  held  void ;  and 
the  corporation  was  obliged  to  get  rid  of  the 
difficulty  by  procuring  a  fresh  act  of  parliament. 
Again,  who  were  the  parties  to  this  contract  ? 
The  5  Geo.  4,  required  that  they  should  be»  if 
not  justices,  at  least  persons  having  the  or- 
dering of  the  jail.  Here  there  was  no  jail 
to  order.  Then  who  are  the  persons  to  be  im- 
prisoned ?  they  are  those  who  might  lawfully 
be  committed  to  such  jail ;  that  is,  the  persons 
who  are  to  be  removed  to  Salford  jail,  are  those 
who,  but  for  the  contract,  would  have  been 
maintained  in  Manchester  jail.  But  such 
prisons  cannot  exist,  for  there  was  no  jul  in 
Manchester,  and  the  town  council  had  no 
power  of  erecting  one.  8o  that  first,  there 
are  here  no  sufficient  contracting  parties,  and 
secondly,  there  is  no  sufficient  object  of  con- 
tract. The  4  G.  4,  c.  64,  which  is  a  statute  in 
pari  materia,  in  like  manner  presumes  a  jail  to 
be  in  existence,  and  its  provisions  are  only 
directed  to  places  where  such  is  the  case. 
And  such  too  is  the  principle  of  the  1  Vict.,  c. 
78,  by  the  37th  section  of  which  the  councils 
of  boroughs  are  declared  to  have  the  same 
powers  as  justices  in  general  or  quarter  ses- 
sions had,  '*  in  building,  enlarging,  or  repairing 
any  jail  belonging  to  their  city,"  under  the  4 
G.  4,  c.  64,  or  the  6  G.  4,  c.  85.  Here,  there- 
fore, the  town  council  has  acted  in  a  matter 
beyond  its  jurisdiction,  and  the  case  conse- 
quently falls  within  the  rule  adopted  in  those 
cases  relating  to  highways,  where,  if  the  justices 
have  exceeoed  their  jurisdiction,  this  Court 
will  grant  a  certiorari. 

Mr.  Justice  Paiteson, — It  is  clear,  that  the 
subiect-matter  of  this   order   is    under   the 

5  Geo.  4,  c.  85,  though  the  persons  entering 
into  the  contract  are  those  named  in  the  5  & 

6  W.  4,  c.  76 ;  for  the  town  council  was  not  in 
existence  at  the  time  of  the  former  statute. 
Now,  the  substance  of  the  contract  being 
under  the  5  Geo.  4,  is  it  possible  for  us  to  say 
that  the  right  to  a  certiorari  is  taken  away  ?    I 


cil  of  every  borough  which  shall  be  desirous 
that  a  separate  court  of  quarter  sessions  of  the 
peace  shall  be,  or  continue  to  be,  holden  in 
and  for  such  borough  shall  signify  the  same  by 
petition  to  his  Majesty  in  Council,  setting 
forth  the  grounds  of  the  application,  the  state 
of  the  jail,  and  the  salary  they  are  willing  to 
pay  the  recorder." 

k  The  King-  v.  fThite,  2  Har.  &  WoL  403; 
5  Adol.  &  El.  613. 


think  it  is  not.  I  cannot  tell  what  may  be  the 
consequences,  from  the  construction  wbidi  we 
are  bound  to  put  on  these  statutes.  If  they 
are  mischievous,  I  hope  that  some  remedy  will 
be  afforded  to  them  by  the  legislature,  but  J  am 
bound  to  say,  that  on  the  construction  of  the 
5  Geo.  4,  I  do  not  think  that  the  legislature 
intended  to  confer  authority  to  make  these 
contracts,  in  cases  where  no  liability  to  main- 
tain prisoners  already  existed.  The  second 
section  of  that  statute  says,  that  the  means  of 
performing  these  contracts  shall  be  raised  in 
the  same  way  as  the  means  for  subsisting  the 
prisoners  had  been  provided.  The  whole  scope, 
therefore,  of  the  act,  seems  to  be,  that  a  bo- 
rough which  was  liable,  might  contract  with  a 
county,  or  with  another  borough,  to  take  that 
liability  off  its  hands,  in  the  whole  or  in  part. 
Whether,  at  the  time  of  the  passing  or  the 
5  Geo.  4,  there  were  any  boroughs  which, 
without  having  any  jail,  had  the  power  of  try- 
ing prisoners,  I  cannot  tell,  but  1  can  hardly 
conceive  such  a  case.  Tliere  were  such  bo- 
roughs where  the  magistrates  had  the  po^ver 
of  committing  prisoners ;  but  there  the  com- 
mittals  were  at  once  made  out  to  the  county 
jail,  and  such  boroughs  were  not  the  subject- 
matter  of  contracts  at  all.  I  hardly  suppose 
that  there  was  any  such  thing  as  a  borough 
with  a  court  of  quarter  sessions  and  without  a 
jail.  Such  a  state  of  things  has,  however,  now 
arisen,  because  there  has  been,  to  a  corpo- 
ration newly  created,  and  not  having  a  jail,  a 
grant  of  the  power  of  holding  a  court  of  quar- 
ter sessions ;  but  we  cannot,  therefore,  strun 
the  words  of  a  former  statute  to  adapt  them  to 
a  state  of  things  not  in  exbtence  when  that 
statute  was  passed.  Under  these  circum- 
stances, it  appears  to  me  that  the  plain  words 
of  the  5  Geo.  4.  refer  to  cases  only  where  a  jail 
does  exist :  that  the  present  is  not  a  case  of 
that  sort,  and  consequently,  that  this  not  be* 
ing  a  case  in  which  the  statute  had  beea  pro* 
perly  followed,  the  certiorari  must  go. 

Mr.  Justice  fFilliams, — I  also  think  that  this 
case  must  be  decided  by  the  5  Geo.  4,  and  that 
the  iurisdiction  of  the  justices  mnst  be  consid- 
ered with  reference  to  the  provisions  of  the 
statute.  Now,  so  considering  the  matter,  1 
am  clearly  of  opinion  that  the  justices  of  the 
county  could  not  make  a  contract  of  this  aort 
with  the  authorities  of  a  borough  where  no 
jail  was  already  in  existence,  for  that  was  not 
a  case  contemplated  and  provided  for  by  the  5 
Geo.  4.  Some  remedy  for  the  inconvenience 
now  arising  must  be  created  by  the  legislature. 
We  cannot  strain  the  words  of  the  statute  for 
such  a  purpose. 

Mr.  Justice  Coleridge  concurred. 

Lord  Denman,  C.  J.,  (who  had  heard  part 
of  the  argument,  and  had  then  been  obliged 
to  leave  the  Court  to  attend  her  Majesty  in 
council,  but  returned  before  the  arirumcnts 
were  conclu;led)  said  :  As  far  as  I  have  been 
able  to  follow  the  argument,  I  must  say  that 
I  entirely  agree  with  my  learned  brothers  in 
the  view  they  have  taken  of  the  case. 

Rule  absolute. — The  Queen  v.  The  Justices 
of  lAincashire,  in  the  matter  of  the  borough  of 
*  kanchester,  M.  T.  1839.     Q,  B.  F.  J. 
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<Elturn*ir  38enr|i  ^ractire  Court 

CONTRACT.  —  CONSTDRRATION.  —  BREACH.  — 
A1VORNBT.  —  COSTS.  —  ARREST  OP  JUDG- 
MENT. 

j4  deciaration  agmnst  an  attorney  to  recoifer 
one-half  of  certain  coeta,  to  which  the  client 
has  become  liable  in  consequence  of  the  at- 
torney's negligence^  should  disclose  that  by 
an  agreement  between  the  parties  the  claim 
of  the  client  in  respect  of  the  attorney's 
negligence  and  the  rest  of  the  costs,  is 
waitfed,  otherwise  a  sufficient  consideration 
will  not  appear. 

Petersdorff' obtained  a  rule  fur  the  arrest  of 
judgment  in  the  present  case,  on  the  ground 
that  d  sufficient  consideration  did  not  appear 
on  the  declaration  for  the  defendant's  promise. 
The  declaration  was  in  the  following  form  : — 
That  heretofore,  and  before  the  commencement 
of  this  suit,  and  before  the  making  of  the  pro- 
mise by  the  defendant  hereinafter  next  men- 
tioned, to  wit,  on  the  Istday  of  October,  1837, 
the  defendant  was,  and  from  thence  continually 
has  been,  and  still  is  an  attorney  and  solicitor, 
and  as  such,  then  prosecuted  and  defended 
di?ers  suits  and  actions:  and  therefore,  the 
plaintiffs,  to  wit,  on  the  day  and  year  afore- 
said, retained  and  employed  the  defendant  at 
the  defendant's  request,  and  on  his  solicitation 
as  such  attorney  and  solicitor  as  aforesaid,  to 
prosecute  and  conduct  a  certain  action  by  and 
at  the  suit  of  the  plaintiffs,  and  for  them  and 
on  their  behalf,  against  one  J.  H.  O.  Johnson ; 
and  it  was  then  arranged  and  agreed  between 
the  plaintiffs  and  the  defendant  that  the  de- 
fendant was  to  prosecute  and  conduct  the  said 
action  against  the  said  J.  H.  G.  Johnson,  on 
the  terms  and  conditions  that,  in  the  event  of 
his  not  being  successful  in  getting  his  (the  de- 
fendant's) costs  and  charges  as  such  attorney 
as  aforesaid  for  prosecuting  and  conducting 
the  said  action  at  the  suit  of  the  said  plaintiffs, 
from  the  said  J.  H.  G.  Johnson,  then  and  in 
that  case,  he,  the  defendant,  was  only  to  charge 
whatever  money  he,  the  defendant,  should 
Deceasarily  expend  out  of  pocket  in  conducting 
and  prosecuting  the  said  action  against  the  said 
J.  H.  O.  Johnson,  or  any  other  action  at  their, 
the  plaintiffs'  suit ;  and  the  plaintiffs  aver  that 
afterwards,  to  wit,  on  the  day  and  year  afore- 
said, the  defendant,  as  such  attorney  and  soli- 
citor as  aforesaid,  commenced  and  prosecuted 
the  said  action  against  the  said  J.  H.  G.  John- 
son, at  the  suit  of  the  said  plaintiffs,  on  the 
terms  aforesaid ;  and  thereupon,  in  considera- 
tion of  the  premises,  and  that  the  plaintiffs  had 
promised  the  defendant,  at  his,  the  defendant's 
request,  to  allow  him,  the  defendant,  to  receive 
and  retain  such  costs  and  charges  as  aforesaid  ; 
and  under  the  terms  aforesaid,  he,  the  defen- 
dant, before  be  commenced  the  said  action  at 
the  suit  of  the  said  plaintiffs  against  the  said 
J.  H.  G.  Johnson,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  day  and  year 
last  aforesaid,  promised  the  plaintiffs  to  use  due 
and  proper  care,  skill,  and  diligence  as  such 
attorney  as  aforesaid,  in  and  about  his  prose- 


cuting and  conducting  the  said  action  against 
the  said  J.  H.  G.  Johnson  for  the  plaintiffs ; 
nevertheless,  the  defendant  nut  regarding  his 
said  promise,  did  not,  or  would  not,  uee  proper 
care,  skill  and  diligence  as  such  attorney  or 
otherwise  in  or  about  his  prosecuting  and  con* 
ducting  the  said  last- mentioned  action  against 
the  said  J.  H.  G.  Johnson ;  but  on  the  con- 
trary thereof,  prosecuted  and  conducted  the 
said  action  against  the  said  J.  H.  G.  Johnson 
in  a  careless,  negligent,  illegal,  unskilful  and 
improper  manner  ;  in  this,  to  wit,  that  after- 
wards, to  wit,  on  the  day  and  year  last  afore- 
said, he,  the  said  defendant  commenced  the 
said  last-mentioned  action  by  a  certain  writ  of 
capias  against  the  said  J.  H.  G.  Johnson,  the 
said  writ  of  capias  having  been  issued  out  of 
her  Majesty's  Court  of  Exche(^oer  of  Pleas  at 
Westmmster,  on  which  said  wnt  of  capias  he, 
the  said  J.  H.  G.  Johnson  was  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  arrested 
and  taken  by  the  body  by  the  sheriff  of  the 
county  of  Middlesex,  to  whom  the  said  writ  of 
caoias  was  then  directed,  upon  which  said  arrest 
or  the  said  J.  H.  G.  Johnson  there  was  not  any 
proper  copy  of  the  said  writ  of  capias  delivere<l 
to  the  said  J.  H.  G.  Johnson,  by  and  in  conse>- 
quence  of  the  default,  negligence,  want  of  skill* 
and  improper  conduct  of  the  defendant  as  such 
attorney  as  aforesaid,  but  only  a  certain  sup- 
posed *copy  thereof,  which  said  supposed  copy 
was,  nevertheless,  defective,  irregular,  and 
faulty,  in  this,  to  wit,  that  it  contained  no  copy 
of  the  date  of  the  aforesaid  writ  of  capias,  but 
a  space  was  left  in  the  said  supposed  copy  for 
the  insertion  of  the  said  date,  blank  and  unfilled 
up  at  the  time  of  the  delivery  of  the  said  sup- 
posed copy  of  the  said  writ  to  the  said  J.  H. 
G.  Johnson,  by  reason  of  which  said  careless- 
ness, negligence,  improper  conduct,  want  of 
skill,  ana  default  of  the  said  defendent  in  this 
behalf,  the  sud  writ  of  capias  and  all  other  the 
proceedings  in  the  said  action,  aftem'ards,  to 
wit,  on  the  first  day  of  November  in  the  year 
last  aforesaid,  were  set  aside  by  rule  of  the 
honourable  Court  of  Exchequer  of  Pleas,  being 
the  court  in  which  the  said  action  against  the 
said  J.  H.  G.  Johnson  was  commenced,  and  in 
which  the  proceedings  in  the  same  then  re* 
mained,  with  the  costs  to  be  paid  by  the  plain- 
tiffs to  the  said  J.  H.  G.  Johnson,  and  there- 
upon and  thereby  the  plaintiffs  were  then 
forced  and  obligea  to  pay,  and  did  then  neces- 
sarily pay  a  large  sum  of  money,  to  wit,  the 
sum  of  1 4/., to  the  said  J.  H.  G.  Johnson,  being 
the  amount  of  the  costs  and  charges  in  and 
about  the  setting  aside  of  the  said  pruceedin(i;8^ 
all  of  which  said  several  premises  the  defen- 
dant then  had  notice,  to  wit,  on  the  day  and 
year  aforesaid  ;  and  then,  in  consideration  of 
the  premises,  promised  the  plaintiffs  to  pay 
them  half  the  smd  costs  which  the  plsdntiffs 
had  so  incurred  and  paid  as  aforesaid  to  the 
said  J.  H.  G.  Johnson,  amounting  to  a  large 
sum  of  money,  to  wit,  to  the  sum  of  7l»,  on 
request,  yet  the  defendant  hath  disregarded 
his  last  mentioned  promise."  The  declaration 
concluded  in  the  usual  form. 
Ryland  and  Knowles  shewed  cause  against 
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the  rule.  In  Langridge  and  others  v.  Dorviffe,^ 
it  was  held  that  where  &  party  gives  up  a  suit 
instituted  to  trv  a  question,  concerning  which 
the  law  is  doubtful,  that  is  a  good  considera- 
tion. Here  there  is  a  sufficient  consideration 
for  a  promise  to  pay  a  stipulated  sum.  In  this 
case  the  present  rule  ought  consequently  to 
be  discharged. 

Cur,  adv,  vuli. 

Coleridre,  J.— Several  points  were  raised  in 
arguing  this  case,  but  the  only  one  on  which  I 
shall  give  an  opinion,  is  on  that  in  arrest  of 
judgment.  Tlie  declaration  is  singular ;  it  is  in 
assumpsit,  aud  it  states  that  the  (^fendant  was 
an  attorney,  and  that  he  agreed  to  conduct 
certain  actions  on  certain  terms ;  and  that  he 
did  accordingly  prosecute  an  action,  and  that 
in  consideration  of  the  premises  he  promised 
the  plaintiflfiB  to  use  due  and  proper  care, 
skill,  and  diligence,  as  such  attorney,  in  con- 
ducting the  action.  Here  one  would  have 
thought  was  a  sufficient  promine  alleged,  and 
the  declaration  goes  on  and  assigns  a  breach, 
and  specifies  what  the  exact  failure  was  in 
properly  conducting  the  cause ;  namely,  that 
through  the  negligence  of  the  defendant,  the 
writ  of  camat  was  set  aside  with  costs ;  and 
that  the  plaintiff  was  thereby  forced  to  pay  14/. 
for  coste.  Now,  I  should  have  thought  that 
that  was  stated  by  way  of  special  damage ;  but 
then  the  declaration  goes  on  to  state  another 
promise,  that  in  coosidcration  of  the  premises, 
the  defendant  promised  to  pay  half  the  amount 
of  those  costs,  and  alleged  a  breach  by  non- 
payment of  the  It,  Now  no  rule  is  more  clear 
in  law  than  that  the  consideration  for  a  pro- 
mise mu«t  move  from  the  plaintiff;  then  I 
must  see  whet  this  plaintiff  has  done  or  suffered, 
or  what  the  defendant  has  gained.  The  detri- 
ment to  the  plaintiff  must  be  the  immediate 
consideration  for  the  promises  alleged.  Sup- 
pose an  as»ault  had  been  committed,  and  an 
action  of  assumpsit  was  brought  for  non-pay- 
inent  of  a  sum  of  money  agreed  to  be  given 
for  the  injury  done,  and  the  declaration  did 
not  state  a  release  of  action  for  the  assault.  It 
is  not,  therefore,  enough  that  there  should  be 
a  collateral  consideration  for  the  promise,  but 
there  must  be  an  immediate  consideration, 
in  this  case  the  consideration  stated  is,  that 
for  the  loss  of  14/.  by  the  plaintiff  through  the 
defendant's  neglect,  the  defendant  promised  to 
pay  7/*>  but  there  is  nothing  to  shew  that  the 
plaintiff  may  not  sue  for  the  whole  14/.  the  very 
next  day.  There  is,  therefore,  no  sufficient 
consideration  alleged,  and  the  judgment  must 
be  arrested. 

Rule  absolute  accordingly. — Smart  v.  Chell, 
M.  T.  1839.--Q.  B.  P  C. 


THE  EDITOR'S  LETTER  BOX. 

We  think  it  clear  that  the  receipt  of  a  salary 
during  clerkship,  will  not  in  apy  way  prejudice 


the  party's  application  for  admission ;  nor  will 
the  covenant  for  payment  thereof,  coDtained 
in  the  articles*  at  all  invalidate  them. 

We  have  already  given  insertion  to  so  oia&y 
letters  on  the  subject  of  the  qoestions  pot  at 
one  of  the  examinations,  regarding  an  infant's 
disability  to  execute  a  cognovit,  that  we  must, 
though  with  great  regret*  decline  printing  the 
able,  and  rather  long  letter  of  ll.  On  the 
general  subject  of  the  examination,  oorcorrrs- 
pondent  thus  concludes.  "  1  would  not  hate 
It  supposed  that  I  adopt  the  opinion  expressed 
by  "  An  Old  Subscriber,"  that  the  examma- 
tions  have  been  unfair.  On  the  contrary,  1 
am  bound  to  say  that  I  consider  them  genersJly 
to  have  been  very  suitable  to  the  object  they 
had  in  view,  and  thu  opinion  will  perhaps  be 
looked  upon  as  the  more  valuable  when  1  state 
that  1  have  had  occasion  to  watch  very  closely 
the  course  which  the  Examiners  thought 
proper  to  pursue,  from  the  commencement  of 
their  duties  down  to  the  present  time,  with  a 
view  to  assist  my  pupils  more  effectually  in 
preparing  for  the  ordeaL" 

We  believe  there  has  been  no  regulation 
such  as  that  mentioned  by  G.  D.  U.  as  to 
classifying  the  candidates  at  the  examination, 
according  to  their  degrees  of  proficiency.  We 
have  no  doubt  that  due  notice  will  be  given  of 
any  alteration  in  the  mode  of  proceeding- 
Some  of  the  general  remarks  of  A.  £.  F. 
shall  be  given  at  an  early  opportunity;  but 
the  subject  of  an  Infant's  Li«ibility  is  ex- 
hausted. 

If  B.  R.  W.  will  compress  his  observations 
on  the  examination  into  a  shurt  compass,  we 
will  insert  them.  The  sulistance  of  bis  letter 
might  be  given  in  one  half  the  space.  A  con- 
siderable part  of  it  is  merelv  addressed  to  the 
commiseration  of  the  Exammers ;  but  we  pre- 
sume they  must  act  on  certain  general  roles, 
and  cannot  indulge  their  feelings  of  pity  for 
the  unsuccessful.  Should  he  favour  us  with 
any  more  letters,  we  request  the  favour  aUo  of 
his  paying  the  postage. 

The  letters  of  Y.  S.  Y.,  H.  D.  D.,  P.,  W. 
B.  D ,  R.  G.  S..  J.  B.  W.,  J.  E.,  jun.,  nod 
"  A  Constant  Reader,"  have  been  received^ 
and  will  be  inserted  as  early  as  practicable. 

H.  C.>  a  correspondent  on  the  subject  of 
the  Interests  of  Married  Women,  refers  to  the 
case  of  Lee  v.  Priaujf,  3  B.  C.  C.  381. 
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Ths  Pinny  Postaqb.— We  are  now  naakini: 

arrangements  to  forward  the  Legal  Observer 
/rom  the  Office  regulariy  to  any  place  wUidm 
the  penny  delivery^  without  ant  AonrTioMAt. 
CHAROi ;  and  on  the  complete  measure  eom* 
ing  into  operation,  it  will  be  supplied  to  ooIk 
Bcribers  in  any  part  of  the  kingdom  on  th* 
same  terms. 


iRht  Utqal  0t^nhtv^ 
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Quod  niBgis  ad  nos 


Pertinet,  et  nescire  malam  est,  agitammt." 


HORAT. 


LAW  OF  AITORNEYS. 


APPLICATION  TO  STRIKB  AN  ATTORNBT  OFF 

THB  nOLt. 

22  Geo.  2,  c.  46,  8  11. 

Sir  fTtiiiam  FolletL^My  Lords,  this  is  a 
role  which  has  been  obtained,  calling  upon 
Mr.  William  Willis  to  shew  cause  why  he 
should  not  he  struck  off  the  roll  of  attorneys, 
and  why  ll^liam  Allen  should  not  be  com  - 
mitted  to  the  prison  of  the  Court. 

My  Lords,  —  This  case  proceeds  on   the 
statttfe  of  the  22d  of  George  the  2d,  cap.  4f>, 
sec.  1 1 ;  and  I  will  first  of  all  call  your  Lord- 
ships' attention  to  the  act  of  parliament,  and 
the  decisions  that  l\ave  taken  place  upon  that 
act,  before  I  state  the  facts  of  the  case,  appre- 
hending as  I  do  that  the  facts  will  not  oring 
this  case  under  that  act.    The  statute  of  tlie 
22d  of  George  the  2d  recites,  "  that  whereas 
divers  persons  who  are  not  examined,  sworn, 
or  admitted  to  act  as  attorneys  or  solicitors  in 
any  Court  of  Law  or  Equity,  do,  in  conjunc- 
tion with,  or  by  the  assistance  or  connivance 
of  certain  sworn  attorneys  or  solicitors,  and  by 
various  subtle  contiivanced,  enter  themselves 
into^  and  act  and  practise  in  the  office  and 
business  of  attorneys  and  solicitors,  to  the 
mat  prejudice  and  loss    of   many    of  his 
Majesty's  subiects,  and  the   scandal  of  the 
profession  of  the  law :  be  it  therefore  enacted 
that  from  and  after  the  29th  of  September, 
1749,  if  any  sworn  attorney  or  solicitor  shall 
act  as  aj^ent  fur  any  person  or  persons  not  duly 
qualified  to  act  as  an  attorney  or  solicitor  as 
aforesaid,  or  permit  or  suffer  liis  name  to  be 
anywise  made  use  of,  upon  the  account,  or  for 
the  profit  of  any  unqualified  person  or  persons, 
or  ad  in  any  respect  us  an  attornep  or  solicitor, 
knowing  him  not  to  be  duly  qualified  as  afore- 
said, and  complaint  shall  be  made  thereof  in  a 
summary  way  to  the  Court  from  whence  any 
such  process  did  issue  on  oath  founded  thereon 
as  aforesaid,  then,  and  in  such  case  every  such 
attorney  or  solicit  «r  so  offending  shall  be  struck 


that  case,  and  upon  such  compkint  and  proof 
made  as  aforesaid,  it  shall  and  may  be  lawful  to 
and  for  the  said  Court  to  commit  such  un- 
qualified person  so  acting  or  practising  as 
aforesaid  to  the  prison  of  the  said  Court  for 
any'term  not  exceeding  one  year."    Now,  my 
Lords,  this  rule  is  obtained  against  Mr.  Willis, 
who  is,  and  against  Mr.  Allen,  who  is  not,  an 
attorney  of  this  Court ;  and  the  first  part  of 
the  rule  calls  upon  Mr.  Willis  to  shew  cause 
why  he  should  not  be  struck  off  the  roll,  the 
next  part  of  the  rule  calling  upon  Mr.  ADen 
also  to  shew  cause  why  he  should  not  be  com- 
mitted to  prison,  the  ground  being  that  Mr. 
Willis  has  permitted  IVlr.  Allen  to  act  as  an  at- 
torney by  permitting  him  to  make  use  of  his 
name  upon  various  occasions.     This  act  of 
parliament,  as  your  Lordships  see,  is  an  ex- 
tremely penal  one,  and  there  have  been  various 
decisions  upon  it,  and  the  first  of  those  deci- 
sions to  which  I  shall  call  your  Lordships'  at- 
tention is  in  a  case  which  I  have  before  me, 
which  is  a  decision  of  the  Court  of  Common 
Pleas,  2  Bing.  74,  in  the  matter  of  Gariutt, 
It  is  a  short  report,  and  therefore  I  will  read 
the  whole  of  it.    "  Peake^  Serjeant,  moved  to 
strike  Garbutt  off  the  roll  of  attorneys  and  to 
commit  one  Palmer,  upon  an  affidavit  which 
stated  that  at  a  town  eight  miles  off  from  that 
in  which  Garbutt  lived.  Palmer,  who  had  been 
Garbutt*s  clerk,  resided  and  carried  on  business 
at  an  office,  over  which  was  written  "  Garbutt 's 
Office,"  and  that  Garbutt,  though  he  attended 
the  town  on  market  days,  never  entered  this 
office,  but  transacted  all  his  business  at  an  inn. 
But  the  Court  said  that  however  they  might 
reprobate  in  an  attornev  the  practice  of  thus 
stationing  his  jackalls  about  the  country,  they 
could  not  visit  his  conduct  with  consequences 
so  highly  penal,  unless  the  affidavit  shewed  a 
participation  in  profits,  or  something  like  if.** 
My  Lords,  all  the  cases  in  this  Court,  it  will  be 
seen,  have  likewise  gone  upon  the  ground  that 
there  must  be  proof  of  a  participation  in  the 
profits  to  bring  the  case  within  the  act  of  f  ar- 
Uament,  but  that  if  there  has  been  no  partici- 


off  the  Roll,  and  for  everafter  be  disabled  from 

practising  as  an  attorney  or  solicitor,  and  in  f  pation  in  such  profits^  the  case  is  net  one  which 
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can  be  broiiglit  withtn  the  act  of  parliament. 
Amon^  other  cases  bearing  out  that  proposi- 
tion, my  Lords,  there  is  a  case  in  5  Bum.  and 
Aid.  of  Evt  parfe  fflnttton,  which  wa«  a  case 
where  a  rule  nisi  had  4>een  obtained  "  callinc^ 
upon  an  attorney  to  shew  cause  why  he  should 
not  be  struck  off  the  roll  for  having  acted  as 
the  agent  of  John  Radford,  a  person  not  <}tial- 
ified  to  act  as  an  attorney,  and  for  permitting 
his,  Whatton's,  name  to  be  used  npon  the  ac- 
count and  for  the  benefit  of  Radford,  and  for 
sending  processes  to  Radford,  thereby  making 
him  to  appear  to  act  or  practise  as  an  attorney 
of  this  Court,  knowing  him  not  to  be  qualified. 
The  rule  also  called  upon  John  Radferd  to 
shew  cause  why  he  should  not  be  committed  to 
the  prison  of  this  Court ; "  then  it  sets  out  the 
enactment  of  the  22d  of  George  the  2d,  and 
then  goes  on  to  say  "  this  case  was  heard  last 
term,  and  the  matter  was  referred  to  the  Mas- 
ter who  no\T  reported  the  following  facts  to 
the  Court;  Radford,  who  was  a  buliff,  had 
upon  several  occasions  written  to  Whatton, 
the  attorney,  for  writs,  and  the  latter  accord- 
ingly sent  such  writs  without  knowing  anything 
of  tlie  parties  or  of  the  circumstances;  but 
Radford  never  represented  himself  as  an  attor- 
ney, nor  had  been  considered  as  such.  He  was 
well  known  to  be  a  bailiff,  and  his  offers  to  his 
employers  had  always  l)een  to  collect  debts  for 
them,  and  (if  necessary  to  sue  for  them)  t6 
employ  an  attorney."  It  is  stated  there  he  was 
well  known  to  have  been  a  bculiff ;  that  he  did 
Bot  profess  to  act  as  an  attorney,  but  had  been 
a  bailiff,  and  was  known  to  have  been  a  bailiff*, 
and  to  collect  debts  ;  and  if  it  at  any  time  be- 
came necessary  to  sue,  be  then  employed  an  at- 
torney. **  He  never  looked  for  any  profit 
upon  the  law  proceedings,  but  merely  pay- 
ment for  the  service  of  the  writ.  The  attorney 
had  no  profit  beyond  the  profit  usually  charged 
upon  sumg  out  the  writ,  and  this  he  expected 
the  bailiff  to  receive  for  him  and  account  for." 
Lord  Tenterden  there  says,  "  Upon  the  facts 
reported  to  us  by  the  Master  we  are  of  opinion 
thut  this  is  not  a  case  within  the  act  of  parlia- 
ment, but  at  the  sump  time  we  think  this  is  a 
most  improper  practice."  That  is  another 
question  whether  or  not  he  was  sincere  in  act- 
ing as  an  attorney,  and  whether  he  was  acting 
improperly  in  practising ;  but  it  is  a  different 
thing  when  the  case  is  under  an  act  of  parlia- 
ment, where  one  paffty,  if  guilty,  is  to  be  struck 
off  the  roll,  and  where  you  are  to  visit  the  other 
party  with  punishment  by  sending  him  to  pri- 
iK\w,  The  judgment  then  proceeds  to  say, 
**  It  is  the  duty  of  an  attorney  to  communicate 
with  bis  clients,  and  to  give  his  attention  to 
their  concerns.  If  a  bailiu  he  allowed  to  obtain 
writs  in  the  manner  stated  in  this  report,  the 
client  will  be  wholly  deprived  of  that  attention 
which  he  ought  to  receive  from  the  attorney ; 
and  although  this  case  be  not  within  the  statute, 
still  the  Court  in  virtue  of  its  general  jurisdic- 
ti'ju  over  attorneys,  has  the  power  of  restraining 
their  practice,  and,  if  repeated,  they  will  he  dis- 
poseato  visit  it  very  severely  ;  but  as  this  is 
the  first  time  that  such  a  matter  has  been  pre- 
sented to  the  consideration  of  the  Court,  we  do 


not  think  it  right  to  order  the  attorney  to  he 
struck  off  the  roll  in  this  instance;  Imt  we 
think  the  purposes  of  justice  will  be  sufficiently 
answered  by  ordering  that  this  rule  shall  he 
discharged  un  payment  of  the  costs  by  the  at- 
torney." 

My  Lords, — there  is  a  more  recent  case  in 
this  Court,  which  is,   In  the  matter  of  King', 
\  Adol.  &  Ellis,  560,  which  is  this  : — ^A  ride 
bftd'been  obtained  calling  vpon  King  to  shew 
cause  why  he  ahould  not  be  atruck  off  the  roll 
of  attorneys  of  this  Court,  and  upon  Tredwell 
to  shew  cause  why  he  should  not  be  committed 
to  the  prison  of  this  Court  for  such  term  as 
the  Court  should  think  &i,  pursuant  to  the  22 
Geo.  2.     The  rule  was  obtained  upon  affi- 
davits, stating  that  King  was  an  attorney  hav. 
ing    an   office  and   carrying  on  business  in 
London ;  that  an  office  was  opened  last  year  in 
King's  name,  at  a  house  in  Evesham,  Wor- 
cestershire,— that  Tredwell,  who  wat  an  auc- 
tioneer and  an  accountant,  resided  upon  the 
premises, — that  King's  name  appeared  on  the 
house  door,  and  likewise  the  iDscription  "Tred- 
well, Auctioneer ;' — ^that  Tredwell  bad  in  seve. 
ral  instances  served  processes,  written  letters, 
and  taken  other  steps  in  law  proeeecfings, 
sometimes  stating  that  he  acted  for  King,  and 
sometimes  using  expressions  of  a  more  am- 
biguous kind,  and  that  King  did  not  attend  si 
the  oflice.''    It  was  then  sworn  that  in  a  con- 
versation with  TredweU  as  to  a  certain  writ, 
said  to  have  been  issued  by  King  and  served 
by  Tredwell,  TredweU  said,  *'  that  he  had 
been  obliged  to  do  what  he  had  done  for  the 
support  of  himself  and  family,  the  attorneys  of 
Evesham  having  refused  to  employ  him ;  and 
the  deponent  stated  that  lie  had  no  doubt  from 
this  conversation,  that  Tredwell  had  caused 
the  said  writ  to  be  issued  for  his  own  profit, 
but  nothing  further  was  alleged  as  to  any  par- 
ticipation of   profits  between  Tredwell  and 
King.    The  affidavits  of  King,  Tredwell,  and 
others  in  answer  admitted  that  King  was  resi- 
dent in  London,  but  stated  that  he  used  the 
office  at  Evesham  as  a  branch  office,  and  oc- 
casionally attended  at  it,  and  that  TredweU 
acted  there  solely  as  clerk,  and  had  never  tran- 
sacted business  there  for  his  own  profit.    Sir 
James  Scarlett  now  shewed  cause,  and  con- 
tended that  the  affidavits  in  support  of  the 
rule  made  out  no  case,  as  they  neither  stated 
a  participation  of  profits  by  Tredwell,  nor  even 
the  belief  of  the  deponents  that  he  had  on  any 
occasion  shared  the  profits  of  the  business." 
Mr.  Justice  ff^illiams  interrupts  Sir  Frederick 
Pollock's  argument  thus,  and  says, — *'  In  a 
case  in  which  I  once  moved  for  a  criminal 
information,  the  same  objection  was  taken  to 
the  affidavit  as  that  which  U  now  luade.      I 
said  that  the  affidavit  presented  facts  to   the 
Court  from  which  they  might  draw  their  o%vn 
inferences;  but  Mr.  Justice  //o/roy// answered 
that  affidavits  in  such  a  case  were  insufficient 
if  they  did  not  state  the  helief  of  the  deponents 
that  the  parties  moved  against  had  acted  from 
a  corrupt  motive."    Lord  Denman,  in  ausw^r 
to  that  observation,  says  '*  That  is  very  is^ood 
sense,  and  the  position  is  a  stronger  one  ihscn 
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l^e  present  case  requires.    Uuder  this  severe 
«nd  summary  statute,  one  would  wi&h  to  see 
that  those  who  bring  the  parties  before  the 
Court  are  really  persuaded   that   they  have 
made  themselves  liable  to  the  penalties  of  the 
act.    The  persons  appljrtnf^  for  this  rule  ought 
to  have  staled  their  behef  thai  the  profits  were 
participated  in,  or  at  least  sufficient  grounds 
for  such  belief.    If  they  entertain  it,  (and  it 
will  not  be  cantended  that  a  prosecutor  ou^lit 
not  to  believe  the  truth  of  the  charge,)  why 
ahould  th^  not  state  the  fact  of  their  belief  on 
oath  ?"    Then  his  Lordship  refers  to  the  case 
of  Es  jMTte  ^arhHti^  and  says, — "  therefore 
the  foundation  of  the  rule  fails,  and  it  must  be 
discharifed."      Mr.  Justice    Taunton  follows 
that  up  by  saying  "  I  am  of  the  same  opinion, 
l>ut  an  tttt^TBeff  residinfr  >i  /jondon  ought  not 
to  employ  an  auctioneer  at  a  fiistant  piuce  to 
carry  on  hmnneta  as  hit  clerk**    My  Lords, 
the  effect  of  that  rase  is,  that  it  establishes 
thfrefore  this,  that  there  must  be  a  participa- 
tion in  the  profits,  and  that  if  there  is  merely 
a  statement  of  improper  conduct  on  the  part 
of  the  assistant  or  the  clerk,  that  mere  state- 
meat  IS  not  enough  to  bring  it  within  the  act 
of  parliament ;  but  that  in  order  to  bring  the 
case  within  the  act  of  parliament,  whether  the 
person  be  acting  as  a  baihff,  or  as  an  auc- 
tioneer, there  must  be  an  actual  proof  tliat  he 
had  a  share  in  the  profits. 

Mr.  Justice  Coieridge.^^r  he  may  have 
the  whole  of  the  profits. 

Sir  ^.  Foiiett. — Yes,  just  so,  my  Lord  {  he 
may  either  have  the  whole  of  the  profits,  or 
he  may  have  a  share  of  the  profits  of  the 
business  transacted ;  but  if  he  is  merely  acting 
SIS  the  clerk  of  a  person,  and  is  serving  him, 
and  is  receiving  a  salary  from  that  person  who 
IS  an  attorney,  that  is  not  a  case  within  the 
contemplation  of  the  act. 

Lord  Denman. — I  suppose  these  facts  are 
admitted :  I  presume  you  say  there  b  some 
ground  for  what  is  stated.  Sir  Frederick  ? 

Sir  M^.  Fullett.^l  will  first  call  your  Lord- 
ship's  attention  to  the  affidavits. 

Lord  Denman, — If  the  facts  are  agreed 
upon,  that  will  be  best. 

Sir  Frederick  PoUuck, — No,  my  Lord,  the 
Acts  are  by  no  means  agreed  upon.  The  afli- 
davits  upon  which  the  rule  has  been  obtained 
are  certainly  free  from  the  objection  that  has 
been  stated.  ' 

Sir  iV,  FoUett.—'n&f  are  not  free  from  the 
objection  of  stating  these  matters  only  as  to 
their  belief;  they  state  they  believe  he  is  in 
the  participation  of  profits,  while  the  affidavits 
which  I  have,  shew  there  is  not  the  slightest 
ground  for  that  belief. 

Lord  iJenman. — You  had  better  read  the 
affidavits. 

Sir  fF'.  FoUett.-^They  state  their  belief  only 
as  far  as  it  goes. 

Sir  F,  Pollock.'-Thty  state  their  belief  in  a 
way  that  makes  it  impossible  for  any  body  else 
to  doubt  it. 

Sir  iF.  FoUeti, — I  am  afraid,  ray  Lords,  it 
will  be  necessary  then  for  me  to  draw  the  at- 
tention of  the  Court  to  the  facts  of  the  case, 


although  my  object  was  in  calling  the  atten- 
tion of  the  Court  to  the  law,  to  shew  that, 
unless  there  be  a  participation  in  the  profits, 
it  IS  not  a  matter  that  comes  within  the  act  of 
parliaincRt.      [Sir    H^.    FoUett  proceeded  to 
read  several  passages  from  some  of  the  affi- 
davits on  which  the  rule  nisi  was  granted,  the 
8ub:itance  of  which  will  sufficiently  appear  from 
the  further  observations  of  counsel]      The 
first  thing  is,  that  the  deponent  has  seen  seve- 
ral letters  in  the  name  of  Allen,  or  with  his 
name  signed  to  them  (not  professing  to  have 
any  other  person's  name)   applying  for  the 
I  payment  of  certain  debts,    ^fow  I  must  beg 
to  call  your  Lordship's  attention  to  that  fact 
which  is   mentioned   in  this  affidavit,      Mr. 
Allen  was  in  the  habit  of  writing  letters  for 
the  purpose  of  recovering  debts ;  if  the  debts 
were  not  paid,  actions  were  commenced  in 
various  attorneys'  names,  some  residing  in  the 
country,  and  some  being  resident  in  London, 
for  the  purpose  of  recovering  the  amounts, 
either  in  the   County  Courts,    or  in   other 
Courts.    There  is  nothing  at  all  to  connect 
Af  r.  Willis  in  any  way ;  the  whole  object  in  hii 
acting  as  he  did,  appearing  to  be  that  he  was 
emphiying  different  attorneys  to  sue  for  those 
debts.    The  affidavits  state  different  circum- 
stcnces,  although  all  tending  to  the  same  mat- 
ters, reluting  to  writs  being  issued  and  served, 
and  to  letters  having  been  written.    I  do  not 
know  that  it  is  necessary  to  trouMe  your  Lord- 
ships with  the  minutiae  of  all  those  affidavits, 
although  some  of  them  vary  the  belief.    There 
are  a  considerable  number  of  affidavits ;  but  I 
do  not  know  that  any  other  complexion  is  to 
be  had  from  them  as  to  a  participation  in  the 
profits, — one  stating  that  this  transaction  is 
for  the  purpose  of  evading  the  law, — ^the  other 
stating  that  it  is  for  their  mutual  benefit  and 
profit;  but  there  is  no  statement  otherwise 
than  that  with  regard  to  their  receipt  of  pro- 
fits; and  therefore  I  apprehend  there  is  nothing 
wherewith  to  draw  a  conclusion  that  this  gen  • 
tleman  has  been  a  participator  in  any  profits 
whatsoever. 

Now,  my  Lords,  there  is  an  affidavit  of  Mr. 
Allen,  in  answer,  in  which  it  is  impossible  that 
there  could  be  a  more  full  denial  than  he  has 
given.  I  apprehend  that  the  fact  of  Mr.  Allen 
wishing  to  increase  his  busmess  of  a  law  sta- 
tioner is  sufficient  not  to  bring  either  of  these 
parties  within  the  meaning  of  the  act  of  par. 
liament;  for  he  says  I  am  willing  to  act  as 
your  clerk,  but  you  must  allow  me  to  carry  on 
my  business  in  the  mean  time.  The  deponent 
and  Mr.  Willis  entered  into  an  agreement,  by 
which  Mr.  Allen  was  to  be  allowed  a  salary  of 
40/.  a-year,  and  10/.  for  the  rent  of  the  house, 
and  there  is  a  distinct  statement  on  his  part, 
that  he  participated  in  no  way  whatever  in  the 
profits. 

There  is  also  an  affidavit  of  Mr.  Willis,  in 
which  there  is  a  bond  fide  agreement  set  out 
that  Mr.  Allen  was  to  receive  40/.  a-year,  and 
no  more,  as  a  salary,  and  was  to  receive  no 
share  of  the  profits  whatsoever ;  and  there  is 
the  statement  of  Mr.  Willis  also,  that  he  has 
been  in  the  habit  of  attending  at  the  office  at 
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BanbiirT  on  market  days ;  while  your  Lord- 
ships will  remember  the  affidavits  on  the  other 
side  state  a  belief  that  Mr.  Willis  was  never  at 
Banbury;  and  there  is  also  the  affidavit  of 
several  persons  who  speak  to  their  havin^f,  on 
different  occasions,  seen  Mr.  Willis  there. 
There  are  also  the  various  affidavits  of  persons 
who  have  not  only  seen  Mr.  Willis  at  Banbury, 
contrary  to  the  statements  of  belief  made  on 
the  other  side,  but  who  have  actually  employed 
him  as  their  attorney, — persons  who  have  seen 
him  at  his  office,  and  who  have  personally 
given  him  instructions  at  Banbury  to  act  on 
their  behalf;  while  on  the  other  aide  there  is  a 
statement  that  the  whole  of  the  transaction 
was  done  by  Mr.  Allen,  and  that  he  was  the 
only  person  who  was  seen  there.  Therefore 
it  appears  to  have  been  a  fact  well  known  that 
Mr.  Willis  was  an  attorney  in  Banbury,  and 
that  Mr.  Allen  was  not.  Mr.  Willis  is  alone 
the  person  who  acts.  The  ipreater  part  of  the 
business  transacted  there  is  to  recover  debts, — 
the  object  of  all  parties  is  to  get  their  debts 
recovered.  Mr.  Willis  employed  Mr.  Allen  to 
transact  his  business,  Mr.  Willis  attending  at 
Banbury  on  market  days,  and  then  looking  to 
the  busmess  himself  i  clearly  shewing,  as  I 
apprehend,  that  the  case  can  upon  no  coi^si- 
deration  be  brought  within  the  provisions  of 
the  act  of  parliament. 

The  whole  of  the  statements  upon  the  other 
side,  as  your  Lordships  see,  amount  merely  to 
the  fact  of  a  belief;  it  is  not  a  statement  of 
actual  facts,  but  a  mere  belief,  negatived  by 
the  opposite  party  denying  the  statements 
most  nuly ;  not  only  denying  them  in  words, 
but  bringing  facts  tuat  bear  out  the  deniid  of 
a  nature  that  admit  of  no  doubt.  This,  there- 
fore, while  it  is  a  case  which,  as  I  apprehend, 
cannot  l)e  brought  within  the  act  of  parlia 
ment,  is  also,  I  conceive,  one  in  which  no  de- 
gree of  censure  can  be  visited.  It  is  not  like 
the  case  before  Lord  Tenterden,  in  which  he 
pronounced  a  censure  on  the  attorney  for  al- 
lowing use  to  be  made  of  his  name.  '  In  this 
case  the  party  has  been  acting  ftond  fide ; 
living,  as  he  does,  at  Banbury — transacting 
the  business  for  this  attorney  when  he  was  not 
there — employed  by  that  attorney  as  his  clerk 
— receiving  a  salary  from  that  attorney  for  his 
services ;  out  not  at  all  sharing  in  any  of  the 
profits.  Upon  these  grounds,  therefore,  1 
submit  this  matter  will  be  fully  answered  by 
your  Lordships  saying  that  this  rul^  ought  to 
be  discharged. 

Mr.  fratson. — My  Lords,  the  cases  that 
have  been  cited  by  Sir  fFilliam  FolUti  shew 
distinctly  that  the  Courts  of  Westminster  Hall 
have  not  acted  upon  this  act  of  parliament, 
unless  it  has  been  shewn,  and  that  most  clearly, 
that  in  the  case  before  them  the  party  who 
was  not  an  attoriiey  had  been  practising  as 
such  for  his  own  benefit,  that  he  had  either 
derived  the  whole  or  a  part  of  the  profits  from 
such  practice.  In  all  the  cases  in  which  the 
act  of  parliament  has  been  acted  upon,  it  has 
appeared  clearly  and  distinctly  that  the  party 
has  been  in  the  receipt  of  the  profits  that 
have  been  derived. 


My  Lords,  before  I  proceed  fturthar  I  will 
beg  to  caU  your  Lordships'  attention  to  m  case 
in  2  Adol.  &  Ellis,  686,  in  ike  mmiier  ^ 
Palmer^  which  was  a  case  that  cmme  on  before 
this  Court;  and  it  is  only  necessary,  in  my 
opinion,  to  cite  that  case  to  clear  away  aU 
doubts  that  may  exist  as  regards  a  partkdpa- 
tion  in  profits.  The  case  having  been  referred 
to  the  Master,  and  he  having  made  his  report, 
in  the  occasion  of  the  argument  before  the 
Court  upon  that  report.  Lord  Denmtm  said, — 
*'  in  the  first  of  these  twp  instances  it  appears 
that  writs  having  Palmer's  name  upon  them 
were  placed  in  tiie  hands  of  an  officer  to  be 
executed ;  and  that  Palmer  stated  as  to  some 
of  those  writs  that  they  related  to  business  of 
which  he  was  to  have  the  profits ;  and  as  to 
others,  that  he  was  not  bound  to  pay  the  officer 
for  executing  them,  because  the  business  was 
Edmunds's.  In  the  other  instance  an  action 
was  carried  on  in  Palmer's  name,  but  Edmunds 
appeared  and  acted  as  the  attorney,  and  claimed 
the  costs.  The  report  does  not  state  who  ac- 
tually received  those  costs,  but  the  suit  was 
carried  on  with  Palmer's  knowledge  and  con- 
currence, Edmunds  appearing  and  acting  as 
an  attorney  in  the  case  in  which  Palmer's  name 
was  employed,  and  in  which  he  did  not  act" 
So  that  your  Lordships  see  the  whole  of  the 
judgment  goes  upon  the  question  of  profits. 
Mr.  Justice  Littledale  says,  "  the  two  instances 
of  practice  in  matters  arising  in  this  Court,  are 
not  very  explicitly  brouf^t  before  us ;  but  in 
the  first  case  we  have  the  admission  of  P^mer 
that  some  of  the  writs  bearing  Palmer's  name 
belonged  to  Edmunds,  and  some  to  Palmer, 
and  it  seems  that  Edmunds  had  the  benefit  ot 
some.  And  those  instances  are  helped  out  by 
the  circumstance  of  their  residing  together, 
and  Edmunds  being  the  articled  clerk  to  Pal- 
mer. It  must  upon  those  cases  be  taken  that 
Edmunds  had  the  benefit  of  part  of  his  bnsi- 
neis  with  Palmer's  concurrence.  In  the  se- 
cond instance  an  action  was  carried  on  in 
Palmer's  name,  and  with  his  concurrence,  in 
which  he  never  appeared,  but  Edmunds  acted 
in  it ;  and  under  tnose  circumstances  it  must 
be  concluded  that  he  did  so  with  Palmer's  ap- 

frobation,  and  Edmunds  claimed  the  costs, 
t  must  therefore  be  taken  that  the  whole  was 
done  with  Palmer's  concurrence  i"  which,  this 
being  a  penal  act. of  parliament,  was  necessary 
to  appear.  In  this  case  your  Lordshms  see 
all  the  deponents  who  state  their  lielief  as  to 
these  matters,  say  they  don't  know  Mr.  Willis. 
They  state  to  the  best  of  their  belief  that  no 
such'  person  is  known  in  Banbury,  and  from 
that  circumstance  they  draw  their  conclusion 
that  the  name  of  Mr.  Willis  is  merely  put 
forward  to  enable  Mr.  Allen  to  practise  for 
hb  own  benefit ;  while  the  affidavits  in  answer, 
which  are  numerous,  not  only  shew'^that  Mr. 
Willis  is  a  person  known  in  Banbury,  but  shew 
also  that  in  many  cases  he  has  actually  been 
employed  and  consulted  personally  about  them. 
Although  Sir  fFUUam  FoUeii  has  gone  througii 
the  greater  part  of  this  case,  stdl  I  will  b^ 
leave  to  call  your  Lordships'  attention  to  this 
part,  and  particularly  to  the  affidarits. 
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rrhe  learned  conntel  thea  noticed  several 
aSldaviU  of  persons  who  deposed  to  their  being 
well  acquainted  with  Mr.  Willis,  and  of  their 
knowinj^  him  at  Banbory.] 

The  facts  of  the  case^appear  to  be  these. 
Mr.  Allen  is  resident  at  Bambury ;  he  is  em- 
ployed from  time  to  time  to  collect  in  debts 
for  various  persons ;  and  in  such  instances  as 
it  became  necessary  to  take  legal  proceedings, 
he  employed  otlier  attomies  before  Mr,  Willis 
came  to  Banbury.  Upon  Mr.  Willis  coming 
to  Banbury,  it  appears,  he  entered  as  a  clerk  to 
Mr.  Willis;  and  it  is  most  distinctly  sworn 
that  be  has  throughout  the  whole  of  these 
transactions  had  no  participation  in  the  profits 
whatever. 

I  could,  my  Lords;  if  it  were  necessary, 
(which  1  haraly  suppose  it  is,)  gfo  through 
many  cases  in  which  it  is  clearly  shewn  that  he 
has  been  only  the  clerk  to  Mr.  Willis.  1  will 
therefore  merely  beg  your  Lordships'  attention 
to  the  wording  of  this  act  of  parliament,  which 
has  been  referred  to  by  those  who  make  this 
application  to  your  Lordships,— an  aet  of  par- 
liament  of  so  penal  a  nature,  as  if  the  parties 
are  found  guilty  not  onlv  to  inflict  imprison- 
ment upon  the  one,  but  also  to  strike  the  other 
off  the  roll  of  the  Court ;  an  act,  the  provi- 
sions of  which,  I  apprehend,  your  Loraships 
Mrill  never  carry  into  effect,  unless  you  find  it 
distinctly  and  clearly  proved  that  the  act  com- 
plained  of  has  been  committed.  In  this  in- 
stance the  whole  matter  seems  to  have  been 
in*ounded  upon  the  fact  of  non-residence; 
that  appears  to  have  been  the  main  pomt  upon 
which  they  proceed,  as  they  all  through  state 
that  their  'belief  is  that  Mr.  Willis  did  not  re- 
side  there,  which  your  Lordships  see  by  our 
affidavits  is  most  completely  negatived. 

Now,  mv  Lords,  let  me  for  a  moment  call 
your  Lordships'  attention  to  the  mode  in  which 
these  parties  state  that  there  was  no  participa^ 
tion  in  the  profits.  The  agreement  is  set  out 
under  which  Mr.  Allen  has  acted,  and  by  that 
it  appears  he  is  "  to  act  as  the  clerk  of  William 
Willis  from  the  time," — that  is,  from  the  date 
of  the  agreement.  Then  Mr.  Willis  makes  an 
affidavit,  in  which  he  states  that  he  is  a  native 
o(  Oxford,  and  that  he  has  for  more  than 
twenty  years  practised  in  Chelsea,  and  that  he 
haa  abo  practised  in  Oxford  since  1823.  Those 
two  affioavits  are  as  decisive  as  can  possibly 
be,  as  to  the  nature  of  tba  agreement  that  had 
been  entered  into  between  Mr.  Willis  and  Mr. 
AUen. 

My  Lords,  I  take  it  that  these  affidavits 
which  have  been  produced  in  answer  are  as 
<;onvincing  as  possibly  can  be  that  the  belief 
spoken  to  on  the  other  side  is  unfounded ;.  for 
yoar  Lordships  will  remember  it  amounts  but 
to  a  statement  of  belief  on  the  part  of  those 
who  make  this  application.  In  this  affidavit 
Mr.  Willis  most  distinctly  swears,  that,  for  the 
reasons  which  he  there .  names,  he  took  an 
office  in  the  town  of  Banbury;  that  he  at- 
tended there  upon  market  days,  and  transacted 
bnai  ness  with  those  who  wished  for  his  assist- 
auce,  and  that  he  alone  derived  the  benefit 
aad   the  profit  that  did  arise.    Mr.  Allen  is 


there ;  he  knows  Mr.  Allen,  and  he  agrees,  as 
he  states  in  these  affidavits,  to  give  him  a  sum 
of  40/.  a  year ;  but  he  is  not  to  participate  in 
any  of  the  profits,  neither  is  he  to  be  allowed 
to  practise  in  any  way  for  his  own  benefit,  nor 
is  he  to  be  allowed  to  use  Mr.  Willis's  name  on 
any  occasion  whatever ;  and  therefore,  if  any 
thing  in  the  shape  of  a  denial  to  such  a  charge 
or  an  answer  to  such  an  application  as  this  is 
to  prevail,  nothing,  I  apprehend,  could  be 
more  full,  or  more  explicit,  than  could  this 
answer,  being  given,  as  your  Lordships  see  it 
is,  on  the  part  of  Mr.  Witlis. 

Mr.  Allen  then  goes  through  several  cases, 
which  are  brought  forward  in  the  affidavits 
upon  which  this  application  is  grounded,  in 
wnich  it  is  said  he  signed  the  name  of  "  Willis 
and  Allen  ;'*  and  several  of  those  cases  are 
put  forward  as  cases  from  which  a  sort  of  con- 
clusion is  to  be  drawn.  I  do  not  wish  to  refer 
to  them  particularly,  as  I  would  only  take  the 
broad  and  clear  ground  upon  which  the  affi- 
davits in  answer  are  based,  convinced  as  I  am 
that  they  most  clearly  prove  the  fact  that  there 
has  been  no  participation  whatever  in  the 
profits.  Mr.  Allen  goes  on  to  deny  most 
positively  that  he  is  practising  for  his  own 
benefit  or  profit ;  and  says  *'  that  he  has  been 
emi^oyed  to  collect  debts,  rents,  and  so  forth ; 
ana  that  when  it  became  necessary  to  write 
letters  for  that  purpose,  he  was  in  the  custom 
of  making  a  charge  for  the  trouble  of  ^vriting 
such  letters ;  but  from  that  circumstance,  as  I 
submit,  cannot  be  said  in  any  way  whatever 
to  be  acting  as  an  attorney.  He  says  he  never 
did  practise  in  any  instance ;  that  he  has  never 
been  allowed  to  practise  bv  Mr.  Willis ;  and 
that  he  never  has  practisea  for  himself,  and 
never  has  received  any  of  the  profits.  Nothing, 
I  apprehend,  can  be  inore  conclusive  than  the 
way  in  which  that  is  stated  in  that  affidavit. 

Now,  my  Lords,  in  the  affidavits  of  those 
parties  upon  which  this  application  to  your 
Lordships  is  founded,  it  is  most  positively  de- 
nied that  Mr.  Willis  ever  has  been  at  Banbury 
according  to  their  belief;  yet  in  answer  to  that 
assertion  upon  their  part,  we  have  a  large  mass 
of  evidence  to  shew  that  Mr.  Willis  has  been 
at  Banbury ;  that  he  has  been  constantly  at 
Banbury  upon  market  days ;  and  that  he  has 
been  employed  and  consulted  there  upon 
matters  of  professional  business  by  those  very 
persons  who  are  making  these  affidavits  My 
friend  may  smile  at  that  assertion,  but  he 
knows  that  statement  to  be  true;  and  if  it 

ere  not  that  I  think  it  is  hardly  worth  while 
o  waste  your  Lordships'  time  by  repeating 
those  statements,  I  would  go  through  these 
affidavits  again,  shewing,  as  I  apprehend  they 
do  most  conclusively,  that  it  will  be  impossible 
for  your  Lordships,  upon  the  statements  which 
they  contain,  to  convict  these  gentlemen  under 
so  penal  an  act  of  parliament  as  this,  but  that 
your  Lordships  will  say  this  rule  must  be  dis- 
charged. 

My  Lords,  I  will  just  add  one  word  as  to 
the  nature  of  the  cases  that  have  been  referred 
to  by  Sir  fFHliam  Folleti.  In  that  case  your 
Loraships  will  recoUect,    where  the  person 
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a/ruoBt  whom  the  application  was  made  re- 
dded at  Evesham,  toe  attorney  was  resident 
in  London,  but  he  attended  occasionally  at 
Evesham.  It  appeared  upon  the  affidavits  that 
that  person  did  not  practise  for  his  own  be- 
nefit, but  that  he  saw  the  parties  on  behalf  of 
Che  gentleman  who  was  resident  in  London ; 
and  in  that  case  the  rule  was  discharged  on 
the  ground  that  the  practise  was  not  for  the 
benefit  of  the  pei^on  against  whom  the  ap> 
plication  was  made,  but  that  he  was  acting 
merely  in  the  capacity  of  clerk ;  and  there- 
fore, as  I  submit  to  your  Lordships,  that  case 
is  extremely  similar  to  the  present.  I  should 
be  extremely  sorry  if  I  have  omitted  any  thing 
that  these  affidavits  contain  which  mighrbe  at 
all  material  to  my  client's  interest ;  but  having 
called  your  Lordship's  attention  to  the  wording 
of  those  affidavits  on  behalf  of  those  who  make 
this  application,  I  think  it  is  impossible  to  say 
they  /umish  a  case  upon  which,  on  any  gpround 
of  special  pleading,  your  Lordships  would 
think  fit  to  charge  these  gentlemen  with  the 
guilt  complained  of,  and  punish  them  under 
this  very  penal  statute,  by  striking  one  of  them 
off  the  rolls  of  the  Goiirt,  thereby  for  ever 
destroying  his  future  prospects  in  life,  and  by 
committing  the  other  gentleman  to  a  prison. 

Sir  Frederick  Pollock.'— My  fiords,  I  trust 
your  Lordships  will  see  sufficient  ground  to 
make  this  rule  absolute,  or  else  to  adopt  that 
course  which  has  been  taken  in  every  one  of 
the  cases  for  many  years  passed, — in  every  one 
to  which  my  friencU  have  referred  to  by  way 
of  authority — namely,  referring  it  to  the  Mas- 
ter to  see  what  is  the  real  state  of  the  facts 
between  Mr.  Willis  and  Mr.  Allen. 

At  the  time  my  friend  adverted  to  the  ex- 
pression of  my  countenance,  I  own  I  was  very 
much  surprised  to  hear  Mr.  Watson  advert  to 
an  affidavit  filed  by  Mr.  Willis  and  Mr.  Allen, 
to  which  I  beg  to  call  the  attention  of  this 
Court  most  particularly,  for  if  this  rule  can  be 
discharged  upon  such  an  affidavit,  the  statute, 
the  very  wholesome  statute,  upon  which  the 
application  is  founded,  may  be  considered 
from  this  day  forth  as  practically  repealed. 

My  Lords,  I  appear  before  ^ou  upon  this 
occasion  for  no  vindictive  or  interested  par- 
ties ;  I  am  instructed  by  the  Law  Society  to 
present  this  case  to  the  attention  of  the  Court ; 
to  lay  before  the  Court  the  real  facts  of  the 
case,  and  when  the  Court  has  come  to  that 
conclusion  which  is  consistent  with  its  own 
view  of  the  duty  that  is  imposed  on  the  Court 
by  act  of  parliament  and  the  general  law  of 
the  land,  neither  1,  personally,  nor  those  who^ 
I  represent,  have  any  interest,  or  feeling,  in 
preventing  Mr.  Willis  continuing  in  any  prac- 
tice he  may  please,  or  in  having  Mr.  Allen  to 
assist  him  in  that  prjictice. 

Now,  my  Lord*,  I  will  take  the  case  as  it  is 
disclosed  by  my  learned  (riends  on  the  affida- 
vits of  Mr.  Willis  and  Mr.  Alien.  Mr.  Willis 
was  an  attorney  of  Sloane  Street,  Chelsea, 
and,  up  to  1837,  having  no  business  as  an 
attorney  at  Banbury.  Mr.  Allen  had  for  two 
years  been  clerk  to  an  attorney  residing  not 
very  far  from  Banburv^  and  in  the  month  of 


June,  1837,  he  set  about  establishtiig  a  bu5i- 
ness  as  a  law  stationer  and  accountant,  and 
between  the  months  of  June  and  September, 
he  obtained  the  patronage  of  some  persons 
who  were  attorneys^  as  a  law  stationer,  and 
iome  persons,  who  were  the  clients  of  attor- 
neys,  as  an  accountant;   and   Imth  be  and 
Mr.  Willis  represent  that  in   the  month  of 
September,  1837.  there  was  bonifide  ao  agree* 
inent  under  which  Mr.  Willie  was  to  become 
a  Banbury  attorney.     Mr.  Allen  was  to  he 
Mr.  Willis's  clerk   at  40/.  a.year.  and  Mr 
Willis  was  to  pay  10/.  a  year  for  the  use  of 
Mr.  Allen's  room  as  an  office,  and  so  they 
represent  the  business  continued  down  to  the 
time  of  their  making  the  affidavits  in  answer 
to  this  application.    They  represent  that  Mr. 
Willis  having  been  a  sort  of  lodger  with  his 
clerk,  in  the  middle  of  the  year  1838,  entered 
into  an  agreement  by  which  be  became  the 
tenant,  and  the  plate  upon  the  door  was  ao 
longer  "  Allen,  Accountant,"  but  became  al- 
tered to  <'  Willis,  Solicitor,"  and  <'  Allen.  Ac- 
countant."     For  some  time  Mr.  Allen's  name 
was  left  upon  the  door,  but  at  length  it  was 
entirely  removed.     Sometime  afterwards,  it 
was  again  restored,  because  people  came  to 
enquire  for  him,  and  wondered  what  bad  be- 
come of  him,  he  being  the  person  with  whom 
everybody   was  dealing.      There    was  some 
agreement  with  the  landlord  at  which  Mr. 
Willis  was  not  present,  and  so  the  business 
went  on  down  to  the  time  when  this  applira- 
tion  was  made  to  this  Court,  which  was,  I 
believe,  in  Michaelmas  Term,  1838. 

My  Lords,  one  of  the  points  in  issue  is.  whe- 
ther Mr.  Willis  was  or  was  not,  bondjide  resi- 
dent at  Banbury,  from  the  month  of  September, 
1837,  or  from  the  month  of  June,  1838  :  whe- 
ther lie  was,  in  any  sense  of  the  word,  a  resi- 
dent there  of  any  sort }  And  if  your  Lordships 
should  be  of  opinion,  that  upon  the  points  la 
issue  both  Mr.  Willis  and  Mr.  Allen  have 
been  trifling  with  their  oaths,  and  been  trifling 
with  the  respect  which  they  owe  to  the  Conrt, 
the  one  of  them  being  an  officer  of  that  Cunrt. 
I  think  it  is  not  too  much  to  say  that  at  least 
it  is  a  case  which  calls  for  enquiry. 

Your  Lordships,  after  the  langvag;  which 
my  friends  held  upon  the  subject  of  these 
I  affidavits,  will  be  a  litUe  surprised  at  the  short 
statement  I  am  in  a  condition  to  make  opon 
that  subject,  before  I  read  the  affidavita  over 
very  shortly ; — not,  my  Lords,  reading  them 
with  a  "  special  pleading  "  nicety,  to  setf  the 
quantity  of   special    pleading    that  may  be 
thrown  into  those  affidavits  for  the  purpose  of 
enabling  my  friends  to  state,  or  to  appear  to 
state  something  that  the  affidavits  do  not  con- 
tain, but  for  the  purpose  of  giving  them  their 
true  appearance.    In  the  first  place,  my  Lords. 
it  is  very  remarkable  that  there  is  not  the 
slightest  evid'^nce  from  beginning  to  end  in 
the  affidavits  of  Mr.  Willis,  that  he  ever  slept 
one  single  night  in  Banbury.     A  gre^t  deal 
has  been  said  about  bonHJltfe  residence,  and 
that  supposed  non  residence  was  not  conclu- 
sive ;  but  there  is  not  one  tittle  of  evidence 
from  beginning  to  end  to    prove  that   Mr. 
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Willis  ever  slept  one  single  solitary  niifht  in 
the  totvn  of  Banbury,  down  even  to  the  very 
moment  of  his  making  the  affidavit.     It  is  im* 
possible  for  any  person   in  the  condition  in 
which  Mr.  Willis  is,  who  professes  to  have  a 
house  of  his  own,  and  who  must  have  blept 
either  at  an  inn  or  at  a  friend's  house  in  the 
neighbourhood,  not  to  be  able   to  produce 
plenty  of  people  to  state  that  they  saw  Mr. 
Willis  there,  and  that,  in  their  opinion,  no 
doubt  Mr.  Willis  was  in  the  town  transacting 
business,  for  he  slept  at  such  and  such  a  place 
in  the  neij^hbourhood  ; — but  no   such  thinff 
appears — there  is  not  one  single  scrap  of  testi- 
mony that  Mr.  Willis  ever  slept  at  Banbury, 
or  tliat  he  ever  breakfasted,  or  dined,  or  took 
any  meal  there ;  nav,  my  Lords,  with  the  ex- 
ception of  one  individual,  there  is  not  any 
evidence  that  Mr.  Willis  was  ever. seen  in 
Banbury,  down  to  the  time  of  making  this 
affidavit,  with  one  single  exception.     I  will 
read  the  very  words,  as  in  my  opinion  they 
scarcely  amount  to  a  negative.    There  is  the 
statement  of  one  person  who  says  he  saw  him 
Bt   l/anbury — but  one  single  person  who  is 
clear  to  having  seen  him  at  any  distinct  period ; 
and  it  is  singular  that  the  occasion  of  his 
being  seen  there  is  one  of  the  very  circum- 
stances that  I  would  put  my  finger  upon  as  a 
proof  of  the  fraud  contrived  to  be  practised. 
Now,  my  Lords,   1  would  ask  to  what  end 
did  my  friend  Mr.  ff^itMn  refer  to  the  affida- 
vits as  a  proof  of  residence,  when  I  am  in  a 
condition  to  shew  you  that  there  is  not  one 
particle  of  evidence  that  Mr.  Willis  was  upon 
any  occasion  in  Banbury  for  ten  miuutet.    1 
will  call  your  attention' to  the  affidavits  that 
have  been  produced  on  the  other  side,  and  1 
will   first  of  all  go  .to  the  affidavits  of  Mr. 
Willis  and  Mr.  Allen ;  and  I  do  charge  (and 
it  is  impossible  for  the  Court  not  to  see  that 
that  charge  is  true), — I  do  charge  that  those 
affidavits  have  been  framed  with  a  great  deal 
of   art,  and  the  object  has  been  mainly  to 
impn«e  upon  the  Court. 

Kly  Lords,  leaving  for  a  moment  the  affida- 
vits of  Mr.  Willis  and  Mr.  Allen,  here  is  Uie 
affidavit  made  by  a  person  named  Anderson, 
who  is  the  only  person  who  swears  that  he 
ever  saw  Mr.  Willis  in  Banbury  at  any  distinct 
time. — He  is  the  only  one  who  swears  to  Willis 
having  been  there  upon  any  particular  day. 
He  swears  this,  he  says,  "that  he  resides  im- 
mediatelv  opposite  the  house  of  the  said  Wil- 
liam Willis." — ^This  is  a  person  who  resides 
immediately  opposite  the  house  of  Willis,  and 
therefore  if  any  person  was  likely  to. have  seen 
him  frequently,  Anderson,  I  should  imagine, 
would  have  been  that  man ;  but  ha  merely 
swears  this,^"  That  he  is  well  acquainted  with 
the  said  William   Willis,  and  has  on  many 
occasions    conversed    with    him   in  his,  the 
deponent's  shop  in  Banbury  aforesaid."    This 
affidavit  is  made  in  November    1838 ;  and 
therefore  lie  may  have  conversed  with  Willis 
many  times  while  he  was  getting  up  the  an- 
swer to  this  very  case. — '*  That  he  believes  the 
residence  of  the  said  William  Willis  at  Par- 
sons Street  is  not  collusive,  but  band  fide.** 


He  does  not  sav,  your  Lordships  see,  for  what 
reason  he  thints  so ;  but  he  says  that  he  has 
frequently  seen  him  there.  He  says,  *'  that  be 
is  strengthened  in  that  opinion  from  the  fact 
of  his  having  been  present  on  the  first  of  June 
last,  being  the  day  on  which  the  said  William 
Allen  formally  delivered  possession  of  the  said 
house  in  Parsons  Street  to  the  said  Willis. — 
8o  that  on  the  first  of  June  Mr.  Allen  de- 
livered formal  possession  of  the  house  to 
Willis,  and  Mr.  Anderson  says  that  he  was 
present  when  that  was  done,  and  with  that  ex- 
ception there  is  no  other  person  who  proves 
that  Willis  was  ever  seen  in  Banbury,  prior  to 
the  month  of  September;  for  the  next  set  of 
affidavits  to  which  my  friends  appeal  are  drawn 
with  very  great  caution.  The  next  is  the  affi- 
davit of  Frost  and  Ralph,  who  say, — "They 
are  well  acquainted  with  William  Willis,  whom 
they  have  consulted  professionally  since  his 
commencing  business  in  Banbury  aforesaid." 
Not  a  word  more>—  not  a  syllable  about  the 
time  when  that  commencement  took  place.— 
"  And  are  also  well  acquainted  with  the  said 
Wm  Allen,  &c."  That  is  the  whole  of  that 
affidavit,  and  there  is  not  even  a  date  to  it,  nor 
docs  it  appear  that  he  ever  saw  Willis  at  Ban- 
bury till  some  time  just  before.  He  don't  say 
before  the  application  to  this  Court,  and 
therefore,  from  all  that  appears,  it  may  have 
been  after  the  application. 

Then  there  is  the  affidavit  of  George  Dum- 
bleton,  merely  shewing  that  the  possession  of 
the  house  in  Parson  Street,  which  one  of  the 
witnesses  says  he  saw  delivered  upon  the  first 
of  June,  was  confirmed  afterwards  by  an  agree- 
ment with  the  landlord  of  the  house,  not  on 
the  1st  of  June,  but  on  the  18th  of  July  after- 
wards. Then  there  are  several  other  affidavits 
of  persons,  stating  *'  that  they  were  acquainted 
with  Willia{n  Willis  since  he  commenced  busi- 
ness at  Banbury;"  but  the  question  all  along  is, 
when  did  he  commence  business?  My  learned 
friend  says  it  was  publicly  known  he  was  car- 
rying on  business  at  Banbury ;  and  there  are 
plenty  of  persons  who  make  affidavit  that  they 
have  consulted  him.  Where  are  they  ?  I  can- 
not find  them,  although  Willis  states  in  his 
own  affidavit  that  he  commenced  business  in 
September  1837. 

Then  there  is  the  affidavit  of  John  Robert 
Judge,  one  of  the  plaintiffs  in  a  proceeding 
complained  of  in  the  affidavits  filed  in  support 
of  the  rule ;  and  Judge  says,  *'  that  he  knows 
William  Willis  of  Oxford," — he  does  not  say 
when  he  became  acquainted  with  him :  "  that 
he  employed  him  to  recover  debts  against  se- 
veral persons,  and  hath  also  employed  William 
Allen  as  an  accountant.*'  He  swears  nothing 
about  the  residence.  It  is  very  remarkable 
that  Mr.  Judge  is  the  plaintiff  in  certain  com- 
mon law  proceedings,  which  appear  in  the 
affidavit  filed  in  support  of  the  rule,  which  pro- 
ceedings appear  to  have  been  accompanied  by 
some  notice,  which  uotice  is  signed  in  the 
name  of  Willis,  but  in  the  handwriting  of  Allen, 
and  describing  Willis  as  an  attorney,  not  of 
Banbury,  but  of  Sloane  Street,  Chelsea. 
Lord  Dcnman. — We  think  the  case  must  be 
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referred  to  the  master,  with  power  to  ciill  for 
sach  information  aa  he  may  think  fit^  and  to 
report  thereon  to  the  Court. 

Re  fnHis  and  Mien,  Q.  B.  Uth  Novem- 
ber. 1839 


PROJECTED  JOINT.STOCK  TRUST 

COMPANY. 

„  I  are  contingencies   to 

We  are  informed  that  a  joint-atock  com-  |  l*eld  in  trust  is  now  subject. 


venience  and  expence;  and  the  Hocertaintjr 
whether  the  persons  nominated  will  couseut 
to  act — the  substitution  of  others,  perhips  the 
very  persons  whom  the  settlor  or  testator 
himself  mii^ht  have  purposely  excluded,  id  the 
place  of  those  who  may  renounce  or  die,  or 
become  incapable  from  other  causes— or  the 
still  worse  alternative  of  the  whole  becomiajr 
vested  in  a  single  individual  by  survivorfthip— 

which  every  property 


pany  has  been  projected  to  take  charge  of 
all  the  trusts  created  by  wills  and  settle- 
mentSj   in  order  to  render  private  trustees 
unnecessary ;  and,  as  it  seems,  to  supersede 
the  professional  services  of  the  present  race 
of  solicitors,  and  transfer  their  duties  and 
emoluments  to  thie  solicitors  of  these  joint 
stock    trust  companies.      The   "stai^iing 
counsel"  of  such  companies  will  alal!^,  of 
coiutse,  take  the  place  of  the  members  of 
the  bar  who  are  now   consulted  by  the 
practitioners  in  general.      It  is  true  that 
the  plan,  as  at  present  put  forward,  seeks 
not  to  interfere  with  the  solicitors  of  the 
cestuia  que  tntsts,  but  only  with  the  soli- 
citors of  trustees.     It  is  obvious,  however, 
that  other  eompanies,  if  this  should  succeed, 
will  soon  be  started,  and  improve  upon  the 
details,  if  not  the  principle,  of  the  present, 
scheme. 

The  following  passages  are  extracted 
from  a  prospectus  which  has  come  to  our 
knowledge,  and  we  deem  it  important  to 
call  the  attention  of  our  readers  to  the 
subject. 

'*  The  object  is  to  substitute  a  public  body 
for  individuals  in  the  execution  of  trusts-— to 
relieve  the  settlers  of  property  from  an  embar- 
rassing and  doubtful  choice*  and  others  from 
the  performance  of  an  irksome  and  thankless 
office— to  protect  estates  from  the  losses  too 
freauently  resulting  from  the  incompetence  or 
negligence  of  trustees  or  executors — and  to 
supply  a  responsible  agency  for  the  adminis- 
tration of  fiduciary  interests,  free  from  favor 
or  affection,  subiect  to  no  influence,  and  look- 
ing only  to  the  discharge  of  the  duty  committed 
to  it  with  fidelity  and  exactness. 

'*  That  which  is  a  man's  buiineu  is  generally 
well  and  diligently  done.  At  present  the  ex- 
ecution 

and  is  conse(|uen 

slovenly  and  imperfect  manner :  for  this  reason 
an  executor  or  trustee,  with  adequate  remune- 
ration, is  in  all  ca^es  lietter  than  an  unpaid  one ; 
but  a  company  is  better  thiin  an  individual, 
because  no  individual,  however  competent  or 
trustworthy,  can  offer  the  same  efiectual  gua- 
rantee against  loss,  as  a  company  regulated 
by  fixed  principles*  and  sustained  by  a  large 
capital. 

"  The  devolution  of  trust  estates  to  the  heir, 
devisee*  or  personal  representatives  of  a  trustee, 
is  a  continually  recurnng  occasion  of  incon- 


*'  All  these  hazards  and  inconveniences  are 
obviated  bv  vesting  the  tnut  in  a  public  body ; 
and*  therefore*  a  company*  whoee  bamnett  U  it 
to  administer  truits,  is  a  manifest  desidentam ; 
and  the  woader  is*  that  no  remedy  should 
sooner  have  been  found  for  a  want  so  long 
felt  and  acknowledged." 

The  prospectus  next  sets  out  t^e  profit 
to  be  derived  from  this  wholesale  adminis- 
tration of  trusts.  What  will  the  noble 
Lords,  the  Judges  in  Equity,  say  to  a  plan 
by  which  part  of  the  rents  and  profits  of 
infants  are  to  go  in  payment  of  the  divi- 
dends to  the  shareholders  therein,  and  the 
salaries  and  expences  of  directors,  officers, 
and  servants,  with  all  the  machinery  of  a 
public  company. 

"  Besides  the  many  sources  of  profit  which 
are  open  to  the  company  from  the  judicious 
investment  of  its  VdpiuA,  the  trmst  6tuine$$>aloite 
teiUt  it  it  confidently  hoped,  prodaee  a  lar^  and 
aUady  income,  without  a  corresponiRng  maard 
qf  capital ;  and  as  the  aj&sured  will  be  admitted 
into  a  liberal  participation  of  all  the  profits, 
realised  from  whatever  source,  it  will  be  at 
once  apparent  that  this  institution  offen  to  the 
public  advantages  exceeding  any  %vhtch  it  is 
possible  for  assurance  companies,  otherwise 
constituted*  to  hold."  •  •  • 

"  The  income  arising  from  the  investment 
of  the  paid  up  capital*  will  belong  to  the  stock- 
holders, and  a  distribution  of  the  profits  on  the 
assurance  branch  will  l>e  mado  in  the  propor- 
tion of  one-fifth  to  them  and  four-fifths  to  the 
holders,  of  policies*  who  have  insured  on  the 
principle  of  participation.  The  proJUa  result" 
tng  from  the  trust  business  will  be  iKMed  in 
equal  moieties  between  the  same  class  cffpoUcy 
holders  and  the  stockholders.** 

Then  comes  the  proposal  of  the  terms  on 


which  the  company  will  take  chanpe  of  the 
.  aingeniw  uone.  t^^  pr«cn.  me  ex-  "  perty  entrusted  to  them ;  and  it  will  be 
of  a  trust  IS  not  regarded  as  a  business,  \^^  *^     j  -.u  ..  ^.l  *-••—   r  u    •  -i.* 

ansecpientlv  too  often  performed  in  a   observed  that  the  quantity  of  business  aougbt 

-  for  IS  very  extensive. 

"  Thu  company  will  undertake*  in  codsI- 
deration  of  a  moderate  commission*  all  irmais 
of  whatever  nature,  soch  as  marriag'e  seiile* 
ments,  trusts  of  accumulation  for  the  benefit  of 
minors  or  other  parties,  trusts  for  the  benefit 
of  females  in  their  own  right,  ejfecuiaraktns, 
and  fiduciary  interests  generally*  coinmittea  to 
it  by  individuals,  by  litigating  partiea  or  by 
public  bodies. 

"  The  company  will  adopt  the  mode  of  io- 
vestment  pointed  out  by  settlers  and  testators; 
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but,  if  required,  the  company  will  guarantee  a 
fixed  rate  of  interest,  and  the  repayment  at  a 
defined  period  of  the  amount  of  capital  com- 
mitted to  its  charge,  and  will  adopt  its  own 
mode  of  investment. 

*'  In  all  deeds  or  wills,  by  which  the  perform- 
ance of  any  trust  may  be  committed  to  the 
charge  of  the  company,  provision  must  be 
made  for  the  payment  of  the  commission, 
which  will  vary  according  to  the  duties  imposed 
and  the  services  required  or  performed. 

"  It  will  be  the  general  rule  of  the  company 
to  employ  solicitors  in  the  conduct  of  the  legal 
business  of  such  trusts  as  they  may  introduce." 

In  case  this  joint-stock  company  should 
be  successful,  (which  we  very  much  doubt), 
we  do  not  see  why  it  should  not  be  followed 
by  other  projects  of  the  same  character. 
For  instance,  if  wills  and  settlements  can 
be  carried  into  effect  in  a  better  manner 
than  they  have  been  hitherto,  why  should 
not  suits  in  Equity,  and  actions  at  law, 
be  prosecuted  and  defended  by  joint-stock 
companies  ?     We  remember  having  heard 
some  years  ago,  that  an  eminent  law  Lord 
had  expressed  his  belief  that  fifteen  attor- 
neys (or  some  such  small  number)  would 
be   quite   sufficient  to   conduct  the   legal 
affairs  of  the  community : — that  is,  provided 
there  was    a  sufficient  number  of  Local 
Courts,  with  judges  and  registrars,  itinera- 
ting in  all  directions,  and  Courts  of  Arbi- 
tration  and-  Reconcilement.      This  joint- 
stock  scheme,  kindly  to  take  charge  of  the 
property  of  all  married  women  and  children, 
idiots  and  lunatics,  is  a  very  ingenious  ad- 
dition to  the  arbitration  and  reconcilement 
of  all  disputes,  and  the  eventual  shutting 
up   of  Westminster  HaU.      Some  of  our 
readers  will  doubtless  assist  us  in  watching 
the  progress  of  this  Joint-stock  Wills  and 
Settleraents  Execution  Company. 


John    Francis    Vaug- 

han,  Esq. 
John  Jenkms,  Esq. 
Thomas  Lewis,  £sa. 
Chas.  Octavius  Swith* 

ington  Morgan,  Esq. 


Charles  Marryatt,  Bsa. 
Francis     Macdonal<^ 

Esq. 
Wm.  Need  ham,  Esq, 
C.  H.  Powell,  Esq, 
J.  £.  \V.  Rolls,  Ekq. 


CHIEF  JUSTICE  TINDAL'S  CHARGE 
TO  THE  GRAND  JURY  AT  MON- 
MOUTH. 


On  Tuesday,  the  lOth  December,  the  Special 
Commission  was  opened.  The  Judges  were. 
Chief  Justice  Tmdal,  Mr.  Justice  Parke,  and 
Mr.  Justice  Williams.  The  following  gentle- 
men were  sworn  on  the  Grand  Jury : 


liord  Granville  Somer- 
set,  M.P.,  foreman. 

If  on.  W.  Rodney. 

SirB.  Hall,  Bart.,  M.P. 

W.  A.  WiUiams,  Esq.. 
M.P. 

IU.Blewitt,E8q.,M.P. 

R.  Hamlyn,  Esq. 

Joseph  Bailey,  Esq., 
M.P. 

vou  XIX. — NO.  165, 


Richard     Blakemore, 

Esq.,  M.P, 
Francis  Chamberleigh, 

Esq. 
William  Curry,  Esq. 
Frederick    Buchanan, 

Esq. 
Joseph  Davies,  Esq. 
John  Gisborne,  Esq. 
Samuel  Homfray,  Esq. 


The  Okie/ Justice  delivered  the  followiog 

CHARGE  TO  TRB  GRAND  JCRT  : 

My  Lord    and  Gentlemen  of  the  Grand 
Jury, — Her  Majesty  having  been  pleased  that 
we  should  he  assembled  this  day  under  com- 
missions issued,  not  for  the  holding  of  an  ordi- 
nary assize  and  gaol  delivery,  but  on  a  special 
and  extraordinary  occasion,  it  has  become  my 
duty  to  lay  before  yon  the  nature  and  descrip- 
tion of  the  oflfences  to  which  those  commis- 
sions extend,  the  classes  and  character  of  the 
cases  which  will  probably  be  brought  under 
your  investigation,  and  the  law  which  will 
apply  to  such  cases  respectively.    It  is  not  my 
intention,  nor  indeed  have  I  the  power,  to 
detail  or  comment  on  the  circumstances  of 
each  particular  case  upon  which  you  maybe 
called  to  inquire.    And  undoubtedly  it  will  be 
more  advantageous  on  the  present  occasion, 
where  the  committals  are  unfortunately  very 
numerous  upon  charges  of  the  highest  crime 
which  can  affect  society,  that  you  should  re- 
ceive only  a  general  exposition  of  the  law, 
which  you  may  yourselves  apply  to  the  circum- 
stances of  each  individual  case,  rather  than 
that  you  should  be  embarrassed  by  any  pre- 
vious minuteness  of  detail  of  the  facts  attend- 
ing each  particular  case.    By  such  a  course, 
as  it  appears  to  me,  the  ends  of  justice  m\\  be 
attained  with  more  complete  certainty,  and 
with  greater  satisfaction,  both  to  yourselves 
and   the  public.    Gentlemen,  with  the  very 
limited  knowledge  which  I  possess  on  the  sub- 
ject, it  would  not  be  expected,  neither  would 
it  be  proper,  that  I  should  attempt  with  any 
minuteness  of  description  to  enter  into  the 
history  of  that  transaction  which  has  formed 
the  occasion  of  our  being  convened  together 
at  the  present  time.    Indeed  it  is  so  desirable 
that  you  should  approach  the  performance  of 
your  duty,  without  any  prepossession  in  your 
minds  as  to  the  facts  which  may  be  proved  be- 
fore you,  that  I  shall  purposely  abstain  from 
saying  more  than  that  it  is  a  matter  of  publie 
notoriety,  that  disturbances  have  recently  taken 
place  witliin  this  county,  of  such  description 
and  character,  and  of  such  magnitude  and  ex- 
tent, as  to  render  it  highly  probable  tha^ 
amongst  other  charges,  indictments  for  high 
treason  will  be  preferred  against  some  of  the 
parties  who  are  supposed  to  have  taken  a  share 
m  those  proceedings.    It  will,  therefore,  be 
my  more  immediate  duty,  on  the  present  oc- 
casion, to  call  your  attention  to  the  charges 
which  will,  in  all  probability,  be  brought  un- 
der your  investigation,  founded  on  this  trans- 
action ;  to  expound  to  you,  so  far  as  I  am  able, 
the  low  which  defines  and  applies  itself  to  those 
several  charges ;  to  explain  the  proof  that  will 
be  necessary  to  constitute  the  offence  imputed 
by  such  charge ;  and  to  add  such  observations 
relating  to  the  nature  and  quality  of  that  psoef 
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M  will  enable  you  to  come  to  a  just  estimate 
of  its  weif(ht  and  sufficiency  in  support  of  the 
char((es  brought  before  you,  and  thereby  to 
arrive  at  such  conclusions  in  each  particular 
case  as  justice  and  reason  require.    The  com- 
mission of  over  and  terminer,  one  of  the  com- 
missions under  which  we  sit,  is  in  itself  gene- 
ral and  unlimited  in  its  terms  and  extent.    It 
comprehends  within  it  all  treasons,  misprisions 
of  treasons,   all  felonies  and  misdemeanors 
•whatever.    But  as  the  only  criminal  charges 
that  are  proposed  to  be  brought  before  you 
are  those  which  originate  from,  or  are  con- 
nected with,  the  disturbances  above  referred 
to,  with  respect  to  which,  as  I  have  already 
observed,  there  can  be  little  doubt  that  pre- 
sentments for  high  treason  will  be  brought 
forward,  my  duty  will  be,  in  the  first  place  to 
offer  you  such  remarks  upon  the  law  of  high 
treason  as  may  assist  you  in  the  performance 
of  the  Important  functions  you  may  be  called 
upon  to  execute.    Gentlemen,  the  crime  of 
high  treason,  in  its  pvyn  direct  consequences, 
is  calculated  to  produce  the  most  malignant 
effects  upon  the  community  at  large ;  its  direct 
and  immediate  tendency  is  the  putting  down 
the  authority  of  the  law ;  the  shaking  and  sub- 
verting the  foundation  of  all  government ;  the 
loosenmg  and  dissolving  the  bonds  and  cement 
by  which  society  is  held  together ;  the  general 
confusion  of  property;  the  involving  a  whole 
people  in  bloodshed  and  mutual  destruction ; 
and  accordingly  the  crime  of  high  treason  has 
always  been  regarded  by  the  law  of  the  coun- 
try as  the  offence  of  all  others  of  the  deepest 
dye,  and  calling  for  the  severest  measure  of 
punishment.    But  in  the  very  same  proportion 
as  it  is  dangerous  to  the  community,  and  fear- 
ful to  the  offender  from  the  weight  of  punish- 
ment which  is  attached  to  it,  has  it  been 
thought  necessary,    by  the  wisdom    of   our 
ancestors,  to  define  and  limit  this  law  within 
certain  express  boundaries,  in  order  that,  on 
the  one  hand,  no  guilt}r  person  might  escape 
the  punishment  due  to  his  transgression  by  an 
affected  ignorance  of  the  law;  and,  on  the 
other,  that  no  innocent  man  might  be  en- 
tangled or  brought  unawares  within  the  reach 
of  its  severity  by  reason  of  the  law's  uncer- 
tainty ;  and,  accordingly,  in  the  Parliament  of 
the  25th  year  of  King  Edw.  3,  an  act  was 
passed,  eof  itled  "  A  Declaration  what  Offences 
shall  be  adjudged  Treason;"  and  upon  this 
ancient  statute,  expounded,  and  in  some  de- 
gree enlarged  by  a  statute  passed  in  the  36th 
year  of  King  Geo.  3«  stands  the  law  of  treason 
at  the  present  day,  so  far  as  relates  to  any  of 
the  cases  which  can  by  possibility  be  made  the 
subiect  of  your  inquiry.  The  statute  of  £dw.  3, 
declares  it  shall  be  treason  "  when  a  man 
doth  compass  or  imagine  the  death  of  our  lord 
the  King  (within  which  designation  a  Queen 
regnant  is  included),  or,  if  a  man  levy  war 
against  our  lord  the  King  within  his  realm, 
and  thereof  be  proveably  attainted  of  open 
deed  by  people  of  his  own  condition.''    The 
statute  afterwards  declares  it  to  be  understood 
that  in  the  cases  above  rehearsed,  that  ought  to 
be  judged  treason  which  extends  to  our  lord 


the  King  and  his  Majesty.    By  tlie  more  re- 
cent statute  of  Geo.  3,  temporary  only  at  first, 
but  afterwards  made  perpetual.  It  it  enacted 
"  That  if  any  person  shall,  within  the  realm, 
or  without,  compass,  imagine,   invent,    de- 
vise, or  intend  death  or  oestruction  or  any 
bodily  harm  tending  to  death   or  destruc- 
tion, maiming  or  wounding,  imprisooaient,or 
restraint  of  the  person  of  the  King,  or  to  de- 
prive or  depose  him  from  the  style,  honour,  or 
kingly  name  of  the  imperial  crown  of  this 
realm,  or  to  levy  war  against  his  majealy  within 
this  realm,  in  order  by  force  or  conatraint  to 
compel  him  to  change  his  measures  or  coun- 
sels, or  in  order  to  put  any  force  or  constraint 
upon,  or  to  intimidate  or  overawe  both  Houses 
or  either  House  of  Parliament,  and  such  corn- 
passings,  imaginings,  inventions,  devices,  or  in- 
tentions, or  any  of  them,  shall  express,  utter, 
or  declare,  by  publishing  any  printing  or  wnciog 
or  by  any  oven  act  or  deed,  eveiy  person  con- 
victed in  the  manner  therein  declared  shall  be 
deemed  and  adjudged  to  be  a  traitor.*'     Gen- 
tlemen, it  cannot  have  escaped  your  observa- 
tion that  in  the  statute  of  Edward  the  subsuo- 
ttve  offence  of  treason  thereby  declared  affects 
the  life  of  the  King;  in  the  latter  atatotCp  the 
substantive  offence  of   the   several  treasons 
thereby  created  consists  in  the  compassing, 
intending,  devising,  and  imagining  the  perpe- 
tration of  the  several  acts  therein  specified, 
not  in  the  commission  of  the  acts  themselves, 
but  inasmuch  as  the  wicked  imaginations  of 
men's  hearts  are  known  only  to  the  Suprbmc 
Being,  until  they  are  evidenced  to  man  by 
outward  act;  so  the  former  statute  has  re- 
quired that  before  any  one  should  become  sub- 
ject to  the  penalties  of  treason  he  shall  be 
thereof   first  proveably  attained    "  of   open 
deed;"  and  again  by  the  latter  statdte  it  is 
enacted,  that  before  any  one  falls  within  iti 
penalties  he  shall  express,  utter,  or  declare 
such  his  compassings,  imaginations,  and  inten- 
tions by  publishing  some  printing;  or  writing 
or  by  some  overt  act  or  deed.    These  overt 
acts,  therefore,  so  required  t)y  the  statutes,  are 
the  means  by  which  the  particular  treason  lias 
been  attempted  to  he  carried  into  effect — they 
are  the  instances  in  which  the  guilty  party  has 
endeavoured  to  complete  the  treasonnble  de- 
sign—they are  the  indicia  or  proof  of  the 
treason,  not  the  treason  itself.    It  is  obvious, 
therefore,  that  these  overt  acts  will  l>e  found 
to  vary  in.  each  particular  case.    Where  the 
object  of  the  treason  has  not  been  actually 
perpetrated ;  combination  and  conspiracies  to 
carry  it  into  effect;  meetings  to  propose,  to 
plan,  to  mature,  or  to  accelerate  its  comple* 
tion;    the  inciting  and  procuring  others  to 
ioin  such  combinations;  the  knowingly  ma- 
king, procuring,  or  furnishing  arms  and  am- 
munition,  money,    or    other  necessaries  to 
insurgents,  for  the  purpose  of  accomplishing 
their  treasonable  designs;  the  adminisitering 
illegal  oaths  to  blind  men  to  aid  each  other  in 
such  treasonable  designs^  all  these,  and  many 
others  of  the  same  stamp  and  character,  might 
be  sugq;eBted  as  instances  of  overt  acts^  of  the 
I  particular  class  of  compassing  or  devising,  to 
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which  they  apply  within  the  meaninj^  of  lioth  the 
8t«talM.  And^  gentlemen,  as  the  proof  of  some 
overt  act  or  acts  is  absolutely  necessary  to  sup- 
port the  char/ife  of  treason  whatever  it  maybe,  so 
must  the  proof  be  confined  to  those  specific 
overt  acts  which  are  charged  in  the  indictment, 
and  no  other,  in  order  to  give  the  party  ac- 
cused the  opportunity  of  knowing  the  real 
charge  which  is  made  against  him,  and  to  en- 
able him  the  better  to  prepare  for  his  defence, 
for  the  overt  act  is  that  to  which  the  prisoner 
most  apply  his  defence.  And  still  further, 
Viith  respect  to  those  overt  acts  it  is  to  be  ob« 
served,  that  in  favour  of  the  party  accused  a 
itatme  was  passed  in  the  reign  of  King  Wil- 
IksB  the  third  (7  &  8  W.  3,  c.  3,)  which  enacts 
*<  that  no  person  shall  be  indicted  or  tried  for 
)iigh  treason  whereby  any  corruption  of  blood 
ariaes,  but  by  or  upon  (he  oath  of  two  lawful 
vitoesses,  either  both  of  them  to  the  same 
orert  act,  or  one  of  them  to  one,  and  one  of 
them  to  another  overt  act  of  the  same  treason.'' 
And  various  other  advantages  and  privileges 
bare  been':granted  by  the  legisiatuie  from  time 
to  time  in  favour  of  persons  accused  of  high 
treason,  and  which  does  not  belong  to  persons 
charged  with  other  offences. 

Having  thus  endeavoured  to  explain  to  you 
tha  nature  and  property  of  these  overt  acts, 
which  m^st  be  alluded  to  iu  the  indict- 
ment, and  by  what  evidence  they  roust  be 
supported,  1  proceed  to  call  your  attention  to 
the  diflerent  beads  or  classes  of  treason  which 
may  be  laid  in  the  indictment  against  the  ac- 
CQied. 

It  is  not  improbable  that  one  charge  uf 
trtaaon  may  be  laid  in  the  indictment  to  be 
th^  compassing  and  imagining  the  death  of 
our  lady  the  Qneen,  and  various  overt  acts 
may  be  stated  in  support  of  it;  and  perhaps 
amongst  the  rest  the  levying  war  against  the 
Quaen  ia  her  realm,  which  has  been  held  by 
maiiy  decided  cases  to  be  an  overt  act  of  that 
speetea  of  treason,  as  well  as  a  substantive 
tre^on  in  itself;  but  as  there  can  be  no  rea- 
son to  suppose  that  any  direct  or  immediate 
intention  of  injuring  the  sacred  person  of  the 
Queen  can  by  possibility  be  surmised  to  have 
exiited  on  this  occasion,  it  will  be  unnecessary, 
s»  it  appears  to  me,  to  occupy  you  with  any 
obeervations  on  this  bead  of  treason :  I  will 
proceed,  therefore,  at  once  to  the  only  branch 
of  treason  which  can  apply  to  the  circumstan- 
cea  of  the  present  case, — that  of  levying  war 
agiinat  the  Queen  in  her  realm,  which,  as  be- 
fore observed,  is  a  direct  and  substantive 
bimnch  of  treason  under  the  earlier  statute, 
aod  the  bare  compassing  and  intending  of 
which  fur  the  purposes  and  with  the  objects 
mentioned  in  the  latter  statute,  is  made  treason 
bf  thai  statute.  And  in  considering  the  limits 
end  bcmiidaries  of  this  branch  of  treason  we 
ere  not  left  without  lights  to  guide  our  steps,  so 
eleeriy  has  the  law  been  laid  down  by  decisions 
of  CQorts  of  law  in  more  ancient  times,  and 
Cbe  espositioiis  of  those  text  writers  on  the 
Bslveet  who  have  been  held  in  the  greatest 
TenecBlion,  both  by  their  contemporaries  and 
by  poitertty,  emoDgst  whom  I  shall  only  refer 


to  the  names  of  Lord  Chief  Justice  Hale  and 
Sir  Michael  Foster.  I  shall  proceed,  there- 
fore, to  call  your  attention  to  some  instances 
in  which  the  law  has  been  declared  and  settled 
upon  this  head  of  treason,  the  better  to  enable 
you  to  apply  the  evidence  which  vou  shall  hear 
to  the  several  indictments  ;  and  fof  this  pur- 
pose I  cannot  do  better  than  avail  myself  or  the 
very  words  of  Foster  upon  the  subject.  ( Disc, 
on  treasons,  ch.  11.)  It  has,  then,  been  laid 
down  by  undoubted  authoritv  that  if  a  large 
number  of  persons,  assembled  together,  whe- ' 
ther  armed  with  military  weapons  or  not,  en- 
deavour, by  dint  of  numbers  or  superior 
strength,  to  eflfect  any  object  or  matter  purely 
of  a  private  nature — as,  for  example,  to  prose- 
cute some  private  (juarrel,  or  to  take  revenge 
for  some  private  injury,  to  destroy  some  part 
ticular  enclosure,  or  to  remove  some  particu- 
lar nuisance,  or  generally  to  accomplish  some 
end  in  which  the  particular  parties  assembled 
together  had,  or  supposed  they  had,  any  private 
interest,  such  acts  of  violence  and  aggression, 
however  the  authors  of  them  mav  be  punisha- 
ble as  for  a  high  misdemeanor,do  not  amoun- 
to  a  levying  of  war  within  the  statute  of  Edw. 
III.;  but  every  insurrection  which  in  judg- 
ment of  law  is  intended  against  the  person  of 
the  King,  whether  to  dethrone  or  imprison 
him,  or  to  oblige  him  to  alter  his  measures  of 
government,  or  to  remove  evil  counsellors  from 
about  him, — all  such  risings  amount  to  a  levy- 
ing of  war  within  the  statute.  So  insurrec- 
tions to  throw  down  all  enclosures,  to  alter  the 
established  law,  and  change  the  religion,  to 
enhance  the  price  of  all  labor,  or  to  opeu  all 
prisons:  all  risings  in  order  to  efi*ect  these 
innovations  of  a  public  aud  general  concern, 
by  an  armed  force,  arc  in  construction  of  law 
high  treason  within  ihe  clause  uf  levying  war; — 
for  though  not  levelled  at  the  person  of  the 
king,  they  are  against  his  royal  majesty,  and, 
besides,  they  have  a  direct  tendency  to  dissolve 
the  bonds  of  society,  and  to  destroy  all  pro- 
perty  and  all  government  too,  by  numbers  and 
an  armed  force.  Insurrections  liliewise  for 
redressing  national  grievances,  or  for  the  re- 
formation of  real  or  Imaginary  evils  of  a  public 
nature,  and  in  which  the  insurgents  have  no 
special  interest ;  risings  to  effect  these  ends  by 
force  of  numbers  are  by  construction  of  law 
within  the  clause  of  levying  war,  for  they  are 
levelled  at  the  Kinj^'s  crown  and  roval  dignity ; 
and,  accordingly,  it  was  held  in  the  time  of 
Queen  Anne,  that  a  large  body  of  men,  tumul- 
tuously  rising  and  assembling  together  for  the 
avowed  purpose  of  putting  down  all  the  meet- 
ing houses  of  protestaot  dissenters,  and  pro-  • 
ceediog  to  pull  down  several,  until  prevented 
by  force,  brought'  the  parties  who  were  guilty 
of  that  act  within  the  branch  of  the  statute  of 
levying  war  against  the  Queen  ;  and  in  a  more 
recent  case,  where  a  riotous  multitude,  headed 
by  Lord  George  Gordon,  and  acting  in  con- 
cert, with  the  declared  design  of  pulling  down 
or  destroying  all  chapels  belongihg  to  those  of 
the  Roman  Catholic  persuasion,  proceeded  to 
ut  that  design  in  force ;  there  %vas  no  doubt 
ut  that  the  facts  if  proved  against  the  parties 
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aecuBed,  amounted  to  the  offence  of  hi^h  trea- 
son by  levying  war  against  the  Kin^.    Gentle- 
men, an  assembly  of  men  armed  and  arrayed 
In  a  warlike  manner,  with  any  treasonable  pur- 
pose,  is  a  levying  of  war,  although  no  blow  be 
struck;   and  the  falistiug  and   drilling  and 
inarching  bodies  of  men  are  sufficient  overt  acts 
of  that  treason,  without  coming  to  a  battle  or 
an  action.    And  if  this  be  the  case,  the  actual 
conflict  between  such  a  body  and  the  Queen's 
forces   must,  beyond  all  doubt^  amount  to  a 
levying  of  war  against  the  Queen  under  tlie 
statute  of  Edward,  and  to  the  offence  of  com- 
passing  or  devising  to  levy  war  within  the  sta- 
tute of  George  III.,  provided  the  design  and 
object  and  intention  of  the  parties  be  such  as 
is  specified  in  that  act.     And  as  has  already 
been  adverted  to,  it  is  quite  unnecessary  to  con- 
stitute the  guilt  of  treason  that  the  tumultuous 
multitude  should  appear  to  be  accompanied 
with  the  pomp  and  pageantry  of  war,  or  with 
military  array ;  msurrection  and  rebellion  are 
more  humble  in  their  first  infancy  ;  but  all 
such   external  marks  of  force  will   not  fail 
to  be  added   with  the    first  gleam  of  suc- 
cess.   In  case,  therefore,  any  indictment  for 
high  treason  should  be  founded  on  the  levying 
of  war,  or  the  compassing  or  intending  to 
levy  war  against  the  Queen,  you  will,  in  tbe 
first  place,   direct  your  attention  to  the  evi- 
dence which    bhows   the  object  and   motive 
of  the  rising  ;  whether  it  was  to  eff*ect  souie 
general  and  public  end,  in  which  the  whole 
community  are  concerned   equally  with  tbe 
insurgents,  such  as  the  introduction  of  any 
great   change  or  innovation  in  the  govern- 
ment or  the  laws  of  the  land,  by  dint  of  num- 
bers or  violence;  or,  whether  it  was  con- 
fined to  the  etfecting  of  any  private,  or  local, 
or  particular  object ;  and  it  will  be  eonvenient 
that  you  should,  in  the  next  place,  advert  lo 
the  overt  acts  alleged  on  the  face  of  the  indict- 
ment, and  then  determine  for  yourselves  whe- 
ther they,  or  any  of  them,  are  proved  by  two 
witnesses  in  the  manner  before  adverted  to ; 
one  of  such  over  acts  being  of  necessity  to 
be  proved  to  have  taken  place  in  this  county, 
in  order  to  give  you  jurisdiction.    Gentlemen, 
it  may  be  proper  to  inform  you  that,  in  tbe 
case  of  treason,  the  law  knows  no  distinction 
between  principal  and  accessary.     All  who 
partake  in  the  treason  incur  the  snme  guilt, 
and  are  liable  to  the  same  punishment.    The 
treasonable  design  once  established  by  tbe 
proper  evidence,  the  man  who  instigated,  in- 
cited, procured  or  persuaded  others  to  commit 
the  act,  though  not  present  in  person  at  the 
commission  of  it,  is  etiually  a  traitor  to  all  intents 
and  purposes,  as  the  man  by  whose  hand  the 
act  of  treason  is  committed.    He  who  leads  the 
armed  multitude  towards  the  point  of  attack, 
and  then  retires  before  the  blow  is  struck  $  he 
who  remains  at  home  planning  and  directing 
the  proceeding,  but  leaving  the  actual  execu- 
tion of  such  plans  to  more  daring  hands ;  he 
who  after  treason  has  been  committed,  know- 
ingly harbours  or  conceals  the  traitor  from  the 
punishment  due  to  him — all  these  are  equally 
guilty  in  the  eye  of  the  law  of  the  crime  of 
high  treason. 


Gentlemen,  I  am  not  aware  thai  my  ease 
will  be  brouglkt  before  yott  where  the  charge 
will  be  that  of  misprision  of  treason.      If 
such,  however,  should  be  the  case,  it  will  be 
unnecessary  to  say  more  upon  that  species  of 
offence  than  that  it  pre-supposes  a  treason  to 
have  been  actually  committed  by  others,  and 
that  the  person  charged  with   the    offence, 
knowing  both  tbe  traitors  and  tbe  treason,  but 
without  either  himself  consenting  or  being  a 
party  to  the  treason,  has  refused  or  neglected 
to  make  a  full  and  fair  disclosure  of  such  his 
knowledge,  within  convenient  time,  to  a  ma- 
gistrate or  some  one  in  authority  r  it  is  suffici- 
ont  to  describe  the  offence  without  any  further 
discussion.     Gentlemen,  it  is  very  possible 
that  bills  of  indictment  may  be  brought  before 
you,  charging  the  acts  of  violence  comraiued 
by  some  of  the  individuals  who  formed  a  part 
of  the  assembled  multitude  as  felony  osly,  not 
as  treason ;  for  he  who  shoots  or  attempts  lo 
shoot  or  wound  another  is,  as  you  weU  know, 
under  certain  circumstances,  guilty  of  felony, 
notwithstanding  the  very  same  act,  when  con- 
sidered with  a  reference  to  other  circiMusiances, 
may  amount  to  the  crime  of  high  treason. 
Again,  bills  of  indictment  majr  be  preferred 
against  some  who  participated  m  tbe  unlawful 
meeting,  but  to  a  less  degree,  charging  them 
only  with  the  offence  of  riotously  and  sedi- 
tiously assembling  themselves  together.    But 
with  respect  to  such  charges,  genilemeB,  coti- 
versant  as  you  are  in  the  laws  relatisg  to  of- 
fences of  that  nature,  I  hold  it  U>  beiunneces- 
tiary  to  offer  a  single  observation.    GeotlemeD, 
I  fear  I  have  already  trespassed  too  long  upon 
your  attention,  but  tbe  importance  of  the  sub- 
ject which  I  have  felt  it  mcumbent  on  me  to 
discuss  in  reference  to  the  just  performance  of 
the  duties  on  which  you  are  about  to  enter, 
and  the  rare  occurrence  (for  which  we  cannot 
be  too  thankful)  of  any  occasion  which  calls 
for  such  discussions,  must  plead  D>y  excuse. 
I  cannot,  however,  conclude  my  observations 
without  expressing  the  sincere  regret  and  pity 
which  I  feel,  not  alone,  1  am  sure,  IniI  in  com- 
mon with  yourselves,  and  with  all  other  men 
of  sound  principles,  on  the  occasion  of  the 
recent  disastrous  occurrences;  I  would  add, 
also,  my   most  earnest  hope  that  it  inay  be 
found  in  (he  result  that  the  great  majority  of 
those  who  may  have  been  involved  in  the  guilt 
of  these  transactions,  hav^  been  misled  by  the 
arts  of  wicked  and  designing  men,  and   have 
thus  sinned  through  ignorance  and  blindness^ 
rather  than  from  premeditated  guilt;  and  I  can 
suggest  no  remedy  which  can  be  applied  suc- 
cessfully to  countercat  a  state  of,mind  and  f  eeling^ 
so  unhealthy  and  diseased,  and  infecting  so  large 
a  portion  of  the  community,  except  the  diffu- 
sion amongst  them  of  the  benefits  of  religious 
instruction,  and  of  a  sound  religious  education 
amongst  the  rising  generation ;  so  that  as  tbe 
younger  part  of  the  community  advances  to 
manhood,  they  may  feel  the  conviction  of  the 
wholesome  truth,  that  they  are  bound  to  vicld 
obedience  to  the  laws  of  their  country ;  not  irom 
the  terror  only  which  the  law  inspires,   but 
from  a  much  higher  and  more  binding  moUt-e* 
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the  fear  of  the  Alm iohtt,  and  from  the  tho- 
rough belief  that  the  powers  which  be  "  are 
ordained  of  Goo."  Gentlemen,  in  conclusion, 
I  entreat  you  that  in  approachini;  this  infesti- 
gation  you  will  dismiss  from  your  minds  all 
which  you  may  have  heard  upon  the  subject 
before  you  entered  this  Court :  and  that  in  the 
performance  of  your  important  ofiice,  whilst 
you  will  rejoice  when  the  weight  of  evidence  is 
so  light  that  you  can  consistently  with  your 
duty,  at  once  dismiss  the  party  to  his  liberty 
and  his  home^  you  will  at  the  same  time  watch 
over  yourselves  with  jealousy — that  you  will 
weigh  the  evidence  brought  before  you  with  a 
firm,  steady,  and  uncompromising  mind,  look- 
ing to  the  performance  of  your  duty  and  to 
nothing  beside,  and  utterly  regardless  of  all 
consequences  which  may  follow  from  the  per- 
formance of  it.  Gentlemen,  my  learned  bre- 
thren and  myself  wilL  be  at  hand,  whilst  you 
are  engaged  in  the  performance  of  your  ardu- 
ons  labours,  and  ready  at  all  times  to  lend  you 
our  assistance  in  any  case  in  which  doubt  or 
difficulty  as  to  the  law  should  occur. 
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and  Starch  and  Bine  Manufacturer.  HiclU.  if 
Co.,  Bartlett's  Buildings,  Holborn  :  Hinionj 
Bristol.     Dec.  20. 

Butterworth,  James,  and  John  ReadeyoflT,  Heyrod 
Mills,  Ashton-under-Lyne,  Lancaster,  Cotton 
Spinners.  Chester,  Staple  Inn  :  TindaU  Sf  Co., 
Manchester.    Dec.  10. 

Byrom,  Henry,  jun.,  Leamington,  Warwick, 
Banker  and  Scrivener.  Fairclough  Sf  Co., 
Liverpool :  WilAins  b;  Co.,  Warwick  ;  AdHng- 
ton  ^  Co,,  Bedford  Row.    Dec.  20. 

Carson,  Jacques  Alphonse,  and  Julia  Frcderica 
Finck,  New  Bond  Street,  Dress  Makers  and 
Milliners.  Clark,  Off.  Ass. ;  Mardon,  Newgate 
Street.    Dec.  3. 

Court,  James  Grey,  Glastonbury,  Somerset,  and 
John  Grey  Court,  of  Oak-hill,  Somerset, 
Dealers  in  Cattle.  Frampton,  South  Square, 
Gray's  Ion  :  Miller,  Frome  Selwood.  Dec.  13. 

Carren,  Edward  Nvntwich,  Chester,  Banker. 
Johmen  Sf  Co,,  Temple  :  Broadhunt,  Nant- 
wich.    Dec.  13. 

Dalton,  Samuel,  High  Street,  Aldgate,  London, 
Straw  Bonnet  Maker.  Abbott,  Off.  Ass.: 
Batho,  America  Square.    Nov.  26. 

Dadley,  John,  Redcliff  Crescent,  Bedminster, 
Bristol,  Builder.  Stevens,  Gray's  Inn  Square  : 
Perkins^  Bristol.    Nov.  29. 

Dickios,  John,  jun.,  of  Bourn,  Lincoln,  Grocer 
and  Draper.  Allen  if  Co,,  Carlisle  Street, 
Soho  :   Wilders,  Bourn.    Dec.  10. 

Ellis,  Amoe,  Mexbrough,  York,  Grocer  and  Draper. 
ffigletwortk  if  Co,,  Gray's  Ion  :  Nichoison 
if  Co.,  Wath,  near  Rotherham,  York.  Dec. 
20. 

Elliott,  John,  Northampton,  Builder.  Vincent 
if  Co,,  Temple :  Cooke,  Northampton.  Not. 
39. 

Elsworth,  John,  Pudsey,  Calverley,  York,  Cloth 
Maker.  Butterfield,  Gray's  Inn  Square : 
lAster,  Cleckheaton,  near  Leeds.    Dec.  13. 

Evans,  Catherine,  Llanidloes,  Montgomery,  Inn 
Keeper.  Bigg  if  Co,,  Southampton  Buildings, 
Chancery  Lane  :  Marsh  or  Hayward,  Llanid-> 
loes.    Dec.  17. 

Ewan,  James,  Atkinson,  Fishergatfi  Preston,  Lan- 


caster, Linen  Draper  and  Silk  Mercer.  Pear- 
son,  Kirkby  Lonsdale,  Westmorland  :  Holme 
ir  Co^  New  Inn.    Dec.  17. 

Franklin,  Abraham  Lewia,  Liverpool,  Lancaster, 
Bullion  Merchant.  Vincent  if  Co.,  Temple : 
lAttledale  if  Co.,  Liverpool.    Nov.  26. 

Flint,  Ebenezer,  Ludgate  Hill,  Hosier.  Belcher, 
Off.  Ass. :  Hardwicke  if  Co,,  Cateaton  Street. 
Dec.  10. 

Groombridge,  John,  Abbey  Street,  Bermondsey, 
Surrey,  Victualler.  Edwards,  Off.  Ass. : 
Hoppe,  Sun  Court,  Cornhill.  Nov.  26. 

Gowar,  Samuel,  Regent  Street,  Pall  Mall,  Print 
Seller.  Laekington,  Off.  Ass. :  Jenkinson, 
Walbrook.    Nov.  29. 

Gallaway,  Alexander,  jun.,  HoUoway,  Middlesex, 
Chemist.  Oreen,  Off.  Ass. :  Cattarm  if  Co,, 
Mark  Lane.    Nov.  29. 

Gregory,  Peter,  Downall  Green,  near  Ashton-in- 
the- Willows,  Lancaster,  Cotton  Spinner  and 
Manufacturer.  Makinson  ^  Co.,  Temple : 
Atkinson  if  Co.,  Manellester.     Dec.  29. 

Glasgow,  David,  Birmingham,  Engineer  and  Mill- 
wright. Rickards  if  Co.,  Lincoln's  Inn  Fields. 
Dec.  3. 

Greenwood,  Walter,  Rochdale,  Lancaster,  Inn- 
keeper. Clarke  if  Co,,  Lincoln's  Inn  Fields  : 
Whitehead,  Rochdale.    Nov.  26. 

Gowar,  Raydin  George,  Church  Row,  Aldgate, 
Coach  Maker.  (r/viAain,  Off.  Ass. :  Fry  if  Co., 
Cheapstde.     Dec.  13. 

Gates,  Richard,  Steyning,  Sussex,  Wine  Merchant. 
Sawyer,  Bow  Lane.     Dec.  17. 

Gough,  John,  Newcut,  Gloucester,  Victnaller. 
Washbourn,  Gloucester :  Nicholl*  if  San,  Cook's 
Court,  Lincoln's  Inn.    Dec.  20. 

Howard,  Apelies,  Portwood,  Stockport,  Chester, 
Cotton  Spinner.  Hampson,  Manchester : 
AUlingtun  ^  Co.,  Bedford  Row.     Dec.  20. 

Hart,  Martin,  Northwtch,  Chester,  Mercer  and 
Draper.  Messrs.  Baxter,  Lincoln's  Inn  Fields  : 
Sale  if  Co,,  Manchester.    Nov.  26. 

Hastings,  Thomas,  Birmingham,  Brace  Manu- 
facturer. CAa/}/en,  Gray's  Ion  Square:  Harri- 
son, Birmingham.    Nov.  26. 

Heardman,  Robert,  Manchester,  Wine  and  Spirit 
Merchant.  Cooper,  Manchester:  Adlinglon 
^  Co.,  Bedford  Row.    Nov.  29. 

Harding,  Jonathan,  Myddleton  Street,  Clerkenwell, 
Jeweller,  and  Dealer  in  Precious  Stones.  Pen^ 
nell.  Off.  Ass. :  Garry,  Chancery  Lane.  Dec.  3. 

Humphrys,  Edward,  High  Street,  Lambeth,  Sorrey, 
Engineer.  AUager,  Off.  Ass. :  Cranck  if  Co,, 
London  Street    Dec.  6. 

Hunt,  Reuben,  Sandling  Mills,  near  Maidstone, 
Kent,  and  of  Shiplake,  Oxford,  Paper  Manu- 
facturer. Edwards,  Off.  Ass. :  Crunch  if  Co., 
London  Street.    Dec.  6. 

Humphrys,  David,  High  Street,  Lambeth,  Surrey, 
Engineer.  AUager,  Off.  Ass. :  Mrymott  if  Co., 
Great  Surrey  Street,  Blackfriars  Road.  Dec. 
10. 

Hall,  Joseph  Whitehead,  Diggle,  within  Saddle- 
worth,  York,  Paper  Manufacturer.  Rickards 
if  Co,,  Lincoln's  Inn  Fields :  Higginbottom, 
BucUoy  and  Lord,  Ashton- under- Lyne«  Dec. 
10. 

Hughes,  Edward,  Llandderfel,  Merioneth,  Linen 
and  Woollen  Draper,  Grocer  and  Shopkeeper. 
Roberts,  Chester :  Chester^  Staple  Inn.  Dec.  10. 

Hart,  William,  late  of  Manchester,  then  uf  Lon- 
don, then  of  Preston,  Lancaster,  then  of  Ban- 
gor, North  Wales,  then  of  Chester,  Banker 
and  Money  Scrirener.    Sharp,  Staple  Inn : 
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Eatterhf,  PrestOD  :  Rowley  ^  Co,,  Manchester. 

Dec.  13. 
Hodgson  y  Daniel,  and  Jonathan  Wright,  of  Glossop, 

Derby,  Cotton  Spinners  and  Manafactorors. 

Wiiion^  South  Square,  Gray's  Inn  i  WtUtm, 

Manchester.    Dec.  13. 
Harty  Charles,  and  Thomas  Levrellin,  Newgate 

Street,     London,    Woollen    Warehousemen. 

Gibmm^  Off.  As8«  :  T\tmer  tf  Co*,  Basing  Lane. 

Dec.  17. 
Hodson,    Edwin,     Birmingham,    Linen    Draper. 

Clarke  i(  Co,,  Lincoln's  Inn  Fields  :  Colmore 

if  Co,,  Birmingham.    Dec.  17. 
Higginbotham,  Joseph  and  Thomas  Higgtnbotbam, 

Manchester,  Wine  and  Spirit  Merchants  and 

Silk  Merchants.     Kay  if   Co.,  Manchester. 

A/OC.  A, 

Isaacson,  Stephen,  Stoke  Newingtony  Middlesex, 
Bookseller,  ^bboii.  Off.  Ass. :  Baker  4-  Co., 
Bocklersbury.  Dec.  17* 
lones,  John,  Earl's  Conrt,  Old  Brompton,  Middle- 
sex, Brewer.  Johnton,Otf,  Ass. :  Holme  d)  Co., 
New  Inn.  Dec.  20. 
John,  Benjamin,  Narberth,  Pembroke,  General 

Shopkeeper.     Owen,  Narberth.    Nov.  26. 
Jones,  John,  Maddox  Street,  Regent  Street,  Tailor. 
Abbott, Off,  Ass.:   Oidknow,  Cursitor  Street, 
Chancery  Lane.    Dec.  3. 
Jenkins,  James  Gidion,  Sidmontb,  DeTon,  Scrire- 
ner :  CKpperton,  Bedford  Row :  Brutton,  Ex- 
eter.   Dec.  3. 
Joaety  WiUiam,  Oxford,  Shoeing  Smith.     Dudley 
if   Co,,  Oaford  t    Ri^huan  if  Co.,  Charter- 
house Square.     Dec.  6. 
Jones,   Sarah,  Ardwick,   Manchester,   and  John 
Jones  of  Ancoats,  Manchester,  Machine  Mil- 
kers.   Aiibu  if  Co.,  Temple  :    Worthing  ton  4* 
C^.,  Manchester.    Dec.  10. 
James,  Joseph  Losh,   Durham,   Bookseller  and 
Stationer.    Freeman  if  Co.,  Coleman  Street. 
Dec.  10. 
Jones,  John,  Liverpool,  and  of  Llandulas,  Den- 
bigh, Lime  Stone  Dealer  and  General  Dealer. 
Vhiceni  jf  Co,,  Temple  :    Littledale  if  Co.,  Li- 
verpool :  Grocott,  Liverpool.    Dec.  13. 
Kirky,  Henry,  Birmingham,  Railway  Contractor. 
CJkaplm,  Gray's  Inn  :   Stubbt  ^  Co,,  Birming- 
ham.   Nov.  26. 
Knowles,  Samuel,  Moolham,  near  Ilminster,  So- 
merset, Silk  Throwster.     Edwards,  Off.  Ass. : 
Crowder  4r  Co,,  Manston-Uouse  Place.    Nov. 
29. 
Lozford,  William,  Trosley,  Kent,  Butcher.   Green, 
Off.  Ass.  :    Htttlam  if   Co.,   Copthall   Court 
Nov.  29. 
Lloyd,  Hugh,  Machynlleth,  Montgomery,  Surgeon 
and  Apothecary.      Holme  if  Co.,  New  Inn  : 
Perry  if  Co.,  Aberystwith.     Nov.  29. 
Llewellyn,  John  William,  Cowcross  Street,  West 
Smithfield,  Ironfoander.      Clark,  Off.  Ass. : 
WUliam$,  Alfred  Place,  Bedford  Square.  Dec. 
\X 
Lawford,    Thomas   Bothell,    Fenchurch    Street, 
London,  Wine  Merchant     Groom,  Off.  Ass. : 
^orradaile.     King's    Arms    Yard,    Coleman 
Street    Dec.  17. 
Jlorgan,  Jonathan    Bunce,    Southampton    Row, 
Bloomsbnry,  Laeeman.    Groom,  Off.  Ass. : 
AtkarMt  if  Co.,  Cheapside.    Nov.  26. 
Bfarshall,  John,  Colchester  Street,  Whitechapel, 
Boiler  Maker.       Gihum  4*   Co,,   Off.  Ass.  : 
AtboM  if  Co.,  Stone  Buildings.    Nov.  29. 
Jlloseley,  Thomas  Reberl,  Pyes  Mill,  near  Hasle- 
grove,  Chester,  Cotton  Spinners.     Walmaley 
if   Co,,  Chaneery  Lane;    Hampkryt  if  Co,, 
Manchester.    Nov.  29. 


Matthew,  John  Clark,  Utely  of  Croydon,  Surrey, 
Grocer ;  and  since  of  the  same  place,  Com 
Merchant.  Belcker,  Off.  Ass. ;  Heathcote  if 
Co,,  Coleman  Street.    Dec.  3. 

Marchant,  John  Lewis,  High  Holbom,  Oilman, 
Wax  and  Tallow  Chandler.  Gibton,  Off.  Ass. : 
Shearman,  Gray's  Inn  Square.    Dec.  3. 

Meads,  Moses,  and  John  Me^ds,  Woodborougb, 
Nottingham,  Hosiers  and  Bakers.  Yallop, 
Basioghall  Street :  Paraons  if  Co,,  Netting, 
ham.    Dec.  10. 

M'Clellan,  William,  Newcastle-upon-iyne,  Inn- 
keeper. MeggUon  if  Co,,  King's  Road,  Bed- 
ford  Row :  Stanton,  Newcastle-npon-Tvne. 
Dec.  17.  ' 

Maddison,  George,  Reedham,  Norfolk,  Merchant 
Palmer,  Great  Yarmouth  ;  Swam  if  Co,,  Fre- 
derick's Place.  Old  Jewry.    l>ec.  17. 

Moores,  James,  Witton,near  North wich,  Chester, 
Shopkeeper.  Taylor  if  Co.,  Bedford  Row: 
FUchett  if  Co,,  Warrington.    Dec.  20. 

Nicholson,  Joseph  Carruthers,  Liverpool,  Mer« 
chant  and  Ship  Owner.  Duncan  if  Co,,  Li- 
verpool :  Adlington  if  Co,,  Bedford  Row. 
Nov.  26. 

Nicklin,  John  Banks,  Wolverhampton,  Stafford, 
Ironmonger.  Clowet  if  Co,,  Temple:  CoUU, 
Stourbridge.    Nov.  26. 

Nicholl,  Thomas,  jun.  Redruth,  Cornwall,  Grocer. 
Adlington  4  Co.,  Bedford  Row  :  Paul  if  Co., 
Truro.    Nov.  26. 

Oldham,  Chsrles,  Newton  Green,  Mottram  in 
Lougeodale,  Chester,  Innkeeper.  Clarke  if 
Co.,  Lincoln's  Inn  Fields:  Higgmbottom  if 
Co,,  Aihton-under-Lyne.    Dec.  17. 

Partridge,  James  Birch,  Birmingham,  Dealer  in 
Birmingham  and  Sheffield  Wares.  Chaplin, 
Gray's  Inn  Square:  Harrison,  Birminffham. 
Nov.  26.  ** 

Perry,  William  Batt,  Croyden,  Surrey,  Linen 
Draper.  Groom,  Off.  Ass.:  Messrs.  Jones, 
Size  Lane.    Nov.  29. 

Parsons,  George,  Worthing,  Sussex,  Wine  Mer- 
chant Dempster,  Brighton  :  Bloke  4-  Co,,  Bed- 
ford Row.     Dec.  29. 

Pickering,  Richard,  Birmingham,  Victualler. 
CheqtUn,  Gray's  Inn  Square:  Harrison,  Bir- 
mingham.   Dec.  10. 

Robertshaw,  James,  and  John  Rutherford,  Oxford 
Street,  Hosiers.  Belcher,  Off.  Ass. :  Jones  if 
Co,,  Size  Lane.    Nov.  26. 

Ram,  John,  Queen's  Buildings,  Brompton,  Up- 
holsterer. Clark,  Off.  Ass.:  Harris,  Argyle 
Street,  Regent  Street.    Nov.  29. 

Ryding,  John,  West-Bromwich,  Stafford,  Iron- 
founder.  Chaplin,  Gray's  Inn  Square:  Ri' 
chords  if  Co,,  Birmingham.    Nov. 29. 

Roberts,  Pfaylbert,  Exeter,  Broker.  CUpperton, 
Bedford  Row :  Brutton,  Exeter.    Nov.  29. 

Rabett,  Alfred,  and  Samuel  Fuller,  Gutter  Lane, 
Cheapside,  London,  Warehousemen.  Lack- 
ington.  Off.  Ass.:  Dickson,  Bucklersbury. 
Dec.  6. 

Ryall,  Henry  Thomas,  formerly  of  Euston  Square, 
now  of  York  Street,  Portman  Square,  En- 
graver and  Printseller.  Clark,  Off.  Ass.  : 
Meradith,  Heathcote  Street,  Mecklenburgh 
Square.    Dec.  10. 

Ryder,  Benjamin  Moxon,  Kingston-upon-HuU, 
Grocer.  Ctanck  if  San,  London  Street,  Fen* 
church  Street :  Tkomey,  Hull.    Dec.  17. 

Richardson,  Jacob,  Hyde,  Chester,  Shopkeeper 
and  Beerseller.  Clarke  4-  Co,,  Lincoln's  Ina 
Fields;  Higgikbottom  4r  Cc,  Ashton-under- 
Lyne.    Dec.  17. 
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RobiDBon,  DRniel  Sneinton,  Notttngbam,  Coal 
Dealer.    Fox  Sf  Co,,  Nottingham.    Dec.  17. 

Saunders,  James,  Strand,  Hotel  Keeper.  Lackmg- 
ton.  Off.  Ass.  :  Pocock  Sf  Co.,  Bartholomew 
Close.    Not.  26. 

Smith,  Edward,  of  Wigmore  Street,  Carendish 
Square,  Grocer.  Johnson,  Off.  Ass.  :  Arch- 
butt,  Sloane  Square,  Chelsea.    Nor.  29. 

Shawcross,  William,  John  Greenhalgh,  and  John 
Cross,  of  Stockport,  Chester,  Cottoti  Spinners 
and  Manufacturers.  Wiili*  8f  Co.,  Token- 
house  Yard  :  Mortimer,  Manchester.  Not.  29. 

Simpson,  George  Thomas,  formerly  of  Lower 
Road,  Islington,  now  of  Ciirzon  Street,  May 
Fair,  Surgeon  and  Apothecary,  Chemist  and 
Druggist.    PemieU,  Off.  Ass. :    Tribe,  Great  I 


and  Ship  Owner.    Petmett,  Off.  Aas. :  JerAemm. 
if  Co.,  High  Street,  Southwark.    Nor.  29. 

Wilkins,  William,  Crown  Street,  Sobo,  Tallow 
Chandler.  Graham,  Off.  Ass. :  TVibe,  RoaieU 
Street,  Bloomsbury.    Not.  29. 

Wilson,  William  Henry,  Eton,  Bnckingliara,  Ta- 
rern  Keeper.  Graham,  Off.  Ass.  ;  Godiard, 
Wood  Street,  Cheapside.    Nor.  29. 

Webster,  Christopher,  sen.,  Hulme,  Manchester, 
Banker.  H/akituon  ^  Co.,  Temple  :  Atkuuom 
if  Co.,  Manchester.    Dec.  10. 

Weakley,  Robert,  Deronport,  DcTon,  Hotel  Keep- 
er and  TaTem  Keeper.  Sole,  Aldermaabmy : 
Sole,  DcTonport.    Dec.  10. 


Russell  Street,  Bloomsbury.     Dec.  6. 
Simons,  Tliomas,  Exeter,  Builder.    Turner,  Exe- 
ter: Turner,  Bedford  Row.    Dec.  10. 
Saint,     James,      Haltwhistle,     Northumberland, 
Builder,  Draper  and  Shopkeeper.     Wetford, 
Hexham  •  Fuiter  if  Co,,  John  Street,  Bedford 
Row.     Dec.  10. 
Schofield,  George,  Limefield,  near  Bury,  Lancas- 
ter, Woollen  Draper.  Appleby  if  Co.,  Bedford 
Row;  Grwuiy,  Bury.     Dec.  17. 
Thomas,  Thomas  Phi pps,  Cheltenham,  Gloucester, 
Plumber,  Glazier,  and  Builder.    Meredith  if 
Co.,  Lincoln's  Inn;    Dix,  Bristol;    Winter- 
botham,  Cheltenham.     Dec.  20. 
Spencer,  John,  Winlaton,    Durham,    Tailor  and 
Draper.     NichoUs  ^  Co.,  Cook's  Court,  Lin- 
coln's   Inn  :      Kent,    Newcastle-upon-Tyne. 
Dec  6. 
Saunders,    Elizabeth,   Chesham,  Bucks,    Grocer 
and  Ironmonger.     Gibson,  Off.  Ass. :  Manm, 
Little  Friday  ^treet.     Dec.  10. 
Thompson,  William  Christian,  LiTcrpooI,  Attor- 
ney at  Law,  Land  Agent,  and  Commission 
Agent.     Vincent  if  Co.,  Temple  ;  Littledalc  Sf 
Co,,  LiTerpool.    Not.  26. 
Thompson,  Benjamin,  Great  Yarmouth,  Norfolk, 
Steam  Packet  Proprietor.    Holt^  Great  Yar- 
mouth :  Swain  if  Co.,  Frederick's  Place,  Old 
Jewry.     Not.  26. 
Taylor,  William,  and  Jonn  Taylor,  MacclesBeld, 
Chester,   Silk  Manufacturers.    Lowe  if  Co., 
Southampton     Buildings,    Chancery    Lane : 
Brocklehurtt  fy  Co.,  Macclesfield.     Dec.  3. 
Trent,  Henry,  and  Edwin  Ward  Trent,  Old  Ford, 
near  Bow,  Middlesex,  Rope  Makers.    Graham, 
Off.  Ass. :  Church,  Solicitor,  [no  residence  ga- 
aetted] .    Dec.  6. 
Triance,  William,  King's  Lynn,  Norfolk,  Builder. 
Pitcher,  King's  Lynn  :  Clowas  if  Co.,  Temple. 
Dec.  13. 
Thornton,  John,   Bradford,  York,  Woolstapler. 
Hawkins  if  Co.,  New  Boswell  Court :    WtUs, 
Bradford.    Dec.  17. 
Tulk,  Augustus  Henry,  and  Edward  Banks,  Gates- 
head, Durham,  Soap  and  Alkali  Manufactu- 
rers.   Shaw,  Ely  Place,  Holborn  :    Walters, 
Newcastle-upon-Tyne.     Dec.  17. 
Thompson,  John,  Lirerpool,  Grocer:   Adlmgton 
if  Co.,   Bedford  Row  :    Payne,    LiTerpool. 
Dec.  17. 
Walker,  Elizabeth,  Market  Rasen,  Lincoln,  Fell- 
monger.     Dyneley  if  Co.,  Field  Conrt,  Gray's 
Inn  :  Rhodes,  Market  Rasen.    Not.  26. 
Watson,  Charles,  Braintree,  Essex,  Carpenter  and 
Builder.  Messrs.  Donie//,  Colchester :  Powell, 
Martin's  Lane,  Cannon  Street,  London*  Not. 
26. 
Waddell,  James,   Lime  Street,    and  Leadenhall 
Street,  London,  Ship  and  Insurance  Broker, 


Wilkins,  William,  and  Joseph  Wilkins,  liBey,  Ox- 
ford, Timber  Merchants.  Hester,  Oxford: 
Messrs.  Baxter,  Lincoln's  Inn- Fields.  Dec  13. 

Wilks,  Thomas,  Walsall,  Stafford,  fTailor  and 
Draper.  Smith,  Chancery  Lane :  Hill,  Bir- 
mingham.   Dec.  13. 

Whiteley,  JonAs,  Halifax,  York,  Machine  Bfaker. 
Emmett  if  Co.,  Bloomsbury  Square :  Alex- 
ander if  Co.,  Halifax  :  or  Stocks  if  Co.,  Halifiu. 
Dec.  3. 

Waller,  Thomas,  Samoel  WaDer,  Thomas  Waller 
the  younger,  and  Ralph  Knowles  Waller, 
Manchester,  Cotton  Spinners  and  Manufac- 
turers. AdUngton  if  Co.,  Bedford  Row  :  Claye 
if  Co.,  Manchester.     Dec.  3. 

Wilson,  Thomas,  and  William  Wilson,  UmacpotsA, 
Merchants  and  Clothiers.  Adlingtom  ^  Co., 
Bedford  Row  :  Clay  if  Co.,  LiTerpool.  Dec.  6. 

Woodcock,  William,  Deal,  Kent,  Straw  Hat  Ma- 
nufacturer. Parker,  St.  Paol's  Church  Yard. 
Dec.  17. 

Westall,  Richard  Purkis,  and  William  Westall, 
Birmingham,  Drapers  and  |Warehoasemen. 
Reed  ^  Co.,  Cheapside :  Griffiths  ^  Co.,  Bir- 
mingham.   Dec.  17. 

Wells,  Geoi^  Slansfeld,  Ripponden,  Soyland,  Ha* 
lifax,  York,  Cotton  Spinner  and  Mannfiictnner. 
Hawhins  if  Co,,  New  Boswell  Conrt  •  Howartk 
if  Co.,  Ripponden.    Dec.  20. 

Yates,  William,  Manchester,  Commission  Agent, 
Cotton  Spinner  and  Manufacturer  by  power. 
AdHngton  if  Co.,  Bedford  Row  :  Morris,  Man- 
chester.   Not.  26. 

Yeld,  George  Collett,  Market  Street,  Edgeware 
Road,  Iron  Merchants.  Green,  Off.  Ass: 
f)reeman  if  Co.,  Coleman  Street*    Dec.  13* 


PRICES  OF  STOCKS. 


Saturday,  2lst  December,  1839. 

Bank  Stock,  diT.  7  per  Cent. 1771 

3  per  Cent.  Reduced  Annuities,  -  •  -  .  •  90(  a  } 

3}  per  Cent.  Reduced 98|«{ 

Long  Annuities,  expire  5th  Jan.  1860  -  -  19f  «  14 
Ditto  for  30  yrs.,  exp.  10th  Oct.  1859  -  -  13i  « | 
India  Bonds^  3  per  Cent   ------  9v.  a  7a«  dis. 

Exchequer  Bills,  2d.  ly.  1000/.  -  -  -  5#. «  3*  dis. 

Ditto.  Ditto.  500/.  -  -  -  -  5  a!^. dis. 

Ditto.  Ditto.  Small,    -  -  5#.  a  2s,  dis. 

3  per  Cent.  Cons,  for  Openg.  Jan.  16---98«{ 


srtie  Utqal  iOli0ertter« 


SATURDAY,  DECEMBER  28,  1839. 


l^uod  raagis  ad  NOS 


Perttnet,  et  nescire  malnm  est,  agiUniuf . 


Bo  RAT. 


SOME  ACCOUNT  OF  THE  GRAND 
LEGAL  TOURNAMENT. 


Wk  are  happy  that  we  are  able,  durin?  this 
present  joyful  season,  to  present  to  our  readers 
sofDe  account  of  an  occurrence  which  we  trust 
may  form  a  pleasinf^  variety  to  the  usual  con- 
tents of  our  number.     Nothing  can  exceed 
our  love  and  veueration  for  the  law,  whether 
in  its  most  extended  principles  or  its  minutest 
details.     We  hallow  the  very  dust  which  slum- 
bers od  tlie  lej^al  folio.     We  have  an  aff'(*etion 
for  the    fimokey  atmosphere  of  the  Inns  of 
Court ;  it  has  been  the  breath  of  life  to  sa^re 
after  sa^e,  and  "if  we  have  it  not"  (excrpt 
durin:^  ibe   lonjf  vacation)  "we  die."    We 
stand  or  fall  by  our  profession :  it  is  our  mis- 
tress  :  we  can  see  no  defects  in  it ;  and  what 
may  be  blemishes  to  others  are  l)eauties  to  us. 
We  love  it  in  all  its  branches ;  in  all  its  rami- 
fications.   Judges    and   barristers, — attorneys 
and  solicitors, — town  and  country, — studea'sj 
anil    articled    clerks,  —  copying*    clerks,  and  ', 
l^arristers*  clerks,  —  we  have    "  stomach  for  I 
tliein    a!l :"   we  have  a  heart  for  the  wliole  ' 
race  ;  and  a  hand,  such  as  it  is,  to  defend  their 
smallest  privileges.     We  are  fond  of  all  pro- 
fessional  customs  and  habits,  and  we  ret^ret 
that  inauy  of  them  are  becoming  old- fashion- 
ed.    Of  the  grand  legal  revels  formerly  cele- 
brated in  the  Halls  of  the  Inns  of  Court  about 
this  season  of  the  year — 

•*  Wben  my  Lord  Keeper  led  the  brawlst. 
And  seals  and  maces  danced  liefore  him*' — 

Of  these  we  have  already  given  a  full  account, 
and  tve  are  sorry  that  we  are  not  able  to  say  a 
word  as  to  their  revival.  Still,  however,  we 
are  happy  to  think  that  all  love  of  antiquity  is 
not  quite  extinct  among  us,  as  we  are  now 
about  to  prove,  by  giving  a  brief  but  a  true 
and  correct  account  of  what  will,  we  are  sure, 
be  roiisidered  an  interesting  professional  event. 

Our  readers  are  already  well  aware  of  the 
claims  which  have  recently  been  put  forward 
by  the  learned  body  of  Serjeants  to  the  mono- 
poly of  the  Court  of  Common  Pleas,  and  that 
this  matter  was  left  pending  at  the  close  of 

vol-.  Tix. — NO.  5GG.  '    f 


last  Michaelmas  Term,  the  Judges  of  that 
Court  having  expressed  their  willingness  to 
hear  the  other  side  of  the  question  fully  argued 
in  the  ensuing  fiilary  Term.  Under  these 
circumstances,  much  discussion  has  taken 
place  in  the  interval  as  to  the  best  mode  of 
settling  the  matter  finally  and  satisfactorily. 
The  great  difficulties  attending  the  question, 
the  peculiar  delicacy  of  the  case,  and  its  im- 
portance, both  to  the  profession  and  the  puh* 
lie,  have  led  the  parties  concerned  to  the  con- 
clusion that  a  mere  legal  argument  is  not  the 
right  mode  of  deciding  it,  and  it  was. deter- 
mined that  "  the  trial  by  battel "  was,  on  the 
whole,  the  most  satisfactory  mode  that  could 
be  resorted  to ;  and  however  startling  this  an- 
nouncement may  at  first  appear,  when  it^  is 
remembered  that  this  mode  of  trial  has  been 
only  recently  abolished,  and  was  peculiar  to 
the  Court  of  Common  Pleas,  it  will  be  allowed 
at  once  that  it  is  not  very  surprising  that  re- 
course should  have  been  had  to  it. 

This  having  been  resolved  on,  the  next  point 
was  to  devise  the  best  mode  of  carrying  the 
resolution  into  effect.  The  trial  by  battel  was 
a  species  of  duel  which  only  admitted  of  two 
champion s*-^one  on  either  sideband  this,  al- 
though not  without  its  advantages,  was  also 
open  to  many  objections.  It  was  resolved, 
therefore,  that  the  matter  would  be  more 
fairly  decided  by  means  of  a  tournament,  in 
which  five  champions  sliould  be  selected  from 
among  the  Serjeants,  and  five  others  from 
among  the  Queen's  Counsel  of  the  Common 
Law  Bar,  most  affected  by  the  reclosing  of  the 
Common  Pleas,  and  that  public  lists  should 
be  opened,  and  that  a  joust  or  passage  at  arms 
should  take  place.  This,  it  was  thought,  would, 
on  the  whole,  be  the  fairest  way  of  settling 
the  questiou,  and  would,  moreover,  be  more  in 
accordance  with  the  spirit  of  the  times,  tourna- 
ments  l)eing  just  now  quite  the  fashion. 

No  sooner  was  this  resolved  on  than  the 
parties  looked  about  for  a  piece  of  ground 
suitable  for  their  purpose;  and,  after  some 
deliberation,  the  vacant  space  in  the  middle  of 
Lincoln's  Inn  Fields  was  selected  as  the  most 

»  3  Bla.  Com.  339. 
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desirable,  being  Adjacent  to  the  chambers 
of  the  several  chatnpians,  and,  as  it  was  %ug- 
gested  by  one  of  the  Judj^es,  close  to  Sur- 
freon's  Hall»  in  case  of  any  bruised  heads  or 
broken  limbs.  Leave  from  the  proper  autho- 
rities  having  been  obtained,  lists  were  soon 
erected  on  the  model  described  by  Mr.  Jtntice 
Blackstone.^  To  the  honour  of  the  profession 
let  it  be  said,  that  there  was  no  lack  of  persons 
on  either  side  readv  and  willing  to  stand  for- 
ward as  the  selected  champions,  and  to  labour 
hard  to  become  expert  in  the  necessary  martial 
exercii^es.  They  all,  however,  without  excep* 
tioo,  declined  to  take  the  part  of  the  dummy 
knight.  The  names  of  the  selected  champions 
were,  for  the  Serjeants-^Tlie  Solicitor  General; 
Serjeant  Spankie,  Q.  S. ;  Serjeant  fiompas, 
S.  L. ;  Serjeant  Goulburn,  S.  L  \  and  oer- 
jeant  Talfourd,  S.  L.  On  the  other  side — The 
Attorney  General;  Mr.  Thesiger,  Q.  C. ;  Mr. 
Erie,  Q.  C. ;  Mr.  Kelly,  Q.  C.  $  and  Mr.  Jer- 
vis,  Q.  C. 

The  appointed  day  having  arrived,  the  rules 
laid  down  by  the  books,  and  recapitulated  by 
the  great  commentator,  xvcre  strictly  pursued. 
On  one  side  of  the  lif»ts  a  Court  was  erected  for 
the  Judges  of  the  Court  of  Common  Pleas, 
who  attended  in  their  scarlet  robes,  and  a  bar 
was  prepared  for  the  learned  Serjeants  at  Law 
and  Queen's  Counsel,  not  selected  as  charn* 
pions.  The  Court  sat  at  sun-rising,  at  least 
as  soon  as  it  was  considered  by  the  lif;ht  that 
the  san  had  risen ;  as  during  the  last  two) 
months  it  has  hardly  been  seen  at  all.  Pro- 
clamation was  then  made  for  the  parties,  and 
their  champions,  who  were  introduced  by  two 
k<>ighi8,  namelv.  Sir.  F.  Palgrave  and  SlrH. 
Nicolas,  both  skilled  iu  legal  antiquities.  The 
champions  were  dressed  in  a  coat  of  armour, 
with  red  sandals,  bare  legged  from  the  knee 
downwards,  bareheaded,  and  with  bare  asms 
to  the  elbows.^  Some  doul)t  arose  as  to  what 
weapons  should  be  wtdfi  but  after  much  dis- 
cussion it  was  determined  by  the  Judges  that 
each  champion  should  be  furnished  with  a 
lance  and  shield,  but  no  sword.  Thus  armed, 
these  great  and  mighty  knights  took  every  man 
li^s  a<lveniary  by  the  liand,  and  made  the  pre- 
scribed oath  against  sorcery  and  enchantment, 
in  the  following  form  :— "  Hear  this,  ye  jus. 
tices,  that  I  have  this  day  neither  eat,  drank, 
nor  have  upon  me  neither  bone,  stone,  ne 
grass,  nor  auy  enchantment,  sorcery,  or  witch- 
craft, whereby  the  law  of  God  may  be  abated, 
or  the  law  of  the  devil  exalted."  Each  party 
then  retired  to  the  end  of  the  lists,  where  their 
faithful  squires  attended  with  their  chargers. 
They  then  put  on  their  helmets,  mounted,  and 
waited  for  the  word  of  onslaught.  The  lists 
were  kept  by  a  select  party  of  javelin  meu,  and 
the  heralds  now  bad  the  trum|)ets,  who  were 
brought  special  from  the  Northern  Circuit, 
to  aouad  a  charge,  having  first  gone  the  round 
crying  the  twiuii  cry,  "  largesie,  largesie," 
(a'  strictly  legal  expression)  which  was  hand- 
le See  the  description  at  length,  3  Com.  p. 
339.  * 

*  c  3  Bla.  Com.  339.  ^  10. 


somely  res|M>nded  to.  The  knights  now  pat 
lances  in  rest,  dashed  their  spurs  into  tlifir 
fiery  steeds,  and  started  at  full  speed,  meeting; 
mi(iway  in  the  li&ts.  The  war  cry  on  the  one 
side  being  ''A  Campbell,  a  Campbell/*  on  the 
other,  ••  A  Wilde  !  a  Wilde !"  Tlie  champions 
were  thus  paired  : — ^The  Attorney  General  en- 
countered Serjeant  Spankie,  each  wearing  on 
their  helmet  and  shields,  the  thistle,  emble* 
matic  of  their  country.  Mr.  Thestger  boldly 
opposed  the  SolicitorGeneralj  Serjeant  Boinpas 
singled  out  Mr.  Erie  as  his  temporary  foe ; 
Serjeant  Talfounl  confronted  Mr.  KelU',  while 
Serjeant  Goulburn,  who  appeared  in  a  fine  suit 
of  blue  armour,  and  appeared  quite  at  home  iu 
the  lists,  breathed  defiance  against  Mr.  Jerfis, 
who,  however,  quailed  not  under  his  lookd. 
On  the  first  cour^ie,  so  equally  matched  %vere 
the  champions,  that  no  positive  advantage 
could  be  said  to  be  gained  by  either  side.  The 
plume  of  Mr.  Kelly  was  carried  away,  anil 
Serjeant  Bompas's  helmet  was  unlaced  by  the 
force  of  the  shock ;  but  on  the  second  course 
a  deciiled  advantage  appeared  in  favour  of  the 
Queen's  Counsel.  The  Attorney  General,  with 
great  dexterity,  wjiile  in  full  career,  altered  the 
posture  of  his  lance ;  and  instead  of  charging 
at  Serjeant  Spankie'a  shield,  attempted  the 
more  difficult  point  of  his  helmet.  He  vm 
completely  successful — the  Serjeant  was  un- 
horsed, and  was  carried  out  of  the  lists. 
Equally  fortunate  was  Mr.  Erie,  who' fairly 
lifted  Serjeant  Boinpas  from  his  saddle.  Never- 
theless he  fell  on  his  feet,  and  would  have  re- 
newed the  fight.  The  marshals,  however,  inter- 
fered, and  adjudged  him  conquered.  The 
contest  between  Serjeant  Goulburn  and  Mr. 
Jervis  was  more  equal ;  the  activity  displayed 
by  the  latter  being  a  counterpoise  for  the 
heavier  metal  of  the  former,  in  the  charge 
neither  was  unhorsed,  but  Mr.  Jervis  losing  his 
stirrup  by  the  force  of  the  recoil,  and  his  horse 
swerving  at  the  time,  was  so  closely  pressed 
by  the  blue  kni)>ht,  that  he  lost  his  lauce  and 
was  thus  required  by  the  marshals  to  give  in. 
In  the  other  two  encounters,  those  between  the 
Solicitor-General  and  Mr.  Thesiger,  Seijeant 
Talfourd  and  Mr.  Kelly,  no  advantage  waa 
gained  by  either  skle  on  the  second  course. 

The  trumpets   now  sounded  for  the  third 
charge,  when,  leaving  the  combat  with  his  for- 
mer  antagonist  undecided,  and  finding  the  leailcr 
of  the  adverse  host  without  any  opponent,  tlie 
Solicitor-Generel  with  the  utmost  boldness  rude 
full  charge  against    the  Attorney. General. — 
On  seeing  this,  the  other  combatants  withdrew 
on  either  side,  willing,  apparently,  to  allow  thU 
combat  to  decide  the  fate  of  the  day,  as  they 
naturally  looked  up  to  their  leaders  as  tlie  m<M 
renowned  champion  of  their  side.      All  cyea 
were  soon  directed  to  them,  and  the  interest  of 
the  spectators  became  intense.    The  Attorney- 
General,  however,  did  not  immediately  perceive 
the  intention  of  the  Solicitor,  and  fr«im  this  cir- 
cumstance was  not  prepared  for  his  full  care«fr. 
The  consequence  was  that  he  ^vas  unhorsed^ 
and   the    heralds    proclaimed    the    Solicitor* 
General  the  victor  of  the  day. 

At  this  moment,  however,  a  trumpet  \i-as 
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heani  at  a  distance,  and  an  unknown  knight, 
clothed  from  head   to  foot  in  black  armour, 
with   his  vizor  down,   eutered   the  lists,  and 
signified  to   the  heralds  his  desire   to  engage 
the  successful  champion.    He  declined  to  give 
his  name,  but  entered  himself  in  the  books 
of  the  heralds  simply  as  Deitfichado — the  dis- 
inherited knight  bearing  on  his  shield  as  a  de- 
vice, what  seemed  a  tree,  brush,  or  besom 
plucked  up  bv  the  roots.    The  Solicitor-Ge- 
nerat,  although  not  in  strictness  bound  to  ac- 
cept this  new  challenge,  declined  to  avail  him- 
self of  this  excuse,  and  bad  the  black  knight  to 
come  on  and  du  his  best.  That  doughty  warrior, 
evidently  one  accustomed  to  battle,  of  lofty 
stature  and  sinewy  frame,  applied  himself  with 
vigour  to  the  contest.    The   trumpets  again 
sounded  a  charge,  and  both  knights  rushed 
like  lightning  to  the  centre  of  the  lists,  but 
wearied  with  his  several  contests,  the  Solicitor- 
General  was  no  fit  opponent  to  the  disinherited 
knight,  and  he  was  unhorsed,  though  not  with 
discredit.    The  black  knight  thereupon  calling 
for  a  bowl  of  wine,  and  gracefully  lowering  Ins 
lance  to  the  judges,  opened  the  lower  part  of 
his  vizor,  and  drunk  "  No  Monopoly,"  then 
closing  his  vizor,  rode  out  uf  the  lists  unattend- 
ed, nor  is  it  known  to  this  day  who  he  is. 

The  result  of  this  famous  passage  of  arms  is 
to  leave  matters  pretty  much  as  they  were  i 
the  judges  being  of  opinion,  that  although  the 
i>oticitor- General  might  have  declined  the 
challenge  ot  the  unknown  knight,  yet  having 
accepted  it,  and  haying  been  uiihoi-sed,  he  can- 
not be  deemed  the  victor  of  the  day.  The  con- 
sequence will  be,  as  far  as  we  can  learn,  that 
the  question  must  still  be  decided  by  the  Court 
ofCummou  Pleas. 


was  annulled,  in  consequence  of  an  agreement 
between  the  bankrupt  and  his  creditors,  the 
latter  consenting  to  receive  a  composiiioa  of 
ten  shillings  in  the  pound,  I  am  of  opinion 
that  such  an  agreement  between  the-  bankrupt 
and  his  creditors  cannot  affect  the  rights  of 
other  persons  who  are  not  parties  to  the  ar- 
rangement, the  bankrupt  not  being  positive 
that  the  issuing  of  a  commission  shall  ensure 
as  a  complete  discharge  of  the  indentures 
whereby  an  apprentice  is  bound  to  a  bankrupt. 
This  is  not  a  case  in  which  I  can  order  a  refer- 
ence to  settle  the  compensation  to  be  paid  by 
the  master  of  the  apprentice;  for  under  the 
circumstances,  I  am  at  a  loss  to  know  what 
compensation  he  could  be  entitled  to.  I  think, 
however,  that  he  should  have  the  costs  of  the 
application."    Men  v.  Coster,  I  Bea,  274, 


CHANGES  IN  THE  LAW 

IN  THE  LAST  EKSSION  OP  PABLIAMKNT. 

No.  XIX. 


HIGHWAY  RATB8. 
2  &  3  Vict.,  C.  81. 


rilACTICAL  POINTS  OF  GENERAL 

INTEIIEST. 


APPRENTICE. 

Thb  following  case  decides  a  new  point,  as 
we  lielfeve. 

A  fiatof  bankruptcy  issued  against  the  mas- 
ter of  an    apprentice,    but   was  afterwards 
annulled,  by  means  of  a    composition    be- 1 
tween    the  bankrupt  and  his  creditors ;  and  | 
it  tvas  held  that  the  indentures  of  apprentice- 
ship were  discharged.      The  Master  of  the 
RoUfl  said  :  "  I  must  order  the  indentures  to  be 
delivered  up  to  the  guardian.    It  Is  not  neces- 
sstry  for  ine  to  decide  whether  any  indentures 
uf  appreutircsliip  could,  under  the  circum- 
atancea  in  tliis  case,  be  sustained,  for  I  am  of 
opioi«)n,  that  if  the  indentures  of  apprentice- 
ship were  originally  valid,  they  became  annulled 
by  the  issuing  of  the  fiat  i»  bankruptcy.     1  do 
not  say,  that  in  every  case  where  a  fiat  is  after- 
wards annulled,  the  indentures  of  apprentice- 
ship remain  invalid,  for  I  can  conceive  many 
csi«es   in  which  the  fiat  may  have  been  im- 
properly taken  out,  and  afterwards  annulled, 
and  in  such  a  cose,  the  Court  would  put  the 
parties  in  the  same  situation  as  they  were  in 
before  the  issuujg  of  the  fiat.    Here  the  fiat 


^n  Act  to  authorize  fur  one  year^  and  from 

thence  to  the  end  of  the  then  next  session  of 

,         Parliament^  the  application  of  a  portion  of 

the  HighiPity  Rates  to  Turnpike  Roads  in 

certain  cases.  [24//*  August  1839. 

1.  6  4r  6  /^.  4,  c.  50.    Justices  to  inquire  at 
special  sessions  for  highways  into  the  revenues 
and  condition  of  the  repairs  of  turnpike  roads, 
and  if  necessary,  to  apportion  a  part  of  the 
highway  rate  to  the  trustees  of  any  turnpike 
road. — Whereas  an  act  was  passed  in  the  fifth 
and  sixth  years  of  his  late  Majesty,  intituled 
"An  Act  to  consolidate  and  amend  the  Laws 
relating  to  Highways  in  that  part  of  Great 
Britain  called  England,"  whereby  divers  sta- 
tutes passed  in  the  reign  of  his  late  Majesty 
King  George  the  third,  relating  to  the  per- 
formance of  statute  duty,  were  repealed,  and 
statute  duty  was  thereby  altogether  abolished  : 
And  whereas  the  revenues  of  some  turnpike 
roads  are  so  unequal  to  the  charge  and  main- 
tenance of  such  roads,  after  paying  the  inter- 
est and  principal  of  the  sums  due  upon  mort- 
gage of  the  toils  thereof,  when  deprived  of  the 
aid  heretofore  derived  from  statute  duty,  that 
it  is  necessary  that  some  additional  provision 
be  made  for  such  roads  for  a  limited  period  : 
Be  it  therefore  enacted  by  the  Queen's  most  ex- 
cellent Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  spiritual  and  temporal,  and 
commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  that  it  shall 
be  lawful  for  the  justices  at  any  special  sessions 
for  the  highways  holden  after  the  passing  of 
this  act,   upon  information  exhibited  before 
them  by  the  clerk  or  treasurer  of  any  turnpike 
trust  that  the  funds  of  the  said  trust  are  wholly 
insufficient  for  the  repair  of  the  turnpike  roa^ 
within  any  parish,  (notice  in  writing  of  such 
intended  intuimation  having  been  previously 
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gWen  on  the  part  of  such  clerk  or  treasurer 
to  the  parish  surveyor  twenty-one  days  at  least 
before  such  special  sessions,)  to  examine  the 
btute  of  the  revenues  and  debts  of  such  turn- 
pike trust,  and  to  inquire  into  the  state  and 
condition  of  the  repairs  of  the  roads  within  the 
same,  and  also  to  ascertain  the  length  of  the 
roads  including  turnpike  roads  within  such 
parish,  and  how  much  of  such  road  is  turnpike 
road;  and  if  after  such  examination  it  bhall 
appear  to  the  said  justices  necessary  or  expe- 
dient for  the  purposes  of  any  turnpike  road  so 
to  do,  then  to  adjudge  and  order  what  portion 
(if  any)  of  the  rate  or  assessment  levied  or  to 
be  leried  by  virtue  of  the  suld  recited  act  shall 
be  paid  by  the  said  parish  surveyor,  and  at 
what  time  or  times,  to  the  said  commissioners 
or  trustees,  or  to  their  treasurer  or  other  offi- 
cer appointed  by  them  in  that  behalf ;  such 
money  to  be  wholly  laid  out  in  the  actual  re- 
pair of  such  part  of  such  turnpike  road  as  lies 
within  the  parish  from  which  it  was  r(?ceivcd. 

2.  If  surveyor  re/use  to  pap  over  rate  or  as- 
seisment,  the  same  to  be  levied  on  his  goods  and 
chattels, — And  he  it  enacted,  that  if  any  such 
parish  surveyor  shall  refuse  or  neglect  lo  pay 
over  such  portion  of  the  said  rate  or  assebsment 
at  the  time  or  times  and  in  the  manner  men- 
tioned in  the  order  of  the  said  justices,  the 
same  shall  and  may  he  levied  upon  the  goods 
and  chattels  of  such  surveyor,  in  such  manner 
a3  penalties  and  forfeitures  arc  by  the  said 
recited  act  authorised  to  be  levied. 

4.  Power  of  appeal, — Provided  always,  and 
be  it  enacted,  that  if  any  person  shall  think 
himself  agi^rieved  by  any  order,  judgment,  or 
determination  made,  or  by  any  matter  or  thing 
done  by  any  justices  of  the  peace  at  any  spe- 
cial seasious  in  pursuance  of  this  act,  such 
person  shall  be  at  liberty  to  make  his  complaint 
thereof  by  appeal  to  the  justices  of  the  peace 
at  the  next  general  or  quarter  sessions  of  the 
peace  to  be  held  for  the  county,  division  or 
place  wherein   the  cause  of  such  complaint 
sliall  arise,  such  appellant  first  f^iving  to  such 
justices  ten  days  notice  in  writing  of  such  up. 
peal,  together  with  a  statement  in  writing  of 
the  grounds  of  such  appeal,  within  six  days 
aft^r  such  order,  judgment,  or  determination 
shall  be  so  made  or  given  as  aforesuid,  who 
are  hereby  required,  within  forty-ei^ht  hours 
after  the  receipt  of  such  notice,  to  return  all 
proceedings  whatever  had  before  thcni  respcc- 
tively  touching  the  matter  of  such  appeal  to 
the  said  justices  at  their  general  or  quarter 
sessions  aforesaid ;  and  that  in  case  of  such 
appeal  the  said  justices  at  the  said  quarter  ses- 
sions,  upon   due   proof  of  such   notice  and 
statement  having  been  given  as  aforesaid,  shall 
hear  and  determine  such  appeal ;  and  the  said 
justices  at  the  naid  quarter  sessions  shall  have 
power  to  award  such  costs  to  the  parties  ap- 
pealing or  appealed  against  as  they  the  said 
justices  shall  think  proper,  such  costs  to  be 
levied  and  recovereff  in  the  same  manner  as 
any  penalties  or  forfeitures   are  recoverable 
under  the  said  recited  act;  and  no  proceeding 
to  be  hud  or  taken  in  pursuance  of  this  act 
shall  be  quashed  or  vacated  for  want  of  form : 


Provided  always,  that  in  case  there  ahall  not 
be  time  to  give  such  notice  as  aforesaid  before 
the  next  sessions  to  be  holden  after  such  or- 
der, determination,  or  judgment,  then  and  in 
every  such  case  such  appeal  may  be  made  to 
the  justices  at  the  next  following  aessions,  who 
shall  proceed  to  determine  such  appeal  in 
manner  aforesaid :  Provided  always,  that  it 
shall  not  be  lawful  for  the  appellant  to  be 
heard  in  support  of  such  appeal  unless  such 
notice  and  statement  shall  have  been  so  given 
as  aforesaid,  nor  on  the  hearing  of  such  appeal 
to  go  into  or  ^ive  evidence  of  any  other  grounds 
of  appeal  than  those  set  forth  id  suck  atate- 
raent  as  aforesud. 

5.  lAmitution  of  act, — And  be  it  enacted, 
that  this  act  shalfextend  only  to  EogHind. 

6.  Act  may  be  amended, — And  be  it  enacted, 
that  this  act  may  be  amended  or  repealed  by 
any  act  to  be  passed  during  the  present  session 
of  Parliament. 

7.  Term  of  act. — And  be  it  enacted,  that 
this  act  shall  continue  and  be  in  force  for  one 
year  from  the  passing  hereof,  and  from  thence 
until  the  end  of  the  then  next  session  of  Par- 
liament. 


EXAMINATION  OF  APPLICANTS  FDR 

ADMISSION  AS  SOLICITORS   IN 

CHANCERY. 


The   following  notices  of   examination    and 

admission  in  chancery  iMving  been  given  for 

next  term,  it  may  be  useful  to  extnuH  from 

the  order  of  the  Master  of  the  Rolls,  dated  the 

27th  July  183(>,  the  directions  relating  to  the 

course  to  be  pursued. 

That  every  person  who  has  not  previously 
been  admitted  an  attorney  as  aforesaid*  shall, 
before  h^  be  admitted  to  take  the  oath  required 
to  be  taken  by  persons  applying  to  be  admit- 
ted as  solicitors  as  aforesaid,  undergo  an  ex- 
amination touching  his  fitnei-s  and  capacity  to 
act  as  a  solicitor  of  the  said  Court  of  Chan- 
cery 5  and  th  »t  four  of  the  sttem  clerks  of  the 
Court  of  Chancery,  and  twelve  S9licitars  of  the 
same  Couit,  to  be  appointed  by  the  Master  of 
the  Rolls,  on  (lie  twenty-eighth  day  of  July  in 
this  present  year,  and  on  the  first  day  of  Easter 
Term  in  every  succeeding  year,  shall  be  exam- 
iners for  the  purpose  of  examining  and  inqui- 
ring touching  the  fitness  and  capacity  of  every 
such  applicant  for  admission  as  a  solicitor; 
and  that  any  five  of  the  said  examiners  (one 
whereof  to  be  one  of  such  sworn  clerks)  shall 
be  competent  to  conduct  the  examination  of 
such  applicant ;  and  that  one  if  the  masters  in 
ordinary  of  the  said  Court  of  Chancery  sbaM 
be  uresentand  preside  at  the  said  examination, 
unci  shall,  or  shall  not,  take  part  in  the  said 
examination,  as  he  shall  in  his  discretion  think 
fit ;  and  that,  if  the  said  examiners,  or  the  ma- 

*  Referring  to  the  Superior  Courts  of  Com- 
nr.on  Law. 
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jor  part  of  tbem,  shall  be  satisfied  of  the  fitness 
and  capacity  of  the  applicant  to  act  as  a  soli- 
citor, then  the  said  examiners,  or  the  major 
part  of  the  said  examiners,  shall  ^ive  him  a 
certificate,  under  their  hands,  testifying  such 
fitness  and  capacity ;  and  the  said  Master  shall 
sign  the  said  certificate^  in  testimony  of  his 
havin^r  been  present  and  presided  at  the  said 
examination ;  and  such  certificate  shall  be  in 
force  until  the  end  of  the  term  next  following 
the  date  thereof,  and  no  lonf^er,  unless  the 
time  shall  be  specially  extended  by  order  of  the 
Master  of  the  Rolls. 

That  the  examiners  so  to  be  appointed,  shall 
conduct  the  said  examination  under  re;(ula- 
tions  to  be  first  submitted  to,  and  approved  by 
the  Master  of  the  Rolls. 

The  reflations  comprised  in  the  Master  of 
the  Rolls'  order  of  28th  July  1B36,  contain, 
among  other  things,  the  following  directions. 

That  every  person  applying  to  be  admitted  a 
solicitor  of  the  High  Court  of  Chancery,  pur- 
suant to  the  said  orders,  shall,  within  the  first 
seven  days  of  the  terra  in  or  as  of  which  he  is 
desirous  of  being  admitted,  leave  or  cause  to 
he  left,  with  the  secretary  of  the  Incorporated 
Lfiw  Societjfy  at  the  hall  of  the  said  society  in 
Chancery  Lane,  for  the  inspection  and  consi- 
deration of  the  examiners,  his  articles  of 
clerkship  duly  stamped,  and  also  any  assign- 
ment which  may  hare  been  made  thereof,  to- 
gether with  answers  in  writing  to  the  several 
questions  hereunto  aunexed,i>  signed  by  the 
applicant. 

That  every  person  applying  for  admission 
shall  alto,  if  required,  sign  and  leave,  or  cause 
to  be  left,  with  the  secretary  of  the  said  society, 
for  the  inspection  and  consideration  of  the  ex- 
aminers, answers  in  writing  to  such  other 
written  or  printed  questions  as  sliall  be  pro- 
posed by  the  said  examiners  touching  his  said 
service  and  conduct.  And  moreover  that  every 
person  applying  for  admission  shall,  if  re- 
quired, procure  the  attorney  or  attorneys,  so- 
licitor or  solicitors,  with  whom  he  shall  have 


served  his  clerkship,  as  aforesaid,  to  answer, 
either  personally  or  in  writinif.  to  the  ques- 
tions hereunto  annexed,  and  also  to  any  other 
questions  touching  the  service  or  conduct  of  the 
applicant,  unless  it  shall  appear  to  the  satisfac- 
tion of  the  said  examiners,  or  the  major  part 
of  them,  that  he  is  unable  to  procure  the  said 
attorney  or  attorneys,  solicitor  or  solicitars,  to 
attend  or  answer  any  such  questions  as  afore- 
said. 

That  every  person  so  applying  shall  also  at- 
tend the  said  Master  and  examiners  at  the 
Rolls  House ^  at  such  time  or  times  as  shall  be 
duly  appointed  for  that  purpose,  and  shall  an- 
swer such  questions  as  the  said  examiners  shall 
then  and  there,  in  the  presence  of  one  of  the 
Masters  of  the  High  Court  of  Chancery,  put 
to  him,  hy  written  or  printed  papers,  touching 
as  well  the  matters  hereinbefore  mentioned, 
as  also  touching  his  fitness  and  capacity  to  act 
as  a  solicitor. 

This  examination  at  the  Rolls  House  of  one 
or  two  persons  occasions  as  much  trouble 
(except  in  the  number  of  answers  to  be  consi- 
dered) as  the  examination  of  one  hundred  and 
upwards  at  the  Law  Society.  Besides  the  four 
solicitors  who  must  attend  with  one  of  the  sworn 
clerks,  a  master  in  Chancery  is  also  required 
to  be  present.  A  new  set  of  questions 
must  be  prepared,  because  those  which  have 
been  used  at  the  commou  law  examination 
may  be  communicated  by  some  of  the  candi- 
dates; or  if  the  equity  examination  took  place 
first,  the  questions  used  thereat  would  be 
liable  to  the  same  objection.  We  suppose, 
however,  that  the  candidates  have  some  reason 
for  preferring  this  mode  of  entering  the  profes- 
sion, however  unusual  it  baa  now  become. 

The  following  are  their  names  and  descrip- 
tions : 


PERSONS  APPLYING  TO  BE  ADMITTED  SOLICITORS  OF  THE  COURT 

OF  CHANCERY, 

On  the  day  after  Hilary  Term,  1840. 


Clerks'  Names  and  Residence, 


To  whom  articled,  and  Residence. 


Henry  Cook,  Kingston  upon  Hull.  Thomas  Thompson,  Kingston-npon-Holl. 

Augustus  Manning,  the  younger,  8,  Hertford  Jcyiathan  Norman  Dalston,  Hertford  Street, 

Street,  May  Fair ;  and  Chalk  Hill  House,  May  Fair. 

Kingsbury,  Middlesex. 


<>  These  are  the  same  questions  as  are  put  at  Common  Law,  varying  only  the  profetiion  of 

an  attorney  to  that  of  solicitor. 
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on 

THE  WANT  OF  ACCDiMMODATION  FOR 

ATTORNEYS  IN  COURTS  OF  LAW. 


To  the  Editor  of  the  Legal  Observer. 

Sir, 
It  appears  to  me  most  extraordinary,  that  the 
Law  Society  (which  I  may  take  to  represent 
one  part  of  their  profession)  does  not  endeavour 
to  redress  the  great  inconvenience  that  arises  to 
attomies  enj^as^ed  in  trials,  either  at  West- 
minster, Guildhall,  or  Lincoln's  Inn,  from  the 
want  of  tables  to  write  on,  in  order  to  tal<e 
notes,  so  that  they  are  obliged  to  put  them- 
selves, perhaps  for  hours,  in  the  awkwani  pos- 
ture of  writrng  on  their  knees,  or  any  other 
expedient  thev  may  hit  npon.  It  is  but  justice 
to  say,  that  t  believe  the  Courts  of  Common 
Pleas  and  Exchequer  are  the  only  two  where 
there  is  such  accommodation. 

There  are  also  other  inconveniences,  such  as 
ihe  want  of  secure  places  ^o  lay  papers  in,  and 
a  room  wliere  might  be  left  coats,  hats,  &c., 
and  where  there  should  be  a  person  to  take 
care  of  them,  and  give  tickets  to  persons  de- 
positing things  in  bis  charge  (such  as  is  tlie 
practice  at  some  of  the  public  institutions) ;  in 
feet,  a  sort  of  ''  attorneys'  robing  room ;"  and 
why»  I  would  ask,  should  not  attornies  have  the 
same  conveniences  as  barristers,  who  have  a 
great  deal  more  responsibility  upon  them  than 
they. 

I  trust,  that  the  mention  of  this  (amongst 
many  grievances  of  our  fraternity)  in  your 
valuable  journal,  will  soon  cause  redress. 

A  Constant  Reader. 


REASONS  FOR  THE  UNPOPULARITY 
OF  ATTORNEYS. 


Wb  have  occasionally  in  the  course  of  our  la- 
bours called  attention  to  the  prejudice  which 
exists  against  attorneys,  and  hitve  endeavoured 
'  to  account  for  it.  Amongst  other  articles  we 
would  refer  to  one  of  the  9th  March  last.  We 
incline  to  believe  that  of  late  years  this  preju- 
dice has  diminished,  and  certainly  there  are 
now  few,  if  any,  of  those  wholesale  attacks 
against  the  profession  as  a  body,  which  for- 
merly appeared  in  the  columns  of  the  daily 
newspapers.  We  have  much  pleasure  in  lAy- 
ing*  before  our  readers  an  extract  from  Black- 
wood's Magazine  for  December,  which  we  ob- 
serve has  been  quoted  by  the  Morning  Herald, 
headed  ''absurd  ridicule  of  attorneys."  We 
invite  a  learned  correspondent  who  is  desirous 
of  tracing  the  cause  of  the  professional  dis-es- 


teem  of  which  be  complains  to  exert  his  phi- 
losophical powers  in  this  matter. 
The  following  is  the  extract  referred  to : 

"  There  will  probably  never  be  wanting  those 
who  will  join  in  abusing  and  ridiculing  attor- 
neys  and  solicitors.  Why?  In  almost  every 
action  at  law,  or  suit  in  equity,  or  a  proceeding 
which  may  or  may  not  lead  to  one,  each  client 
conceives  a  natural  dislike  for  his  opponent's 
attorney  or  solicitor. 

"  If  the  plaintiff  succeeds^  he  hates  the  de- 
fendant's attorney  for  putting*  him  (the  said 
plwntifl)  to  so  muchexpence,  andcansing^him 
so  much  vexation  and  danger ;  and  when  he 
comcH  to  settle  with  his  own  attorney,  there  is 
not  a  little  heart-burning  in  looking  at  his  bill 
of  costs,  however  reasonable. 

"  If  the  plaintlff/!rt/f,  of  course  it  is  through 
the  ignorance  and  unskilfulness  of  his  at  tor. 
ney  or  solkitor,  and  he  hates  almost  eqaaUy 
his  own  and  his  opponent's  attorney. 

'*  Precisely  so  is  it  with  a  successfal  or  un- 
successful defendant. 

"In  fact,  an  attorney  or  solicitor  is  almost 
always  obliged  to  be  acting  adversely  to  some 
one,  of  whom  he  at  once  makes  an  enemy,  for 
an  attorney's  weapons  must  necessarily  be 
pointed  almost  invariably  at  our  pockets. 

"  He  is  necessarily  also  called  into  action  in 
eases  where  all  the  worst  passions  of  oar  na. 
tart— our  hatred  and  revenge,  and  our  self  in- 
terest—are  set  in  motion.  Consider  the  misrhief 
that  might  be  constantly  done  on  a  grand  scale 
in  society,  if  the  vast  majority  of  attorneys  and 
solicitors  were  not  honourable  and  able  men  ; 
conceive  them  for  a  moment,  disposed  every- 
where to  stir  up  litigation,  by  availing  them- 
selves of  their  perfect  acquaintance  with  almost 
all  men's  circumstances — artfully  inflaminj^  ir. 
ritable  and  vindictive  clients,  kindling  instead 
of  stifling  family  dissensions,  and  f omen  tin  «f 

Eublic  strife :  why,  were  they  to  do  only  a 
undredth  part  of  what  it  is  thus  in  their  power 
to  do,  our  courts  of  justice  would  soon  be 
doubled,  together  with  the  number  of  our 
judges,  counsel,  and  attorneys." 


MODE  OF  EXAMINING  ARTICLED 

CLERKS. 


Sir, 
The  proper  and  Mtiifactory  method  of  de- 
termining the  law  upon  any  point  tliat  may 
arise,  is,  I  conceive,  to  seek  for  some  acknow. 
ledged  rule  bearing  upon  it  either  directly  or 
analogously :  or  at  least  for  some  principle  to 
which  it  may  be  referred— and  when  a  case, — 
although  it  may  never  have  been  decided  by  a 
Court,  or  even  have  ever  before  arisen, — is 
clearly  within  the  grasp  of  a  rule  of  law»  lud 
down  by  our  text  writers,  and  emanatin|i^  from 
a  most  reasonable  principle  of  jurisprudence, 
a  roan,  having  any  idea  of  our  legal  system, 
would  feel  as  perfectly  satisfied  of  its  legal 
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bearing  as  if  the  dictuni  of  a  jud^e  upon  the 
very  point  itself  were  laid  hefone  him.  Now, 
uhat  1  maintain,  is,  that  havinf^  cit«d  the  prin- 
ciple, and  quoted  one  of  our  best  writers  (I 
might  have  quoted  many)  to  the  effect  that  an 
infant  can  contract  913/^  for  necessaries,  and  it 
fjcipi^  plain,  that  although  an  action  might  be 
maintaified  for  necessaries  (what  are  necessa- 
ries is,  1  apprehend,  for  a  jury  to  say),  yet  the 
cognovit,  an  instrument  which  confesses  such 
actioo,  can  itself  never  be  properly  defined  a 
ccNitracty^r  necessaries^  so,  evideatiy,  not  such 
a  contract  as  an  infant  can  enter  into.  But, 
l»ecause  I  do  not  refer  to  a  case  in  point,  I  am 


claim  might  be  proved  under  a  6at,  and  cited 
Espririe  H^illiamson,  2  Vcs.  bon.  249,  and  that 
the  assignment  was  sustainable  in  equity  {Roto 
V.Dawson,  I  Ves  sen.  332;  Duke  0/ Chandus 
V.  Talbot,  2  P.  Wms.  608 ;  and  Lord  Towns- 
end  V.  ff^vndham,  2  Yes.  p.  6) ;  thai  there  was 
no  caHe  in  which  an  assignment,  especially  of 
a  chose  in  action^  operated  otherwise  than  by 
putting  the  assignee  in  the  situation  of  the 
assignor  {Purdew  v.  Jackson,  I  Russ.);  and 
that  the  Court  possessed  an  equitable  as  well 
as  a  icgdl  jurisdiction,  and  conseouently,  was* 
competent  to  take  cognizance  of  the  daim^ 
Mr.  Commisiiioner  Holroyd  said,  the  con- 


Cold,  ray  answer  is  iinsaiisfactory.    Some  per»  I  stant  practice  of  the  Court  had  been  to  require 


sous  there  are,  certainly,  who,  ignorant  of  law 
as  a  science,  and  never  caring  **  rerum  C9gn^ 
Mcere  eausas*'  confine  their  attention  to  report 
books,  and,  as  far  aa  their  memories  will  en- 
able them,  becon^  a  walking  dictionary  of 
decided  cases,  and  from  habit,  can  aeither 
comprebsad  npr  understand  any  thing  bat 
%vhat  a  judge  has  laid  down :  such  men  are,  if 
at  all,  lawyers  in  a  very  narrow  sense  of  the 
word,  and  in  their  minds,  '*  he  will  become 
the  greatest  lawyer  who  hat  the  strongest  legal 
or  artificial  memory,  though*'  (I  quote  8ir 
William  Jones)  '*  if  law  be  a  science,  and 
really  deserve  so  sublime  a  name,  it  must  foe 
founded  on  principle,  and  claim  an  exalted 
rank  in  the  empire  of  reason." 

A.  E.  F. 


PRACTICE  IN  BANKRUPTCY. 


Wb  have  received  a  report,  of  which  the  fol- 
lowing i<  the  substance,  from  a  correspondent 
on  whom  we  rely,  shewing  the  circumstan- 
ces in  which  the  Court  of  Bankruptcy  will 
admit  the  proof  of  a  debt  by  the  assignee  of  a 
deceased  creditor  without  t&e  concurrence  of 
the  creditor's  executor. 

Mr.  E^m  applied  for  leave  to  prove  a  debt 
standing  in  the  name  of  the  late  Lord  Lang- 
ford.  He  stated  that,  when  the  commission 
of  bankruptcy  was  issued  against  Messrs. 
Chambers  and  Son,  they  were  indebted  to  the 
Iste  Lord  Langford  on  the  balance  of  a  bank- 
inji;'  account.  Hit  Lordship  subsequently  as- 
signed his  clum,  but  the  aebt  remained  un- 
proved, and  hence  arose  the  necessity  for  the 
present  application. 

Mr.  Arnold  (conntel  for  the  bankrupt's  as- 
signees) said,  although  there  was  no  disposition 
oa  the  part  of  hik  clients  to  offer  objections, 
yet  they  were  bound  to  scrutinize  every  claim 
set  op  against  the  bankrupt's  estate  •  and  he 
contended  that  the  present  application  could 
■aot  be  granted,  as  the  executor  of  the  deceased 
nobleman  had  not  joined  with  the  assignee. 

Mr.  Eg€m  said,  the  will  left  by  his  lordship 
vras  calculated  to  cause  considerabie  litigation, 
and  that  it  had  not  been  proved.  He,  how- 
ever, maintained  that,  nltnough  an  equitable 
4rreditor  could  not  take  out  a  commission  of 
l^ankruptcy,  yet  an  equitable  as  well  as  a  legal 


the  assignor  or  hi^  legal  personal  representa- 
tive to  concur  with  the  assignee. 

Mr.  Egon  said,  that  Ex  pnrte  Lloyd,  1  Rose, 
A,  tended  to  esitablish  a  different  doctrine, 
lliere  Lord  Eldon  said,  "  The  assignee  has 
purchased  the  right  of  an  individual  who  was 
entitled  to  prove,  and  is,  as  such  purchaser,, 
entitled  to  liis  advantages,  remedies,  and  equi- 
ties, and  therefore  to  prove  in  his  name." 

Mr.  Arnold  maintained  tliat  Ex  parte  Lloyd 
had  been  overruled  by  Ex  parte  Herbert,  2 
Glynn  &  Jamebon,  66. 

Mr.  Egitn  replied  Ex  parte  Herbert  AeMc^ 
a  very  different  point,  namely,  that "  a  creditor 
who  had  proved  his  debt,  and  suliscoucntly 
assigned  it,  was  entitled  to  sign  the  bankrupt's 
celificase;"  the  diaiinctiou  between  tlie  two 
cases  was  obvious  from  the  language  of  the 
Lord  Chancellor ;  •*  1  remember  no  instance 
(said  his  Lordship)  where  after  a  creditor  had 
proved,  and  subsequently  assigited  his  debt, 
the  purchaser  had  been  a<imitted  to  sign  the 
certificate."  The  bankrupts  having  passed  their 
examination,  their  accounts  were  admissible 
evidence ;  for  the  rule  in  equity  was  to  admit 
the  best  evidence  wliich  the  circumstances  of 
the  case  afforded,  IVhitfield  v.  Faussett,  Cas. 
temp.  Lord  Hardwicke.  And  the  deed  of  ar- 
rangement entered  into  by  the  chief  credi- 
tors with  the  bankrupts  and  their  assignees 
(whereby  23,000/.  was  secured  to  Mr.  Cham- 
bers, sen.  as  a  consideration  for  submit- 
ting to  the  commission),  was  also  additional 
evidence.  That  deed  Lord  Langford  executed 
at  the  request  of  the  assignees ;  they  had  re- 
cognized his  Lordship  as  a  creditor,  and  they 
consequently  were  stopped  from  opposing  the 
proof. 

Mr.  Commissioner  Hotroyd  was  of  opinion 
that  proof  for  the  amount  which  appeared  on 
the  bankrupt's  books  ought  to  be  aamitted. — 
The  proof  was  admitted  accordingly. 


THE  STUDENT'S  CORNER. 


INHERITANCE  ACT. 

To  the  Editor  of  the  Legal  Observer. 
Sir, 
The  question  raised  by  Y.  Z.,  p.  69,  is  attended 
with  all  the  difficulty  of  a  conflict  between 
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words  and  intentloo.  Thcro  are  but  few  io  the 
profession  who  would  not  be  startled  by  the 
proposition  denying  that  a  child  inherited  all 
Its  parent  left,  and  asserting  that  the  aunt  came 
in  for  a  share  equal  to  the  child.  It  is  impos- 
sible to  suppose  the  legislature  meant  to  make 
this  inroad  upon  justice,  good  sense,  and  vene. 
rable  rule  ;  hut  if  we  are  to  look  at  the  words 
used  (our  only  legal  guide  to  the  intention),  I 
fear  it  is  as  impossible  to  escape  the  conviction 
that  such  has  been  the  effect  of  the  laie  act 
3  &  4  W.  4,  c.  106. 

Your  correspondent  H.  C,  p.  105,  in  stdting 
the  act  did  not  touch  the  case.  He  evidently 
had  in  his  mind  the  fifth  canon,  viz.  "  that  on 
/(tHure  of  lineal  deicentlantt  or  issue  of  the 
person  last  seised,  the  inheritance  shall  de- 
scend to  the  blood  of  the  first  purchaser  ;*'  and 
seeing  that  in  the  case  put  by  Y.  Z.  there  was  no 
failure  of  lineal  descendanti  uf  the  person  last 
seised,  rationally  concluded  that  here  we  had 
nothing  to  do  with  ascertaining  who  was  the 
first  purchaser ;  that  equity  Cl)efore  the  statute) 
being  material  only  where  from  a  failure  of 
descendants,  collateral  kindred  became  entitled. 
Unquestionably  such  a  notion  of  the  old  laws 
was  strictly  accurate,  and  it  is  much  to  be 
wished  the  new  law  made  no  alteration  respect- 
ing the  necessity  of  looking  out  for  the  first 
purchaser.  But  I  conceive  the  words  of  the 
act  cannot  be  got  over.  The  2d  sec.  enacts 
"  That  in  every  case  descent  shall  be  traced 
from  the  purchaser,**  The  purchaser  is  he 
who  first  acquired  the  estate  to  his  family. 
Now,  before  the  act,  descendanti  only  had  to 
trace  themselves  to  the  person  last  seised.  So 
that  ^^or^the  statute,  the  child,  io  the  case  put 
by  Y.  Z.,  only  had  to  trace  himself  to  his 
mother,  who  was  the  person  last  seised;  but 
since  the  act  he  must  trace  himself  to  the  pur- 
chaser, who  was  the  grandfather  /4, — and  as  to 
the  moiety  of  the  estate  in  question  the  child 
cannot  trace  himself  as  sole  heir  to  the  pur- 
chaser y^.,  seeing  his  aunt  is  also  heir,  and  the 
two  as  coparceners  must  share. 

It  appears  to  me  that  the  point  hinges  upon 
the  statute  having  rendered  it  necessary,  even 
in  the  case  of  lineal  descent,  to  go  up  to  the 
first  purchaser;  that  necessity,  I  repeat,  before 
the  act  not  extending  to  cases  of  lineal  descent, 
but  being  confined  to  collateral  descent.  The 
words  **  in  every  case"  are  sufficiently  exten- 
sive to  embrace  the  case  of  a  lineal  descent; 
but  if  doubt  could  arise  upon  those,  the  defini- 
tion of  the  word  "descent"  in  the  explanatory 
clause  settles  it.  "  Descent  shall  mean  the 
title  to  inherit  land  by  reason  of  consanguinity 
as  well  where  the  heir  shall  be  an  ancestor  or 
collateral  relation  as  where  he  shall  be  a  child 
or  other  issue** 

When  it  is  considered  that  if  the  child  took 
jointly  with  the  aunt,  and  afterwards  died, 
leaving  a  child,  the  last-named  child  would 
have  a  moiety  of  his  diminished  share  again — 
the  construction  of  the  act,  if  literal,  does  ap- 
pear so  outrageous  and  absurd,  that  a  court  of 
law  would  construe  the  statute  otherwise  (al- 
though a  violence  to  the  words  might  be  thus 


committed)  many  of  your  readers  maysopposei 
I  own  I  am  most  anxious  to  meet  with  the 
observations  of  any  gentleman  whose  view  may 
be  adverse  to  my  own,  as  I,  like  every  hotly 
else,  tvould  be  a  willing  convert  from  the  opi- 
nion I  have  expressed. 

J.  D.  W. 


To  the  Editor  of  the  Legtd  Obsereer. 
Sir, 
The  question  of  Y.  Z.,  at  p.  59,  upon  tlie 
Inheritance  Act,  appears  to  nie  to  raise  a  fine 
point,  as  to  the  case  of  coparceners  ;  and  al- 
Uiough  it  has  not  l>een  decided  since  that  act 
passed,  yet  I  cannot  bring  my  mind  to  the  con- 
clusion of  your  correspondent  "  Shepton*'— 
**  that  upon  the  death  of  one  daughter,  leaving 
issue,  a  son,  her  moiety  or  share  will  nut  de- 
scend upon  her  son  alone;  hut,  that  instead 
'  Shepton '  concludes  that  the  moieiy,  of  which 
the  daughter  dying  was  seised,  would  descend 
to  her  son  and  the  surviving  daughter  in  equal 
proportions.'*  Now,  with  all  tleference,  I  ask 
"  Shepton  "  how  this  can  be  ?  J,  purchases 
an  estate  in  fee  simple,  dies  intestate,  leaving 
two  daughters  coparceners,— one  of  the  d^ugh- 
ters,  having  become  seised  of  her  moiety  bv 
lineal  descent,  dies  leaving  a  son,— does  he  oot 
inherit  from  his  mother  as  her  lineal  heir,  and 
as  $uch,  is  he  not  entitled  to  her  moiety  I  The 
case,  I  conceive,  is  not  within  the  Inheritance 
Act  at  ajl,  except  so  far  as  confirma  the  ton's 
title  to  his  mother's  moiety  in  toto.  I  agree 
with  your  correspondent  H\  C,  19  L.  O.,  p. 
105,  that  the  case  is  within  the  first  canon  of 
descent — j4.  is  the  last  purchaser — ihedanghtcr 
dying,  takes  her  moiety  by  descent^  and  it  is 
proved  she  so  takes,  and  that  she  is  not  apvr- 
chaser ;  and,  that  therefore,  her  son  isaUo  en- 
titled to  her  moieiy  tty  descent,  and  would  still 
he  coparcener  with  the  surviving  ilaughter.  1 
Inst.  164  II ;  2  B!k.  Com.  188. 

J.  E.,  juo. 


To  The  Editor  of  the  Legal  OUerver, 

Nr, 
It  is  laid  down  by  Blackstone  as  a  funda- 
mental principle  of  collateral  de^cento,  that  the 
inheritance  shall  only  result  back  to  the  heirs 
of  the  body  of  the  first  purchaser,  upon  failure 
of  the  issue  and  lineal  ancestors  in  the  last 
proprietor;  and  this  rule  is  not  affected  bv 
3  &  4  W.  4,  c.  IOC.  To  apply  this  rule  to  the 
case  put  by  Y.  Z.  (p.  69.  of  the  present  vol.), 
it  is  evident  that  the  whole  undivided  moiety 
of  which  y^.'s  daughter  died  seised,  will  descend 
to  her  son  first,  as  being  lineally  descended  from 
the  last  proprietor;  and  ^.'s  other  daughter 
being  only  collaterally  related  to  her  sister 
can  never  succeed  to  any  part  of  her  sister's 
moiety,  until  failure  of  all  her  sister's  lineal 
descendants  in  infinitum.  Although  the  3  &  4 
W.  4,  c.  106,  8.  2,  says  the  descent  must  be 
traced  from  the  purchaser  (defining  what  i» 
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lueant  by  "  purchaser/')  yet  it  does  not  by  this 
annul  the  first  principle  of  descents,  r/j?.,  that 
inheritiinces  shall  lineally  descend  to  the  issue 
of  the  person  who  last  died  actually  seised  4n 
infinitum,  Blackstone  puts  a  case  similar  to 
that  of  Y.  Z.  He  says.  "  as  if  there  be  two 
bisien,  Margaret  and  Charlotte,  aud  Marjj^aret 
(lies  leaving  six  daughters,  and  then  John 
Stiles,  the  father  of  the  two  sisters  dies,  without 
other  i«sue,  ;^ these  six  daughters  shall  take 
umoDg  them  exactly  the  same  as  their  mother 
Margaret  would  have  done,  had  she  been 
living,  that  is,  a  moiety  of  the  lands  of  John 
Stiles  in  coparcenai  y,  so  that  upon  partition 
made,  if  the  land  be  divided  into  twelve  parts, 
thereof  Charlotte  the  surviving  sister  shall 
have  «ix,  and  her  six  neices,  the  daughters  of 
Margaret,  one  a  piece."  (Stewart's  Bl.  p, 
i;^9.)  According  to  Y.  Z.,  Charlotte  would 
lake  nine  parts.  P* 


SELECTIONS 
FROM  CORRESPONDENCE. 


Sir, 


WILLS  ACT. 


Id  a  society  of  which  I  am  a  member,  a  dis- 
cussion arose  in  re«pect  to  the  effect  of  the 
33rd  sect,  of  I  Vict.  e.  26;  and  the  great 
iinportauce  of  the  subject  induces  me  to  hope 
you  will  allow  your  columns  to  be  the  means 
of  investigating  the  subject.    • 

The  following  statement  of  facts  involves 
(he  point :  ^.  devises  to  his  son  B,  in  fee  sim. 
pie;  B,  died  in  the  lifetime  of  ^.,  having  by 
will  disposed  in  general  words  of  all  his  real 
rstate  to  C.^  a  stranger  in  t>]ood.  A,  afterwards 
died,  and  at  his  death  a  child  of  B,  was  living ; 
it  has  been  contended  that  the  33rd  sect,  in  its 
operation  gives  C,  the  estate,  and  that  B.*9 
child  has  no  interest,  which  in  other  words  is 
to  allow  B.  the  power  of  devising  an  estate  in 
which  at  the  moment  of  his  death  he  had  not 
the  shadow  of  an  interest  of  any  kind,  seeing 
that  A,  hia  devisor  was  actually  living. 

I  scarcely  believed  such  a  doctrine  could 
lie  seriously  laid  down,  until  I  was  informed 
the  proposition  was  either  boldly  advanced 
by,  or  received  countenance  from  some  of 
tlie  numerous  commentators  who  assail  the 
iugennous  text  of  a  statute  the  instant  her  Ma- 
jesty has  declared  it  the  law,  with  all  the  ea- 
gerness of  unoccupied  ingenuity.  Neither  my 
purse  nor  my  taste  permit  me  to  indulge  in 
aught  further  than  the  bare  statute,  and  I  am 
consequently  unable  to  refer  your  readers  to 
any  ot  the  tribe  of  commentators,  save  one 
hearing  the  distinguished  name  of  Sugden,  the 
only  gentleman  whose  name  I  have  been  in- 
formed sanctions  the  construction  I  have  re- 
ferred to.  1  shall  feel  considerably  indebted 
to  any  of  your  worthy  contributors,  who  may 
deem  it  worth  while  to  state  any  argument 
H'bich  supports  the  doctrine,  said  to  have  been 
promulgated  by  Mr.  H.  Sugden,  and  I  believe 
other  writers  upon  the  statute  in  question. 

*  H.D.D. 


LAW  OP  JOINT  INTERESTS. 

To  the  Editor  of  the  Le^al  Observer, 
Sir, 

Your  correspondent  A.  B.  B.,  is  under 
some  misapprehension  if  he  conceives  that 
what  is  stated  in  your  number  of  the  16tb  of 
November  last,  respecting  the  incapacity  of  a 
joint-tenant  to  bind  his  companion  by  his  will 
if  he  do  not  survive  him,  is  affected  by  the  re- 
cent statute  of  Wills,  1  Vict.  c.  26. 

By  that  statute  the  party  must  have  the  in- 
terest at  his  death,  jui  accrescendi  prte/ertur 
ultimte  volufiiati,  and  the  priority  of  time  is  iu 
favour  of  the  survivorship  against  the  will  of 
the  deceased,  as  is  forcibly  described  by  Little* 
ton  and  Coke  (Co.  Litt.  185  b.) 

Mr.  Stewart  states  it  as  clear,  that  a  joint- 
tenant  is  not  within  the  recent  act,  as  to  this 
point  (1  Vict.  c.  26,  by  Stewart,)  but  as  is  sta- 
ted in  your  number  of  the  16th  November,  if  the 
will  of  the  deceased  be  a  direction  of  a  use 
under  the  statute  of  uses,  he  passes  his  share, 
and  binds  the  survivor  by  it. 

The  point  to  which  A.  B.  B.  has  directed 
his  remarks  is  totally  different.  There  the 
joint-tenant  devising  is  presumed  to  survive; 
and  clearly  by  1  Vict.  c.  26,  a  general  devise 
by  him  extends  to  after- acquired  property,  and 
consequently  may  include  what  he  obtains  by 
survivorship  or  partition.  The  point  was  the 
same  before  the  recent  act  with  respect  to  per- 
sonalty«  and  is  so  stated  by  Mr.  Jarman  (10 
Jarm.  Byth.  6.) 

The  extending  the  power  of  devising  by  the 
1  Vict.  c.  26,  s.  3,  to  all  contingent  executory 
or  other  future  intercdts  &c.,  mentioned  by 
A.  B.  B.,  has  no  particular  reference  to  pro« 
perty  by  survivorship  among  joint-tenants. 
The  jus  accrescendi  is  as  natural  an  incideut 
to  joint-tenancy,  as  a  descent  to  heritable  pro- 
perty. There  is  no  contingency  in  it  (2  P. 
\Vms.  629 ;  Doe  v.  fFUson,  4  B.  &  Aid.  303.) 
But  the  recent  act  includes  the  case  of  contin- 
gent survivor,  as  where  an  estate  is  to  two  and 
the  heirs  of  the  survivor :  in  which  case  the 
remainder  in  fee  to  the  survivor  is  contingent, 
and  was  not  devisable  before  the  late  act,  the 
object  being  uncertain  and  unascertained. 

All  these  points  are  fully  considered  in  the 
treatise  about  to  be  published  on  the  law  of 
joint-ownerships.  R.  C.  S. 

[Mr.  Roberts  also  says,  "  The  new  statute 
does  not  interfere  with  the  right  of  survivor- 
ship, so  that  after  it,  as  before  it,  the  will  of  a 
joint-tenant  will  be  without  effect,  unless  he 
becomes  wholly  seised  or  entitled."  Roberts 
on  1  Vict.  c.  26,  p.  27.    Ed.  L.  O.] 


Sir. 


CIRCULATING  LAW  LJBRARY. 


From  the  peculiar  circumstances  in  which  I 
am  placed^  I  know  that  I  shall  never  be  called 
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npon  to  practUe  in  common  law ;  nevertheless, 
]  must  know  just  enough  to  insure  my  passing 
the  examination.      I  am  articled  in  an  oflSce 
where  there  is  scarcely  any  common  law,  con- 
sequently J  must  acquire  almost  all  my  know- 
ledfi^e  of  it  by  reading.  I  have  read  some  works, 
and  now  I  wish  to  read  "Selwyn's  NisVPrius," 
for  which  I  shall  have  to  pay  nearly  «£d,  though 
I  know  I  shall  never  have  time>  during  my 
articles,  to  use  it  after  J  have  once  gone  through 
it  diligently,  or  occasion    for   it,   when   my 
articles  have  expired.    There  are  many  other 
books  which  men  want  to  read  only  once,  but 
cannot  afford  to  purchase  for  that  purpose. 
A  circulating  law  library,  if  in  independent 
hands  and  well  managed,  could  snircety  fail  to 
answer.    I  might*  by  paying  a  guinea  a-year 
and  walking  ttvo  miles  every  night  after  dinner, 
get  for  an  hour  and  half  the  use  of  such  books 
as  happened  to  be  disengaged  at  the  law  insti- 
tution ;  but  that  would  be  rather  an  inadequate 
return  for  a  guinea  a-year,  and  a  walk  of  two 
miles  and  back  every  day  after  eight  o'clock  at 
night.    By  tvay  of  an  example,  I  have  taken  a 
list  of  the  books  mentioned   in  the  "  short 
courses**  of  study  for  conveyancing,  chancery, 
and  common  law,  recommended  in  the  Articled 
Clerk's  Manual,  with  the  cost  of  five  copies  of 
each  book,  and  ten  copies  of  Blackstoue  :  they 
are  as  follows ; — 

COMMON  LAW. 

Title  of  JFork,         No,  of  Copies.  £   s,  d. 

Blackstone, 10  ..  34    0  0 

Selwyn's  Nisi  Prius,     ..     ..  6   ..  15    0  0 

Noy's  Maxims,     5..  2    00 

Jacob's  Law  Grammar,       ,.  5   ..  1  10  0 

Chitty*s  General  Practice,   ..  6  ..  18    0  0 

Tidd's  Practice,     6  . .  14    0  0 

CONVBTAyClNG. 

Sanders  on  Uses, 5  ..     7  10  0 

Cruise's  Digest 6  . .  28    0  0 

Roberts  on  Wills,         . .     . .  6  . .  1 1     0  0 

8ugden's  Vendors,        . .     . .  6  . .    8    0  0 

EQUITY. 

Mitfords  Pleadings  in  Equity,     5   . .     5  0  0 
Maddocks  Principles  and  Prac- 
tice of  the  Court  .of  Chancery,  5   ..14  0  0 
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Surely  subscribers  enough  could  be  found  to 
pay  for  the  use  of  these  books  at  (heir  own 
nouies,  a  liberal  interest  on  j£180.  I  have 
mentioned  the  retail  prices  which  the  public 
are  charged  for  these  books ;  of  course  they 
would  not  cost  a  bookseller  or  wholesale  pur- 
chaser near  so  much.  Y.  S.  Y. 

[We  think  If  an  articled  clerk  would  judi- 
ciously lay  out  each  year  the  sum  wliicli  he 
must  pay  as  a  subscription  to  a  circulating  luw 


library,  he  would  And  that  at  the  end  of  Iif9 
clerkship,  with  the  use  of  the  ordinary  books  in 
an  attorney's  office,  he  would  be  well  prepared 
to  pass  his  examination.  Besides,  he  can 
scarcely  begin  practice  without  some  works  of 
reference  on  the  shelves  of  his  office. — Ed.] 


Sir, 


▼ALIDITT  OP  MARRIAGE. 


A  marriage  is  contracted  between  j4.  h  B^ 
with  the  consent  of  their  friends.  A  few 
months  after  the  solemnization  of  such  mar. 
riage,  ^,  becomes  a  lunatic.  B,  (the  wife) 
is  under  age,  and  her  friends  and  guardian 
had  Qot  the  slightest  knowledge  of  the  previous 
lunacy  of  A.^  who  it  afterwards  turns  out  has 
been  under  restraint.  Nothing  extraordinary 
appears  in  the  husband's  conduct,  save  that  he 
is  reserved,  and  upon  enquiry  of  the  fitther  of 
ji.  he  states  that  his  son  never  has  had  any- 
thing the  matter  with  him,  and  that  his  reserve 
is  attributable  to  the  late  decease  of  his 
mother. 

Is  such  marriage  valid,  and  to  what  extent, 
and  what  is  the  remedy  of  the  lady  ? 

The  15  G.  2,  c.  30,  refers* to  the  marriages 
of  lunatics.  I  shall  feel  obliged  to  any  of  yuur 
numerous  readers  for  any  authorities  with  re- 
ference to  the  foregoing  questions. 

W.  B.  D. 


SUPERIOR  COURTS. 


9.0rlf  C^ancellor'tf  Court. 

BANKRUPT. — RIGHT  OF  SURETY. 

A.  accepted  bills  for  the  accommodation  ofV^.^ 
which  B.  endorsed  and  deposited  with  his 
bankers  as  secttrily  for  his  floating'  bal^mre 
with  them,  B,  was  afterwards  dectarrd 
bankrupt,  and  the  bankers  proved  a  debt 
under  the  commission  far  exceeding  ihe 
amount  of  the  bills,  exhibiting  them  intkgir 
proof  as  being  securities  then  heldbp  them^ 
and  they  received  a  dividend  of  2s,  in  the 
pound  on  the  amount  of  the  proof,  A,.af 
terwards  paid  them  the  amount  of  the  ifitls. 
Held,  (reversing  an  order  of  the  Court  of 
Review)  that  A.  was  entitled  to  receive  the 
past  dividend  from  the  bankers,  and  to  stand 
in  their  place  in  respect  of  all  future  divi- 
dends on  their  proof  to  the  extent  ^  ike 
amount  of  the  bills.  Should  the  bonJiere 
refUse  to  refund  the  past  dividend  to  A.^ 
this  Court  wotild  order  the  assignees  to  pay 
to  him  that  dividend  to  the  amount  nfthe 
bills  out  of  the  future  dividends  coming  to 
the  bankers ;  but  quaere  whether  the  Court 
has  jurisdiction  to  compel  the  bankers  to 
refund. 


-4. 


This  was  an  appeal  from  an  order  of  the 
Court  of  Review  by  special  case,  which  statcfl, 
among  other  things,  that  "in   March  18^5/ 
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Joseph  Garner,  an  innkeeper  and  coach  pro- 
prietor at  DuDchurch,  in  Warwickshire,  was 
duly  declared  a  bankrupt,  and  three  persona 
tlie'rein   named,    were    appointed    assignees. 
freviooB  to  the  bankruptcy,  George  Holmes, 
for  the  accommodation  of  the  bankrupt,  ac- 
cepted four  bills  of  exchange,  amountmg  ou 
the  whole  to  523/.  15^.  6d,,  drawn  respectively 
by,  and  made   payable  to   the  banknipt,  or 
order;  one  dated  November  30th,  1836,  for 
the  sum  of  1831.  1  Is, ;  another  dated  December 
30th  1836,  for  137/.  Us,  6d, ;  the  third  dated 
February  7th,  1837,  for  127/.  I0s„  all  three 
psyable  respectively  three  months  after  date ; 
a  fourth  dated  February  7th,  1837,  for  7C/. 
and  payable  two  mouths  after  date.    All  these 
bills  were  endorsed  by  the  bankrupt,  and  de- 
posited by  him  before  his  bankruptcy  with  his 
bankers,  'Messrs.  Goodall,  Gulson,  &  Go.  of 
Coveotiy,  as  securities  for  any  floating  balance 
doe  or  which  might  become  due  in  respect  of 
advances  made  by  them  from  time  to  time  to 
and  for  the  bankrupt.     They  had  no  notice 
that  the  bills  were  accommodation  bills.    Thev 
po?ed   under  the  fiat  the   sum  of  7,526/. 
I4s,  Ud,  aa   a  debt  owing  to  them  by  the 
baokrapt   upon    the    balance   of   accounts, 
and  at  the  time  of  making  such  proof  they 
exhibited  the  four  bills  among  the  securities 
#hich  wer^  then  held  by  them  for  the  balance. 
Ofl  the  lOth  of  October,  1837,  a  dividend  of  2s, 
la  the  pound  was  declared,  and  was  then  paid 
to  the  bankers,  on  the  debt  so  proved  by  them, 
irith  the  knowledge  of  Mr.  Holmes.    He  af- 
terwards, by  various  payments,  paid  the  full 
aiDOQDt  of  tlie  bilk  to  the  bankers,  and  previ- 
DOS  to  the  last  payment  made  by  him  he  ap- 
prised them  that  he  claimed  to  be  entitled 
to  stand  in  their  situation  to  the  amount  of 
the    hills    under    the    fiat,   and   to   receive 
all  future  dividends  on  their  amount,   and 
he   also    required   them,    upon  making  the 
last  payment  to  allow  him  the  dividend   of 
2s.  in  the  pound,  received  by  them  on  so 
much  of  their  debt  as  equalled  the  amount  of 
the  bills  included  in  their  proof,  but  they  re- 
fused to  do  60,  and  claimed  to  retain  the  same, 
there  being  still  a  large  balance  due  to  them  of 
the  debt  proved  by  them  against  the  bankrupt. 
They  dla  not  profe  those  bills  specifically 
as  a  debt  under  the  sdd  fiat,  but  exhibited 
them  under  the  fiat  amongst  other  securities 
held  by  them  for  the  said  balance  of  7526/. 
Us,  6d,    In  March  1839,  a  meeting  for  a  fur 
ther  dividend  was  held,  and  Mr.  Holmes  at- 
tended, claiming  to  prove  for  the  sum   of 
623/.  IBs,  6dL,  the  amount  of  the  four  bills,  as  a 
debt  owing  to  him  by  the  bankrupt,  and  for 
which  he  was  liable  for  the  bankrupt  at  the 
time  of  the  issuing  of  the  fiat,  but  the  com- 
missioners refused  to  allow  the  proof.     In 
April,  ld39,  he  presented  a  petition  to  the 
Court  of  Review,  praying  that  Court  to  de- 
clare him  entitled,  as  between  him  and  the 
bankers,  to  tiie  benefit  of,  and  to  stand  in 
their  place  in  respect  of,  the  proof  made  by 
them  uneder  the  fiat,  to  the  extent  of  the  sum 
of  b24L  15#.  6d.,  and  to  the  benefit  of  the  past 
and  fnture  dividends  on  such  pcoof  to  such 


amount  as  last  mentioned,  and  that  they  might 
be  ordered  to  refund  to  the  petitioner  the 
amount  of  the  dividend  of  2s,  to  the  extent  of 
523/.  15^.  $d.;  or  that  if  necessary,  the  assig- 
nees  under  the  fiat  might  be  ordered  to  pay 
the  amount  of  such  past  dividends  on  such 
last  mentioned  amount  to  the  petitioner  out  of 
any  subsequent  dividends  which  might  be  pay- 
able to  the  said  bankers  on  the  balance  of  their 
proof  after  deducting  the  amount  of  the  pe- 
titioner's acceptances,  and  that  the  assignees 
might  be  ordered  also  to  pay  to  the  petitioner 
all  future  dividends  on  the  clebt  proved  by  the 
bankers  to  the  extent  of  the  amount  of  peti- 
tioner's said  acceptances ;  or  that  if  necessary, 
the  petitioner  might  be  declared  entitled  to 
go  in  and  prove  under  the  fiat  for  the  amount 
of  the    acceptances,   and    receive    dividends 
thereon  equally  with  the  other  creditors,  not 
disturbing  the  prior  dividend ;  and  that  in  the 
last  mentioned  case,  the  proof  of  the  debt  by 
the  bankers  might  be  reduced  accordingly,  or 
be  ordered  to  stand  only  as  a  proof  Sir  the 
amount  proved,*  less  the  amount  of  the  peti- 
tioners' acceptances.    This  petition  was  heard 
the  25th  May  last,  before  the  Court  of  Review, 
whereupon  that  Court  ordered  it  to  be  dis- 
missed  with  costs  as  against  the  bankers ;  but 
ordered  that  the  petitioner  was  entitled  in  their 
place  to  receive  out  of  the  estate  of  the  bank- 
rupt, all  future  dividends  in  respect  of  the  sum 
of  523/.  I5s,  6d. ;  and  that  the  costs  of  the 
petitioner  and  of  the  assignees  should  be  paid 
out  of  the  bankrupt's  estate.    The  petitioner 
feeling  aggrieved  ny  that  order,  so  far  as  it 
deprived  him  of  the  past  dividend^  appealed  to 
the  Lord  Chancellor. 

Mr.  Swanston  was  heard  for  the  appellant 
on  the  1 0th  of  August  last,  just  before  the  last 
vacation.  Mr.  Rog'crs  was  now  heard  on  the 
same  side.  The  petitioner  was  a  surety  to  the 
amount  of  his  accieptances,  which  he  has  paid 
in  full  to  the  bankers,  the  holders,  fiy  the 
52d  section  of  the  Bankrupt  Act,*  a  surety 
"  if  he  shall  have  paid  the  debt,  or  any  part 
thereof,  in  discharge  of  the  whole  debt,"  is 
declared,  "if  the  creditor  shall  have  proved 
his  debt  under  the  commission,  entitled  to 
stand  in  the  place  of  the  creditor  who  has 
proved  as  to  the  dividends  and  all  other  rights 
under  the  commission,  which  the  creditor 
possessed,  or  would  be  entitled  to  in  respect  of 
the  proof,  he,**  The  appellant's  case  was  com- 
pletely within  that  enactment,  and  no  argu. 
ment  could  make  it  stroiiger,  and  it  was  also 
supported  by  the  cases  Ex  parte  Brimskili,^ 
Bardweli  v.  Lydall,^ 

Mr.  Swfinn  for  the  bankers,  the  respon- 
dents. — The  appellant  had  kept  an  account 
with  the  respondents.  The  course  of  business 
was  this — when  he  required  an  advance  of 
money,  he  deposited  bills  of  exchange  or  pro- 
missory notes  as  security  for  the  floating  ba- 
lance against  him  in  the  accounts.  These 
bills  were  held  for  their  full  value,  and  were 
available  securities  to  the  bankers  as  long  as 


»  6  G.  4,  c.  16. 
c  7  Biugb.  489. 


^  4  Dea.  &  Chitty,  442. 
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any  thinf(  was  due  to  them  from  ihe  baDkrupt. 
They  were  deposited  not  to  secure  623/.  I5«.6a., 
but  what  balance  was  rlue  from  the  bankrupt. 
There  was  a  balance  of  7526/.  \9s.  \\d,  due, 
and  the  bankers  were  entitled  to  the  divi- 
dends on  that  sum,  besides  the  full  amount  of 
these  bills.  Ex  parte  SammanA  The  case 
of  Bart/well  v.  Lydal,  had  no  application  here, 
as  the  surety  in  that  case  was  for  a  particular 
debt,  but  the  appellant  was  surety  for  any 
balance  Hgainst  the  bankrupt. 

Mr.  Steere  appeared  for  the  assignees,  sub- 
mitting to  any  order  the  Court  might  be 
pleased  to  make. 

Mr.  Swanston  in  reply,  insisted  that  the  di- 
vidend of  2t,  in  the  pound  received  by  the 
bankers  was  spread  over  every  pound  of  the 
7526/.  proved  by  them,  including  the  amount 
of  these  bills.  The  amount,  therefore,  due  to 
them  on  these  bills  was  18«.  in  the  pound,  but 
they  have  received  20#.  in  the  pound  on  them, 
in  addition  to  the  2x.  in  the  pound.  They 
have  therefore  received  in  this  part  of  their 
debt  22«.  in  the  pound.  The  case  of  Ex pnrte 
Brimskiil  was  decisive  that  they  must  refund 
the  dividend  to  the  extent  of  the  amount  of 
these  bills. 

The  Lord  Chancellor. — The  order  c»f  the 
Court  of  Review  in  this  case  assumes  that  if 
the  surety  hud  paid  the  amount  of  the  bills 
before  any  dividend  was  declared^  he  would  be 
entitled  to  all  the  dividends.  I  must  take 
time  to  consider  the  case.  I  will  dispose  of  it 
on  Wednesday. 

The  Lord  Chancellor  gave  judgment  on  the 
day  mentioned.  His  Lordship  after  stating 
the  facts,  said,  the  petitioner  having  paid 
the  bills,  prayed  to  be  let  in  to  stand  in  the 
place  of  the  bankers,  and  be  declared  entitled 
to  receive  from  them  the  dividend  of  2*.  The 
Court  of  Review  refused  that  part  of  the  peti- 
tion, but  allowed  him  to  be  entitled  to  all  fu- 
ture dividends  to  the  extent  of  the  523/.  Now 
by  the  6th  section  of  the  bankruptcy  act,  the 
surety  is  declared  to  be  entitled  to  be  in  the 
place  of  the  creditor,  who  has  proved  his  debt 
to  the  extent  of  the  sum  for  which  he  was 
surety,  and  which  he  has  paid.  Why  should 
not  the  petitioner  1>€  entitled  to  the  dividend  of 
2«.  ?  The  order  appealed  from  admitted  him  to 
be  entitled  to  the  future  dividends.  On  what 
principle  is  he  entitled  to  the  future  dividends, 
that  does  not  also  entitle  him  to  the  past  divi- 
dends, he  having  discharged  the  whule  debt 
for  which  he  was  surety?  It  was  argued  that 
the  creditor  has  a  right  to  appropriate  pay- 
ments to  such  of  his  demands  as  he  thinks 
proper.  That  principle  has  no  application  in 
this  case.  The  dividend  of  2s.  was  applicable 
to  every  pound  of  the  proved  debt,  including 
the  amount  of  these  bills,  and  if  the  bankers 
were  to  be  allowed  to  retain  the  dividend  of  2s. 
in  addition  to  the  payment  made  in  full  for 
these  bills  by  the  petitioner,  they  would  have 
received  22s.  in  the  pound  for  this  part  of  their 
debt ;  which  would  he  contrary  to  reason,  and 


d  1  Dea.  &  C.  564. 
n2Vc8,  435. 


•  10  Ves.  409. 
»  2  M.  &  Selw.  39. 


to  the  cases.  Bardwell  v.  L^daU,  Ejf  ptrte 
Hushworth,^  Paley  v.  Fields  Martin  v.  Brick' 
nell,^  Ex  parte  Brumskell,  If  the  first  divi- 
dend of  2s.  is  to  be  applied  to  the  sum  of  523/. 
the  amount  of  these  bills,  as  it  clearly  is,  then 
the  right  of  the  petitioner  to  that  dividend  is 
not  to  be  questioned.  That  part  therefore  of 
the  order  of  the  Court  of  Review  dismissing 
the  petition  with  costs  as  against  the  Backers 
must  be  reversed. 

If  there  should  be  any  difficulty  iu  making 
the  order  on  the  bankers  to  refund,  let  the 
matter  be  mentioned  again.  In  that  case  I 
would  stop  this  sum  out  of  the  future  divi- 
dends payable  to  the  bankers,  in  residue  of 
their  debt. 

Ex  parte  Holmes,  in  re  Garner,  at  West- 
minster, Nov.  4th  and  6th,  1839. 


[Before  the  Four  Judges.} 

FOREIGN  JCDGMBNT. — PLEADING. 

/n  an  action  upon  a  foreign  judgment,  as  the 
courts  here  are  called  on  to  enforce  it,  thof 
must  first  be  satisfied  that  it  was  not  Gained 
by  a  practice  which  gaee  the  defendant  no 
opportunity  of  appearing  before  the  court 
which  pronounced  the  judgment. 

An  Irish  judgment  is  suhject  to  he  examined 
in  this  manner,  when  made  the  subfect  of  an 
action  in  the  courts  of  this  country^ 

In  an  -action  an  a  foreign  judgment,  the  defen^ 
dant  pleaded  (hat  he  had  never  had  notice 
of  the  original  action,  nor  been  served  trith 
process  therein.  The  plaintiff  replied  that 
he  had  been  served  with  process,  to  wit^  a 
certain  writ  of  summons  Sfv, :  Held,  that 
the  replication  was  bad. 

Assumpsit  on  a  judgment  in  the  Court  of 
Common  Pleas  in  Ireland.  Plea  that  the  de- 
fendant had  not  been  arrested  nor  served  with 
frocess  from  the  Court  of  Common  Pleas  in 
reland,  nor  had  had  notice  of  any  process  in 
the  original  action.  Replication,  that  the  de» 
fendant  had  had  notice  of  process,  to  wit,  a 
writ  of  summons  issued  out  of  the  said  Court 
of  Common  Pleas  in  Ireland.  Demurrer, 
shewing  for  cause  that  the  plaintiff  did  not  in 
and  by  his  replication  deny,  nor  confess  and 
avoid  any  substantial  matter  of  fact  alleged  in 
the  said  plea,  but  raised  an  immaterial  issue, 
and  that  the  matter  stated  in  the  replication 
was  no  answer  in  law  to  the  second  plea,  and 
that  it  was  consistent  with  the  allegation  in  the 
replication  that  the  process  there  mentioned 
might  have  issued  in  another  action,  and  at  the 
suit  of  a  third  person.    Joinder  in  demurrer. 

Mr.  Butt  for  the  plaintiff.— The  pica  is  bad  : 
it  does  not  state  that  the  defendent  had  no 
notice  of  a  writ  of  summons,  nor  that  the  de« 
fendant  was  not  brought  into  the  Court  in  Ire- 
land  by  that  or  some  other  mode.  It  is  no 
answer  to  this  action  to  say  that  the  party  has 
not  been  arrested  in  the  former  action,  nor 
served  with  process ;  nor  is  it  an  answer  to 
say  that  he  did  not  appear  in  Court,  for  he 
might  have    suffered   judgment    by  default. 
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[iMr.  JoBlice  Coleridge, — Still  there  would  be 
an  appearance,  for  you  mif^ht  appear  for  him.] 
But  it  is  not  stated  that  such  was  not  the  fact ; 
that  an  appearance  was  not  entered  for  him. 
That  defect  alone  is  fatal  to  the  plea.  [Mr. 
Justice  Coleridge, — Can  any  (;ood  judgment 
be  obtained  against  a  person  who  never  ap- 
peared to  the  action,  or  rather,  shall  we  en- 
force a  judgment  which  appears  to  have  henn 
obtained  in  the  absence  ot  the  party.]  The 
defendant  here  does  not  say  that  there  was  no 
service.  [Lord  Denman,  G.  J. — But  if  there 
was,  yon  might  have  replied  it.  The  question 
with  me  is  whether  they  had  a  right  to  deny 
this  in  an  action  on  a  judgment  which  on  the 
face  of  it  appears  to  be  a  good  judgment.] 
The  plea  does  not  answer  the  declaration,  but 
at  all  events  the  replication  is  good,  and  estab- 
lishes  the  right  of  the  plaintiff  to  sue  on  this 
judgment. 

Mr.  Hurtitone  for  the  defendant  — ^The  plea 
is  s:ood,  and  the  replication  is  bad.  This  is  an 
Irish  judgment,  and  therefore  not  a  record  in 
this  country.  It  may  be  sued  on  an  assumpsit, 
and  consequently  it  may  be  impeached  here. 
Harris  v.  Saunders  *•  The  liability  therefore 
arises  by  implication  of  law.  This  Court 
is  called  on  to  enforce  the  judgment,  and 
therefore  may  well  examine  whether  the  judg- 
ment has  been  rightly  or  wrongly  obtained. 
A  judgment  obtained  contrary  to  reason,  as  in 
the  absence  of  the  party  to  be  charged,  cannot 
give  rise  to  an  implied  assumpsit.  That  was 
the  rule  adopted  in  Buchanan  v.  liuckerfi  and 
in  Cavan  v.  Stewart,^  where  it  was  held  that  a 
party  might  shew  that  at  the  time  of  judgment 
obtained,  the  Court  had  not  jurisdiction. 
[Lord  Denman,  C.  J. — In  Bequet  v.  M^Car- 
thyfi  It  was  held,  that  you  couM  not  inquire 
into  the  grounds  of  a  foreign  judgment,  unless 
they  were  such  as  to  be  clearly  and  unequivo- 
cally bad ;  and  Martin  v.  Nicoils,^  was  there 
referred  to.]  But  those  were  cases  where  bills 
bad  been  filed,  not  for  relief,  but  discovery. 
Guinness  v.  Carroll,^  was  a  question  as  to  how 
far  an  Irish  judgment  could  be  disputed,  but 
that  was  an  enquiry  into  the  merits  of  the  case, 
and  on  them  as  the  Court  below  had  jurisdic- 
tion, its  demand  was  of  course  final.  In  plead- 
ing, the  party  seeking  the  assistance  of  the 
Court  must  make  out  a  primd/acie  case ;  here 
it  is  sufficient  to  shew  that  the  defendant  has 
not  appeared  in  the  court  where  the  judgment 
was  obtained,  so  as  to  give  it  jurisdiction.  In 
Deuglaa  v.  Forrest, %  the  Court  examined  into 
a  2Scotcrh  judgment,  and  the  courts  here  have 
always  acted  on  the  principle  that  they  will  not 
give  effect  to  foreign  judgments  which  appear 
to  have  been  unduly  obtained  :  That  principle 
is  directly  applicable  here.  [Lord  Denman, 
C.  J. — Wc  wish  to  consider  the  plea,  we  do 
not  think  the  replication  good.] 

Cur.  adv,  vult. 

Lord  Denman  delivered  judgment. — ^I'his  was 


•  4  Bam.  &  Cres.  411.  b  j  Carap.  63. 
c  I  8Urk.  625  d  2  Barn.  &  Adol.  951. 
«  3  Sim.  468.  '  1  Barn.  &  Adol.  459. 
r  4  BiDg.  686. 


an  action  on  a  judgment  obtained  in  the  Court 
of  Common  Pleas  in  Ireland.  The  defendant 
pleaded  that  he  had  not  been  arrested  or  served 
with  process  in  the  original  action ;  that  he 
had  not,  at  any  time,  notice  of  the  process 
against  him  in  that  action,  or  of  the  cause  of 
action  therein,  and  that  he  had  never  appeared 
to  the  same.  The  judgment  therefore  appears 
by  the  plea  to  have  been  obtained  behina  the 
back  of  the  defendant.  The  plaintiff  replied 
to  this  plea  by  stating  only  that  the  defendant 
had  notice  of  certain  process,  to  wit,  a  certain 
writ  of  summons.  There  was  a  special  de- 
murrer to  this  replication,  and  there  can  be  no 
doubt  that  as  an  answer  to  the  plea  it  is  bad, 
for  it  does  not  shew  that  the  process  of  which 
the  defendant  was  alleged  to  have  had  notice 
was  the  process  in  the  original  action,  or  re- 
lated to  this  plaintiff.  The  question  therefore 
which  we  have  to  decide  depends  upon  the  plea. 
It  was  said  in  the  argument  that  if  the  judgment 
was  open  to  the  objection  raised  on  the  plea, 
it  was  one  on  which  the  defendant  might  have 
moved  in  the  court  in  Ireland  to  set  it  aside,  and 
that  as  he  had  not  adopted  that  course,  the 
judgment  mu^t  be  assumed  to  be  good.  It  was 
answered  that  that  argument  would  put  an  Irish 
judgment  in  this  Court  upon  a  fooling  with 
our  own,  or  indeed  in  some  respects  to  put  it  in 
a  still  more  advantageous  position.  The  ques- 
tion now  is  whether  the  judgment  was  re- 
covered under  such  circumstances  as  to  war- 
rant the  Court  in  exercising  a  jurisdiction  in 
the  case,  as  the  defendant  was  not  in  any  way 
before  the  Court  when  the  judgment  was  ob- 
tained.  We  think  it  is  impossible  for  us  to 
allow  a  judgment  so  obtained  to  be  made  the 
founJation  of  a  proceeding  by  way  of  action 
here.'  Our  judgment  must  therefore  be  for 
defendant. 

Ferguson  v.  Mahon,  M.  T.   1839.    Q.  B. 
F.J. 


^MttxCii  3Senrt  |3rartfre  Caurt. 

SHBKIFP — GHANCKLLOR — WRIT. — MANDATE. 
— COUNTY    PALATINE. — ATTACHMENT. 

fFhere  the  Chancellor  of  a  County  Palatine 
directs  his  mandate  to  the  Sheriff,  the  latter 
may  return  it  either  to  the  Chancellor  or  to 
the  Court  out  of  which  the  writ  issues ;  and, 
therefore^  although  he  has  returned  it  to  the 
Chancellor  aftt^r  being  ruled  to  return  it  to 
the  original  Court,  or  to  the  Chancellor,  he 
is  not  liable  to  an  attachment. 

This  was  a  rule,  calling  upon  the  pluntiff  to 
show  cause  why  a  writ  of  attachment,  issued  by 
him  against  the  sheriff,  should  nut  be  set  aside 
with  costs. 

The  attachment  was  grounded  on  a  disobedi- 
ence to  a  judgeN  order,  which  had  been  made  a 
rule  of  this  Court,  by  which  the  sheriff  was  re- 
quired, in  a  cause  of  Hart  v.  Dukes,  v/ithin 
eight  dayp,  to  make  a  return  of  a  writ  of  tetta- 
turn  capias  ad  satisfaciendum  directed  to  the 
Chancellor,  or  else  of  the  mandate  which  the 
Chancellor  had  directed  to  him. 

Barstow,  ou  showing  cause,  contended,  that 
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if  the  sheriff,  previous  to  the  rule  \mng  derveri, 
had  made  his  return  to  the  Chancellor,  it  wouhl 
then  have  been  finished  ;  hut  no  return  having 
1>een  made,  and  this  Court  having  ordered  him, 
it  was  his  duty  to  make  the  return  to  this  Court 
instead  of  the  Chancellor's. 

The  question  was,  whether,  under  the  present 
state  of  practice,  the  return  of  the  writ  should 
have  been  to  this  Court?  By  the  new  rule, 
M.  T.  7  W.  4,  eight  days  instead  of  six  are 
given  to  country  sheriffs  to  make  a  return  of  a 
writ  on  mesne  and  final  process.  This  incon- 
venience must  then  ensue :  suppose  eight  days 


Section  J  36  of  the  same  act  provides^  that 
the  capital  of  the  company  "shall  be 
1 .800,000/..  divided  into  36,000  shares  of 
50/.  each  ;"  the  Court  refused  to  allow  a 
]flea,  denying  theeaistence  ^36,000  shares 
in  the  company. 

These  were  actions  of  debt  brought  against 
the  respective  defeodaots  in  the  two  auks,  to 
recover  the  amount  of  calls  made  hi  respect 
of  certain  shares  alleged  to  be  held  by  them  in 
the  undertaking  to  form  a  milivay  frotn  Loa- 
doo  to  Brighton,  which  is  authorized  bj  the 


were  allowed  the  slieriff  to  make  a  return  of  i6e   l^,^[  ^^  '  Y'^j'  ^'  ^?"^-    '^^^  defendaote  in 

uiandnte   to  the   (Jhancellor,  and  eight  days  ^ll^l^^S'j'f^  "^^^^^ 

R.r«;«  vrpr*.  «iinv»*^i  hw  H.i.  Hhunn^M^rt^  r«r„;«   chambcrs  foT  leave  to  plead  several  matten. 


plead 

Ia  the  case  of  the  defendant  Wilaon,  Ers^ 
hine,  J.,  allowed  the  following  pleas  to  be  pat 
on  record ;  first,  that  the  defendant  was  never 
indebted ;  secondly,  that  the  defendanc  was 
not  a  proprietor. 

In  the  case  of  Fairclough  the  same  learned 
Judge  had  allowed  similar  pleas,  as  well  as  a 
third  plea,  that  fewer  shares  had  been  issued 
by  the  directors  than  were  required  by  the 
statute. 

Cowling,  in  this  term,  moved,  on  behalf  of 
Fairclough.  for  leave  to  plead,  fourthly,  that 
the  company  had  made  deviations  in  cod- 
structing  the  line  of  railway,  not  warranted  by 

alternative  coniameu  m  tbe  rule,  to  return  J.^L^'^fl  ^f  ^^'^^  ^\^  *^*"'  ^^^""^  '"^^*^  ^«'-  ^»'« 
either  the  writ  or  the  mandate,  and  that  this  J  Z?s  ^^P^^"'^'  ^^^  ^'^P'"'"  ""^^^"^  "^""^^ 
riil(*  ought,  therefore,  to  be  made  absolute. 


atraiu  were  allowed  by  the  Chancellor  to  return 
it  to  this  Court,  the  plain tifif  would  be  delayed 
sixteen  days. 

Cowling,  in  supporting  the  rule,  submitted, 
that  as  tbe  order  was  in  the  alternative,  and  one 
branch  of  it  having  been  fulfilled,  no  attach- 
ment ought  to  ensue,  f^aughan  v.  Sawyer,^ 
id  a  case  in  point. 

Williams,  J. — I  see  the  latter  alternative  of 
the  rule  has  reference  to  the  mandate.  And 
on  looking  at  the  mandate  it  requires  the  she- 
ritf  to  make  known  to  the  Chancellor  what  is 
done  upon  that  writ.  The  sheriff  has  therefore 
done  what  the  mandate  required  him  to  do. 
It  seems  to  me,  that  he  has  complied  with  one 
alternative  contained  in    the   rule. 


The  Queen  v.  The  Sheriff  of  Lancashire,  in 
a  cause  of  Hart  v.  Dukes,  Q.  B.  P.C.  M.T. 
1832). 


Cammoit  Iffitni. 

LOXDON  AND  BRIGHTON  RAILWAY  ACT,  1  ViCT. 
C.  CXIX; — PLEADING  SEVERAL  MATTERS. 

The  London  and  Brighton  Railway  Act,  s. 
14S,  provides,  that  the  company  may  bring 
actions  to  recover  the  amount  of  calls  due 
from  the  iubscribers  to  the  undertaking,  and 
may  declare  generally,  alleging  the  defend^ 
ants  to  be  indebted  in  respect  of  the  shares, 
without  setting  forth  thespecitU  matter,  and 
thai  on  the  trial  of  the  action,  it  shall 
only  be  necessery  to  prove  that  the  defen^ 
dant  at  the  time  of  making  the  calls  was  a 
proprietor  of  the  shares,  and  that  due  notice 
of  the  calls  has  been  given  according  to  the 
act.  Upon  an  application  by  the  defendant  in 
such  an  action  to  plead  several  matters,  the 
Court  refused  to  allow  him  to  traverse  the 
fact  of  due  notice  of  the  calls  being  made 
having  been  given. 
Held  also,  that  a  plea  that  the  calls  were  made 
for  other  purposes  than  those  mentioned  in 
the  act  could  not  be  pleaded,  and  that  the 
proper  place  to  agitate  such  a  question  was 
at  a  genarai  meeting  of  the  subscribers  to 
the  company, 
lidd  uho,  that  a  plea  that  the  calls  tteremade 
to  pay  the  expense  of  deviations  from  the 
prescribed  line  of  railway,  could  not  be 
.    pleaded. 

»  Barnes,  35. 


Crompton  also  moved,  on  behalf  of  Wilson, 
to  plead,  thirdly,  that  due  notice  of  the  calls 
was  not  given  according  to  the  act  of  parlia- 
ment; fourthly,  that  no  time  or  place  was  ap. 
pointed  for  the  payment  of  the  calls,  nor  per- 
sons  to  whom  they  should  be  paid ;  and  fifthly, 
that  the  calls  were  made  for  other  purposes 
than  those  mentioned  in  the  act,  and  were  not 
necessary  for  carrying  on  the  undertaking. 

ff^ilde,  Serjt.,  and  Swann,  on  a  subsequent 
day,  shewed  cause  against  the  rules  obtained 
on  these  motions,  and  applied  also  that  the 
third  plea  allowed  at  chambers  in  the  case  of 
the  defendant  Fairclough  should  be  expuogoi. 
They  contended  that  the  first  two  new  pleas 
sought  to  be  pleaded  in  Wilson's  case  wera 
quite  unnecessary,  because  they  only  sought 
to  traverse  that  which  must  be  proved  by  the 
plaintiff  in  support  of  his  declaration,  under 
the  provisions  of  the  148th  section  of  the  act. 
The  third  plea  desired  to  be  put  on  the  record 
by  the  same  defendant  would  raise  qaestioaa 
which  were  improper  to  be  entertained  by  a 
court  of  law.    It  was  a  mere  fishing  plea,  and 
its  object  was  only  to  endeavour  to  discover 
some  ernor  to  have  been  committed,  wiUi  a 
view  to  defeat  the  action.   The  directors  were, 
doubtless,  bound  to  apply  the  produce  of  the 
calls  only  in  the  manner  prescribed  by  the 
act,  and  if  they  failed  iu  doing  so,  they  might 
be  questioned  as  to  their  mode  of  proceeding 
at  a  special  general  meeting,  or  at  one  of  the 
half.yeariy  general  meetings  of  the  company, 
but  It  was  obviously  iutended  by  the  act  thai 
the  litigation  of  such  questions  in  a  court  of 
law  should  not  take  place.    It  was,  in  fact, 
only  adopted  as  a  mode  of  evading  the  act  by 
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brining  under  discussion  every  thing  referred 
to  by  its  provisions. 

With  regard  to  Fairclou^h's  case,  the  aues- 
tioQ  of  deviation  80U|(ht  to  be  raised  did  not 
arise  between  the  plaintififs  and  the  defendant. 
The  provisions  of  the  act  in  this  respect  were 
referable  to  disputes  which  took  place  between 
the  company  and  the  public,  and  not  to  such 
as  should  orcur  ainon^  the  proprietors.  The 
plea  that  fewer  shares  were  issued  than  the 
act  required,  must  there  be  struck  out.  The 
plea  alleged  that  36,U00  shares  were  authorized 
to  be  issued,  and  that  there  were  only  36,000 
iu  the  company ;  but  the  136th  clause  al)So- 
hitely  provided  that  the  capital  should  »be 
divided  Into  36,000  shares  of  50/.  each,  which 
mi«[ht  be  increased  in  number,  the  value  being 
diminished,  under  the  138ih  section  of  the 
act,  and  the  directors  could  not  be  made  an- 
swerable, by  reason  of  their  inability  to  sell  or 
otherwise  dispose  of  any  of  them. 

Crompion,  in  support  of  the  rule,  contended 
that  tlie  defendant  Wilson  sought  only  to  put 
in  issue  those  facts  which  were  necessary  for 
his  defence,  and  which  would  not  be  traversed 
by  a  plea  of  the  general  issue  only.  The 
power  to  make  calls  was  conditional  only,  and 
the  directors  could  not  exercise  that  power 
for  other  purposes  than  those  connected  with 
the  work  which  they  were  authorized  to  carry 
out.  lliere  could  be  no  inconvenience  in  the 
pleas  be!ng  pleaded  to  the  plaintiff,  for  the 
proof  would  tie  on  the  defendant. 

Cowlings  for  Fairclough. — ^The  Court  would 
not  reject  the  plea  of  deviation,  unless  they 
saw  that  the  plea  was  clearly  bad.  The  pro- 
vision which  related  to  deviations  was  intended 
as  much  for  the  benefit  of  the  subscribers  as 
of  the  landowners  and  tlie  public.  With  re- 
gard to  the  plea,  which  alleged  fewer  shares 
to  be  in  existence  than  were  provided  for,  the 
object  of  the  legislature  in  requiring  so  many 
shares  to  be  made  was  to  protect  the  sub. 
scribers,  and  when  tlicy  became  proprietors, 
it  was  anJer  an  impression  that  the  work  was 
to  be  carried  out  in  a  certain  manner.  If, 
however,  so  few  shares  were  called  into 
existence,  they  could  hardly  be  called  upon  to 
pay,  because  the  contract  was  not  fulfilled  by 
the  directors. 

Tlnriffl,  C.  J. — ^Thc  power  given  to  the 
r*hurt  hy  the  statute  of  Anne  is  discretionary, 
and  I  think  that  the  pleas  sought  to  be  pleaded 
are  such  as  do  not  involve  the  justice  of  the 
ca&e.  The  first  two  pleas  desired  by  Wilson 
Co  be  pleaded  are  quite  unnecessary,  because, 
in  fact,  the  subject-matter,  which  they  propose 
to  deny,  must  be  proved  by  the  plaintitls  in 
the  evidence  which  they  must  give  in  support 
of  the  declaration,  liiey  are  that  due  notice 
of  the  calls  were  not  ^iven,  und  that  no  time 
or  place  was  appointed  for  their  payment,  nor 
persons  to  whom  they  should  be  paid.  Now, 
looking  at  the  148th  section  of  the  act,  it  is  ex- 
pressly provided,  after  its  being  directed  in 
what  %vay  the  plaintiff  shall  declare,  that  *'  on 
the  trial  of  such  action  it  shall  only  be  neces- 
sary  to  prove  that  the  defendant  at  the  time  of 
making'  such  respective  calls  was  a  proprietor 


of  such  share  or  shares  in  the  said  undertaking 
as  such  action  is  brought  in  respect  of,  or  some 
one  such  share,  and  that  such  notice  was  given 
as  is  directed  by  this  act  of  such  call  or  calls 
having  been  macie."  Now  these  facts  are  only 
provided  for  in  the  negative,  it  is  true :  "It 
shall  only  be  necessary ;"  but  it  is  In  fact 
directly  ordered,  and  tlie  plea  of  never  in- 
debted will  clearly  call  upon  the  plaintiff,  be- 
fore this  debt  can  be  said  to  be  recoverable, 
to  obey  those  conditions  which  are  imposed 
upon  him. 

With  regard  to  the  plea  that  the  calls  were 
made  fur  other  purposes  than  those  mentioned 
in  the  act,  I  think  that  it  cannot,  in  justice  to 
the  parties  concerned  in  this  litigation,  be 
allowed  to  be  put  on  record.    It  would  be  ex- 
ceedingly difficult  to  prove,  if  the  onus  were 
thrown  on  the  plaintiff,  for  who  could  shew 
what  was  the  intention  of  the  parties  when  the 
money  was  called  for  ?  and  is  it  at  all  material 
what  they  were  i    The  only  difference  would 
1)6  that  the  money  might  be  applied  to  other 
purposes  than  those  intended, — that  although 
it  was  called  for  with  a  certain  intention,  that 
intention  might  not  be  carried  out.    But  the 
act  has  made  a  call,  when  properly  made,  an 
absolute  debt,  and  it  is  limited  to  that.    The 
I48th  section,  after  providing  what   I  have 
already  said  as  to  the  evidence  to  be  given  by 
the  pliintiff,  then  enacts,  *'  and  the  said  com- 
pany shall  therefore  be  entitled  to  recover 
what  shall  appear  to   be  due,  including  in- 
terest."   It  is  observable,  therefore,  that  if  we 
were  to  grant  these  pleas,  which  seek  to  put 
the  defence  on  a  diil'crent  footing  from  that 
which  is  properly  authorized,  we  should  pro- 
ceed in  opposition  to  the  statute,  which  pro« 
vides  that  the  money  sliull  be  recovered  in  a 
certain  way.     With  re^jard  to  the  question  of 
whether  (he  money  is  due  for  proper  calls, 
that  should  not  be  discussed  in  a  court  of  law. 
It  belongs  to  a  different  quorum,  and  to  an- 
other place,  and  if  the  parties  oppose  the  pro- 
ceedings of  the  directors,  it  is  their  duty  to 
discuss  the  matter  at  a  general  meeting  of  the 
society,  and  if  the  general  meeting  is  so  far 
distant  as  to  render  such  a  course  incon- 
venient, then  within  a  certain  time  they  may 
call  a  special  general  meeting,  under  the  terms 
of  sect.  172. 

The  other  plea  that  a  deviation  has  taken 
place  in  the  line  of  railway,  leaves  the  mat- 
ter in  a  more  tangible  shape :  it  alleges  a  de- 
viation, and  says  that  the  money  is  called  for 
to  pay  the  expences  incurred  in  consequence. 
Now,'  what  would  be  the  effect  of  allowing 
such  an  answer  to  be  set  up  ?  If  any  deviation 
to  the  extent  of  three  yards  only  were  made, 
with  the  consent  of  the  parties  who  owned  the 
land  adjoining  the  works ;  and  a  call  were 
afterwards  made,  every  proprietor  might  stay 
his  hand,  refuse  to  pay  his  call,  and  the  whole 
proceedings  would  be  broken  up  altogether. 
It  is  really  so  monstrous  a  proposition,  and  so 
unlike  anything  in  the  act,  that  it  cannot  for 
one  moment  be  sustained. 

Then  as  to  the  plea,  that  at  the  time  of  the 
calls  being  made  there  were  not  36,000  shares 
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ill  the  company,  on  what  does  that  stand? 
Sec.  136  enacts  that  notwithstanding  anything 
iu  the  several  suhscription  deeds  or  contracts 
relating  to  the  suid  several  lines  contained,  the 
capital  of  the  company  hereby  incorporated 
shall  be  1,800,000/.  divided  into  thirty  six 
thousand  shares  of  50/.  each."  It  is  impos- 
sible therefore  that  the  plea  can  be  true. 
There  may  not  be  36,000  shares  called  into  ac- 
tion perhaps,  or  for  which  subscribers  have 
been  found ;  but  the  act  specifically  provides 
that  the  capital  shall  be  of  a  certain  amount, 
"  divided  into  36,000  shares.*'  It  seems  to  me 
(hen,  that  these  pleas  are  rather  calculated  to 
raise  difficulties  than  to  set  up  any  good 
ground  of  defence,  and  none  of  them  can  be 
allowed. 

Bosanouet,  J. — I  am  of  the  same  opinion, 
and  I  think  that  the  first  two  pleas  sought  to 
be  put  on  the  record  are  quite  unnecessary, 
because  the  plaintiff  will  be  bound  to  prove  the 
facts  which  they  would  traverse.  As  to  the 
other  pleas,  independantly  of  any  other  agree- 
ment, I  think  that  under  sec.  148,  it  is  not 
competent  to  the  defendant,  when  the  plaintiff 
has  proved  what  he  is  directed  to  prove,  to  set 
up  the  defence;  and  this  observation  applies 
with  more  force  to  the  plea,  that  the  calls  were 
made  for  other  purpose:*  than  those  mentioned 
in  (he  act.  The  consequence  of  allowing  that 
plea  would  be*  this,  that  if  the  directors  of  the 
company,  which  was  catablished  for  certain 
purposes,  should  do  any  one  thing  illegally 
which  cost  money,  the  defendant  could  set  up 
as  a  defence,  that  that  expence  had  been  in- 
currred  and  that  the  calls  were  made  for  the 
purpose  of  paying  it. 

Maule,  J. — I  also  think  that  these  pleas  ara 
against  the  policy,  as  well  as  the  express 
terms,  of  the  statute,  and  ought  not  to  be 
allowed. 

Rules  discharged. — The  Brighton  Railway 
Company  v.  fflUon  ;   Same  v.  Fairclough,  M. 

T.  1S39.    C.  P.  

dpc^cquer  of  9Uai^. 

nSR    AND    OCCUPATION. — EVICTION   UPON 
A8SUMPSIT.— SPECIAL   PLEA. 

To  a  count  for  use  and  occupation,  the  de- 
fendant pleaded  specially  an  eviction  during 
the  quarter  for  which  the  rent  was  sought 
to  be  recovered :  held  bad,  as  amounting  to 
wm  assumpsit. 

Tills  was  an  action  of  assumpsit  for  the  use 
aud  occupation  of  certain  apartments.  There 
was  a  special  demurrer  to  the  defendant's  plea, 
assigning  for  cause  that  it  was  an  argumeufa- 
tive  traverse  of  the  contract  mentioned  in  the 
declaration. 

Hurlstone  supported  the  demurrer,  but  was 
stopped  by  the  Court. 

bowling,  in  support  of  the  plea.  The  plea 
confesses  and  avoids  the  action.  It  admits  the 
contract  as  alleged  in  the  declaration,  but 
shows,  that  the  right  to  recover  the  rent  for  a 
certain  period  is  suspended  by  the  eviction  of 
the  defendant.  In  fVaddilove  v.  Barnett,*- 
which  was  an  action  for  use  and  occupation,  it 

•  4  Dowl.  p!  C.  347. 


was  held,  that  the  defendant  might,  under  the 
general  isi<ue,  irive  in  evidence  the  fact  of  the 
plaintiff  having  mortgaged  the  premises  prior 
to  the  commencement  of  the  tenancy,  and  that 
the  mortgagee  had  given  him  notice  not  to  pay 
the  rent  to  the  mortgagor,  but  that  under  such 
plea  he  could  only  discharge  himself  as  to  the 
rent  which  accrued  due  after  the  notice,  aud 
that  in  respect  of  the  by-gone  rent,  the  matter 
must  be  specially  pleaded  That  that  decision 
was  given  on  the  ground  that  an  occupation 
by  consent  of  the  mortgagee  had  taken  place, 
and  that  there  was  a  right  of  action  against  the 
defendant  up  to  the  time  of  givmg  the  notice. 
Th«  Court  considered,  that  aa  to  such  rent  the 
facts  only  amounted  to  a  confession  and  avoid- 
ance, as  the  character  and  consequences  of  the 
by-gone  occupancy  could  not  be  altered  by  the 
notice.  In  the  present  case  there  has  been  an 
occupation,  in  part,  up  to  the  time  of  the  evic- 
tion. If  the  general  issue  alone  was  pleaded, 
the  plaintiff  might  produce,  at  the  trial,  the 
written  agreement  under  which  the  defendant 
held,  and  that  would  be  evidence  of  the  con- 
tract declared  upon. 

Parke,  B. — The  promise  laid  in  the  declara- 
tion arises  by  implication  of  law,  from  the  fact 
alleged;  namely,  "  that  the  defendant  held  and 
enjoyed  the  premises  by  the  sufferance  and 
permission  of  the  plaintin.  The  general  i^soe 
would  <leny  that  fact,  and  this  plea  is  bad  as 
having  an  argumentative  traverse  of  the  facts 
from  which  the  implied  promise  arises.  The 
deffindant  may  have  liberty  to  amend,  other- 
wise, 

Judgment  for  the  plaintiff.  —  Prentice  v. 
£//io//,  M.T.I  839.    Exch. 
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The  new  Penny  Postage  is  to  come  into  ' 
operation  on  the  10th  of  January.  Such  of 
our  Country  Subscribers  as  desire  to  receive 
the  Legal  Observer  by  Post  will  please  to  send 
their  numes  to  the  Publisher.  We  shall  state 
the  mode  in  which  it  will  be  supplied  in  our 
next  Number. 

After  the  hearing  of  the  appeal  by  the 
Judges,  reported  p.  13^,  ante,  we  are  ioforra- 
ed  that  a  meeting  of  the  Board  of  ExamiDers 
was  held  to  consider  the  circumstances  of  the 
appellant's  case;  and  after  much  considera- 
tion of  the  particular  case,  and  its  bearing  oa 
other  cases,  not  only  at  the  same  examination, 
but  with  reference  to  the  mode  of  proceedings 
in  future,  the  Examiners  deemed  it  right  to 
decline  any  further  examination  at  present. 

The  Letters  on  the  Preliminary  Examiaa- 
tion  of  Articled  Clerks ;  and  on  the  Non-pay> 
ment  of  Country  Agents ;  will  be  inserted  in 
an  early  Number. 

We  cannot  undertake  to  insert  or  answer 
the  various  Queries  which  are  sent  us,  althou^U 
we  occasionally  find  room  for  the  discuaaion  of 
useful  points. 

Erratum,  p.  13/,  last  line,  insert  '*noi'* 
before  the  words  "exceeding  half  an  ounce 
weigh!." 


triie  tt^gal  i^bwv^^v. 


SATURDAY,  JANUARY  4,  1840. 


''  Quod  mugls  ad  NO« 


Pditinet,  et  oescire  malum  etiy  agluunu*. 


Hot  AT. 


REFORM  IN  CHANCERY. 

Ws  have  now  for  some  years  been  humble 
but  zealous  labourers  in  the  cause  of  Chan- 
cery Reform,  and  besides  oar  own  remarks 
and  suggestions,  and  those  of  our  corres- 
pondents, we  have  brought  before  our  read- 
ers the  several  plans  for  effecting  it  of  Mr. 
Lynch,  Mr.  Garratt,  Mr.  Miller,  and  Mr. 
Spence,  gentlemen  of  very  different  politics, 
two  being  Tories,  and  the  other  two  being 
Reformers,  but  all  concurring  in  this,  per- 
haps the  most  called- for,  of  all  reforms.  We 
cannot  commence  the  year  1 840  to  better 
advantage,  as  we  think,  than  in  renewing 
the  subject,  and  we  do  so  for  the  purpose  of 
gladly  hailing  another  labourer  in  the  vine- 
yard—the  Quarterly  Review,   which   has 
often  before  assisted  the  cause  of  judicious 
law  reform.     In  the  number  for  December, 
just  published,  we  find  a  sensible  article  on 
the  state  of  the  Equity  Courts;  and  as  we 
conceive  that  our  readers  are  now  pretty 
well  'acquainted  with  the  present  state  of 
the  question,  we  think  we  cannot  do  better 
than   give  the  remedy  for   the   admitted 
grievance  proposed  by  the  reviewer.     He 
begins  by  stating  "  the  existence  of  a  gene- 
ral conviction  amongst  well-informed  and 
able  men  that  considerable  reforms  are  re- 
quired  in  our  Courts  of  Equity,  and  that  the 
time  is  fast  approaching  when  some  attempt 
to  carry  them  into  effect  must  be  made  by 
the  legislature ;"  and  then,  after  briefly  re- 
ferring to  the  long  list  of  causes  set  down  for 
hearing,  the  difficulties  and  delay  of  obtain- 
ing it,  and  the  great  inconvenience  of  the 
established  rule  in  equity  pleading,  that  all 
persona   interested  must    be  parties,    the 
writer   proceeds  to  propose   the  following 
plan:  — 

"  ft  is  expedient  to  f^ive  a  power,  not  merely 
ofdeliberaiton,  but  of  legislation,  to  seme  body 
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of  persons  on  these  and  other  such  subject^. 
And  we  think,  upon  the  whole,  that  it  woiild 
be  best  to  foUow  the  precedent  already  made, 
[ihat  of  the  common  law  commission]  and  to 
vest  in  the  Lord  Chancellor,  the  Master  of  the 
[lolls,  the  Vice  Chancellor,  the  Lord  Chief 
Baron,  the  Equity  Baron  of  the'  Excheciuer, 
one  of  the  Masters  in  Chancery,  and  one  emi> 
nent  barrister,  or  any  five  of  them  (the  Lord 
Chancellor  being  always  one)  the  power  of 
alterinf^  all  proceediuf^s  in  the  Courts  of  Equity, 
and  of  directing  new  modes  of  pleadinir  and 
taking  evidence  if  necessary,  so  as  to  shorten 
and  simplify,  and  render  less  expensive  the 
proceediof(s  in  those  Courts.  This  is  a  power 
which  parliament  cnnnot  exercise  in  person. 
•  •  •  •  We  think,  therefore,  that  the 
public  good  would  in  the  end  be  best  attained 
by  the  arrangement  we  propose, — and  it  has  as 
least  one  merit,  that  it  would  cost  but  little ; 
for  of  course  all  those  eminent  persons  who  are 
already  in  office  wonld  not  have  any  increase  of 
salary,  hut  would  consider  this  as  ouly  a  part  of 
their  judicial  duties.  These  regulations  should 
hHve  the  effect  of  laws  enactea  by  parliament ; 
but  in  order  that  there  may  be  reserved  to  each 
branch  of  the  legislature  a  complete  veto,  ac- 
eording  to  the  precedent  to  which  we  have  re- 
ferred,  they  should,  although  acted  upon  im- 
mediately, be  laid  before  parliament  within  a 
limited  time,  which  should  be  as  short  as  pos- 
sible; and  if  either  house,  by  resolution,  dis- 
sented from  all  or  any  of  them,  the  whole,  or 
that  part  dissented  from,  should  thenceforward 
be  void.  The  veto  of  the  crown,  in  like  man- 
ner should  be  preserved  by  not  allowing  them 
to  be  acted  upon  at  all  till  published  in  the 
Gazette  by  order  of  the  Privy  Council." 

So  far  for  a  mode  of  altering  the  defects 
in  Equity  Pleading.  Now  for  the  disposing 
of  the  existing  arrear  in  causes  and  other 
business  before  the  Courts,  which  the  writer 
says,  and  truly  says,  is  increasing  "  in  the 
Court  of  the  Master  of  the  Rolls  as  well  as 
in  those  of  the  Chancellor  and  Vice  Chan- 
cellor." 

"  Some  additional  assistance  most  therefore 
be  provided,  and  two  plaus  seem  to  have  been 


iy« 
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presented  to  the  attention  of  the  legiaUture ; 
one  being  to  establish  a  new  judge  in  the  Court 
of  Chancery,  and  the  other  to  increase  the 
efficiency  of  the  Bqnity  Court  in  the  Exche- 
quer. We  are  inclined  to  think  that  both 
plans  should  be  carried  into  effect,  and  that 
the  addition  even  of  these  two  judges  would 
rather  fall  short  of  than  exceed  the  necessity 
of  the  case.    The  ^drantage  of  the  former 

5 Ian,  in  case  one  only  be  persevered  in,  is,  no 
oubt,  the  uniformity  which  would  be  pre- 
served, both  in  (questions  of  practice  ana  in 
the  ultimate  decision  of  the  causes,  by  the 

feneral  superintendence  on  appeal  whicn  the 
lOrd  Chancellor  would  exercise  over  the  whole 
of  his  Court.  On  the  other  band  the  economy 
of  the  latter  plan  is  a  powerful  reason  for 
adopting  it.  At  present,  we  have,  in  the  Ex- 
cheouer,  a  Court  complete,  or  nearly  so,  as  to 
all  Its  officers — and  only  reouiring  a  judge 
constantly  presiding  there,  ana,  if  we  mistake 
not,  (ana  we  have  no  doubt  that  our  informa- 
tion is  correct,)  even  the  salary  of  an  additional 
baron  might  be  provided  for  out  of  the  suitor's 
fund  of  the  Court  of  Exchequer,  without  cost- 

*  ing  the  country  a  single  farthing.  The  pre- 
sent annual  surplus  of  the  interest  on  that  fund 
(after  providing  for  certain  salaries  of  the  offi- 
cers of  Court,  amounting  to  2,100/.  per  an- 
num) exceeds  7)000/.,  and  it  is  accumulating 
now  to  no  very  Useful  purpose.  If,  however, 
this  fund  were  thus  applied,  the  government 
might  perhaps  be  called  upon  to  undertake  to 
guarantee  the  suitors  against  any  possible  risk. 
We  do  not  apprehend  that,  if  this  were  done, 
the  danger  to  the  revenue  would  be  very  im- 
minent. In  truth,  no  guarantee  is  requisite, 
for  this  fund  is  the  produce  of  the  invest- 
ment in  the  stocks  of  a  portion  of  the  sums 
paid  in  for  temporary  purposes,  and  which 
the  suitors  do  not  wish  to  I)e  invested  at  inte- 
rest for  their  benefit.  These  sums  had,  till 
lately,  ^been  paid  into  the  Bank  of  England, 
and  the  average  balance,  bearing  no  inte- 
rest,  was  very  great,  productive  in  fact,  of 
benefit  only  to  the  bank.  A  power,  therefore, 
was  given  to  invest  a  part  of  it  in  the  funds, 
leaving  a  sufficient  balance  to  answer  all  current 
demands.  The  increase  of  the  business  of  the 
Court  would  probably  increase  this  fund,  in 
like  manner  as  the  surplus  of  deposits  at  the 
bank  increases  with  the  increase  of  the  business 
of  the  firm.  We,  therefore,  if  we  were  to 
choose  between  the  two  plans  in  the  present 
state  of  the  finances  of  the  country,  would 
prefer  the  latter ;  and  in  order  to  obtain  that 
uniformity  of  decision,  which  we  agree  cannot 
be  too  highly  valued,  we  think  it  worthy  of 
consideration,  whether  the  immediate  appeal 
from  the  Court  of  Exchequer  in  Equity  might 
not  be  well  transferred  from  the  House  of 
Lords  to  the  Lord  Chancellor,  limiting,  per- 
haps, the  ultimate  appeal  to  the  House  of 
Lords,  to  those  cases  where  the  decision  of  the 
court  bf  low  is  reversed  by  the  Chancellor.  In 
addition  to  this,  the  practice  should  be  made 

.  uniform,  in  the  same  manner  as  was  done  in 
the  three  Courts  of  Common  Law,  by  orders 
from  the  body  before  alluded  to,  consisting  of 


all  the  judges  of  the  Courts  of  Equity.*  But 
we  have  no  doubt  that  it  will  be  found  neces- 
sary to  earry  both  plans  into  effect,  and  we 
are  clearly  of  opinion^  with  Lord  Langdale, 
that  any  expense  incnrred  for  that  purpofe, 
will  be  found  to  be  the  truest  eeonomy." 

But  the  reviewer  also  glances  at  a  pro 
tempore  and  extraordinary  mode  of  dispos- 
ing of  the  existing  arrear,  which  has  already 
been  suggested  in  these  columns :  we  mean 
the  appointment  of  a  temporary  cominissioD, 
to  consist  of  persons  having  held  the  great 
seal,  annexing  to  such  appointment  a  salary 
of  7000/.  a-year,  which  would  be  daring  the 
joint  lives  of  Lord  Cottenham,  Lyndhuret, 
and  Brougham  only  an  additional  expense  of 
2000/.  a-year  each.  This  woiUd  be  in  ac- 
cordance with  a  suggestion  originally  made 
by  Lord  Eldon,  who  always  said  that  an  Ex- 
Lord  Chancellor  should  do  something  fox  his 
salary.  If  this  suggestion  be  seriously  en- 
tertained, we  think  it  should  be  made  to 
extend  to  the  Great  Seal  of  Ireland  as  well 
as  that  of  England,  as  it  would  thus  render 
available  the  services  of  Sir  EdwardSugden 
and  others. 

We  shall  also  extract  the  observations  of 
the  reviewer  as  to  the  Masters*  Offices ;  and 
he  very  properly  says  that,  unless  the  re- 
form extends  to  them,  it  will  be  of  very 
little  use.  It  will  be  seen  that  we  have 
had  the  good  fortune  to  anticipate  most  of 
his  suggestions  in  the  remarks  we  recently 
made  on  the  same  subject.^  But  they  can- 
not be  brought  before  the  public  too  often 
until  the  grievance  be  remedied. 

"  Now  to  the  third  stage,  the  Master's  offices. 
Here  also  additional  help  is  possibly  needed ; 
but  before  it  is  applied  for,  the  public  ought  to 
be  fully  satisfied  that  all  is  done  which  can  be 
by  the  present  staff.  In  order  to  accomplish 
this  purpose,  we  are  clearly  of  opinion  thai  it 
is  necessary  that  the  Masters  should  do  their 
business  in  public,  and  should  take  their  cases 
in  orderly  rotation,  if  possiide.  Every  one 
who  is  behind  the  curtain,  knows  how  great 

A  One  important    difference    between    thr 
Equity  Court  in  the  Exchequer  and  the  Court 
of  Chancery  exists,   which   we  should   ha«e 
thought  needed  only  to  be  mentioned  in  onier 
that  it  might  be  corrected.    Tliere  are  fee^ 
payable    in  name  to  the  Queen's    Remem- 
brancer, but  in  reality,  to  the  Treasury,  which 
are  levied  on  the  suitors,  in  addition   to  those 
payable,  as  in  the  Court  of  Chancery,  to  the 
officers  of  the  Court.    For  these    addition^ 
fees  no  business  is  done,  yet,  though,  as  we  are 
informed,  both  Lord  jibinger  and  Mr.  Baroo 
Alderion,  have  repeatedly  brought  this  shame- 
ful anomaly  before  the  proper  authorities,  they 
have  as  yet  done  so  without  obtaining-  redress 
for  the  suitors. 

t  See  anti,  p.  98,  99. 
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iBciUties  for  delay  the  want  of  publicity  affords. 
Tlie  Master  sHtinfi:  in  public  becomes  a  judife— 
if  he  18  not  punctual  to  his  time,  if  he  is  uncer- 
tain in  his  decisions,  or  if  he  allows  frivolous 
reasons  for  postponement,  he  loses  reputation 
— and  besides,  the  pivacy  of  a  Court  allows  of 
the   holding    of  office    by    inferior    persons. 
These  appointments  are  now  no  longer  in  the 
gift  of  the  Lord  Chancellor,  but  have  been 
(withoat  ?ery  good   reason  we  think)  trans- 
ferred to  Ibe  prime  minister :  and  we  have  an 
old-fashioned  constitutional  jealousy,  in  which 
we  believe  the  public  to  participate,  lest  they 
should  be  given  to  brawlmg  politicians,  rather 
than    to   accomplished  lawyers.     We    would 
therefore  wish  them  to  sit  in  public  at  given 
times  and  in  given  places,  and  to  hear  the  mat- 
ters referred  to  them,  not  as  they  do^  now,  by 
manv  and  short  instalments,  at  long  intervals, 
but  m  orderly  rotation,  and  if  possible,  to  an 
end  in  one  or  two  hearings.    There  is  another 
arrangement  also,  which  we  should  wish  to  see 
adopted.    The  references  to  these  officers  are 
on  various  subjects.   Sometimes  they  are  called 
upon  to  determine  whether  a  complete  title  to 
landed  proj^My  can  be  made  by  a  vendor  to  a 
purchaser;  sometimes  to  wind  up  a  long  and 
intricate  mercantile  aecottat«under  a  partner- 
ship; sometimes  to  trace  out  a  fraud.    These 
mni  various  other    matters   obviously  f^Quire 
talettC  aMi  information   of   wholly    different 
kinds.     Why  ift  tkr  division  of  labour  not  r^-^ 
sorted  to?    The  caMCS^  we  believe,  are  re- 
ferred to  each  Master  in  a  sort  o£ rotation;  and 
the  consequence  is,  that  when,  for  inntance,  a 
conveyancing  question  goes  to  a  non-convey- 
ancing Master,  the  unhappy  parties  have  often 
to  lay  a  case  before  some  eminent  conveyancer, 
in  order  that  the  Master  may  come  to  a  prope'r 
decision.    This  ought   not  to    be   the   case. 
Why  are  not  all  such  cases  referred  to  a  Mas- 
ter  specially  appointed  for  his  knowledge  of 
them,  who  by  that  very  knowledge,  and  the 
devotion  of  his  understanding  to  one  subject, 
would  not  only  decide  with  greater  dispatch, 
but  with  incomparably  greater  satisfaction  to 
all  parties? — ana  in  like  manner  as  to  other 
subjects.     As  to  accounts,  which  occupy  a 
great  portion  of  the  lime,  and  cause  much  of 
the  expense,  why  are  these  not  taken  from  the 
Masters  in  Chancery,  and  referred  to  account- 
ants specially  appomted  to  take  them,  under 
the  superintendence  of  the  Masters  ?— mercan- 
tile men  or  attornies,  or  the  like,  might  then  be 
appointed  with  great  advantage  for  those  pur- 
pose^.    Again ;  why  is  one  Master  constantly 
employed  in  signing  affidavits  and  other  mere 
routine  details,  when  the  business  is  in  fact  done 
before  his  desk  by  an  officer,  who  might  just  as 
well  act  in  person,  and  who,  if  he  did  so,  would 
set  one  more  master  at  liberty,  who  might  then 
he  employed  to  do  important  work  for  the  real 
benefit  of^the  suitors?  These,  and  we  doubt  not, 
many  other  arrangements,  might  be  made,  and 
if  made,  might  increase  the  power  in  the  Mas. 
ter's  offices.    If,  then,  their  number  still  re- 
mained insufficient  to  keep  up  with  the  in- 
creased speed  of  the  Court,    more  Masters 
must  be  appointed.    But  we  own  we  think  that 


the  division  of  labour  we  hare  suggested,  and 
the  sending  of  accounts  to  accountants  ap- 
pointed by  the  Court,  who  should  act  under  the 
superintendence  of  the  Masters,  would  probably 
be  found  sufficient." 

Here  we  shall  leave  the  subject  for  the 
present.  But  we  shall  shortly  bring  before 
our  readers  the  actual  state  of  the  business 
now  in  arrear — a  painful  but  a  necessary 
duty. 

PRACTICAL  POINTS  OP  GENERAL 

INTEREST. 


JOINT-STOCK  COMPANY. 

Wb  have  from  time  to  time  given  most  of 
the  recent  cases  as  to  joint-stock  com- 
panies.    We  add  the  foUowing : 

A  contract  was  entered  into  by  certain 
persons  being  directors  of  the  "  United 
Mine  Company."  There  were  originally 
seven  directors;  two  of  them  were  dead 
before  the  alleged  contract;  a  third  had 
become  previously  bankrupt,  since  wluch 
time  he  had  ceased  to  take  part  as  director 
in  managing  the  concerns  of  the  company. 
The  remaining  four  directors  brought  an 
^tion ;  and  the  question  was  whether  the 
banl(r^pt  director  should  not  have  been 
made  a'  party  to  the  suit.  In  the  judg- 
ment deliverefi  by  Mr.  Justice  LdUledaie, 
he  gave  an  opinion  of  some  interest  in 
relation  to  joint-stock  companies.  The 
learned  Judge  said,  "  A  company  may  un- 
doubtedly invest  certain  persons  as  directors 
with  authority  to  manage  the  afffidrs  of  the 
company,  and  to  sue  for  them.  This  com- 
pany was  constituted  by  deed,  and  it  be- 
came necessary  to  see  whether  the  plaintiffs 
were  directors  and  had  power  to  sue,  for  it 
would  not  be  enough  that  they  were  direc- 
tors unless  they  had  also  power  to  sue.  The 
deed,  therefore,  should  have  been  produced 
for  this  purpose,  and  also  to  shew,  if  such 
was  the  fact,  that  any  director  becoming  a 
bankrupt  ceased  to  be  a  director,  for  in 
point  of  law  his  bankruptcy  of  itself  would- 
have  no  such  effect."  The  other  Judges 
agreed  that  the  deed  must  be  produced. — 
Phelps  v.  Lyle,  2  Per.  &  Dav.  314. 

HASTT  BRIEFS. 

The  following  case  on  another  point  may 
be  useful)  by  way  of  hint  to  some  of  our 
friends : 

In  a  country  cause,  where  issue  was  joined 
in  Hilary  Term,  notice  of  trial  given  on  the 
12th  of  February,  and  the  cause  settled  on 
the  16th,  the  Master  disallowed,  on  taxa- 
tion of  the  plaintiff 's  costs,  one  half  of  the 
charges  for  the  briefs,  conceiving  that  they 
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had  been,  prepared  with  tmnecesearj  hftste, 
for  the  mere  purpose  of  making  costs,  the 
commission- day  not  being  till  the  6th  of 
March.  F»  V.  Lee  moved  that  the  Master 
might  be  directed  to  review  his  taxation. 
JHndal,  C.  J.— It  seems  to  me  that  this  is 
very  much  a  matter  for  the  Master^s  dis- 
cretion ;  and  I  cannot  under  the  circum- 
stances say  that  he  has  done  wrong  in  al- 
lowing only  half  the  charge  for  preparing 
the  briefs.  The  rest  of  the  Court  concur- 
ring.— Rule  refused.  Bucknell  v.^Boydell, 
1  Scott,  171.  .  '       . 
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NOTICES  OF  NEW  BOOKS; 


ings  on  the  Interpleader  Act,  &c.«- Forms 
relating  to  Evidence  and  Witnesses.—  Pro- 
ceedings for  the  recovery  and  taxation  of 
Costs. 

From  two  or  three  of  tiiese  heads  we 
might  be  disposed  to  make  some  extracts* 
but  the  book  either  already  is,  or  soon  will 
be,  in  the  possession  of  all  our  readers 
whose  professional  avocations  it  imme- 
diately concerns.  The  Preface  and  Index 
remain  to  be  published,  and  we  wish  the 
venerable  author  heahh  to  complete  the 
latter  with  his  accustomed  precision. 


practical  Forms  and  Entries  of  Proceedings 
in  the. Courts  of  Queen's  Bench,  Comnum 
Pleas,  and  Esehefuer  of  Pleas.  By  Wm. 
Tidd,  Esq.,  of  the  Inner  Temple,  Bar- 
rister at  Law.  London,  1840 :  Saunders 
&  Benniog,  and  H.  Butterworth. 

Thb  Common  Law  Fraetitioner  wtU  wel- 
oome  the  appearance  of  this  new  Edition, 
being  the  Eighth,  of  Mr.  Tidd*s  Forms.  We 
are  glad  to  observe  that  the  venerable 
oracle  of  Common  Law  Practice  has  evi- 
denUy  accomplished  this  part  of  his  work 
with  onabated  care  and  unwearied  dili- 
gence. The  contents  of  the  prenous  Edi- 
tions have  been  revised  and  corrected  with 
Mr.  Tidd*s  well-known  accuracy,  and  many 
riew^  and  valuable  Forms  have  been  incor- 
porated in  their  fitting  places.  The  Sta- 
tutes and  Rules  of  Court  which  have  been 
promulgated  since  the  former  Edition;  vary- 
ing in  any  respect  the  form  of  Legal  Pro- 
oeedings,  have  been  duly  attended  to  both 
in  the  Forms  and  tiie  explanatcnry  Notes 
and  References.  The  whole  work  bas  been 
arranged  with  admirable  method,  and  the 
Notes  are,  .as  might  be  expected,  par* 
ticularly  valuable. 

.  The  following,  amongst  other  parts  of 
the  work,  have  either  undergone  consider- 
able alterations  since  the  previous  Edition, 
or'  are  entirely  new,  and  will  be  found  of 
great  service  to  the  Practitioner  t 

Forms. of  Articles  of.  Clerkshipi  Service 
and  Examination  of  Clerks,  and  Forms  re- 
lating to  the.  Admission  and  Re-admission 
of  Attorneys,  &c. — Forms  relating  to  the 
Service  of  the  Writ  of  Summons,  and  the 
Execution  of  the  Writ  of  Distringas,  &c. — 
Affidavits  to  hold  to  Bail,  and  Warrant  to 
Arrest,  &c. ;  Proceedings  by  and  against 
Attorneys,  and  for  the  delivery  and  taxa- 
tion of  their  Bills  of  Costs,  &c. — Notices  of 
Motion,  Affidavits,  and  Rules  of  Court,  &c. 
for  setting  aside  Proceedings,  and  Proceed* 


THE  EXAMINATION  OF  ARTICLED 

CLERKS. 

Thr  Hilary  Term  Examination  will  probably 
commence  on  Wednesday  the  22d  instant, 
being  the  first  of  the  ten  days  within  which, 
according  to  the  general  rule  of  Court,  the 
Examination  must  take  place.  We  have 
again  to  remind  those  whom  it  may  concern 
that  they  should  not  wait  for  the  circaiar 
which  is  sent  as  a  matter  of  couiteay  (not 
prescribed  by  the  rule  of  Court),  informing 
the  candidates  of  the  day  of  examination, 
and  as  a  matter  of  precaution  subjoining 
the  questions  as  to  due  service.  The  can- 
didates should  prepare  their  testimonials,  to 
be  left  early  in  the  Term,  before  the  expi-* 
ration  of  the  first  seven  days,  in  order  that 
any  defects  may  be  supf^ied  in  due  time. 

We  briefly  noticed  last  week  the  resiilt 
of  the  meeting  of  the  examiners  on  the  ap- 
plication of  one  of  the  candidates  for  an 
immediate  re-examination,  the  Judges  hav- 
ing authorized  the  examiners  to  proceed  in 
the  particular  case  during  tbe,vacation,  if  they 
in  their  discretion  deemed  it  proper  to  do  so; 

llie  candidate,  by^applying  to  the  Court 
to  dispense  with  the  term's  notice,  may  be 
examined  next  term  at  the  usual  time. — 
We  think  this  determination  of  the  Exa- 
miners was  a  prudent  one,  considered  as  a 
precedent,  and  we  have  no  doubt  it  was  a 
just  one  as  regards  the  applicant.  It  does 
not  appear  that  he  made  out  a  case  of  failure 
from  actual  illness  on  the  day  of  examination; 
and  if  a  slight  degree  of  ill  health  or  '*  ner- 
vous timidity,"  would  be  sufficient  to  entitle 
a  party  to  a  second  trial  the  same  term,  we 
have  no  doubt  several  of  the  other  nnauc- 
cessful  candidates  would  lay  claim  to  the 
like  indulgence,  and  that  it  would  be  diffi- 
cult for  the  examiners  at  any  future  time  to 
resist  the  importunities  of  the  friends  and 
relations  of  those  who  did  not  obtain  Xhear 
certificates. 

We  hear  from  several  quarters,  that  it 
had  become  a  subject  of  remaik  amongst 
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many  of  the  young  men  preparing  for  exami* 
nation,  that  there  was  nothing  to  apprehend 
regarding  the  result,  and  therefore,  small 
pains  were  sufficient  to  pioss  the  ordeal. 
Now,  whatever  difference  of  opinion  may 
remain,  if  aay^  on  the  utility  of  the  exami- 
nation, it  18  unquestionable,  that  so  long  as 
it  continues,  it  should  be  effective.  We 
have  no  notion  that  it  will  be  made  too 
severe,  and  it  will  be  generally  admitted  that 
it  ought  not  to  be  too  lenient.  It  is  very 
probable  that  the  recent  appeal,  terminating 
as  it  has,  will  produce  much  good« 


ON  THB  LAW  AS  TO  MARRIAGES 
ABROAD  BETWEEN  ENGUSIf  SUB- 
JECTS WITHIN  THE  PROHIBITED 
DEGREES,     

Tjib  present  article  has  been  written  at  the 
request  of  ceveral  country  readers,  in  the  hope 
of  directing  the  attention  of  the  professbn  to 
the  necessity  existing  for  some  further  legisla* 
Cire  provisions  on  the  subject. 

Whatbvkr  may  be  the  opinion  entertained  of 
Lord  Brouxham's  attainments  ^  a  lawyer,  and 
hit  qualifications  as  a  jud^e,  it  is  impossible  to 
tvitbtiold    our  admiration  of  the  mode  with 
which  be  has  from  time  to  time  dealt  with  Rome 
of  tliose  minified  questions  of  law  and  juris- 
Ijrudence  to  which  lie  has  always  evidently  had 
«o  much  satisfaction  in  addressing  himself.   In 
4Mur  estimation,  indeed,  it  is  upon  «iuesstons  ol 
(his  sort  that  both  be  and  Lord  Lyiidhurst  have 
most  distinguished  themselves ;  and  certainly 
the  (%v»  ex-chancellors  are  those  in  particular 
ataoiig  the  eminent  lawyers  of  the  House  of 
Peerv,  that  the  profession  looks  to  in  cases  of 
conflict  lietweeH'  tlie  laws  of  diflfererit  countries 
or  of  differeoi  parts  of  oar  own  country,  espe- 
cially between  England  and  ScotlawU  and  from 
%vbom  it  expects  the  initiation  of  measures  to 
reconcile  the  great  difficulties  arising  from  this 
source.    In  no  branch  is  this  conflict  so  re« 
markable  as  in  tlie  law  relating  to  marriage ; 
aad  on  no  other  subject  do  we  recollect  any 
IvgsX '  prelections  of  the  two  learned  Lords  we 
liav^  just  named,  more  interesting  than  those 
they  have  given  in  two  recent  cases  on  the 
Hiarriage  law,  to  which  we  shall  presently  have 
to  ad  vert. A    Of  the  intricacies  of  this  subject^ 
and   of   the  perplexities  and  misfuriunes  to 
which  it  gives  rise,  it  must  be  acknouiedged, 
too,  that  the  essay  and  speech  named  at  the 
(oa^  oi  tills  article^  contain  a  most  interesting, 

*  Birtwhistle  v.  Fardill,  and  Warrender  v. 
iFarrender,  both  m  9  Bltgh's  Rep. 

^  Discourse  on  the  law  of  Marnage,  Divorce, 
and  Legitimacy  I  and  Speech  on  a  proposed 
tictiCcli'  Marriage  and  Divorce  Bill.  By  Lord 
Brougham,  liord  Brouglutm's  Speeches,  vo). 
3,  p.  431,  &c.  1838. 

ThC'  praseni  «nide  may  be  considered  as  a 
review  of  this  Discourse,  and  also  of  the  Com-  * 
ancntaries  on  Colonial  and  Foreign  Laws,  and 


vigorous,  and  luminous  exposition;  and  also 
that  the  measure  of  remedy  proposed,  if  not 
altogether  sufficient,  is  one  deserving  of  great 
res|)ect  s^id  consideration. 

In  the  present  article  it  is  not  our  inten- 
tion to  follow  his  Lordship  through  the  three 
liranches  into  which  he  has  .naturally  divided 
his  subject— -marriage,  legitimacy,  and  divorce, 
but  almost  entirely  to  confine  oiirselves  to  tlie 
first,  and  even  to  a  part  of  the  first  of  these 
branches;  and  to  diicusi  the  law  as  aflected 
by  Lord  Lyndhurst's  Act  of  1835,  rendering 
void  mnrriages  which  were  before  only  void- 
able— to  state  some  of  the  mischiefs  arising 
from  this  part  of  the  law,  and  the  evasions  of 
it  still  practised  \  and  to  point  out  some  Icgts* 
lative  remedies  which  it  seems  to  us  the  evils 
growing  up  under  the  new  state  of  the  law  re- 
4|uire,  Before  leaving  Lord  Brougham's  pro- 
posed measure,  we  may  as  well  mention,  how- 
ever, that  it  would,  we  think,  have  been  better 
divided  into  three  measures,  one  addressed  to 
each  branch  of  the  subject ;  an<I  also  that,  as 
at  present  framed,  it  would  Iks  almost  Inope- 
rative from  being  altogether  confined  to  the 
mutual  tiearings  .of  the  English  and. Scotch 
Marriage  Laws  on  each  other,  and  not  embra* 
cing  the  cases,  now  so  common,  of  marriages 
solemnized  on  the  continent  to  evade  the  ope- 
ration of  our  own  very  peculiar  matrimonial^ 
regulations. 

It  is  pretty  well  understood,  and  we  believe 
accurately,  that  Lord  Lyndhorst's  Statute  of 
1835  was  directed  to  the  cases  of  a  nobleman 
of  high  rank,  an  attack  on  whose  marriage  with 
the  »ister  of  a  deceased  wife  was  feared,  and  of 
some  few  other  individuals  whose  names  are 
well  known,  and  who  were  similarly  circum- 
stanced. Though  of  course  nothing  could  bd 
more  natural,  or  less  oitjectionablej  than  that 
parties  feeling,  in  their  own  persons,  the  mis* 
chievous  etifects  of  the  then  existing  law  as  to 
voidable  marriages,  should  be  the  moving  parw 
ties'  to  a  change ;  yet  it  is  certainly  to  be  la- 
mented that  measurt*s  professedly  euacte<l  on 
public  grounds  should  so  often  have,  in  (heir 
origin,  apersonat  reference  to  some  individual 
case.  Tlie  law  in  such  a  case,  necessarily  is 
more  imperfect  in  its  future  bearings  and  ope- 
rations. If  a  law  be  really  started  for  soma 
personal  and  imiividual  purposes  ;  to  quiet,  for 
tnstaace,  tlie  title  of  the  son  of  the  £arl  of  /#.» 
or  the  conscience  of  the  Duchess  of  /?.,  it  is 
impossible  that  its  workings  oo  society  and  o« 
international  rules  can  be  so  fully  considered 

their  Conflict,  by  William  Burge,  Esq..  Q.  a 
Vol.  t.  Chaps.  2,  3, 4,  6,  and  8.  1838  ;  and  of 
the  Act  6  &  6  W.  4,  c.  64,  to  render  certain 
Marriages  valid,  and  to  alter  the  Law  with 
respect  to  certain  voidable  Marriages. 

^  Seeing,  as  his  Lordship  has  eo  clearly,  the 
weight  aiid  extent  of  the  evils  to  which  his 
measure  was  addressed,  why  has  he  been  con- 
tent merely  to  carry  in  and  print  a  bill  in  1835, 
and  to  do  nothing  more  ?  Can  the  mere  deli- 
very of  a  speech  in  1835,  and  the  printing  it 
with  a  little  prefstory  matter  in  1838,  be  enough 
to  satisfy  Lord  Brougham's  mind  that  he  has 
done  his  duty  to  such  a  subject  ? 
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as  they  should.  The  mariiasre  law,  of  all 
branches  of  law,  has  been  pectiliarlv  unfortu- 
nate in  this  respect ;  for  alinttst  all  the  acts  on 
this  subject  in  the  statute  book,  if  their  secret 
history  could  be  traced,  would  from  the  earliest 
of  them,  be  found  to  have  had  much  of  perso- 
nal reference  in  their  oriipn.  There  l»einj;but 
little  consideration  how  far  laws  of  this  sort  are 
adapted  to  the  state  of  the  public  mind>f— as  a 
consequence,  {when  passed,  they  are  looked 
upon  like  the  revenue  laws,  as  having  been 
made  to  be  evaded.  Indeed  here  evasion  is 
actually  allowed  by  act  of  parliament :  and  all 
the  wholesome  provisions  for  the  protection 
of  minors  and  their  fortunes,  and  for  the  pre- 
vention of  clandestine  marriages,  may,  by  ex- 
press authority  of  the  law  itself,  be  broken 
-througlt  by  taking  a  post  carriage  over  the 
Tweed,  or  a  steamer  across  the  straits  of 
Dover.  Now  any  law  on  any  subject  syste- 
matically disregarded  by  the  public,  has  be- 
yond doubt  a  very  bad  moral  tendency  on 
the  public  mind.<i  The  mere  dead-letter-law 
brings  a  mischievous  ridicule  on  law  in  gene- 
ral ;  but  enactments,  though  good  perhaps  in 
the  abstract,  on  subjects  so  connected  witn  the 
moral  und  religious  feelings  of  men,  as  that 
under  consideration,  if  so  far  against  the 
public  sentiment  as  lo  be  constantly  broken, 
have  an  effect  on  the  national  character  and 
tone  of  public  principle,  deeply  and  widely 
detrimental.  No  such  law  should  be  enacted 
without  full  consideration ;  nor  should  any 
bias  from  personal  events  be  allowed  to  bear 
upon  it :  and  when  enacted,  (and  it  is  to  this 
point  the  present  article  will,  so  far  as  it  may 
trench  on  the  province  of  jurisprudence,  be 
principally  addressed)  it  should  be  a  strongs 
law,  and  not  one  nugatory,  and  by  common 
consent  to  be  broken  without  the  slightest 
penalty.  But  if  this  be  the  desideratum^  the 
law  of  marriage  will  appear  to  be  everything 
but  what  it  should  be. 

On  religious  and  moral  grounds  the  marriage 
law  enacts  that  which  the  religious  and  moral 
feeling  of  the  country  does  not  countenance, 
which  its  every  day  practice  disregards,  and  of 
which  the  most  easy  evasion  is,  as  we  shall  pro- 
ceed to  shew,  allowed :  and  besides  the  case  of 
evasion,  the  only  legal  penalty  attached  to  the 
ictearest  infringement,  is  one  which  a  simple 
.testamentary  oisposition  will  remove.  It  ex- 
pects to  rest  for  its  sanction  on  a  mora/ penalty ; 
and  this,  as  we  have  said,  the  feeling  of  the 

<>  In  our  view,  perhaps  the  greatest,  though 
least  appreciated  good  to  arise  from  the  con- 
templated change  in  the  Post  Office  regula- 
tions, will  be  the  removing  the  cause  of  a 
breach  of  law  so  systematic  as  to  be  practised 
even  by  the  most  religious  and  scrupulous,  as 
well  as  by  all  the  rest  of  the  country.  It 
would  seem  strange  to  call  the  illegal  convey- 
ance of  letters  thieving.  But  if  the  law  makes 
it  a  crime,  whv  is  it  not?  It  is  evident  these 
disregarded  rules  break  down  the  wall  in  men's 
minds  between  right  and  wrong;  and  this 
remark  is  much  more  applicable  to  the  subject 
we  are  on,  than  to  the  illegal  carrying  of 
letters. 


community  will  not,  after  all,  impose.    Mar* 
riage  s  within  the  prohibited  degrees  of  affinity, 
and  between   connections  by  affinity  of  the 
nearest  kind,  are  of  every  day  occurrence.  The 
marriage  of  a  sister  of  a  deceased  wife  has 
not  been  stopped  by  the  late  act,  and  we 
believe  cannot  be  stepped  even  among  the 
higher  classes ;  among  the  middle  they  are 
daily  taking  place ;  among  the  lower  they  have 
long  been  the  commonest  marriage,  which   a 
widower  with  children  makes,  and  the  late  act 
has  made  no  kind  of  difference  to  the  custom. 
Marriages  between  parties  connected  byafli- 
nity,  but  in  remoter  degrees,  are  lest  common, 
though  by  no  means  uncommon,  and  certainly 
unobjectionable,  at  any  rate,  except  in  point 
of  taste.  The  case  for  which  the  Rc^trar  Ge- 
neral was  taken  to  task  last  session,  waa  a 
curious  instance  of  such  a  marriage.     It  was 
that  of    a  man    marrying  his   own   grand* 
mother,  as  she  was  called.  .An  illegitimate  son 
married  the  young  widow  of  bis  grandfather,  a 
woman  of  his  own  age,  the  marriage  beings, 
we  have  been  assured,  entered  into  at  the 
particular  dying  request  of  the  deceased  hos* 
band.     The  registrar,  by  some  mistake,  con- 
sidered the  marriage  waa  not  prohibited.    Ha4 
the  wife  been  a  great  aunt  by  conaangui- 
nity,  the  husband's  grandmother's  own  aistcir 
(perhaps  not  a  very  probable  case)  or  had  it 
been  the  case  of  a  man  marrying  his  great 
niece, — though  here  there  would  have  been  a 
very  objectionable  connection  by  blood, — the 
marriage  would  have  been  good.      Indeed, 
with  respect  to  the  marriages  between  persona 
nearly  related  by  blood,  did  the  feeling  of  the 
community  allow, — and  such  marriages   are 
greatly  less  frequent  than  those  which  we  are 
more  particularly  treating  of  in  this  article, — it 
might  well  deserve  consideration  if  some  le- 
gislative obstacle  should  not  be  interposed; 
At  present,  if  two  brothers  marry  two  sisters, 
their  issue  may  intermarry,  though  certainly 
there  are  strong  physical*  reasons  why  it  should 
not  be  so,  and  we  should  say  stronger  moral 
reasons  than  in  the  cases  of  affinity — certainly 
than  in  those  remoter  than  a  deceased  wife*s 
sister.  A  widower  and  widow,  each  with  young 
children,  intermarry.  The  children  are  brought 
up  together  as  brothers  and  sisters ;  yet  with  all 
the  same  moral  reason  prevailing  as  in  the  case 
of  actual  relationship,  they  are  not  under  the 
slightest  legal  restriction  from  marrying.    A 
man,  too,  may  many  his  wife's  sister-in-law, 
(t.  e,  her  brother's  widow)  though  this,  is  almost 
as  near  a  connection  as  the  prohibited  one. 

We  shall  not,  however,  discuss  the  much 
debated  question,  whether  these  marriages 
are  wisely  discountenanced  or  not,  further 
than  to  say  that  marriages  which  yiolate  no 
phvsical  laws,  which  are  rather  marriages  of 
quiet  calculation  as  to  the  future  welfiireoC 
children,   than  marriages  of  passion — whiela 


e  We  have  heard  from  eminent  medical 
thority,  that  the  prevalence  of  albinos  amoo 
the  lowest  classes,  so  remarkable  in  sOiD< 
densely  crowded  populations,  is  attributahl 
to  such  connections  as  this,  and  indeed,  we 
1  sorry,  to  say  to  more  objectionable  ones 
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have  been  so  widely  contracted,  and  that  ne- 
cessarily by  persons  (widowers)  past  the  ave- 
rage BK"^  at  which  matrimony  is  contracted, 
require  at  least  verj  clear  reasons  on  which  to 
ground  their  prohibition.  The  circumstance 
that  Henry  the  8th  enacted  the  law  soon  after 
getttnf(  rid  of  his  wife,  on  the  ^ound  that  she 
had  beea  his  brother's  widow/  says  but  little 
for  it ;  and  now  that  marriage  has  become,  in 
the  eye  of  the  law,  to  all  intents  a  civil  rite 
only,  a  misconstruction  of  Leviticus.fl^  or  a 
reference  to  the  later  canons  of  the  Romish 
<Jhurch,>>  mere  inventions  to  make  a  market 
for  indulgencies,  will  not  be  enough  to  shield 
it  from  scrutiny.  On  this  latter  ground,  in- 
deed, we  should  much  lament  to  see  it  sup- 
ported. Such  arguments  would  only  raise  up 
«D  outcry  from  the  Dissenters,  always  of  course 
glad  of  an  opportunity  to  attack  the  canons  of 
the  Church ;  and  it  would  be  said  as  of  church 
rates,  and  really  with  a  shew  of  justice,  that  they 


'  See  Hume,  ch.  30,  and  his  observations  on 
the  lawfulness  of  these  marriages.  See,  too, 
Shakespeare's  account  of  the  matter : 

Chnmberlain, 

it  seems  the  marriage  with  his  brother's  wife. 

Has  crept  too  near  his  conscience. 

Suffolk, 

No;  his  conscience 

Has  crept  too  near  another  lady. 

King  Hen,  VUL  Act  2,  w.  2. 

The  objects  of  this  periodical,  and  our  own 
time  and  space,  prevent  our  goiug  into  the 
liistory  of  these  opinions  and  laws,  otherwise 
the  transition  from  the  moral  views  of  the 
Athenian,  who  took  in  marriage  ''  sororem 
suam  germanam,  non  magis  am  ore  qukm  more 
ductus"  [Corn.  Nep.  vit.  Cimon],  to  those 
more  modem,  we  suppose  more  enlightened 
ones,  which  consider  a  marriage  with  a  brother- 
in-law's  p^raadaughter  right,  but  with  his 
daughter  mcest,  would  be  a  curious  story  of 
odd  speeulation.  An  account  of  the  recent 
writings  on  this  subject,  such  as  those  in  Hen. 
VJU's  day,  and  those  again  of  the  celebrated 
author  C.  Blount,  who  shot  himself  in  1693, 
because  the  Archbishop  of  Canterbury  per- 
suaded his  deceased  wife's  sister  it  was  ^ri- 
oiinal  to  marry  him,  [See  Biograp.  Brit.  & 
Bayle,  art.  Appollonius  of  Tyana,  n.  L]  and  of 
other  subsequent  writings  down  to  the  present 
time,  both  here  aad  in  America,  not  over- 
looking the  parliamentary  speeches  of  1835, 
would  be  valuable,  though  for  purposes  other 
than  ours. 

ff  The  prohibition  in  Leviticus,  c.  18,  v.  14, 
is  only  of^a  marriage  of  a  wife's  sister  during 
the  wife's  life.  Judge  Story's  Conflict  of  Laws, 
p.  106,  note.  Polygamy  was  then  allowed.  The 
Jewish  law  required  a  brother  to  marry  his  bro- 
ther's widow.  See  the  story  of  Ruth  in  the  Old 
Testament,  and  the  parable  of  the  woman  mar- 
ring seven  brothers  one  after  another  in  the 
New. 

^  "  Certe,  canonibus  antiquissimis  qui  Apos- 
tolicl  dicuntur,  qui  duas  sorores  alteram  post 
alteram  duxisset  aut  A^cX^iSiiy  id  est  fratris  aut 
aororis  filiam,  tantum  a  clero  arcetur."  Gro- 
tius  de  Jure,  lib.  2,  c.  5,  s.  14. 


are  regulations  well  enough  for  the  Church 
itself,  but  infringement  on  the  liberty, of  con- 
science of  all  without  its  pale.  On  the  conti- 
nent, not  only  are  these  marriages  generally 
allowed,  but  even  very  near  connections  of 
blood ;  uncle  and  niece,  for  instance,  constantly- 
intermarry,^  and  from  the  great  advisability  of, 
assimilating  the  marriage  laws  of  civilized  na- 
tions, the  legislature  ought  certainly  to  have 
paused  when  bringing  in  a  quia  timet  act  for 
the  benefit  of  past  marriages,  lest  it  widened 
more  (he  breacn  between  our  own  laws  and 
those .  of  the  continent.  Most  professional 
readers  of  experience  will  probably  be  well 
aware  that  since  the  last  act,  very  many  of 
these  marriages  have  taken  place,  and  are  tak- 
ing; place,  abroad.  Many,  like  ourselves,  may 
probably  have  been  more  than  once  consulted 
on  the  subject^  and  our  wish  and  object  is 
that  the  law  should  be  made  clear  for  the 
future,  and  that  if  these  marriages  are  to  be 
prohibited,  it  should  be  put  beyond  question 
that  between  British  subjects,  they  are  bad 
wherever  they  take  place. 

We  will  now  come  to  the  question  which 
we  have  proposed  to  discuss,  and  proceed  to 
consider  the  points  on  which  the  validity  or  in- 
validity of  these  marriages  turn.  Before  the 
late  act,  (the  5  &  6  W.  4,  c.  54,)  marriages,  as 
it  is  well  known,  against  the  comipon  law, 
were  voidable  only  :  the  late  act  declares  that 
for  the  future  they  shall  be  void.  Shortly  after 
this  act,  some  ecclesiastical  lawyers  of'^  great 
eminence  doubted  whether  this  provision  might 
not  prohibit  marriages  of  British  subjects  within 
the  prohibited  degrees  of  afhnitv,  though  taking 
place  in  a  foreign  country,  where  such  mar- 
riages were  good.  We  had  before  us  an  opi- 
nion of  this  sort  very  soon  after  the  act  passed. 
However,  since  that  time  we  believe  it  has  been 
pretty  generally  considered  that  a  good  marriage 
abroad  will  beheld  good  here  fot  all  purposes. 
We  say  for  all  purposes,  because  it  has  been  in> 
correctly  imagineo  from  the  case  of  Birtwhfstle 
and  rardill  (5  B.  &  C.  438,  and  9  Bligh.  N.  R. 
44)  that  a  marriage  may  be  here  good  for  the 

t  Such  marriages  are  far  from  uncommon 
in  Poland  and  in  France,  amongst  the  highest 
classes  of  the  nobility.  In  France,  the  Crown 
may  dispense  with  the  law  against  marrying  a 
niece.  Art.  163  &  164.  One  of  Goethe's 
plays  turns  on  an  attachment  between  an  uncle 
ana  niece,  the  mutual  position  of  the  parties 
being  chosen  for  convenience  to  his  plot,  and 
certainly  not  at  all  as  an  uncommon  relation 
for  such  parties. 

J  We  have  been  much  surprised  to  find  how 
little  the  parties  have  been  affected  by  the  in- 
timation that  their  marriage  would  be  oues- 
tionable.  About  ten  or  twelve  cases  have 
come  to  our  personal  knowledge  since  the 
last  act  $  and  in  every  one  we  believe  the  mar- 
riage has  been  solemnized.  In  none,  as  far  as 
we  have  known,  has  it  been  any  thing  but  a 
quiet  and  deliberate  engagement  between  the 
parties.  In  most,  there  has  been  a  young  fa- 
mily to  be  taken  care  of.  Most  of  the  parties 
have  been  in  the  upper  ranks  of  the  middle 
classes. 
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purpose  of  title  to  personalty^  but  not  for  that 
of  title  to  land.  This,  however,  is  evidently  a 
mistake.  The  very  intere^stin^  case  referred 
to  never  pretendea  to  assert  the  validity  of  a 
8cotch  marriage,  but  onlv  the  application  to 
English  real  estate  of  its  festal  effect  in  legiti- 
matizing previously-born  itsue  of  Scotch  pa- 
rents, domiciled  there.  This  case  is- now  unaer 
re-consideration  of  the  Juds^es,  after  a  re-ar- 

fuinent  before  the  House  of  Lords,  ordered  at 
lord  Brou^rhutn's  instance.  The  reports  of 
Lord  Lyndhurst's  and  Lord  Brougham's 
speeches  in  moving  the  re-argument  will  be 
found  in  Bligh,  and  will  amply  repav  the  pern- 
sal.  The  case  was  re-argued  last  June.  We 
are  not  aware  what  transpired  on  this  re-argu- 
xnent,  but  look  wi;h  great  interest  to  its  deci- 
ston.it  This  case  is  so  closely  connected  with 
thesul)ject  we  are  about  to  examine  that  a  few 
reiriarks  upon  it  will  be  proper. 

The  deciftoii  proceeds  on  the  well-knowo 
rnle  of  law,  that  haerei  eH  quern  nuptia  da- 
monstrant.  It  seems  to  be  approved  of  by 
•ludge  Story  in  his  masterly  work  on  the  Con- 
flict of  Laws.i  We  had  ourselves  been  for- 
merly satisfied  with  the  ground  on  which 
h  proceeded.  On  reconsidering  the  sub- 
ject, however,  with  reference  to  the  pre- 
sent article,  we  have  been  led  to  eutertain 
ffreat  doubts;  and  if  the  principle  of  the 
Scotrh  appeal  decision  we  are  about  to  state 
is  to  be  upheld,  ue  are  at  a  loss  to  see  how 
the  doctrine  of  the  Common  Law  Judges  can 
stand.  We  quite  admit  with  Judge  Story 
that  every  country  may  in  its  own  ideas  of 

_  --  --■■■■^  "^m  M-J^ 

k  One  story  connected  with  this  re- argument, 
perhaps  rather  characteristic  of  the  learned 
nml  cluqiient  Lord  last  named,  has  reached  as. 
The  case  at  law  had  decided  that  the  legitima- 
ted  Scotch  heir  could  not  inherit  in  England. 
Lord  Brougham  we  hear,  ip  opening  the  case, 
stated  that  he  had  been  counsel  in  the  first  ar- 
gument of  the  case  for  the  English  heir,  and 
had,  agamst  his  own  private  conviction,  suc- 
ceeded for  him  j  the  Scotch  heir's  counsel  not 
knowing  the  real  points  of  his  case.  Tliat 
now  he  belonged,  to  their  Lordships,  he  was 
bound  to  speak  his  real  views,  and  to  try  to 
get  the  cause  set  right.  '  Lord  Brougham  was 
counsel  on  the  first  argument,  but  (and  see 
Bligh.  3i  for  this)  he  was  counsel  for  the  Scotch 
heir,  not  the  English. 

1  We  are  no  great  admirers  of  the  general 
productions  of  American  literature.  But, 
among  legal  writers,  some  of  their  text-books 
deserve  a  very  high  rank.  At  the  very  head 
of  them  should  be  placed  the  very  able  and 
learned  author  we  have  just  quoted.  His 
other  works  are  of  the  highest  order.  We 
have  heard  one  of  the  most  eminent  of  our 
equity  draftsmen  mention  that  he  considered 
his  Treatifse  on  Equity  Pleading,  he.  as  the  beat 
for  even  English  students,  and  that  he  always 
placed  it  in  his  pupils'  hands.  We  are  happy 
to  have,  in  the  views  taken  in  this  article,  the 
support,  as  we  believe  we  have  throughout,  of 
one  so  judicious,  acute,  and  profound  as  Dr. 
Story. 


convenience  and  propriety,  lay  down  rules 
militating  against  the  regulations  of  other 
nations,  with  reference  to  any  contracts,  es- 
pecially those  of  marriage  and  divorce ;  and 
that  such  other  nations  ought  to  recognize 
these  rules,  as  in  force  in  that  cotintry.  The 
laws  respecting  the  freedom  of  slaves  when  in 
Rngland,  are  an  instance.  Before  the  late 
Emancipation  Act,  nothing  was  more  com- 
mon than  litigation  in  our  Courts  about  the 
personal  property  in  slaves  in  the  Colonies, 
who,  if  they  had  once  touched  our  shores, 
wonld  have  been  held  frte..  We  adjudicated 
upon  rights  existing  elsewhere,  which  we  yet 
declared  to  be  abhoreat  to  our  law  to  allow 
the  existence  of  here.  We  recognized  the 
Inw  as  existing  abroad,  and  applied  it  to  the 
adjudication  of  property  abroad,  on  the  narrow 
groond  that  it  was  the  luw  there,  and  without 
setting  up  any  principle  which  could  militate 
against  our  own  rules. 

But  if  we  once  adopt  a  general  principle 
applicable  to  international  law,  and  apply  it 
under  one    set    of  circumstances,   we  uiust 
apply  it  under  tlia  converse  set  of  circum- 
stances.   The  same  principle  must  be  carried 
throughout.    This  has  in  part  been  done  in 
the  present  case.     Tl  has  been  decided  by  the 
House  of  Lords  on  appeal  in  a  Scotch  case 
iRosri  case,  4  Wilson  &  Shaw),  that  the  i1](^ 
timate  son  of  a  Scotchman,  domiciled  in  Eng- 
land at  the  birth,  could  not  be  legitimatized 
for  Scotch  inheritance  by  a  subsequent  mar- 
riage in  Scotland ;  thus  laying  down  a  rule 
that,  even  with  reference  to  a  country  where 
legitimation  per  suhsequem  mairimonfum  was 
allowed,  the  atatui  of  bastardy  attached  to  a 
man  by  the  circumstance  of  his  domicile  of 
birth  being  in  a  country  where  the  legitimation 
per  eubsequena  mairimanium  was  not  allowed. 
This  principle  has  been  also  acted  upon  by  the 
Lords  in  the  Strathmore  peerage  case,  and  in 
another  Scotch  case.    But  it  this  principle 
be  true,  so  also  should  the  converse ;  and  in 
Birtwhistie  and  Fardill  the  ttatuf  of  bastardy 
being,  by  the  domicile  of  origin,  removable  by 
the  prevalence  of  the  law  as  to  subsequent 
marriage,  in  the  country  of  birth ; — it  should 
be  held  removed  with  reference  to  a  country 
where  that  law  does  not  prevail.    The  House 
of  Lords  might  in  these  Scotch  ca^^es  have 
taken    up  the  narrow  ground    if   they  had 
pleased.    They  might,  even  if  they  had  been 
sitting  not  as  Scotch  lawyers,  could  such  a 
case  have  arisen,  have  set  up  the  comitag  gem^ 
tium,  and  declared  that  they  should  follow  the 
rule  of  Scotch  law,  which  plainly  was  to  treat 
all  issue,  wherever  born,  as  rendered  inheritable 
to  Scotch  property  by  a  subsequent  marria^ ; 
hut  they  chose  to  proceed  on  a  broader  prin- 
ciple, and  to  lay  down  a  rule  of  i/atue  of  birth 
applicable  equally  to  all  countries.     Sitting 
even  as  Scotch  lawyers  they  said,  '^  Having 
been  born  in  England  his  bastardy  is  iR-re- 
vocable."    When   they  had    laid    down  this 
broad  rule,  to  be  consistent,  they  should  go 
through  with  it,  and  say,  sitting  as  English 
lawyers,  '*  Having  been  born  in  Scotland  his 
bastardy  is  RB-vocable."    We  do  not  say  thta 
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rule  as  tn  status  of  birth  is  richt.  With  Judge 
8(ory  we  greatly  doubt  it.  But  we  only  say, 
tUat  hai-uig  been  solemnly  established,  and 
three  tiroes  acted  upon  in  the  High  Court  of 
Appeal,  it  must  be.^  acted  upon  throughout, 
and  that  if  so,  the  judgment  in  Biriwhistle  and 
yardill  uiust  be  reversed. 

This  converse  principle  has  been  directly 
followed  in  France.  (1  Uurge,  Confl.  of  Laws, 
106.)  It  has  there  been  hdd,  that  an  English 
subsequent  marriage  was  sufficient  to  allow  a 
French  born  bastard  to  inherit. 

The  rules  as  to  legitimation  per  subsegu^ns  ma^ 
trimonium,  where  they  prevail,  proceed  from  the 
lair  there  viewing  the  subsequent  marriage  as 
an  acknowledgment  that  the  pre-existiHg  state 
of  cohabitation  had  been  preceded  by  a  previ- 
ous marriage,  of  which  the  testimony  was  lost. 
The'courrs  there  in  f  u^tstance  declare  in  these 
cases  that  there  has  been  a  marriage,  good  by 
the  lejf  loci  previous  to  the  birth,  and  our  law 
here  is,  that  we  are  to  recognize  the  decision 
and  declaration  of  the  leap  loci  as  to  the  time 
and  validity  of  a  marriage.  We  cannot,  there- 
fore, concur  in  the  satisfaction  with  which  Mr. 
Burge  lays  it  down,  *'  That  it  is  an  essential 
quality  inseparably  incident  to  land  in  England, 
that  it  cannot  descend  on  a  person  born  before 
the  marriage  of  his  parents,  although  he  may 
be  for  other  purposes  rendered  legitimate  by 
their  subsequent  marriage."™  Any  way,  the 
decision  of  this  case  will  be  watchea  by  all  at- 
tending to  these  subjects  with  great  interest. 
If  it  be  affirmed,  not  only  Scotch  and  English 
estates  will  be  severed,  but  Scotch  and  English 
dignities,  and  it  will  be  in  the  power  of  Scotch 
peers  having  English  titles  as  well  as  Scotch,  to 
make  two  of  their  children  noble — the  Scotch 
estates  and  title  going  per  subseauens  matrimo- 
nium  to  what  we  should  here  look  on  as  the 
pseudo  elder  son.  Some  of  Lord  Brougham's 
remarks  in  the  essay  above  alluded  to  apply 
strikingly  to  this  subject. 

"  The  civil  jaw,  which  allows  legitimation  p^ 
tuhtequens  matrimonium  being  received  in 
Scotland,  while  it  was  rejected  in  the  celebrated 
answer  of  the  barons  and  prelates  in  the  statute 
of  Merton  (Hen.  3,)  nolumus  leges  angUa 
mutari,  if  a  person  bom  before  the  marriage  of 
his  parents,  in  Scotland,  claims  English  land 
or  honours,  he  has  been  held  disentitled! 
though  in  Scotland  he  has  an  indefeasible  title 
to  inherit  both.  Thus,  he  is  a  bastard  on  one 
side  of  the  Tweed,  and  legitimate  on  the  other, 
and  that  although  his  parents  were  bond  fide 
domiciled  in  Scotland,  nay^  although  they  had 
never  been  in  England.  The  like  happens  if 
he  claims  personalty  in  En^^land,  he  can  obtain 
this  succession  with  certainty,  as  if  he  were 
legitimate,  while  he  cannot  ionerit  land ;  so  he 
can  inherit  all  beneficial  encumbrances  on  land, 
as  mortgages,  with  all  the  remedies  incident 
thereto,  hut  one  acre  of  the  land  as  terre- 
tenant,  he  never  can  inherit.  Thus,  even 
ivhere  there  is  no*collusive  act,  nothing  colour- 
able, nothing  done  in  fraudum  legis,  this  con" 
fiktu*  legum  makes  the  same  individual  legiti- 
mate and  bastard  at  the  same  time ;  legitimate 

»  1  Burge,  110. 


m  one  part  of  the  Wand,  bastard  in  another-— 
legitimate  when  he  claims  personal,  bastard 
when  he  claims  real  estate— legitimate  or 
bastard  accordingly  as  he  resorts  to  the  Courts 
oathe  one  side  or  other  of  Westminster  HaH."»' 
We  may  suggest  a  difficulty  which  may  easily 
arise  under  such  of  our  marriage  settlement's 
or  uses  as  allow  an  exchange  by  the  tenant  for 
Hfe  of  lands  or  property  in  any  other  part  of 
Great  Britain.  By  such  an  exchange,  if  this 
case  sunds,  a  tenant  for  life  might  vary  the 
descent  of  the  settled  estates,  aiid  if  a  peer, 
sever  the  lands  from  the  title. 
[1*0  be  continued.'] 

THE  PENNY  POSTAGE- 

■  — ^— — .» 

The  following  are  the  new  regulations  of  the. 
Lords  of  the  Treasury^  relating  to  Inland 
Letters,  as  extracted  from  the  London  Gazette 
of  the  28th  December : 

"We  hereby  fix  and  limit  the  following 
scale  of  weight  of  letters  to  be  transmitted  by 
the  Post,  and  we  subject  such  letters,  on  and 
after  the  lOth  day  of  January,  1840,  to  the 
following  rates  of  postage  (that  is  to  say) : 

On  every  letter,  not  exceeding  half  an  ounce 
in  weight,  there  shall  be  charged  and  taken 
one  rate  of  postage. 

On  every  letter,  exceeding  half  an  ounce, 
and  not  exceeding  one  ounce  in  weight,  there 
shall  be  charged  and  taken  two  rates  of  post- 
age. 

On  every  letter  exceeding  one  ounce,  and 
not  exceeding  two  ounces  in  weight,  there 
shall  be  charged  and  taken  four  rates  of  post- 
age. 

On  every  letter,  exceeding  two  ounces,  and 
not  exceeding  three  ounces  in  weight,  there 
shall  be  charged  and  taken  six  rates  of  post- 
age. 

And  on  every  letter,  exceeding'three  ounces, 
and  not  exceeding  four  ounces  in  weight, 
there  shall  be  charged  and  taken  eight  rates 
of  postage. 

And  for  every  ounce  in  weight,  above  the 
weight  of  four  ounces,  there  shall  be  charged 
and  taken  two  additional  rates  of  postage ;  and 
every  fraction  of  an  ounce,  above  the  weight  of 
four  ounces  shall  be  charged  as  one  additional 
ounce. 

And  we  order  and  direct,  that  no  letter,  ex- 
ceeding siwteen  ounces  in  weight,  shall,  in  any 
case,  be  forwarded  by  the  Post  between  places 
within  the  United  Kingdom,  eofcept  addresses 

>^  We  believe  England  is  almost  the  only 
European  country  in  which  marriage  is  not 
allowed  to  have  this  retrospective  effect.  The 
difficulties  pointed  out  by  Lord  Brougham, 
shew  that  some  legislative  remedies  are  wanted 
to  set  this  clear.  We  cannot  admit  that  the 
difficulties  arising  from  questionable  marriage 
or  legitimacy,  may  properly  be  left  as  we  leave 
mere  pecuniary  questions,  to  be  settled  as  they 
arise.  Happiness  of  mind  and  position  in  so- 
ciety, call  for  immediate  attention  to  such 
matters. 
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to  ber  Majesty,  Parliamentarv  Petitions,  print, 
ed  votes  and  procecdiug's  in  rarliament,  letters 
addressed  to,  or  despatched  by  any  of  tlie  Go- 
vernment offices  or  departmenti<,  or  any  public 
oiiicer  having  now  the  privilege  of  franking,  by 
virtue  of  bia  office,  deeds,  if  transmitted  under 
all  sucb-rep^ulations  and  restrictions  as  the 
Post  Master  General  shall  from  time  to  time 
appoint,  and  letters  to  and  from  places  beyond 
the  seas. 

And  we  hereby  fix  and  limit  the  followin)^ 
rates  of  posta^^e  to  be  paid  to  her  Majesty's 
Postmaster  General  for  the  use  of  her  Majes- 
ty, on  letters  posted  and  transmitted  by  the 
post,  on  and  after  the  tenth  day  of  Januar)', 
1840 ;  and  we  order  and  direct  the  same  to  be 
charged  and  paid  accordingly :  that  is  to  say. 

Inland  Letters, 
On  all  letters,  not  exceeding  half  an  ounce  in 
weight,  transmitted  by  the  post,  between  places 
within  the  United  Kingdom — (not  being  let- 
ters sent  to  or  from  parts  beyond  the  seas,) 
there  shall  be  charged  and  taken  one  uniform 
rate  of  postage  of  one  penny,  without  refer- 
ence to  the  number  of  sheets  or  pieces  of  pa- 
per, or  enclosures  of  which  the  same  may  be 
comprised,  or  to  the  distance  or  number  of 
miles  the  same  shall  be  conveyed  ;  and  that  on 
all  such  letters,  if  exceeding  half  an  ounce  in 
weight,  there  shall  be  charged  and  taken  pro- 
gressive and  additional  rates  of  postage,  (each 
additional  rate  being  estimated  at  one  penny.) 
according  to  the  scale  of  weight  and  number 
of  rates  herein  before  fixed  and  declared ;  pro- 
vided, that  such  postage  of  one  penny,  and 
such  progressive  and  additional  postage  be  pre- 
paid at  the  time  of  posting  such  letters  :  but, 
in  case  such  postage  on  any  such  letters  shall 
not  be  pre-paid  when  posted,  there  shall  be 
charged  on  such  letters  a  postage  of  double  the 
amount  to  which  such  letters  would  otherwise 
have  been  liable  under  this  present  warrant." 


NOTES  OF  THE  VACATION. 

BANKRUPTCY  COMMI88IOK. 

SoHB  part  of  the  evidence  taken  by  the 
Bankruptcy  Commission  has  been  given  in 
The  Times,  The  Report  of  the  Commis- 
sioners, we  understand^  will  be  ready  be- 
fore the  meeting  of  Parliament.  We  hope 
soon  to  put  our  readers  in  possession  of 
their  suggestions. 

PRIVILBGE  OP  PARLIAMENT. 

This  question  must  engage  the  imme- 
diate attention  of  the  House  of  Commons. 
As  a  point  of  privilege,  we  conceive,  it 
takes  precedence,  if  the  House  chooses, 
of  the  consideration  even  of  the  Queen's 
Speech. 

THB  8PBCIAL  COMMISSION. 

The  whole  proceedings  of  the  Commis* 
sion  have  been  reported  so  fuUy  in  the 
newspapers,  that  it  is  needless  for  us  to  say 
any  thing.     On  the  close  of  the  Commis- 


sion, we  shall  probably  istate  its  legal  re- 
sults, which  promise  to  be  highly  important. 
The  general  law  on  the  subject,  we  have 
already  given,  (ante,  p.  97)  ^nd  we  gave 
the  charge  of  Chief  Justice  Tindal  in  the 
Monthly  Record  for  December. 

SUPERIOR  COURTS. 
%atts  C^tmaUafi  Court. 

COVENANT. — SPEC! PIC  PERFORMANCE. — 
DEMURRER. 

By  articles  of  agreement  A.  covenanted  with 
B,  his  wi/e,  and  C,  his  trustee  {who  thereby 
agreed  to  covenant  to  indemnify  A.  against 
his  tci/e*s  debts)  to  pay  1000/.  to  D.Jor  the 
w{/e*s  use,  and  also  to  secure  to  B.  and  his 
executors  an  annuity  during  the  tti/e's  U/e 
for  her  use,  by  a  charge  on  A*s,  real  estates 
or  an  investment  in  the  funds  or  by  other 
means.  On  a  bill  filed  by  B.  C.  and  D. 
against  A.  and  trustees  of  his  real  estates, 
alleging  that  he  refused  to  perform  his  ame- 
nant,  although  he  had  sufficient  means  to 
satisfy  it,  and  charging  that  he  and  his  trus* 
tees  were  disposing  of  his  real  estates  in 


fraud  of  the  covenant,  and  praying  specific 
performance,  the  Lord  ChanceUor  over- 
ruled a  demurrer  by  the  trustees,  holding 
that  at  the  hearing^  the  cause,  on  the  facts 
alleged  in  the  bul,  the  Court  would  give 
effect  to  the  covenant  on  the  real  estates, 

PLBADINO — PRACTICE. 

//  is  irregular  to  allow  a  demurrer  in  part,  and 
disallow  it  in  fact. 

It  is  too  late  to  appeal  from  an  order  to  amend 
after  the  amendments  have  been  made  and 
submitted  to  by  the  appellants  demurring 
toy  he  amended  bill,  without  having  app&ed 
to  the  Court, 

The  original  bill  was  filed  by  Colonel  Pater- 
son  and  Mr:f.  Wellesley,  by  the  said  Colonel 
Paterson,  her  father  and  next  friend,  against 
W.  P.  T.  L.  Wellesley  and  others,  for  specific 
performance  of  articles  of  agreement,  dated 
the  21st  of  June,  1834,  and  made  by  and  be- 
tween Mr.  Wellesley  of  the  first  part,  Mrs. 
Wellesley  of  the  second  part,  and  Colonel 
Paterson  as  ber  trustee,  of  the  third  part,  by 
which,  after  reciting^  that  in  consequence  of 
unhappy  differences  between  Mr.  and  Mrs.  W., 
they  nad  agreed  to  live  separate.  Mr.  Wel- 
lesley covenanted  to  pay  1000/.  to  Mr.  Buck* 
neirs  solicitor  for  Mrs.  W.  for  her  separate 
use,  in  three  payments,  the  last  of  which  was 
to  be  in  November  then  next  ensuing;  and 
that  he  would,  on  or  before  the  Ist  of  rebm- 
ary,  1835,  well  and  effectually  by  a  chaq^  oa 
freehold  estates  of  inheritance  in  England  or 
Wales,  or  by  investment  of  an  adequate  sum 
of  money  in  the  public  funds  of  Great  Britain, 
or  by  some  other  means  as  would  be  ia  his 
power,  secure  payment  of  an  annuity  of  lOOO/L 
to  Colonel  Paterson,  his  executors  and  adaii- 
nistrators,  by  equal  quarterly  payments  as 
therein  mentioned,  in  trust  during  the  life 
of  Mrs.  Wellesley,  for  her  separate  uae.     The 
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articles   contained  a  stipulation   by  Colonel 
Paterson,  tliat  he  would  covenant  to  indemnify 
Mr.  Wellesley  against  the  wife's  debts.    The 
bill  stated  that  only  850/.  of  the  first  mentioned 
1000/.  had  been  paid,  and  that  Mr.  Wellesley 
absolutely  refusea  to  pay  the  residue,  and  to 
secure  the  said  annuity,  though  often  applied 
to  for  that  purpose ;  and  it  then,  after  refer- 
ring to  settlements  made  on  Mr.  Wellesley's 
marriage  with   his   first  wife,  stated  a  deed 
dated  the  14th  of  December,  1826,  by  which 
Mr.  Wellesley  and  his  eldest  son,  who  had  then 
attained  his  age  of  twenty-one,  conveyed  cer- 
tain freehold  estates  comprised  in  the  said  set- 
tlement, and  in  which  Mr.  Wellesley  had  a  life 
interest,  remainder  to  his  eldest  son — party  to 
said  deed,  and  defendant  to  this  bill, — in  the 
counties  of  Bssex,  Hertford,  and  Southampton, 
unto  Messrs.  Wright  and  Greenley, — also  de- 
fendants  to  the  bill — upon  trust  by  sale  or 
mortgage  to  raise  462,000/.  for  the  purpose  of 
discharging  incumbrances  affecting  the  same, 
and  paying  certain  scheduled  debts  of  Mr. 
Wellesley.    The  bill  alleged  that  Mr.  Welles- 
ley had,  by  this  last  mentioned  deed,  acquired 
a  power  to  jointure  his  present  or  any  tuture 
wife  to  the  extent  of  1600/.  a-year,  by  a  charge 
on  the  estates  comprised  therein,  and  that  he 
iiad  sufficient  estates  in  England  and  Wales, 
and  had  ample  means  to  fulfil  his  covenant 
with  the  plaintiff's ;  and  the  bill  charged  that 
Mr.  Wellesley  had  entered  into  several  con- 
iracts  charging  the  whole  of  his  freehold  pro- 
perty to  the  full  extent  of  its  value  in  fraud  of 
DIB  said  covenant ;  and  the  bill,  after  charging 
collusion  with  the  other  defendants,  prayed 
that  it  be  declared  that   the  said  covenant 
gave  the  plaintiff*  a  lien  on  said  estates  for 
^yment  of  said  annuity,  and  for  an  injunc- 
tion to  restrain  Mr.  Wellesley  and  his  son, 
and  the  said  trustees,  Wright  and  Greenley 
frooi   disposing  of  the  said  estates,  or  part- 
ing wiUi  the  money  already  raised  on  the 
security   of    them,   until  the    said   annuity 
should  be  first  secured  to  the  plaintiff^;  and 
it  praved  for  payment  of  the  arrears  of  the  first' 
mentioned  1,000/.,  and  of  the  annuity,  and  that 
Mr.  Wellesley  might  be  compelled  specifically 
to  perform  his  said  covenant. 

Aleasrs.  Wright  and  Greenley  demurred  to 
the  bill  for  want  of  equity,  and  for  want  of 
parties,  on  the  ground  that  Mr.  Bicknell  and 
Che  incombrancer  on  the  estates  ought  to  be 
made  parties  to  the  bill. 

The  yice  Chaaceller  allowed  the  demurrer 
for  want  of  parties,  but  was  of  opinion  that 
Mrs.  Wellesfey  had  an  equity  for  specific 
performance  of  the  covenant,  and  therefore 
disallowed  the  demurrer  for  want  of  equity, 
and  gave  her  leave  to  amend  the  bill  as  to 
parties,  he. 

The  bill  was  accordingly  amended  last  July. 
To  the  amended  bill  the  said  defendants,  the 
Imstees,  put  in  a  demurrer  similar  to  the  for- 
mer, and  they  also  appealed  in  September  last 
against  the  Vice  Chancellor's  order,  so  far  as  it 
disallowed  the  demurrer  for  want  of  equity  and 
gave  leave  to  amend  the  bill. 

Mr.  fVigram  and  Mr.  Teller,  were  heard  in 
support  of  the  appeal. 


Mr.  Jacob  for  Mrs.  Wellesley,  was  stopped 
by— 

The  Lord  Chancellor. — Directing  the'  atten- 
tion of  counsel  to  the  irregularity  of  the  Vice 
Chancellor's  order,  he  said  there  was  but  one 
demurrer  to  the  bill,  but  the  order  allowing 
one  part  and  disallowing  the  other,  was  drawn 
up  as  if  there  were  two  demurrers.    In  point 
or  practice  the  demurrer  must  be  considered  as 
allowed.    The.Vice  Chancellor  gave  the.  plain- 
tiff* leave  to  amend  the  bill.    That  was  in  July 
last.  The  bill  was  amended  by  adding  parties, 
and  the  trustees  demurred  to  the  amended  bill 
in  September,  and  by  that  act  they  acquiesced 
in  the  order  to  amend.    Tlie  present  motion 
was  for  a  reversal  of  the  order  to  amend ;  but  for 
the  sake  of  regularity  of  practice,  it  was  quite 
impossible  that  the  Court  couhl  now  discharge 
that  part  of  the  order  which  gave  the  plaintiff 
leave  to  amend,  and  in  which  the  plaintiff",  und 
defendants  also  had  acted.     The  appeal  was 
quite  unnecessar]^ ;    as  to  the  demurrer  his 
Lordship  had  an  impression  that  there  was  a 
recent  case  precisely  applicable:   f^ernonv. 
f^ernon,^    Finding  thut  the  appeal  in  that  case 
had  been  brought  unnecessarily  under  some- 
what similar  circumstances,  he  dismissed  it  with 
costs.    In  the  present  case,  which  was  a  much 
stronger  one,  he  must  also  dismiss  the  appeal 
with  costs. 

The  demurrer  to  the  amended  bill  now  came 
on  to  be  argued  before  the  Lord  Chancellor. 

Mr.  fFigram  and  Mr.  7'o//tfr.— The  demur- 
ring defendants  were  mere  trustees  to  raise 
money  on  the  estate  conveyed  to  them  for  the 
purpose  of  discharging  mcumbrances  and 
paymg  debts.  The  object  of  the  son  of  Mr. 
Wellesley  in  joinin^j^  in  the  deed  of  December, 
1834,  thereby  cuttmg  off  the  entail,  was  to 
facilitate  the  raising  of  the  money  j  but  he  was 
not  contributing  any  thing  out  of  his  own 
estates,  which  renrained  to  him  free  from  in- 
cumbrance. The  covenant  to  pay  the  1000/., 
and  the  annuity  of  1000/.  for  JVfrs.  Wellesley's 
use,  if  not  a  strictly  personal  covenant,  was  at 
least  a  general  covenant,  and  studiously  avoid- 
ed to  give  Mrs.  Wellesley  or  her  trustee  a  lien 
on  the  estates.  The  demurring  defendants 
did  not  at  all  deny  the  moral  obligation  on 
Mr.  Wellesley  to  provide  handsomely  for  his 
wife.  The  contract  mi^ht  be  enforced  against 
his  person,  and  he  might  be  obliged  to  find 
lands  or  other  means  to  give  the  security,  but 
no  lien  could  be  enforced  on  those  lands  con- 
veyed to  the  trustees.  The  authorities  on  this 
subject  were  FremouU  v.  Dedirefi  fVilUamt  v. 
Lucaiy^  Gardiner  v.  Lord  Tuwnsend'fi  Raven- 
show  V.  ffollier,^  fTeiimeath  v.  fFeslmeathJ 
Garrard  v.  Lord  Lauderdale.^  Sugden's 
Vend.  &  Pur.  2d  vol.  103,  (ninth  edition)  and 
Deacon  v.  Smithfi  (which  last  case,  though 
cited  on  the  other  side,  was  in  favour  of  the 
demurring  defendants,)  Barrington  v.  Evans, i 


a  2Myl.&C.l  67. 
b  1  P.  Wms.  429. 
d  G.  Cooper,  38. 
f  1  Jacob,  126 
^  3  Atkins,  322. 


c  2  Cox,  160. 
•  7  Sim.  3. 
e  3  Sim.  1. 
»  3  You.  &  C.  384. 
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I'lite  waa  clearly  a  coveDant  against  the  person, 
and  could  not  be  a  lien  on  specific  estates. 
The  plaintiff  did  nut  sugf^est  in  her  bill  that 
A]  r.  NVellesley  was  not  liable  ta  perform  bis 
covenant,  ancf  that  therefore  sbe  claimed  the 
fixinjT  of  it  as  a  lien  on  the  land.  Had  not 
Mr.  Wellesleya  right,  out  of  the  sum  to  be 
raised  by  the  trustees,  to  invest  so  much  in 
the  funds  as  would  secure  puymeut  of  the  an- 
nuity i 

L')rd  Chancellor.'-The  bill  alleges  that  he 
refuses  to  give  any  security  for  the  payment  of 
the  annuity.  She  might  as  well  claim  a  right 
to  restrain  him  from  selling  his  horses  and 
carriages  as  from  raising  money  on  his  estates. 
Mr.  Wellesley  had.  no  estutes  of  inheritance 
when  the  deed  was  executed,  nor  has  he  any 
DOW.    He  was  merely  tenant  for  life. 

Mr.  Jacob,  Mr.  Richards,  and  Mr.  fTUcochi 
for  Mrs.  Wellesley,  relied  on  the  cases  Hour^ 
del  V.  Brearyjs  Deacon  v.  Smith, ^  and  others, 
which  are  mentioned  in  the  judgment. 

The  Lord  Chancellor,  having  taken  time  to 
consider  the  case,  gave  judgment  as  follows :  — 
The  demurrer  was  put  in  by  two  defendants, 
M'ho  are  trustees  of  property  over  which  the 
defendant,  Mr.  Wellesley,  obtained  a  power  of 
charge,  by  a  deed  executed  by  htm  and  his  son 
to  the  demurring  defondants,  in  December, 
1834.  The  questiun  is,  whether  the  bill  states 
such  a  case  against  them  as  wouUI  entitle  the 
plaiutitT,  according  to  her  statement,  to  a  de- 
cree  at  the  hearing,  or  whether  the  defendants 
can  now  come  to  the  Court  to  say  that,  accord- 
in;;  to  her  own  statement,  the  plHintiff  has 
made  no  case  against  them.  The  title  of  the 
plaintitif  arises  on  the  deed  of  separation 
of  June,  \S'M,  at  which  time  Mr.  W^ellesley 
was  only  tenant  for  life  in  the  estates,  over 
which  by  the  8ubde<]ucnt  arrangement  between 
himself  and  his  son,  as  alleged  in  the  hill,  he 
obtained  a  power  of  jointunng  his  present  or 
any  future  wife  to  the  extent  of  1500/.  a-yeur. 
It  was  contended  for  the  plaintiff  that  this  ar- 
rangement was  in  part  performance  of  the 
deed  of  June,  but  that  proposition  was  denied 
on  the  other  side.  The  bill  alleged  that  Mr. 
Wellesley  refused  to  perform  his  covenant  on 
the  ground  of  the  irresponsibility  of  the  wife's 
trustee  to  indemnify  him  against  her  debts, 
and  it  then  states  a  negotiation  l)etween  the 
solicitors  on  both  sides,  and  that  Mr.  Welles- 
ley's  solicitor  wrote  that  he  accepted  the  pro- 
position made  to  him  to  substitute  another 
trustee  for  Colonel  Paterson,  and  that  he 
would  prepare  the  deeds  for  that  purpose; 
and  it  then  states  a  subsequeht  refusal.  The 
bill  then  atates  Chat  the  otber  defendants  were 
trustees  under  the  deed  of  December  1834, 
and  out  of  the  sum  of  462,000/.  to  be  raised 
out  of  the  estate,  were  to  pay  debts  and  dis- 
charge certain  incumbrances  and  pay  over  the 
surplus  to  Mrs.  Wellesley,  but  that  they  were 
about  paying  what  they  had  raised  over  to  him, 
and  charging  the  estates  with  further  sums* 
The  bill  clearly  stated  the  acquisition  of  pro- 
perty by  Mr;  Wellesley  in  1834,  subsequently 
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to  the  covenant,  sufficient  to  enable  him  t« 
perform  thnt  covenant,  and  that  the  defendaiiTs 
are  trustees  of  that  property,  and  that  iaalead 
of  applying  the  powers  given  to  them  as  aacii 
tmstees  in  discharging  the  eataCes  of  incum- 
brances in  pursuance  of  the  deed  of  Deceail>er 
1834,  they  were  proceedinif  to  raiae  money 
upon  the  estates  to  remit  the  tame  lo  Mr. 
Wellesley.  The  bill  stated  a  coirenant  to  charge 
land  by  a  certain  day,  and  the  parchaae  of 
lands  in  part  performance  of  that  coveuaat ; 
it  states  a  promise  after  the  acquisitioB  of  the 
land  to  perform  the  covenant,  and  Chen  a  re- 
fusal to  perform,  and  acts  tending  to  defeat 
the  security  of  the  annuity  on  the  laada  so  ac- 
quired. If  the  Court  should  be  of  opioioa 
that  upon  these  facts  being  proved  at  the  hear* 
ing  it  had  no  power  to  act  on  those  lands^ 
then  the  demurrer  was  to  be  allowed.  Bat  if 
the  Court  should  be  of  opinion  that  it  has  power 
to  act  OB  the  lands,  then  the  trustees  are  pro- 
perly made  parties,  and  their  demurrer  miat 
be  overruled,  because  upon  the  plaintiff's 
statement,  the  facts  being  established^  she  will 
be  entitled  to  a  decree  against  the  defendanta. 
If  a  vendor,  after  contracting  to  sell  property, 
will  BO  deal  with  it  as  to  disable  himself  from 
performance  of  his  contract,  this  Court  will  act 
upon  the  property,  and  will  not  allow  a  party  l« 
disable  himself  from  performing  his  contract. 
In  Preble  v.  Boif  hurst}  Lord  Eldon^id  not  doubt 
the  jurisdiction  of  this  Court  to  appoint  a  re- 
ceiver, while  it  was  still  uncertain  whether  the 
bond  in  that  case  affected  the  lands.  If  the 
plaintiff  in  that  case  sUslW  obtain  a  decree  fur 
specific  performance  against  Mr.  Wellesley, 
can  it  be  dimbted  that  this  Court  will  act  afioa 
this  pro{)erty,  of  which  the  demurring  defen- 
dants are  trustees  ?  And  if  so,  are  not  these 
trustees  properly  made  parties  to  the  bill? 
The  only  ground  upon  which  these  defendants 
can  successfully  contend  that  they  are  impro- 
perly made  defendants,  would  be  either  to  shew 
tliat  the  bill  must  be  dismissed  as  against  Mr. 
Wellesley,  or  that  a  decree,  if  made  at  all, 
must  be  against  bim  personally.  But  itisdear 
that  the  moment  the  Court  declares  the  plain- 
tiff's right  against  Mr.  Wellesley  to  have  his 
annuity  charged  on  the  lands  over  which  be 
bad  a  power  of  charge  on  or  before  the  first 
of  February,  1835,  the  defendants,  trasiees 
of  those  lauds,  will  become  trustees  for  the 
plaintiff  to  that  extent.  In  Lyde  v.  A§jfnn,^% 
husband  covenanted  to  charge  an  annuity  on 
property  which  he  might  afterwards  act|uire 
upon  the  death  of  his  wife,  who,  happening  to 
die  leaving  him  a  legacy,  the  covenant  was  en- 
forced against  him.  Mr.  Wellesley  having 
contracted  by  a  certain  day  to  secure  this  an- 
nuity by  a  charge  on  lands,  or  investment  in 
the  funds,  or  other  means,  it  became  quite 
immaterial  for  the  present  purpose  whether 
that  form  of  words  in  the  alternative  gave  him 
an  option,  or  whether  he  has  other  lands  be- 
sides those  vested  in  these  trustees  upon  which 
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he  can  charge  ihe  annuity,  becaate  the  bill 
alleisci  that  he  rcfuies  to  charf^e  it  on  any 
land^,  and  the  Court  will  not  permit  him  under 
pretence  of  exercisioj;  an  option  to  evade  the 
performance  of  his  contract.  In  the  case  of 
Deacon  ▼.  Smiih,''^  there  was  an  option,  bat 
that  did  nut  prevent  the  Court  from  acting  on 
one  alternative.  Now  one  of  the  alternatives 
in  this  case  U  to  charge  lands  on  or  before  the 
Ist  of  February,  1835,  tvith  the  annuity.  The 
bill  alle^pes  thai  Mr.  Wellesley  did  acquire  lands 
or  a  power  of  charge  over  lands  before  ^hat 
day ;  and  the  case  of  Lprie  7.  Mynn^^  and  the 
cases  there  cited*  as  also  Tttoke  v.  Haitingsfi 
and  Mtfical/e  v.  The  ArchOhhop  of  Yorlr.^  Be^ 
ia|r,  therefore,  of  opinion  that  the  contract  as 
aimed  ill  the  bill,  and  on  the  case  there  made, 
will  be  enforced  by  a  decree  against  Mr.  Wel- 
lesley, and  that  to  give  effect  to  that  decree, 
the  Court  will  act  upon  the  lands  over  which 
he  hail  a  power  of  charge  in  February,  1835, 
awl  of  which  the  defendants  are  trustees ;  I 
think  their  demurrer  must  be  overruled.  I 
do  not  think  it  necessary  to  discuss  tie  grounds 
of  the  opinion  said  10  be  expressed  b^  the  Fice 
CAoMceiior  on  the  demurrer  before  him,  or  the 
doctrine  of*  the  case  of  FreemouU  v.  D'edfreJ 
The  case  of  Hounded  v.  Dreary*  the  circuin- 
atances  of  which  his  Lonlship  stated,  seems  to 
lie  a  OMich  stronger  case  than  the  one  in  INeere 
Willlamt,  and  more  applicable  to  this  |  and  it 
was  on  tt  that  Lord  Hardwicke  relied  in  dec!? 
diog  the  case  of  Deacon  v.  Smith,  in  the  third 
Tolumo  of  Atkyns.  The  demurrer  must  be 
OTerroled  with  costs. 

iFeltednf  v.  ff^eHetley  and  othen,  at  West- 
roioater.  Nov.  20th.  32d^  23d ;  and  at  Lincoln's 
Idii^  Nov.  27th,  28th,  dOih,  1839. 

[Before  the  Four  Judges.  J 

I.UNACT. — CORPORATIONS. — RECORDER. 

Hliere  an  order  is  made  By  Boroujrh  Juitices 
under  the  5  G.  4,  c.  71,  4*  9  6\  4,  c.  40. 
amd  an  appeal  it  made  against  such  order, 
sutk  appeal  is  properly  brought  before  the 
recorder  of  Much  borough  sitting  in  the 
court  of  quarter  sessions  of  such  borough. 

The  6  4r  6  ^.  4,  c.  76,  *.  Ip5,  gives  the  re- 
corder all  the  powers  of  a  court  of  quarter 
sessions  for  the  county,  except  in  the  mat- 
ters  therein  specially  sjfcepted. 

This  was  an  appeal  against  an  order  of  two 
justices,  made  in  the  matter  of  a  lunatic.  The 
appeal  was  carried  before  the  recorder  of  the 
borough ;  and  the  question  raised  for  the  con- 
sideration of  the  Court  was,  whether  the  re- 
corvier  appointed  under  the  Municipal  Corpo- 
ration Act,  and  sitting  in  quarter  sessions,  had 
jurisdiction  to  bear  and  determine  the  appeal. 

Mr.  Greares  and  Mr.  Shinner  appeared  in 
support  of  the  order  of  sessions.  The  5  G.  4, 
c.  /I,  which  specially  relates  to  this  subject, 
and  on  which  this  order  was  founded,  contains. 
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in  section  6,  a  provision  that  the  word  "  counties^' 
there  employed,  shall  include  cities,  boroughs, 
towns,  &c.  possessing  separate  jurisdictions. 
All  the  powers  which  existed  in  the  case  of  the 
ancient  courts  for  which  this  Court  is  substi- 
tuted, are  transferred  to  the  recorder's  court. 
The  moment  the  court  of  quarter  sessions  is 
constituted  for  the  borough,  it  possesses  all  the 
ordinary  powers  of  a  court  of  (|uarter  sessions, 
and  becomes  the  tribunal  of  appeal  from  the 
order  of  justices  within  its  jurisdiction.  The 
61st  section  of  the  9  G.  4.  c.  40,  declares  that 
the  word  county  shall  include  any  city  of 
"  town"  corporate.  Then  the  whole  tenor  of 
the  Municipal  Corporation  Act,  5  &6  W.  4,  c. 
76,  shews  this  to  be  the  case.  By  the  98th  sectiod 
of  that  act  the  King  Is  authorized  to  appoint 
justices  for  boroughs,  and  sec.  101,  which 
dehnes  the  power  of  Such  justices,  expressly 
excludes  them  from  sitting  as  justices  of  the 
peace  at  a  jail  delivery,  or  in  levying  a  county 
rate.  The  exclusion  shews  that,  but  for  its  in- 
sertion in  the  act,  they  would  have  had  the 
power  to  do  this.  There  are  other  sections 
which  give  to  the  recorder  the  power  of  sitting 
in  a  jail  delivery  for  the  borough,  and  of  exer* 
cistog  all  the  other  powers  of  the  quarter  ^es- 
sinns,  except  that  of  levying  rates.  The  105th 
section  gives  the  recorder  cognizance  of  all 
matters  cognizable  by  a  court  of  quarter  ses- 
sions, except  the  matters  therein  expressly  ex- 
cepted. One  of  the  matters  not  excepted  is  the 
decision  of  appeals  against  such  orders  :  as  the 
case  of  The  Queen  v.  The  Recorder  of  Hull j^ 
shews  that  the  recorder  of  a  borough  town 
under  the  Municipal  Act  has  succeeded  to  the 
powers  of  the  quarter  sessions  except  for  such 
matters  as  arc  in  that  statute  specifically 
excepted. 

Mr.  Smithies  in  support  of  the  rule. — ^The 
recorder  now  has  no  more  power  than  the  old 
borough  sessions  court.  The  case  of  The  Qveen 
V.  The  Recorder  of  HuU\%  not  in  point;  for 
Hull  is  a  county  of  itself,  which  Ludlow  is  not. 
The  9  G.  4,  c.  40,  ss.  46  &  54,  relate  (o  the 
power  of  appeal  against  orders  made  under  the 
authority  of  that  act.  The  0rst  of  these  sec- 
tions gives  the  appeol  in  so  many  words  to 
"  the  justices  of  the  peace  at  the  next  quarter 
sessions  in  and  for  the  county ;"  and  the  other 
uses  the  same  words.  The  5  Geo.  4,  c.  7I»  s. 
4,  also  shews  that  it  was  the  intention  of  the 
legislature  to  assimilate  these  matters  to  the 
cases  of  removals  under  the  poor  laws,  and  to 
give  as  in  such  cases  the  power  of  appeal  to 
the  quarter  sessions  of  the  county  only.  Now 
it  is  clear  that  the  power  of  declaring  a  settle- 
ment is  in  no  case  given  to  a  tribunal  of  local 
jurisdiction,  but  always  to  the  sessions  of  the 
county  at  large.  As  to  the  interpretation 
clause  (s.  6.)  in  the  5  G.  4,  it  cannot  affect  this 
question,  for  there  is  no  instance  of  an  appeal 
clause  in  a  statute,  being  made  to  depend  on 
the  interpretation  clause.  The  provisions  of 
an  act  relating  to  a  special  matter,  cannot  he 
affected  hy  those  of  a  <;enera1  act  without  the 
intention  of  the  legislature  to  that  effect  be  ex- 
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pressly  declared.  miUam  v.  Pritchardfi  Ed- 
dington  v.  Borman.'^  The  recorder  is  a  justice 
of  the  peace  by  virtue  of  his  office;  he  may,  as 
such,  with  another  justice  make  an  order  of 
this  kind.  It  is  clear  that  no  appeal  on  that 
order  would  lie  from  them  to  the  recorder 
alone.  He  does  not  possess  all,  but  only  a 
portion  of  the  power  of  the  courts  of  quarter 
sessions.  It  is  manifest  therefore  that  he  cannot 
in  this  instance  exercise  the  power  of  the 
quarter  sessions,  and  that  his  order  must  con- 
sequently be  quashed.  Cur,  adv,  vuli. 

Lord  Denman  delivered  judgment  in  this 
case.— The  question  in  this  case  was,  whether 
an  appeal  could  be  allowed  under  the  following 
circumstances,  from  the  order  of  the  two  jus- 
tices of  a  borough  to  the  recorder  in  the 
quarter  sessions  of  thfit  borough.    Tlie  46th 
section  of  the  9  G.  4,  c.  40,  gave  the  right  of 
appeal  where  matter  of  Appeal  had  arisen.  The 
eist  sect,  declared  that  under  the  description  of 
"  any  county"  should  be  included  any  county  of 
a  city,  county  of  a  town,  or  town  corporate. 
This  was  an  order  made  by  two  justices  of  a 
borough,  and  the  appeal  was  to  the  recorder 
in  the  quarter  sessions.      Wbetber  or  «at  tlM. 
appeal  to  the  recorderftf  mmmm  woidd  have 
been raMinaBre^tbe old  corporation  had  con- 
tinued to  exist,  we  cannot  doubt  that  as  the 
law  now  stands  it  is  at  present  properly  sus- 
tainable.   The  power  of  the  recorder  is  dis- 
tinctly  stated  in  the  105th  sect,  of  the  Munici- 
pal Act,  which  gives  him  cognizance  of  all  mat- 
ters whatever  cognizable  at  county  quarter 
sessions.  The  recent  grant  by  his  late  Majesty 
of  a  charter  to  Ludlow  makes  no  difference  in 
this  respect,  for  it  does  not  limit  or  confine 
the  operation  of  that  act ;   on  the  contrary  it 
was  made  with  a  view  to  carry  out  the  provi- 
sions of  that  act.  We  think  therefore  that  the 
appeal  was  properly  receivable,  and  the  order 
of  sessions  must  be  confirmed. 

The  Queen  v.  SL  Lawrence,  Ludlow,  M.  T. 
1839.     Q.  B.  F.  J. 

VERDICT. — ATTORNEY. 

fFhere  there  are  several  counti  in  a  decla- 
ration,  iome  of  them  good  and  some  had, 
and  a  verdict  is  taken  generality,  and  da^ 
mages  generally  assessed,  the  Court  will 
not  permit  the  plaintiff,  by  an  order  of  the 
Judge  before  whom  the  cause  was  tried,  to 
enter  the  verdict  for  the  plaintiff  on  the 
good  counts,  and  on  the  others  for  the  de- 
fendtnt,  but  will  award  a  venire  de  novo. 

Case  for  slander.— 1st  count,  that  the  de- 
fendant, intending  to  injure  the  plaintiff  in  his 
business  as  an  attorney,  in  a  ccriain  discourse 
which  he  then  and  there  had  of  and  concern- 
ing the  said  plaintiff  in  the  way  of  his  said 
profession  and  business,  spoke  of  and  concern- 
ing the  said  plaintiff  as  such  attorney  as  afore- 
said, the  following  words,  &c.  The  2d,  3d, 
.and  4th  counts  averred  other  colloguia,  and 


other  words  spoken  of  the  plaintiff  "  as  such 
attorney  as  aforesaid;"  5ih  count,  that  the 
defendant  further  contriving,  &.c.  (without  any 
averment  of  a  colloquium)  spoke  of  and  con- 
cerning the  plaintiff  the  following  words: 
"  here  is  to  honest  lawyers ;'  will  you  drink 
to  honest  lawyers?    I  say  honest  lawyers,  but 

d n  humbug;" — "(omitting  the  averment 

that  they  were  spoken  of  him  as  an  attorney) 
"  thereby  then  meaning  it  and  intending  it  to 
be  understood  that  the  said  plaintiff  was  and 
is  a  dishonest  attorney.'*  The  6th  and  7fh 
connts  averred  other  colloquia,  and  other 
words  spoken  of  the  plaintiff  b^  the  defendant, 
"  thereby  meaning  that  the  plaintiff  tvas  guilty 
of  an  offence  punishable  at  law.*'  Plea — ^Not 
Guilty  to  each  count.  At  the  trial  of  the 
cause  before  Mr.  Justice  Park,  at  Warwick,  in 
the  Spring  Assizes  of  1838,  the  jury  returned 
a  verdict  for  the  plaintiff,  damages  15/.  This 
verdict  was  entered  generally.  The  defendant 
obtained  a  rule  nisi  to  arrest  the  judgment,  or 
to  have  a  venire  de  novo.  The  plaintiff  after- 
wards obtained  from  Mr.  Justice  Park^  an 
order  to  enter  the  verdict  for  him  on  the  first 
conoid  MsL  €w  dM.  defienda&t  on  the  other 
comits.  Tb€  two  nries  chk  wk  t^gjidMer« 
and  were  argued  in  Trinity  Term  last,  uad 
the  Court  took  time  to  consider  them. 

Lord  Denman,  C.  J. — In  this  case  the  ver- 
dict had  been  given  for  the  plaintiff  at  the 
assizes.   This  was  an  action  of  slander.    There 
were  several  counts  in  the  declaration,     i^ome 
of  them  were  good,  and  some  bad.    The  da- 
mages were  taken  generally  without  reference 
to  any  particular  count.    There  was  an  appli- 
cation to  us  for  a  rule  to  arrest  the  judgment, 
and  after  that  was  made  on  the  part  of  the 
defendant,  there  was  another  made  by   the 
plaintiff  to  the  late  Mr.  Justice  Park,  before 
whom  the  cause  had  been  tried,  to  confine  the 
verdict  to  the  first  count,  which  was  good. 
That  application  was  granted  by  the  learned 
Judge,  and  when,  therefore,  the  cause  came 
before  us,  it  did  so  with  the  postea  good  upon 
the  face  of  it.    But  we  are  of  opinion,  that  the 
order  for  confining  the  verdict  to  the  first 
count  was  erroneously  made ;  for  there  was 
evidence  given  on  the  5th  count,  which  ivas 
admitted  to  be  bad,  and  as  the  verdict  was 
general,  and  the  damages  were  assessed  gene- 
rally, we  cannot  tell  how  much  the  jury  relied 
on  the  evidence  given  on  the  5th  count   in 
assessing  those  damages.     As  therefore,   the 
5th  count  was  bad,  and  the  verdict  must  no%v 
be  taken  to  have  been  entered  on  the  whole 
record,  it  must  be  set  aside,  but  we  cannot 
merely  grant  a  new  trial,  for  in  a  case  in   the 
Court  of  Exchequer — fjcach  v.  Thomas,^  an<i 
in   a  case  in  this  Court,  Day  v.   Robinson^^ 
under  similar  circumstances,  it  has  been  held 
that  a  venire  de  novo  must  issue.    The  rule  in 
the  present  instance  must  follow  the  mle  laitl 
down  in  that  case. 

yenire  de  novo  awarded. — Empson  v.  Grifftu, 
M.  T.  1838.    Q.  B.  F.  J. 
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^ircle^itfr  of  9Uatf. 

CAPIAS   AD   SATI8PACIBND17M — TIMB     POR 
ISSUING  BXBCUTION. 

//  i#  regular  to  arreH  a  dtfendant  on  a  writ 
of  ca.  sa.  mt^e  than  a  year  qfter  it  hat  been 
issued,  if  that  writ  has  been  issued  within 
a  year  after  the  judgment. 

Humflrejf  showed  cause  in  a  rule  nisi  to  set 
aside  the  execution  issued  in  this  case,  for  ir- 
regularity. In  the  month  of  March  1837, 
judgment  was  signed,  and  on  the  21  st  of  De- 
cember of  the  same  ycsr»  a  ca.  sn.  issued,  on 
which,  on  the  26th  or  July  1838,  the  defendant 
was  arrested.  The  writ  was  returnable  im* 
mediately  on  its  being  executed.  The  ground 
of  objection  was,  that  the  writ  of  execution  had 
not  been  returned  and  filed  within  the  year, 
without  a  set.  fa,  to  revire  the  iudgment.  The 
question  here  is,  whether  a  defendant  can  be 
taken  on  a  writ  of  execution  which  is  more 
than  a  year  old.  Bv  3  &  4  W.  4.  c.  67,  s.  2, 
after  citing  "  that  by  the  existing  law  and 
practice  of  the  courts  of  common  law,  actions 
inav  be  brought,  and  issues  proceed  to  trial 
and  final  judgment  in  vacation,  notwithstanding 
the  cause  of  action  may  have  arisen  subsequent 
to  the  then  preceding  term,  it  ia  directed  that 
all  writs  of  execution  may  be  tested  on  the  day 
on  which  the  same  are  issued,  and  be  made 
returnable  immediately  after  the  execution 
thereof." 

y.  fFilliams  supported  the  rule,  and  con- 
tended that  a  pliuntiff  had  no  right  to  execute 
a  writ  which  had  been  issued  more  than  a  year. 
The  following  cases  were  cited,  as  in  point ; — 
Sir  tr alter  Waller's  ease^  T.  T.  31  Eliz,» 
Ognel  V.  Pastone}^  Acres  v.  Hardref^  Blaver 
V.  Baldwin,^  Harver  v.  James,^  Jllwooa  v. 
Bvrr,f  Spencer^s  Cosejs  How  v.  Acton  ^^ 

Parke,  B.—- The  question  in  this  case  was, 
whether  a  defendant  could  be  taken  in  execu- 
tion upon  a  writ  of  ca,  ad,  sa,  sued  out  within 
the  year,  but  not  executed  until  afterwards,  or 
whether  the  proceedings  were  irregular,  unless 
the  writ  was  returned  and  filed  within  a  year 
and  a  day.  We  are  of  opinion  that  no  $ci.  fa, 
is  necessary,  And  this  will  appear  by  reference 
to  the  old  authorities.  Lord  Cuke  in  his  read- 
ing upon  the  statute  of  Westminster  2,*  says, 
*'  some  diversity  of  opinion  hath  been,  whether 
there  ivas  a  sei.  fa,  at  the  common  law  before 
this  act,  and  the  doubt  grew  for  want  of  dis- 
tinguishing between  personal  actions  and  real 
actions ;  for  true  it  is,  that  in  personal  actions, 
if  the  plaintiff  after  judgment  given,  or  recog- 
nizance acknowledged,  sued  out  no  process 
of  execution  within  the  ^ear,  be  could  Lave 
no  sci.  fa,f  but  the  plamtiff  was  driven  to 
his  original,  (which  is  to  be  intended  upon 
the  judgment  or  recognizance)  as  in  actions  of 
debt,  writs  of  annuity,  or  other  personal  ac- 
tions  wherein  debts  or  damages  are  recovered, 

»  2  Leon.  77 ;  3  id.  259 ;  4  id.  44. 
*  2  Leon,  87.  *^  I  Sir.  100. 

d  2  Wils.  82,  &  Barnes,  213. 
e  1  Willes,  266.  '  7  Mod.  3. 

X  Co.  276.  ^  12  Mod.  600. 

A  2  Inst.  469. 


or  upon  recognizanee."  Lord  Coke  afterwards 
says  in  the  same  reading,  "  If  the  demandant 
or  plaintiff  laketli  his  process  of  execution 
within  the  year,  though  it  be  not  served  within 
the  year,  yet  if  he  continue  the  same,  he  may 
have  process  of  execution  at  any  time  of  the 
year."  In  Gilbert  on  Executions,  p.  94,  it  is 
said,  "  but  though  there  was  a  year  and  9  day 
to  execute  the  judgment,  yet  if  there  was  exe- 
cution taken  out,  and  that  was  continued  be- 
yond the  year,  there  was  no  occasion  for  a 
sci,  fa.,  for  then  at  common  law  there  was  a 
presumption  that  the  judgment  nras.  satisfied.*' 
The  context  clearly  shows  this  to  be  a  mis- 
print, for  he  adds,  "because  there  appeared  an 
execution  taken  out,  and  it  was  the  default  of 
the  minister  that  it  was  not  served."  The  re- 
sult of  these  authorities  is  that,  if  the  plaintiff 
sue  out  his  writ  of  execution  within  the  year, 
no  sci.  fa,  is  necessary  to  rerive  the  judgment ; 
but  if  the  writ  expire,  he  must  continue  it  in 
the  proper  way,  the  object  of  that  being,  to 
connect  the  subsequent  writs  with  that  first 
issued.  The  cases  cited  by  Mr.  Williams  are 
not  authorities  te  the  contrary  {  one  contains 
Phillips's  opinion,  which  appears  to  be  correct, 
namely,  that  if  a  party  sue  out  his  writ  \rithin 
a  year  and  a  day,  no  sci,  fa,  is  necessary,  but  if 
a  year  and  a  day  intervene,  that  will  operate  as 
a  discontinuance,  and  the  plaintiff  is  put  to  his 
sci,  fa.  All  that  the  party  has  to  do  wbep  the 
writ  is  sued  out  within  the  year,  is  to  enter  con- 
tinuances. It  appears  from  the  practice,  as 
laid  down  in  Widen  v.  Grege}  that  continu- 
ances may  be  entered  at  any  time.  But  in 
Karver  v.  James,  and  Blayce  v.  Baldwin,  it 
was  settled  that  the  first  wnt  must  be  returned 
and  duly  filed.  It  appears  that,  in  order  to 
avoid  the  necessity  of  a  sci.  fa.,  the  party  must 
sue  out  the  first  writ  within  the  year ;  but  we 
do  not  find  any  authorities  except  the  recent 
decisions  before  a  single  judge,  and  the  state- 
ments contained  in  the  modern  books  of  prac- 
tice. Chat  the  writ  must  be  returned  and  filed 
within  the  year.  Under  the  old  practice,  writs 
of  execution  were  returnable  on  a  day  certain 
in  term,  and  provided  they  were  sued  out 
within  the  year,  the  defendant  might  be  taken 
in  execution  at  any  time  before  the  return. 
Under  the  new  practice,  the  defendant  may 
also  be  taken  after  the  year  upon  a  writ  sued 
out  within  the  year. 

Rule  discharged. — Simpson,  v.  Heath,  M.  T. 
1839.    Excheq. 


CHANCERY  SITTINGS. 
Hilary  Term,  1840. 


AT  WE8TMINSTBR. 

Saturday  ..Jan.  Xx{^Zi  TZ'p.^:^ 
Monday       ..     13    Petitions. 
Tuesday       ..     141  Causes  from  the  last  Pa- 
Wednesday  . .     15  J      per,  and  Appeals. 
Thursday     ..     16    AppealMotions&Appcals. 

i  Sid.  59. 
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Friday  ..     ,.    17^ 
'  y      ..    18 


20  ^Appeals  and  Caaiei. 


Saturday 

Monday 

Tuesday  ..  21  [ 

Wednceday  ..  22  J 

Thursday  .,  23    Appeal  Mution8&  Causes. 

Friday  ..  ..  24 

Saturday  . .  2 '> 

fcSy      ::    g>Appe.U«.dG.u.«. 

Wedarsday  ..  29 
Thursday  . .  30 
Friday  ..    31     Appeal  Motions  &  Causes. 

Such  days  as  his  Lorusbip  is  occupied  in  the 
House  of  Lords  excepted. 

AT  WB8TM1N8TBR. 

Saturday    Jan.  11     Motions. 
Monday       ..     13    Petition  Day. 

Wednerdav"'     16  ]      tions.  Causes,  and  Fur- 
Wednesday..     15  J     thcr  Directions. 

Thursday     ..     16    Motions. 

{Short  Causes,  Unopposed 
Petitions  and  ueneral 
Cause  Paper 

?CL7      ::    J§]Ple«.De.»arrer..Kxcep- 
TuesdHV  n  r     ***^"^'  Causes,  and  Fur- 

We^lnesday!;    22  J      «»»er  Directions. 
Thursday     ••    23    Motions. 

r  Short  Causes,  Unopposed 
Friday  ..    24  i      Petitions  and  General 

L     Cause  Paper. 

M«)nda7      "    27 1  ^'*^"*'  Demurrers,  Excep. 
Tuesday       !!    28  h    tions^  Causes,  and  Fur- 

-I  J 


COMMON  LAW  SiniNGS, 
In  andft/ier  Hikrp  Term,  1840. 


ther  Directions. 


Wednesday  ..    29 

Thursday     ..    30 { S'-t  C.«,«^^^^^ 

Friday  ..     ..    31     Motions. 

aBrfare  Ige  fSiaiter  of  t^t  »olltf. 
In  and  <\fler  Hilary  Term,  1840. 

AT  WESTMINSTER. 

Saturday  . .  Jan.  1 1     Motions. 

Monday       ..  13    Petitions  in  Qen^  Paper. 

Tuesday  14  f  P*®''*»  Demurrers,  Causes, 

Wedneiday!!  15  i      p»rthcr  Directions,  and 

'  I     Exceptions. 

Thursday     ..  16    Motions. 

Friday  ..  17^ 

Saturday      ..  18     Pleas,  Demurrers,  Causes, 

Monday       . ,  20  S     Further  Directions^  and 

Tuesday        .,  21  j      Exceptions. 

Wednesday  ..  22 J 

Thursflay     ..  1)3    Motions. 

Friday  . .  24  ^ 

Saturday      . ,  2  ">  I  Pleas,  Demurrers,  Causes, 

Monday        . .  27  >    Further  Directions,  and 

Tuesday       ..  28  f     Exceptions. 

Wednesday  ..  29  J 

Thursday     . .  30    Petitions  in  Gen^  Paper. 

Friday  ..  31     Motions. 

AT  THE  ROLLS. 

Saturday  ..  Feb.  i  /  Short  Causes,  after  swear- 

'  L     lUR  in  the  Solicitors. 

Short  Causes,  Consent  Causes,  and  Consent 

Petitions,  every  Tuesday  at  the  Sitting  of 

the  Court. 


®ucrn*if  Sftir^. 
The  Sittiiip^s  in  Middletex  are  appointed  for 
the  I3th,  I6th,  and  29tb  of  January,  and  in 
London  the  30th. 

Comman  pieotf. 
MIDDLB8BX.    In  Term.     London. 
Friday      . .     Jau.  1 7  |  Wednesday      Jan.  22 
Friday      . .        . .    24  |  Wednesday  . .  29 

MIDOLB8BX.  /4/ter  Terjn.    London. 
Saturday     ..     Feb.  1  |  Monday      ..     Feb.  3 

The  Court  will  sit  at  Ten  o'clock  in  the 
forenoon  on  each  of  the  days  in  Term,  and  at 
half-past  Nine  precisely  on  each  of  the  days 
after  Term. 

The  causes  in  the  list  for  each  of  the  abore 
sitting  days  in  Term,  if  not  disposed  of  on 
those  days,  will  be  tried  by  adjournment  on  the 
days  following  each  of  such  sitting  days. 

On  Monday  the  3rd  of  February,  in  I^ondon, 
no  causes  will  be  tried,  but  the  court  will  ad- 
journ to  a  future  day. 

Orcf)equer  of  ^ItiUt. 

UIDDLBSBX. 

First  Sittings Thursday        ..    Jan.  IG 

°^"'s.aor''}^"'"'' '^ 

Second  Sittings         Wednesday     ..    Jan.  22 

By  adjournment  if  1  Thursday  ..       ..23 

necessary,        /Friday      24 

LONDON. 

First  Sittinifs Monday  ..  ..  Jan.  20 

Second  Sittings  ....Tuesday  ..  ..28 

By  adjournment  if  Kv^j^^j  ..  ..29 
necessary         / 

MioDLBSEX.  ^/ter  Term,    london. 
Saturday     ..     Feb.  I  I  Monday      ..      Feb.  3 

I      To  adjourn  only. 
The  Court  will  sit  during  Term  at  Ten  o'clock. 

THE  EDITOR'S  LETTER  BOX. 

We  regret  that  our  opinions  on  a  recent 
professional  topic  differ  from  a  learned  and 
respected  correspondent  at  Bath.  Weli^icTe 
that  we  fairly  represent  the  sentiments  of  both 
branches  of  the  profession  on  the  point  referred 
to.  We  will  endeavour  to  accomodate  our 
correspondent  so  far  as  we  can  consistently 
with  our  duty.  His  Is  the  only  complaint  that 
has  reached  us. 

We  refer  to  the  Advertisement  on  the  rover 
of  this  Number  regarding  the  transmisaton  of 
the  Legal  Observer  by  the  Penny  Poat. 

The  hints  wc  have  received  relating  to  the 
criticism  in  the  Morning  Chronicle  of  the  25th 
December,  touching  the  general  character  of 
the  London  Attorneys,  shall  be  attended  to,-^ 
though  the  gross  ignorance  of  the  remarks  la 
question  render  them  almost  beneath  notice. 

W.  S.'s  letter  shall  be  inserted. 

To  an  Articled  Clerk  we  answer  "  Stetrart's 
Second  Volume  of  Blackstone." 

C.  B.  will  please  to  apply  to  our  Publisher. 

The  grievance  as  to  the  Holidays  meotioned 
by  **  An  Attorney/'  shall  be  attended  to. 


site  tteaal  i&hwv\iev* 


SATURDAY,  JANUARY  II,  1840. 


**  Quod  mag^s  ad  NOi 
l^ertinct,  etnetcire  maloqi  est,  agtUmue. 


HORAT. 


HOW  FAR  A  LICENCE  CAN  BE 
ASSIGNED. 


We  shall  here  endeavour  to  show  how  the 
law  stands  at  the  present  time  as  to  the 
assignment  of  a  licence. 

In  Thomas  v.  Sorrell,^  it  is  said,  "  A  dis- 
pensation or  licence  properly  passeth  no 
interest,  nor  alters  nor  transfers  property  in 
any  thing,  but  only  makes  an  action  lawful, 
"which,  without  it,  had  been  unlawful,  as  a 
licence  to  go  beyond  the  seas,  to*  hunt  in  a 
man's  park,  to  cometnto  his  house,  which, 
without  license,  had  been  unlawful.     But  a 
licence  to  hunt  in  a  man's  park,  and  carry 
away  the  deer  killed  to  his  own  use,  to  cut 
down  a  tree  in  a  man's  ground,  and  to  carry 
it  away  the  next  day  after  to  his  own  use, 
are  licenses  as  to  the  acts  of  hunting  and 
cutting  down  the  tree ;  but  as  to  the  carry- 
ing away  of  the  deer  killed  and  the  tree  cut 
down,  tiiey  are*  grants.     So,   to  license  a  | 
man  to  cut  my  meat,  or  to  fire  my  wood  to  , 
warm  him  by,  as  to  the  actions  of  eating,  | 
firing  my  wood,  and  warming  him,  they  are  i 
lioenoes ;  bat  it  is  consequent  necessarily  to 
those  actions  that  my  property  be  destroyed 
in  the  meat  eaten  and  in  the  wood  burnt,  so 
as  in  some  cases  by  consequent  and  not 
directly,  and  as  to  its  effect,  a  dispensation 
of  licence  may  destroy  and  alter  property." 
In  GrmUham  ▼.  Homley,^  it  is  said,   that 
*'•  the  land  is  tiie  moUier  and  root  of  all 
fruits.     Therefore,   he  that    hath  it  may 
grant  all  fruits  that  may  arise  upon  it  after^ 
and  the  property  shall  pass  as  soon  as  the 
fruits  are  extant.     A  person  may  grant  all 
the  tilhe-wool  that  he  shall  have  in  such 
a  yaar ;  yet,  perhaps,  he  shall  have  none : — 
but  a  man  cannot  grant  all  the  wool  that 
shall  grow  upon  his  sheep  that  he  shall  buy 


•  Vaogban,  351. 
TOL.  XIX.— HO.  568. 


»>  Hob.  132. 


hereafter^  for  there  he  hath  it  neither  actu* 
ally  nor  potentially."  Where  all  the  profits 
of  lands  are  demised,  the  land  itself  passes : 
thus,  the  lands  pass  by  the  grant  of  the 
boillourie  of  the  salt  ;^  and  whatever  words 
are  sufficient  to  explain  the  intention  of 
the  parties  that  the  one  shall  divest  himself 
of  the  possession,  and  the  other  come  lato- 
it  for  such  a  determined  time,  such  words, 
whether  they  run'  in  the  form  of  a  licence, 
covenant,  or  agreement,  will,  in  construc- 
tion of  law,  amount  to  a  lease  ;^  and  see 
Right  v.  Proctor t'^  where  Yates,  J.,  observed 
that  the  instrument,  even  as  a  license  to 
inhabit,  amounted  to  a  lease. 

However,  where*^  the  owner  of  the  fee 
granted  to  A,,  his  partners,  fellow  ad- 
venturers, free  liberty  to  dig  for  tin  and 
all  other  metals  throughout  certain  lands 
therein  described,  and  ta  raise,  make  mer- 
chantable, and  dispose  of  the  same  to  their 
own  use,  and  to  make  adits  for,  and  neces- 
sary for  the  exercise  of  that  liberty,  together 
with  the  use  of  all  waters  and  water-courses, 
excepting  to  the  grantor  liberty  for  driving 
any  new  adit  within  the  Isolds  thereby 
granted,  and  to  convey  any  water.course 
over  the  premises  granted,  habendum  for 
twenty-one  years ;  covenant  by  the  grantee 
to  pay  one- eighth  share  of  all  ore  to  the 
grantor;  and  then,  in  failure  of  the  per- 
formance of  any  of  the  covenants,  a  right 
of  re-entry  was  reserved  to  the  grantor; 
—  it  was  held  that  this  deed  did  not 
amount  to  a  lease^  but  contained  a  mere 
license  to  dig  and  search  for  minerals ;  and 

c  Co.  Litt.  4  b ;  Parker  v.  Plummer^  Gro. 
Eliz.  190  J  The  Queen  v.  fFinter,  2  Salk.  588« 

d  Bacon's  Abr.  lit.  Leases,  K,;  Trevor  v, 
Roberts,  Hard.  36fi ;  7%ro/rmorton  v.  Tracy, 
Plowd.  145  ;  Hacergill  v.  Hare,  3  Bulst.  250. 

e  4  Burr.  2209. 

'  Doe  d.  Hantey  v.  !Food,  2  B.  &  Aid.  724. 
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that  tbe  gr&ntee  eoiiM  not  tnaintasn  an 
ejectment  for  mines  lying  within  the  limits 
of  the  act,  hut  m>t  connected  "mtb  the 
woi^ings  of  the  graqtee* 

But  by  a  very  recent  decision^  this  case 
would  seem  to  be  to  some  extent  invalidated, 
as  it  was  there  determined  that  a  licenoe  to 
search  for  and  raise  metals,  and  also  to 
carry  them  away,  and  convert  them  to  the 
licencee's  own  use,  passed  an  interest  which 
was  doable  of  being  assigned.  The  fol- 
lowing is  a  part  of  the  judgment  of  Lord 
Denmtm,  C.  J.  cm  this  point  of  the  case: 

"  The  first  point,  therefore,  which  pre- 
sents  itself  for  our  consideration  is,  whether 
the  interest  conveyed  to  Setree  and  Stacey 
was  capable  of  being  assigned.  No  autho- 
rity was  (Cited  to  shew  that  the  interest  was 
BOt  assignable;  but  the  case  of  Doe  d. 
Hankf  V.  Wood,  2  B.  &  Aid.  724,  was  re- 
Ued  on  as  estabKshtng  tiiat  the  grant  from 
ihe  defendant  Hill  operated  strictly  and 
merely  as  a  licence  ;  and  it  was  contended 
that  a  licence  was  in  its  nature  personal, 
and  not  assignable.  In  the  case  referred 
to,  the  indenture  relied  on  did  not,  perhaps^ 
substantially  difier  from  that  under  discus- 
Hon,  and  that  indenture  was  held  not  to 
amount  to  a  demise  of  the  mine,  so  as  to 
entitle  the  grantee  to  maintain  an  eject- 
ment; and  it  was  in  that  case  said  by 
the  Court  to  be  nothing  more  than  a  grant 
of  a  licence  to  search  and  get  (irrevocable 
indeed,  on  account  of  its  carrying  an  in- 
terest) with  a  grant  of  such  of  the  ore  as 
should  be  found  or  got,  the  grantor  parting, 
with  an  estate  or  interest  in  the  mines, 
metals  and  minerals.  Now  assuming  this 
description  of  the  instrument  to  be  correctly 
applicable  to  the  deed  now  under  conside* 
ration,  it  is  to  be  observed  that  the  deed 
in  this  case  operates  notxnerely  as  a  licence, 
but  as  a  grant  also ;  and  that  such  a  grant 
to  a  man  and  his  assigns,  carries  an  interest 
which  is  assignable,  appears  from  Palmer* $ 
eoae,  6  Rep.  25,  raiwrted.  also  in  Cn>.  Slis. 
819,  under  the  name  of  Bluett  v.  Mmfmard, 
In  that  case  Sir  Thomas  Pafaner,  being  seised 
in  fee  of  a  wood,  bargooed  and  sold  to  one 
Comfort})  and  his  assigns,  600  cords  of 
wood,  to  be  taken  by  the  assignment  of  Sir 
Thomas  Palmer.  Comforth  assigned  his 
interest  to  the  plaintiff;  and  the  first  re* 
solution  in  the  case  was,  that  Comforth 
had  an  interest  which  he  might  assign  over, 
and  not  a  thing  in  action  or  a  possibility 
only ;  and  the  case  of  Grantham  v.  Hqwiey, 
Hob.  132,  let^ds  to  a  similar  conclusion." 

—■-'■■"'    ■'  '    ■■  —  ■  —  —  ...—  ■■.       . ,,  .    . 

M  Mmketi  V.  HW,  5  Ding,  N.  C.  694. 


THE  SPECIAL  COMMISSION, 

Wb  forbear  for  the  presaut  from  making 
any  remark  on  the  iatereataig  and  inspoirt' 
ant  trials  now  proceeding  at  Monmiiwlli? 
neither  shall  we  give  any  oponioii  as  to  the 
legal  pallet  which  baa  been  made  bytiie 
counsd  for  the  prisoners ;  bat  it  Bssy  be 
well  to  state  what  that  point  ts,  aa^  io  the 
opinion  of  all,  it  deserves  attention.  The 
facts  are  these,  according  to  the  eridenoe 
of  Mr.  Maule»  the  Treasury  aofieitor.  Tbr 
bill  was  found  on  the  11th  of  December, 
on  the  12th  Mr.  Maule  delivered  to  the 
prisoner  a  copy  of  the  imfictment,  wi^  a 
list  of  the  jury,  appfieatioa  having  been 
made  for  a  copy  of  the  indictment  for  that 
purpose  by  his  sf^iettor.^  On  the  1 7dk  of 
December  Mr.  Maule  attended  again,  and 
delivered  a  list  of  the  witoesses;  three 
other  persons  accompanying  him  on  both 
occasions. 

The  question  then  turns  on  the  7th  Ann. 
c.  21,  s,  11,  by  which  it  is  enacted  that 
when  any  person  is  indicted  for  high  trea- 
son or  misprision  of  treason,  a  list  of  wit- 
nesses that  shall  be  profhiced  at  the  trial  for 
proving  the  indictment,  and  of  the  jury  be 
also  given  at  the  same  time  that  the  copy 
of  the  indictment  is  delivered  to  the  paity 
indicted.  Now,  it  cannot  be  disputed  that 
the  directions  of  the  statute  have  not  been 
literally  complied  with,  but  whether  the  in- 
tention has  or  has  not  been  pursued  remains 
to  be  decided. 


PRACTICAL  POINTS  OF  GENERAL 

INTEREST. 


HUSBAND  AND  WIFS. 

*'  If  the  husband  and  wife  sepiurate  by 
mutual  consent,  the  husband  is  liable  for 
necessaries  supplied  to  the  wife,  unless  ahe 
has  a  competent  provision  either  from  her 
husband  or  from  her  own  resomeea."  Per 
Coltman,  J.,  Dixom  v.  Hmrreli,  8  C.  &  P. 
717;  IB  L.  0. 195,  where  the  caaes  on tfaia 
point  are  collected.  But  even  wheie  a  se- 
parate maintenance  is  allowed  by  the  hua- 
band,  when  his  own  violent  conduct  renders 
it  necessary  for  her  to  exhibit  articles  of  tbe 
peace  against  him,  he  is  liable  for  die  ex* 
pencea  thereby  incurred.  Thus,  in  an  ac» 
tion  for  work  and  labour  done  by  plaintiff 
as  an  attorney  in  the  exhibiting  articles  of 
the  peace  against  the  defendrnt  on  behalf 
of  his  wife :  the  defendant  and  his  wife 
were  separated,  and  *  *  the  first  question/'  said 
Lord  Denmem,  C.  J.,  **was  whether  the 
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evidetic&  was  saffiaieat  to  ^farntnt  the  ex- 
hibiting articles  of  the  peace,  and  we  think 
it  was.  The  next  question  was,  whether 
the  defendant  was  liable,  as  he  allowed  his 
wife  a  separate  maintenance.  It  appeared 
that  the  defendant  had  used  great  violence 
towards  her.  it  was  his  own  misconduct 
therefore  that  made  the  work  and  labour 
which  was  the  subject  of  the  actbn  ne- 
cessary, and  he  cannot  therefore  he  allowed 
to  set  up  the  separate  maintenances  to  ex- 
empt himself  from  liability,"  Tunur  ▼. 
HoakB,  2  P.  &  D.  294. 


CHARACTER 

OFTHB 

ATTORNEYS  OF  LONDON. 


OoR  attention  has  lieen  called  to  an  article  in 
the  Morning  Chronicle  of  the  25ih  December^ 
in  which,  whilst  revieiving  •'  The  Adventures 
of  an  Attorney  in  Search  of  Practice,"  a  large 
share  of  obloquy  is  thrown  upon  the  Attorneys 
of  London^ — ^not  oo  the  few  who  disgrace  the 
proft^Hon,  but  on  the  general  body.  Our 
readers^  being  almost  entirely  members  of  the 
profession,  or  persons  connected  with  the  ad- 
ministration of  justice,  it  would  be  manifestly 
useless  to  enter  mto  an  elaborate  vindication  of 
the  large  body  of  lawyers  in  question.  We 
had,  indeed,  some  doubt  whether  we  were 
justifled  in  recording  the  subject  in  our  pages, 
but  it  has  been  suggested  that  we  are  bound  to 
let  all  branches  of  the  profession  know  what  is 
said  of  ihera,  in  order  that  they  may  act 
towards  their  opponents  as  may  be  deemed 
expedient. 

\Ve  therefore  notice  the  following  passages, 
wluch  appear  to  be  the  most  offensive,  m  the 
paper  reFert-cd  to : 

*'  In  society  there  is  aKvays  a  broad  line  of 
demarcation  between  a  liberal  and  intellectual 
profession,  and  the  mere  mechanical  agency 
vhicb  works  out  its  directions  and  iutenSons.<^ 
We  do  not  wish  to  say  any  thing  offensive  to 
attorneys,  but  Mr.  Sharps  must  be  aware  that 
ik^  are  not  ntppated  to  know  any  thing  of 
tkmi  iit^^ti,  M/jir  nre  not  reiponsihle  to  their 
eiieutM  fur  mng  mUkap  throufk  ignorance  of 
/i«r-  It  is  Qotorioaa  that  the  London  attorney 
sets,  1^  all  casesy.as  an  implicit  machine  in  the 
hands  of  his  counsel,  but  for  whom  he  would 
be  in  endless  and  inextricable  hobbles." 

Referring  to  one  of  the  anecdotes  which  the 
cHtic  describes  as  manifesting  **  stupid  igno- 
nmee,"  lie  says,  these  *'  self  recorded  proceed- 
lags  more  than  once  struck  us  as  being  pos- 
sibly intended  as  a  satire  upon  the.;9rev^^itf/ 
legal  incapacity  of  London  attorneys.*' 

It  would  be  a  waste  of  time,  as  addressed  to 
the  readers  of  this  Journal,  to  make  any  formal 
refutation  of  this  alisurd  calumny,  the  value  of 

•  This  must  refer  to  the  hackney  writer  and 
copying  clerk. 


which  may  l>e  estimated  by  the  gross  ignorance 
of  a  writer  who  ventures  to  tell  the  pulilic  that 
"  Attorneys  are  not  responsible  to  their  clients 
for  any  mishap  through  ignorance  of  law :" — a 
statement  which  would  have  lieen  strictly  true  if 
affirmed  of  the  other  branch  of  the  profession,  the 
members  of  which,  ha^ng  no  remedy  for  their 
fees,  incur  no  legal  responsibility  for  the  non* 
performance  of  any  supposed  obligations.  The 
obnoxious  passages  occur,  as  we  have  said,  in 
the  course  of  the  Review  of  the  work  above 
mentioned.  It  is  not  our  present  purpose  to 
enter  into  the  merits  of  the  judgment  which 
the  writer  has  passed  on  the  work  before  him. 
He  says  that  **  a  calm  and  ingenuous  narrative 
of  the  life,  career,  and  experience  of  a  London 
attorney,  arrived,  by  dint  of  industry  and  in« 
tegrity,  at  a  respectable  practice,  might  prove 
at  once  interestmg  to  the  public,  and  service- 
able to  the  rising  members  of  the  profession." 
TIte  critic  thinks  the  Author  of  the  Book,  who 
assumes  the  name  of  Mr.  Gregory  Sharpen  has 
not  sttcceeiled  in  his  labours.  In  this  we  dif« 
fer  from  the  writer,  and  we  happen,  to  know 
that  the  Author,  whose  talents  and  attainments 
may  be  estimated  by  bis  works,  is  a  gentleman 
of  great  respectability — of  large  practice— and 
the  near  relation  of  distinguished  members  in 
the  higher  walks  of  the  profession.  The  sub- 
jects of  controversy  between  the  Author  and 
his  critic  relating  to  the  conduct  of  the  Bar, 
we  shall  not  further  enter  into  than  merely  to 
remind  our  readers  that  it  is  impossible  the  Bar 
can  participate  in  the  feelings  imputed  to  some 
of  its  members  towards  solicitors  in  general. 
It  will  be  recollected  that  several  of  the  Judges 
and  many  eminent  counsel  hare  very  near  re- 
lations amongst  the  solicitors,  and  many  of 
tlie  latter  live  in  friendly  intercourse  with  the 
former.  ^  As  a  solicitor,  if  he  could  always 
choose  his  clients,  would  prefer  those  of  a. 
respectable  station  and  character,  with  whom, 
whilst  discharging  his  duty,  he  might  associate 
on  friendly  terms ;  so  there  can  be  no  doubt 
that  the  barrister,  (who  must  act  for  all  who 
apply  to  him)  would  infinitely  prefer  that  the 
solicitors  with  whom  he  has  such  constant  and 
confidential  communication,  should  be  of  the* 
station  and  character  of  gentlemen.  The  in- 
terest, as  well  as  the  dignity  of  the  bar,  is 
inseparably  connected  wuh  the  respectability 
of  their  immediate*  clients,  the  solicitors.  We 
think,  tberi^re,  that  the  supposition  of  any 
unfriendly  feeling  between  the  two' branches* 
of  the  profession, .  is  wholly  uafonoded,  and 
that  they  are  the  greatest  enemies  of  the  pro- 
fession m  general,  who  seek  to  foment  trifling' 
into  serious  questions. 

We  look  upon  the  law  as  one  great  profes^ 
sion,  comnosed  of  several  ranks  or  degrees,  the 
honor  ano  interest  of  each  of  which  is  insepa- 
rably connected  with  the  well-being  of  the 
whole,  from  the  Lord  Chancellor  down  to  the 
last  person  who  was  admitted  on  the  roll  of 
attorneys.  Nay,  in  our  opinion,  except  in 
mere  professional  rank,  it  is  idle  to  call  one 
branch  more  respectable  than  another.  Each 
fulfillfng  its  sepsrate  duties  ably  and  honorably, 
is  entitled  to  equal  confidence  and  respect,  and 


X  96    Lam  as  to  Mjxrriagei  abroad  hettceen  Engti$h  StibfeeU  within  the  prohibited  Degreef. 


the  one  i«  in  n»  eMenCiiti  .point  •nperior  to  the 
other.  How  often  d«>es  it  happen  that  one 
brother  f  t>e«  to  tiie  liar,  and  another  to  the 
ol&ce  of  the  attorney.  They  have  received  ihe 
same  ediiNration/>— tbay  have  lived  hi  the  »aioe 
hahits  an4  feeiinxn,— "iuive  mixed  in  the  •ame 
seeiety:  lie  who  should  attempt  to  set  the 
oue  above  tUs  other  wuuUl  he  cWapised  hy  hoth 
as  ft  vul|;ar  tnedillefv^-'^iuerly  ignoranl  of  the 
true  foimdatioiis  on  ^viiich  soeteiy  rests. 


ON  THE  LAW  AS  TO  MARRIAGES 
ABROAD  ULTWEEN  ENGLISH  SUB- 
JFXTS  WITHIN  THE  PROHIBITED 
DEGREES.      

{fiontinued  from  p.  1&5.> 

Wb  will  now  proceed  to  the  suhject  we  liave. 
more  iiiiined lately  in  view  in  this  article :  the 

Eeseut  Vttlidity  of  forei^o  marriages  hctween 
ij^lish  aiilgecta  within  Ihe  prohihited  deforces 
of  alfinky.  The  ohservatioos  we  have  had  to 
muhe  respecting  the  decisions  on  S4:x>|ch  mar- 
ria^esy  will,  we  think,  he  found  to  tlirow  some 
lixht  upon  it.  It  has  been  sotnetimea  qnes- 
thincd  by  the  Ed-clesiaatical  lawyers  whether 
the  rule  as  expressed  hy  Lord  StoiveU,  '*  tliat 
a  foreii(n  marriage,  valid  according  to  the  law 
c^  the  place  where  celebrated,  is  good  every 
where  ekc,"^  is  true,  exceiH  so  far  as  it  dis- 
pienses  with  the  ceremonies  which  ouriVlurriage 
Act  requires,  and  certain  it  is  that  iia  cave  ImU 
yet  been  decided  here,  in  which  this  principle 
ii  IS  been  applied  lo  marri^es  between  English 
subjects,  good  abroad,  but  within  the  degrees 
of  atfiuity  prohibited  here.  It  has  been  argued, 
therefore,  ^hat  ^  the  luw  Mhich  prohibiis  per- 
sons reluted  to  each  other  in  a  certain  degree 
from  intermarrying,  and  declares  this  iutermar- 
ria;^  to  be  null,  imposes  on  them  a  personal  in* 
rapacity  yuoaf/  that  act,  and  that  tliai  incapacity 
must  continue  to  att'ect  them  so  long  as  they 
retain  their  domicile  i»  the  country  in  which 
thai  law  prevails.  The  resort  to  another  coun- 
try, where  there  was  no  such  {U'ohibitorv  law, 
for  the  mere  purpose  of  evailiiig  the  law  of 
their  own  t*ouutry,  and  with  the  intention  of 
returning  thither  when  their  marria|^e  had 
taken  place,  cannot  be  considered  as  a  change 
of  their  former  domicile,  or  the  acquisition  of 
a.  domicile  in  the  country  to  which  they  had 
resorted.  They  must,  therefore,  be  regarded 
as  still  subject  to  the  personal  incapacity  im- 
posed hy  the  law  of  their  real  dcKnictle.^P 

*'  The  J'ttle  as  to  lejc  loci  coniracUti  there- 
fore,*' Mr.  Burgc  savs*  "  does  not  prevail  when 
the  parties  have  no  lond  ftde  dooatcile  in  loco 
contraciuM,  but  have  resorted  thither  to  evade  a 
prohibitory  law  in  force  in  the  place  of  their 
actual  domicile,  exteftding  to  marriages  con- 
tracted in  anjT  other  .country,  in  terms  or  in 
eHect  f  and  which  kw  ha8>i»aue  void  a  marriage 
contracted  in  cnntraveiition  of  its  provisions."^ 

Owing  to  the  ktte  statute^^  previqas  to  which 
it  was  easy  to  evade  ihe  oj^ration  of  this  law 

o  Rudifig  &  Sndtk,  2  Hi^.  Con.  Ca.  371. 
»  Burge,  192.  « Id.  200. 


by  a  friendly  auil  la  «be  Bceletlastieii|.Gaurtf, 
and  to  the  numerous  marriagea  tvithin  the  |ro« 
hibited  degrees  of  affinity^  now  iu  consequence 
of  the  statute,  taking  place  abroad,  the  diictriae 
here  laid  down  ha»  become  a  matter  of  great 
interest,  and  we  purpose  to  examine  il  somc- 
%vhal  in  detail. 

The  idea  of  fra«d  oa  the  law  of  a  ci»afitc?  is 
rather  a  fovorite  one  with  jurists.  When  ea* 
amined,  however,  we  think  it  will  be. found  lo 
have  a  very  uarruw  fouBiIalion  for  the  supposed 
countenance  afforded  to  it  by  our  law.  By  the 
courts  of  several  Americas  states  it  hns  bei*n  rtr 
peate<lly over-ruled.  U  is  principally  grtMiaded 
on  an  opinion  of  the.  jurist  Ilul>er,^  atifipoftad 
by  a  dictum  of  Lord  MunsfiMf  in  HMH9»m  v. 
Dlftnd.* 

In  the  first  place^  it  is  at  once  met  by  the 
didiculty,  that  it  lias  been  over  and  over  agaio 
decided  that  Scotch  and  foreign  marriages 
(l»etweett  minors  and  others  who  could  ant 
have  contra<'ted  marriage  here)  uadertaken, 
expressly  and  admittedly,  to  evade  oarlatv,  are 
good,  if  good  per  iejp  loci,  and  mce  fterti.  Bui 
then,  say  the  advocates  of  the  in  fraudem 
legiB  doctrine,  thase  decisions  are  consistent, 
iiecause  the  Marriage  Act  in  terms  excepts 
Scotch  and  foreign  marriages.^  la  this  view, 
however,  they  at  once  throw  ori*r  Lord  Mans^ 
fid(^$  authority,  because,  as  Sir  W.  Blackstone, 
who  was  counsel  iu  the  case,  notes  it  in  the 
margin  of  his  report,  he  threw  out  a  **  ^m^re 
whether  stolen  marriages  in  Scotland  are  valid.'' 
However,  as  this  case  is  really  the  only  one  io 
which,  as  far  as  we  are  aware,  the  idea  of  eva- 
sion of  our  law  is  set  up,  we  must  go  more 
fully  into  it.  The  case  was  argued  in  1/601 
The  (pieslion  was  whether  a  bitl  of  exchange 
given  in  France  by  one  Eniflisih  subject  to 
another,  but  made  payable  in  Rnglamd^  the  con- 
sideration of  which  Wits  a  gambling  debt,  shoald 
be  held  recoveralde  in  an  English  Court.  It 
Was  found  not  to  l>e  recoverable  in  Fraare^ 
but  Lord  MttmJkUl  (though  on  this  plain 
ground,  he  afterwards  said  the  case  had  after 
all  come  to  notbiug)  liad  it  argued  twke,  a* 

r  Huber  de  Confi.  Leg.  lib.  1,  tit.  S,  n.  8. 

•  I  W.  Bl.  251 ;  Burrows,  1077. 

^  In  support  of  this,  an  over-ruled  decision  of 
Sir  Gmrge  Huffttf  in  17/6,  is  quoted  {Hmfwd 
and  Af»rfii,2  Hag.  Con.  C.  41^0},  la  which  Sir 
George  says,  that  going  abroad  to  evade  the 
act  Is  immaterial,  bevnV9e  of  the  exrepiioo  to 
the  act  as  to  foreign  marriages.  But  this  dic- 
tum was  surely  not  meant  In  limitation  of  the 
general  rule  of  the  lex  loci  prevaiKng.  Had 
there  been  a  general  princijile  of  law  at  tbe 
time  of  the  marriage  act,  that  going  abroiid  to 
evade  the  operation  of  oar  local  laws  aretded 
the  act  done  abroad,  which  is  tlte  nesittoa  con- 
tended  for,  the  mere  cxceptian  ot  Scotch  and 
fcreign  marriages  from  the  Marriage  Art  coold 
hardly  have  been  held  to  except  the  entire 
operation  of  such  a  principle  upon  Englishmen 
marrying  in  Scotland  or  abroad.  It  iniut,  (n 
such  case,  Imve  bera  held  merely  to  except 
marriages  of  foreigners  in  foreign  laiidi^.aiMl 
of  Scotclnnea  in  Scolfaiad* 
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lieirinff  on  wtcnifttional  law.   In  his  jad^menl 
lie  tooched  oa  the  rules  applicable  to  foreign 
pefbonal  coatracto.    He  layit  down  tlie  general 
role  as  to  the  iem  ioci  prevaiKo^     But  then 
lie  aaya  *'  this  rule  adioita  4>f  an  exception 
where  <be  parties  had  a  view  lo  a  ditfereiit 
kingdom.    Contracts   are  to  lie   considered 
accordiBK  lo  the  ulnee  where  ihey  are  to  be 
executed."    And  Aln  Jus.  i^Hmid  said,  <•  The 
place  where  the  money  is  to  be  paid  must 
govern  the  law.    This  was  determined  as  t<i 
usary  on  contracts  ia  Ireland. "<*    From  this 
k  is  e?idenc  Chat  there  is  no  ground  io  Uie 
derision  for  the  wide  principle  contended  for. 
ThegiuBre  thrown  ouf«  merely  in  answer  to 
mu    illastraliire    argument  used    liy  counsel, 
comes  more  to  the  point ;  but  is  plalitly  over- 
ruled.   Burroivs  in  his  report  says,  that  Lord 
Mtintfield  referred  Co  a  case  before  Lord  H^rd- 
uficke  of  a  minor's  stolen  marria^^e  at  O^teod ; 
the  validity  of  which  Lord  Hardwkke  doubted, 
and  ordered  to  be  tried  before  an  Ecclesias- 
tical Court ;  but  the  trial  was  stopped  by  the 
minor's  marrying  again  on  coming  of  age. 
We  have  looke«l  carefully  for  this  case»  and 
kave  no  doubt  Butler  and  Pr^omnn  ( Ambl.  302) 
is  the  one  referred  to.    It  had  been  decide<l  in 
1 7^,  four  years  before.    It  was  the  case  of  a 
ward  married  at  Antwerp.     Lord  Hw*iwckt 
aaid,  '*  This  is  the  first  case  under  the  late 
Marriage  Act.    As  to  such  a  marriage  ((  wan 
l^oing  to  call  it  a  robbery)  there  is  a  door  open 
in  the  statute  as  to  marriajres  beyond  sea:)  and 
in  Scotland."     He  aftenvards  goes  on  to  ques- 
tion the  validity  of  the  marriages  *'  it  is  said 
hy  witness  that  he  saw  them  married  aci-ord- 
ing-  to  the  rites  and  ceremonies  of  the  Clmrch 
of  Erngtwad^    But  it  will  not  be  valid  here  un- 
leaa  it  was  so  by  the  laws  of  the  country  %vhere 
it  was  bad."    The  father,  it  appears,  instituted 
»  suit  in  the  EcciesiHStical  Ctmrt  to  try  the 
validity  according  to  the  f«>reijrn  law. 

This  case,  therefore,  so  far  from  supporting 
Lord  MaiuJMd^M  doubt,  as  stated  in  the  mar- 
gin of  Blackstone's  report,  expreiisiy  over- 
rules it.  It  is  the  more  material  for  our  pre- 
sent purpose,  as  being  the  first  case  under  the 
.1.  II  III    —  .11-1  ■  i.ijj 

■  A  reference  to  one  or  two  recent  equity 
casea  •  on  the  law  which  is  to  govern  foreign 
contracts,  may  be  acceptable  to  some  of  our 
readeni. 

In  Amatrwlheryi.  Adair,  2  M.  &  K.  313,  the 
L^rd  Vkmncelhr  held  that  the  Scotch  latv  was 
to  govern  the  construcrion  of  a  Scotch  mar- 
riage  settlement,  so  as  to  defeat  the  wifeV 
e^fiity  to  a  settlement  out  of  after-descended 
property  io  England. 

In  Holmn  V.  Holmti,  1  R.  &  M.  <>60,  testa- 
tor  made  his  will  in  Ireland,  but  died  domi- 
ciled in  England.  Annuity  is  to  be  paid  ac- 
«ordtng  to  Irish  currency. 

It  was  decided  in  Ireland,  Ricknrdi  v.  Gould, 
I  MoL  l^J,  that  the  English  Annuity  Act  is  to 
jj^ovem  an  an  unity  charged  on  Irish  property 
biu  gzanfted  in  EMgbincU 

That  a  foreign  judgment  is  not  questionable 
in  this  country,  many  cases,  in  particular  Martin 
v.mchoUs,  3  Sim.  458,  and  2  Swaust.  326,  S.  P. 


Marriage  Aot«  The  Marriage  Act  was  pasned 
in  1 763.  If  Lord  Hwrdmekw  had  thought  that 
before  that  act,  there  was  a  principle  of  law  in 
operation,  that  a  party  going  abroad  to  evade 
our  laws  eould  not  set  np  the  ieJt  (^ei  eok~ 
tmcHu,  but  that  the  new  act  had  altered  this, 
he  could  hardly  have  failed  to  have  said  so. 
He  treats  it,  that  the  new  statute,  by  leaving 
the  old  principle  of  Inr  t§ci  contractus  uii- 
touched,  had  iejlt  a  door  open  to  evade  its  new 
provisions  of  banns,  rites,  consent  fbr  minors, 
&c.  not  ha<l  opened  a  kew  door. 

We  find  but  one  other  case  before  Lord 
Hardwicke  bearing  on  the  suliject.  It  is  ftaaek 
V.  Garv4iM,  decided  In  1748.*  It  is  material, 
as  shewing  the  principles  of  law  as  to  foreign 
marriages  clearly  laid  down,  bef^tre  the  mar. 
riage  act  passed.  It  was  the  case  of  a  ward  of 
Court,  aged  only  eleven,  married  in  Prance  to 
a  bov  of  seventeen,  the  son  of  a  Frenchman. 
Lord  Harditictie  laid  down  that  the  Infant, 
being  a  natural-born  subject,  could  net  re- 
nounce her  allegiance.  He  said  "  the  most 
material  consideration  is  tbe  validity  of  the 
marriage.  It  has  been  argued  to  be  valid  from 
being  estaldished  by  the  sentence  of  a  Court 
in  France  having  proper  jurisdiction.  And  It 
is  true,  thatj^sa,  it  is  conclusive,  whether  a 
foreign  Court  or  not,  from  the  liws  of  natioriB 
in  such  cases ;  otherwise  the  rights  of  mankind 
would  be  very  precarious  and  uncertain." 

Now  here,  if  Mr.  Barge  is  right,  Lord 
Hardwicke  was  called  upon  to  fall  back  oh 
the  general  principle  Mr.  Burgc  contends  (qt, 
that  the  subject,  though  abroad,  unless-  bond 
fide  domiciled  there,  (which  in  Mr.  Burge'to 
sense  of  domicile  was  not  the  case)  could  not 
avail  himself  of  tbe  ieae  ioci  to  avoid  the  ope- 
ration of  our  law.  The  girl  here,  wal  only 
eleven  years  old.  By  our  common  kiw,  as 
stated  by  Mr.  Burge,  a  female  under  twelve 
could  not  contract  matrimony.  Indeed,  ao^ 
cording  to  Sir  Matthew  Hale,  the  attempt 
would  have  subjected  the  party  to  a  conviction 
lot  rape.^  So  far  from  d^ng  this,  in  ^om*- 
mittiug  unreservedly  the  jurisdiction  as  to 
vali<lity,  to  a  foreign  Court,  he  lays  ^dowu  A 
principle  quite  destructive  of  all  Mr.  %iit^ti*t 
doctrines  as  to  bon^  fide  domicile ;  because, 
as  we  shall  presently  remark  further,-  if  that 
principle  only  means  bond  fide  s6  far  as  re- 
quired by  the  foreign  law,  it  amounts  to 
uothittir,  and  there  is  nobody  wlio  dottbts  Hi 
It  would  then  be,  by  common  consent,  one  of 
tbe  incidents  bearing  on  t!.e  validitjr  of  the 
marriage  according  to  the  lejf  ioci  contractus. 

This  view  of  our  law  as  to  the  evasion  of 
our  English  regulations,  is  adopted  by  Judge 
Story.  He  lays  it  down  that  Hnber's  doobt  \t 
expressly  overoruled  in  England,  and  instances 
our  rules  as  to  stolen  Scwti-h  marriages  in 
proof.  There  are  fe^v  opinions  which  com- 
mand higher  respect  than  Mr.  Jacob's.  In 
his  very  learned  notes  appended  to  his  edition* 
of  Roper's  Husliand  and  Wife,  he  takes  the 
same  view.     He  says,  as  to  the  objection  that 

u  1  Ves.  s  159. 

V  1  Hali.  RC.  G30|  and  4  Bia.  Com.  212. 
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an  itttentioQ  to  etade  onr  law  may  affect  tbe 
validity  of  the  forei|^  contract :  "  that,  though 
apparently  sanctioned  by  Lord  Mamjleld,  it 
has  not  prevailed  either  with  respect  to  mar- 
riages in  (Scotland,  or  with  respect  to  mar- 
riages in  other  places  out  of  England,  and 
there  does  liot  appear  any  exception  to  the 
rule,  that  a  foreign  marriage,  valid  according 
to  the  law  of  the  place  where  celebrated,  ia 
good  every  where  eue.^ 

Except  tbe  cases  of  legid^  personal  disquali- 
fieation  a^inst  marrying  at  all,  suvfi  as  f^ot- 
lep*»,  -to  \^ch  we  shall  soon  adveit,  we  know 
bat  of  one  country  (France)*  where  the  validity 
of  a  foreign  marriage  between  Us  own  subjects 
18'  tried  by  itis  own  and  not  the  foreign  law. 
French  subjects  who  are  required  at  home 
to  obtain  the  consent  of  parents,  &c.  are  re- 
quired so  equally  if  they  marry  out  of  France. 
Did  such  a  bi*oad  personal  rule  obtain  here, 
there  would  have  been  no  room  for  the  present 
article;  and  it  is  to  $uch  a  result  that  we  are 
addressing  ourselves,  unless  the  roles  of  re- 
striction can  be  so  narrowed  as  to  approve 
themselves  to  the  moral  approbation  of  all  the 
community,  minority  as  well  as  majority,  i.  e, 
to  those  cases  of  affinity  which,  by  the  com- 
mon consent  of  the  country  would  be  dis- 
cbuntenanctd,  eif .  affinities  in  one  degree,  as 
step-father  and  step-daughter. 

We  will  now  go  on  to  examine  the  supposed 
second  rule  as  to  a  foreign  bondjtde  domicile 
befog  required.  Our  English  supposed  limi- 
tation of  the  general  rule,  is  not,  as  we  have 
seen,  treated  by  such  of  the  dvillans  as  have 
espoused  these  views,  as  an  alisolnte  personal 
mle,  but  one  merely  til /rtftf/ftfifi  tegig,  and  they 
therefore  attach  to  the  limitation  this  sub-li. 
mitatioA  that  the  disqualification  will  be  re- 
moved  by  a  tuffieient  domicile  abroad.  But 
siffieient  6p  what  taw^  The  sufficiency  ac- 
cording to  tke  requirements  of  the  foreign  law 
is  admitted  on  all  aides.  Our  law  as  to  domicile 
proceeds  on  quite  different  grounds  {  but  sup- 
posing our  iaw  recj^ulred  a  year's  residence  to 
malce  a  domicile  in  any  place,  and  the  law 
of  that  phice  required  two  years,  and  also 
required  domicile  to  ratify  tip  contract  of 
marriage  within  it,  it  is  evident  that  we  here, 
trying  the  validity  of  such  a  marriage,  should 
require  the  two  years'  residence  to  be  proved. 
These  civilians  admit  this,  and  require  us  to 
fulfil  the  foreign  law  in  all  cases.  But  then 
they  require  a  sufficient  domicile  by  our  law 
as  weU«i     This  would  split  the  unity  of  the 


w  2  Roper,  H.  &  W.  Jac.  edit.  495.  It 
roast  be  observed  that  Mr.  Jacob  does  not 
specifically  advert  to  objections  arising  frum 
affinity,  or  from  any  prohibitory  rules  not 
being  in  the  Marriage  Act.  The  rule,  how- 
ever, is  evidently  older  than  the  Marriage 
Act,  and  is  always  found  without  a  limitation 
from  the  first. 

'  The  marriage  ej^tra  /tnes  of  a  person  on 
whom  celibacy  was  by  the  law  of  a  place  im- 
posed (as  of  a  Catholic  priest  in  a  Catholic 
country),  would,  we  apprehend,  be  there 
viewed  just  as  LoUjf's  can  was  here. 


contract,  and  determine  it  partly  by  one  Iaw 
and  partlv  by  the  other.    They  require  two 
sorts  of  domicile  to  make  up  the  marriage 
contract — the  one  by  the  Uw  abroad  to  get 
over  the  lex  loei^  the  one  by  oar  law,  aot  as 
essential  to  the  contract,  but  as  evidence  of 
the  bondfidee  of  the  contract,  and  to  get  over 
the  qtian  personal  disabiKty  diey  suppoaey  f«  r. 
the  suspicion  of  intention  to  evacie  oui:  sup- 
posed prohibitory  law.    It  is  clear^tbe  boui 
fide  domicile  they,  would  exacts  must  be  by  ' 
way  of  evidence,  and  evidence  onU.  .  But  if 
so,  how  can  it  be  an  essential?    Partly. may  . 
marry  without  any  intended  fraud  on  ibcir  own  • 
]  law,  where  not  domiciled  to  the  satisfaction  of 
the  civilians ;  or,  what  is  more^  likely,,  noay  . 
become  so  domiciled  with  a  positive  intention 
to  evade  their  own  law.    They  may  get  natu- 
ralized abroad,  move  their  property  there,  do 
every  thing  which  would  shew  a  domicile  with 
regard  to  the  laws  about  personal  estate,/  and  ■ 
yet  all  the  while  it  ti:ay  be  capable  of  clear 
proof  that  they  did  this  only   because  they 
chose  to  be  married,  and  were  not  permitted 
to  be  married  here,  and  that  they  intended  and 
did  all  for  evasion.    They  may  intend  a  per- 
manent residence  also,  and  merely  because 
they  do  not  like  the  English  law  as  to  affinity. 
What  would  the  civilians  who  countenance 
these  refinements,  say  to  this  case  ?  ^  Their 
notion  seems  to  have  arisen  from  viewing  the 
law,  as  an  individual  whose  honour  is  to  be 
vindicated,  and  who  is  to  be  treated  with  at 
least  outward  shew  of  observance  and  respect. 
They  make  it,  let  it  be  observed,  not  a  prin- 
ciple of  English  law  merely,  but  of  general 
law;  though  they  can  find  no  instance  in  any 
one  country  to  support  it,  except  liord  MohM- 
field's  manifestly  erroneous  dictum  in  a  bill  of 
exchange  case.      To  us  the  whole  scheme 
seems  altogether  insupportable.    A  law,  we 
should  think,  is  either  local  or  it  is  personal, 
and  anything  between  we  cannot  comprehend,. 
If  it  were  the  case  of  a  foniigner's  marriage 
here,  would  they  ask  if  he  came  here  in  evasion 
of  hii  own  law  ?  or  wuuld  they  not  ratBjr  say  . 
with  Fergusson  '*  A  party  domiciled  here  can* 
not  be  permitted  to  import  a  law  peculiar  to 
his  own  case."* 

We  have  mentioned,  that  there  liave  been 
many  cases  of  this  sort  decided  in  America  on 
the  principle  we  are  contending  for ;  and  fin 
subjects  like  these,  where  uniformity  of  princi- 
ple is  of  the  highest  international  importance^ 
the  decisions  of  foreis^n  courts  shoula  be  held 
almost  equal  to  our  own— certainly  to  out- 


T  The  phrase  as  to  retaining  domicile.  Barge 
190,  is  no  doubt  adopted  from  the  cases  relat- 
ing to  personalty.  To  apply  this  to  foreign 
marriage  contracts  would  be  most  misch!evoos. 
A  nobleman  may  for  all  purposes  be  resident 
in  Italy. '  But  because  he  haJB  not  sold  pV  lei. j 
his  mansion  here,  or  only  let  it  furnisheo^  is' 
his  marriage  there  to  be  held  bad  ?  It  seems 
to  us  preposterous  to  attempt  to  attach  refine- 
ment such  as  this  to  tbe  otherwise  clear  rule 
that  the  law  of  the  place  shall  prevail. 

*  Ferg.  Reports  on  Marr.  &  Divorce,  300, 
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^m^fjtk  the  flimsy  strnctare  based  on  Lord 
Mmg/eitC4  supposed  dottrine.  -  The  American 
cases  will  be  found  referred  to  in  Bur^i^e  $  in 
Story ;  and  in  Cbancellor  Kent^  Commenta- 
ries.* 

'We  baTe  stated  above  that  we  know  of  no 
case  by  wfaick  the  obstacles  from  affinity  have 
come  in  question  in  our  Courts  with  reference 
to  a  foRijpi  marriage.  In  one  ease,  never,  as  far 
•8  we  know,  commented  on  with  reference  to 
this  snbjecty  the  principle  came  before  Leach, 
V.  0.  Ic  was  tbe  case  of  a  marriaj^e  In  Scot- 
land lyf  a  deceased  wifefs  sister.  The  marri- 
aft^  being  shewn  to  have  been  void  there  (not 
voidable  oolvns  It  then  was  in  England,  in 
which  ease  it  n'ouM  not  have  been  open  to 
observation  till  annnlled,  and  one  of  the  par- 
ties being  dead  it  would  have  been  then  too 
iate)  the  efandren  were  held  as  being  iHegiti- 
inate  in  this  country,  which  if  it  had  been  an 
English  marriage  they  wonhl  not  have  been. 
In  this  case,  affinity  was  looked  upon  as  one  of 
the  circumstances  which  it  belonged  to  the 
4ejt  hei  to  determine,  and  not  as  a  personal 
disqualification  attaching  to  Wk^statui  of  birth.^ 

The  law  op  to  the  passing  of  the  late  act,^ 
as  bearing  on  marriages  in  evasion  of  the  local 
laws  of  the  place  of  birth  has  now  been  exam- 
ined. We  have  next  to  consider  tite  effect  of 
the  late  statute.  If  we  are  right  in  concluding 
chat  before  this  act  affinity  was  of  consequence 
only  as  one  of  the  circumstances  to  be  tried  by 
the  Ux  ton,  we  think  it  will  appear  that  the 
late  act  has  made  no  change  in  the  law.  The 
tvfaole  scope  of  tbe  act  is  simply  to  make  void- 
able marna^ea  void.  It  Is  not  made  to  apply 
to  Scotland,  because  marriages  there  within 
the  prohibited  degrees  were  void  already ;  and 
if  it  had  been  Sllowed  to  applv,  tlie  quieting 
clause  as  to  past  marriages  would  have  set  up 
smy  void  marrriai^es  there.  But  does  this  act 
(which  leaves  English  subjects  just  as  open  to 
f^  abroad  and  marry  as  before)  apply  to  comn- 
Cries  where  these  marriages  are  not  voidable, 
but  absolutely  good  ?  It  is  true  the  second  sec. 
satys  :  *'all  marriages  within  the  nrohibited  de- 
C^es  shall  be  absolutely  null  ana  void*"  But 
this  oT  'course  is  governed  by  the  preamble  ; 
and  die  preamble  merely  savs,  **  whereas  mar- 
riagea  between  persons  within  the  prohibited 
dej^reea  are  voidable  only  by  sentence  of  the 
EccUBiattioal  Court,  and  it  u  fitdng  that  all 
•dch  hereafter  should  be  c/mt/  facto  void,  and 
not  meicly  voidable."  Tlie  act  is  *'  not  to  ex- 
tend to  that  part  of  the  kingdom  called  Scot- 
land.* Tbe  very  phrase,  as  also  that  of  "  The 
Ecclesiastical  Court"  shews  a  local  intent,  and 
Slot  ajperaoaal  one.  Suppose  a  Scotchman  had 
marned  his  late  wife's  sister  abroad  before  the 
act,  and  thai  it  would  have  been  good  in  Scot- 
land. Suppose  this  now :  there  can  be  no  doubt 
it  ^o«Id  still  be  good.  Why  ?  Because  the  sta- 
ti0^6 1#  a  local  one,  at  least  to  him  ;  and  if  so, 
it  wiU  be  difficult  indeed  to  hold  it  personal  to 

.«  2  Kent  c.  91.  It  is  there  suted  that  evasion 
Is  nothins^. 

t»  BdjfUp  V.  Snelham,  1  Sim.  &  Stu.  78.  It 
Mras  ao  looked  on  eo  conc/Buitj  and  not  on  ar- 
gument. «  6  &  6  W.  4,  c.  54. 


Englishmen.  The  statute  imposes  no  proldhS* 
tion  from  entering  into  sucli  a  marriage^  as  If 
it  were  illegal  to  attempt  it,  but  merely  rendera 
that  which  before  was  voidable,  void.  Or  let 
us  take  tbe  ease  of  a  Jew  marriage-  Be- 
tween Jews,  marriages  are  very  often  cele«> 
braled  in  England  between  relations  by  blood 
as  near  as  uncle  and  niece.<i  With  reference 
to  Jew's  marriages  Lord  StoweU  has  said : 
*'  If  the  rule  of  the  Jewish  law  be  that  the  fact 
of  a  witness  to  the  marriage  having  eaten  pro- 
hibited vkftdsy  or  profaned  Uie  Sabbatk-aay» 
would  vitiate  the  maiTiage  itself^  an  English 
Court  would  me  it  tiut  effect  when  duly 
proved.*  The  Jews  resident  here  are  no  douM 
within  omr  statutes.  Would  these  marriages 
have  been  dissolved  in  the  Ecclesiastical  Court 
before  the  late  act  i  and  if  not,  can  the  late 
act  have  adected  them,  or  would  not  its  appli- 
cation be  hdd  limited  to  such  marriages  as 
were  voidable  before  ?  The  words  "  all  mar* 
riages  "  would  in  their  terms,  apply  on  the 
other  construction,  even  to  foreign  marriages 
between  foreigners. 

One  thing  to  be  clearly  borne  in  raind* 
throoghout  all  these  speculations,  is,  that  if 
we  establish  these  principles  against  evasion, 
a  man  may  have  two  legal  wives  at  oncej 
the  wife  connected  by  affinity,  who  will  be 
held  a  lawful  wife  aoroad,  and  any  after- 
taken  wife,  not  within  the  prohibited  degrees, 
who  would  be  held  the  lawful  wife  bere.-*> 
This  observation  applies  also  to  personal 
disqualifying  laws,  suck  as  that  of  France. 
In  a  case  of  this  sort,  and  of  a  foreurii 
court  giving  judgment  against  the  husband  for 
the  debts  of  the  first  or  foreign- married  wif^ 
we  apprehend  it  would  be  a  question  of  great 
difficulty,  how  tlie  husband  could  call  in  ques- 
tion that  judgment,  if  made  the  ground  of  an 
action  here.  In  fact,  our  whole  principle  of 
law  is,  so  entirely  to  trust  to  the  laws  and  deci- 
sions of  foreign  countries  in  matters  happening 
in  them,  that  we  should  be  very  careful  in 
introducing  a  limitation  of  any  sort  upon  it 
which  can  produce  a  partial  conflict.  If  in  other 
parts,  we  cannot  carry  the  limitation  through^ 
without  violating  the  general  course  we  follow, 
of  deferring  to  toreign  judgments. 
-     [To  te eomtmmedJ\ 
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PRACTtCB.— I88UB.-— VEBDICT  PBO  C0NP8880* 

Upon  an  issue  greeted  hj/  decree  ^f  tk§ 

Court,  and  the  pkintiif  therein  not  goin^ 

to  triai,  the  Court  will  not  on  a  single  de^ 

fault  order  a  verdict  to  be  taken  pro  con* 

A  It  seems  strange  that  we  should  be  profes- 
sing to  follow  the  Levitical  law,  and  that  the 
Jews  either  do  not  attend  to  it,  or  else  they 
read  it  very  differently  from  us.  In  a  former 
note  we  should  have  referred  to  Deuteron. 
ch.  25,  V.  6,  commanding  a  widow  to  marry  no 
one  else,  if  her  husl>and  left  a  brother,  and 
commanding  him  to  marry  her. 

•  Rutting  V,  Smith,  2  Hag.  Con.  C.  3«6. 
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icMBO  against  him,  but  will  make  an  order 
that  ftnless  he  go  to  trial  nea^'t  auizeSt 
a  verdict  pro  confesso  shall  be  taken  agmst 
him. 


The  suit  was  insiituted  by  the  Reyerpod  Mr. 
Casborne,  to  set  aside  a  deed  obtained  by  Mr. 
Barsham,  a  solicitor,  from  a  farmer  of  the 
name  of  Chandler.    The  grounds  alleged  were 
fraud  and  undue  influence;  and  the  Master  of 
the  Rolls  on  tb^  hearing  of  the  cause  in  Feb- 
ruary lB3d,  thout^ht  that  the  parties  should 
have  on  opportunity  of  investigating  the  trans- 
action in  a  court  of  law^  and  his  Lordship 
-accordingly  directed  an  issue.     The  issue  was 
carried  down  for  trial  at  the  aummer  assizes 
for  1838,  when  it  was  made  a  remnnet*    It  was 
again  carried  down  at  the  last  Spring  assizes, 
when  it  was  tried,  and  a  verdict  waif  given  for 
the  plaintiff,  the  jury  finding  that  the  deed  had 
been    obtained  by  undue  influence,  but  not 
by  fraud.     In  June  last  Mr.  Barsham  applied 
to  this  Court  for  a  new  trial  at  the  then  next 
Summer  Assizes,  but  prior  to  these  assizes  an 
application  was  made  by  the  plaintiff  to  post- 
pone  the  trial  to   the   Spring  Assizes  18^0, 
which  bis  Lordshjp  the  Master  of  the  Rolls 
had  granted.    The  defendant  appealed  to  the 
Lord  Chancellor  who  rescinded  the  order  to 
postpone  the  trial,  and  expressed  an  opinion 
that  it  was  the  plaintiff^s  duty  to  try  the  issue 
at  the  Summer  Assizes ;  but  the  plaintiff  for- 
bore proceeding  to  trial  notwithstanding  that 
expression  of  opinion. 

Mr.  Cooper  now  asked  for  an  order  that  the 
issue  might  be  taken  pro  confesso  in  favor  of 
the  defendant. 

Mr.  Pemberton  and  Mr.  G.  Richards,  contrh, 
said  that  the  usual  order  where  the  plaintiff  in 
an  issue  directed  by  the  Court  mane  default, 
was  that  he  should  go  to  trial  at  the  next  as* 
sizes,  and  in  case  he  did  not,  that  then  a  ver- 
dict pro  confesso  should  be  taken  against  him. 
There  was  no  authority  to  support  the  present 
application,  and  it  was  contrary  to  the  practice 
of  this  Court  to  allow  a  verdict  pro  co^esso  to 
be  taken  against  the  plaintiff  upon  a  single 
default. 

Mr.  Cooper, — ^The  plaintiff  was  bound  to 
comply  with  the  order  of  the  Court  to  proceed 
to  tnal,  and  was  not  authorised  to  make  a  de- 
fault, even  once.  There  was  a  contrary  practice 
in  the  equity  side  of  the  Court  of  Exchequer, 
but  in  oearblock  v.  Tyler, ^  the  Master  of  the 
Rolls  decided  that  the  practice  of  the  Exche- 
quer, permitting  the  plaintiff  in  an  issue  to 
'  make  default  once  in  going  to  trial  did  not 
prevail  in  Chancery.  It  was  too  much  to 
allow  the  plaintiff  the  power  of  trying  or  not 
trying  the  issue,  as  he  pleased;  and  he  had 
been  guilty  of  a  deliberate  contempt  of  the 
order  of  the  Court. 

Lord  Langdnle,  M.  R.,  asked  if  there  was 
any  case  in  which,  upon  a  siugle  default,  there 
had  been  an  order  tor  taking  a  verdict  on  an 
issue />r0  confesso  against  the  plaintiff? 

Mr.  Cooper  said  he  had  not  found  such  a 
case ;  but  as  the  Court  had  no  direct  power  to 
compel  a  plaintiff  to  try  an  issue,  it  could  ohly 

•  I  Jacob  &WT^5. 


proceed  indirectly  bv  ordering  the  isnw,  wbere 
the  plaintiff  made  aef«ait  in  trying  it,  to  be 
taken  pro  confesso^ 

Lord  Langdale. — ^The  case  was  sucb  that  if 
there  was  a  direct  authority  for  it,  the  motioo 
ought  to  be  granted.  As  none  had  been  stated 
he  should  search  for  authorities  before  he 
decided.  ■ 

His  Lordship,  on  a  subsequent  day,  aaid  that 


iu  his  search  he  bad  only  met  with  one  case  ia 
favour  of  the  motion,  and  even  that  one  case 
was  not  in  point.  He  did  not  conceive  hiof- 
self  justified,  on  that  single  authority,  to  allow 
a  verdict  on  the  issue  to  be  taken  pro  ce»- 
fesso;  but  he  would  make  an  order  that  it 
should  be  so  taken,  unless  the  plaintiff  should 
proceed  to  thf  trial  at  the  next  assizes.  (See 
^Aony.  4  Madd.  255.) 

Casborne  v.  Darsham, — ^At  the  Rolls,  De- 
cember 2  &  4,  1839. 

Note. — Some  of  the  circumstances  of  this 
case  are  stated  iu  a  report  on  another  point, 
10  Leg.  Obs.  314. 

<SiMttvCi  Senr^  Practice  Cnurt 

CHARGING  LIVING. —  BCCLB8IA8TICAL  PRO- 
TERTY. — WARRANT  OF  ATTORNEY. — INDE- 
PENDENT SECURITY. 

Where  an  ecclesiastical  person  has  comneyed 
his  living  to  trustees  to  secure  thepaj^memt 
of  a  certain  sum  of  money  borrowed,  and  as 
a  further  security  for  the  same  he  giees  on 
independent  warrant  of  attorney,  this  latter 
is  not  void  as  a  contravention  of  the  oiutvte 
ISEliz.CiO^s.  I. 

This  was  a  rule  nisi,  obtained  for  the  pnr* 
pose  of  setting  aside  a  warrant  of  attorney, 
judgment  and  scq\ie8tration  thereon,  in  the 
present  case.     The  warrant  of  attorney  in 
question,  it  was  suggested,  operated  as  a  charge 
on  the  living  of  the  defendant,  contrary  to  the 
provisions  of  the  13  Eliz.  ci  20,  s.  1 ;  it^v^ison 
this  objection  that  the  application  was  grounded. 
It^ippeared  that  the  vicarages  of  Chesterton  and 
Colerne,  with  the  appurtenances,  by  indenture 
bearing  date  23rd  November  1831,  made  be- 
tween Price  of  the  first  part,  George  Robins  of 
the  second  part,  and  Bend ry,  the  plaintiflT,  of 
the  third  part,  were  on  the  consideration  of 
3000/.  paid  by  the  plaintitf  Bendry  to  Robins, 
at  the  request  of  Price,  and  in  discharge  of  a 
debt  owing  by  him  to  Robins,  and  secured 
upon  two  oolicies  of  life  assurance  therein  re- 
cited; ana  of  700/.  also  paid  by  Bendry  to 
Price,  demised  and  granted  by  Price  to  Ben* 
dry  for  ninety  and  nine  years,  if  Priceshoold  Hve 
so  long,  at  a  pepper-corn  rent^  upon  tmst, 
that  Bendry  should  thenceforth,  or  at  any  time 
thereafter,  enter  into  possession  of  the  anid  vi- 
carages and  premises,  and  so  long  as  die  said 
3700/.  and  interest,  or  any  part  thereof  should 
remiun  due,  continue  such  possession,  and  re- 
ceive all  the  tithes,  rents  &Ck ;  and  manage  the 
said  vicarages,  and  stand  possessed  of  the  pro- 
ceeds, upon  trust  in  the  first  place,  to  pay 
expences ;  secondly,  to  pay  and  to  retain  to 
himself  Bendry,  his  executors,  administrators 
or  assigns,  the  said  principal  sum  of  3700/. 
^  thereby  secured,  with  interest  thereon,  as  well 
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at  to  ptf  the  premiums  on  the  said  life  poli- 
cies^  which  are  after  assigned  by  the  same  in- 
denture. No  mention  was  roaoe  at  all  of  the 
^varrant  of  attorney  in  the  indenture.  The 
followinif  defeazance  was  indorsed  on  the  war- 
rant of  attorney:  "Memorandum,  that  the 
above  warrant  of  attorney  is  given  as  a  collate- 
ral security  for  payment  of  tlie  sum  of  3700/., 
by  the  said  Aubrey  Charles  Price  to  the  said 
Thomas  Bendry  with  lawful  interest  thereon, 
which  said  principal  and  interest  monies  are 
further  secured  by  a  grant  and  demise,  bearing 
even  date  herewiUi,  of  the  vicarages  of  Ches- 
terton, in  the  county  of  Oxford,  and  of  Co- 
leme  in  the  county  of  Wilts,  made  between 
the  said  A.  C.  Price  of  the  one  part,  and  the 
said  Thomas  Bendry  of  the  other.  Signed, 
Thomas  Bendry."  The  words  of  the  statute  of 
13  £liz.  c.  20,  s.  1  were  "  that  all  chargiugsof 
such  benefices  with  cure  hereafter,  wich  any 
pension,  or  with  any  profit  out  of  the  same  to 


ing  cases  like  the  present,  we  must  take 
care  not  to  protect  ecclesiastical  persons  from 
a  just  execution  for  their  debts,  and  also  that 
we  do  not  allow  them  to  charge  their  "livings 
within  the  meaning  of  the  statute.  In  every 
case  then,  the  question  is,  whether,  on  the  face 
of  the  document,  there  appears  to  have  been 
an  execution  for  a  deb%  or  for  a  charge  on  the 
benefice.  That  is  the  principle  by  which  the 
question  is  to  be  tested.  There  is.  moreover, 
this  rule  laid  down,  that  the  Courts  will  not 
look  beyond  the  documents  themselves,  and 
will  not  receive  affidavits  to  explain  the  cir« 
cumstances  under  which  they  were  given,  but 
that  does  not  vary  the  principle  on  which  they 
act.  Now  apply  that  principle  to  the  present 
case.  Here,  an  ecclesiastical  person  being  in 
embarrassed  circumstances,  was  desirous  of 
raising  an  additional  sum  of  money,  but  that 
I  think  was  all  foreign  to  the  transaction  as  it 
now  stands  between  Bendry  and  Price.    He 


be  yielded  or  taken,  hereafter  to  be  made,  other    borrowed  this  money  of  Bendry,  and  it  is  not 
than  rents  to  be  reserved  upon  leases  hereafter    imputed  that  it  was  not  Vi5on{ijfide\ofkn.    It  is 


to  be  made,  according  to  the  meaning  of  this 
act,  shall  be  utterly  void." 

fFightman  shewed  cause,  and  contended 
that  thb  ivas  a  mere  personal  secunty,  on  which 
the  plaintifiT  would  have  a  right  to  sign  judg- 
ment, in  case  default  was  made  in  paying  the 
sum  due,  and  thereon  to  issue  a  sequeiitration. 
All  the  cases  which  had  put  a  construction  on 
the  Stat,  of  Eliz.  had  determined  that  the  war- 
rant of  attorney  was  valid,  if  it  did  not  operate 
to  charge  the  living  itself  directly.  No  objec- 
tion could  be  made  from  tlie  mere  fact  of  its 
operating  indirectly,  through  the  medium  of  a 
aequestration. 

Erie  and  f^,  Lee  supported  the  rule,  and 
contended  that  a  connection  was  clearly  appa- 
rent between  the  warrant  of  attorney  and  the 
grant  and  demise,  and  they  together  must  be 
considered  as  forming  but  one  security.  If 
they  were,  the  mere  statement  that  the  war- 
rant was  only  given  asa  "  colldteral"  security, 
could  not  affect  it.  The  question  here  was, 
whether  the  Court  on  the  face  of  the  warrant 
could  collect  any  intention  to  charge  the  living, 
although  not  directly,  yet  indirectly  ?  If  so, 
the  Court  could  give  no  sanction  to  the  warrant 
of  attorney.  The  following  cases  were  cited 
as  in  point.  Alchin  v.  Hopkim^^  Colebrook  v. 
Lapionfi  Saiimarshe  v.  Hevottt^^  and  Faircloih 
V.  Gvrney,^ 

CoUridjfey  J. — By  law  nothing  is  more  clear 
than,  first,  that  ecclesiastical  property  is  liable 
to  be  taken  in  execution  by  a  proceeding 
which  is  peculiar  to  that  sort  of  property  ;  and 
secondly,  that  by  the  statute  of  Eliz,  this  prin- 
ciple is  introduced,  namely,  that  all  chargings 
of  benefices  with  cure,  with  kny  pension  or 
.with  any  profit  out  of  the  same  to  be  yielded 
or  token,  other  than  rents  to  be  reserved  on 
leases  made  according  to  the  meaning  of  that 
act  ahall  be  utterly  void.  Now  these  two 
principles  must  be  remembered.    In  decid- 

«  4  Moo.  &  Sc.  615 ;  1  B.  N.  C.  99. 
b  4  B.  &  Ad.  578  ;  I  Nev.  &  M.  374. 
c  3  Nev.  &  M.  656.       <i  9  Bing.  622. 


not  disputed  that  if  he  had  given  a  bond  for 
the  amount,  it  would  not  have  been  void  ;  or 
if  he  had  given  a  warrant  of  attorney  per  se, 
that  that  would  have  been  void ;  but  in  this 
case  he  has  gone  further,  and  has  made  this 
lease  for  niuety-niue  years.    Now  that  lease 
may  be  void,  but  there  are  several  cases  to 
shew  that  one  security  may  be  void,  but  not 
another  given  for  the  same  debt.    Is  there 
then  anything  which  makes  this  warrant  of  at- 
torney void  ?     It  is  said  that  the  reference  in 
the  defeasance  to  the  void  deed  of  lease  will 
make  the  warrant  of  attorney  itself  void.    But 
they  are  two  securities  given  for  the  same 
amount,  and  one  is  not  void,  because  that 
amounts  to  a  charge  within  the  statute.    It 
does  not  therefore  follow  that  the  object  of 
the  other  will  in  itself  make  it  void,    in  any 
of  the  cldss  of  cases  that  have  been  cited  of 
annuities  the  securities  have  not  been  held  to 
be  void  when  there  was  a  mere  debt  to  be  re- 
ceived, or  a  mere  dry  loan  of  munev.    They 
are  all  cases  of  annuities  becoming  Que  from 
year  to  year,  and  the  party  was  to  be  enabled 
to  get  into  possession  at  a  time  when  nothing 
in  fact  might  be  due.     There  is  then  a  mani- 
fest distinction  as  to  the  nature  of  the  debt. 
It  is  contended  that  this  is  in  effect  a  continu- 
ing charge,  as  the  amount  cannot  be  at  once 
I  satisfied  by  the  execution ;  but  that  is  the  na- 
ture of  all  sequestrations.    However  small  the 
amount  may  be  for  which  the  sequestration  is* 
sues,  that  may  be  the  case.    If  it  issues  for 
only  100/.,  and  the  living  is  worth  1000/.  per 
annum,  the  sequestration  must  continue  in 
possession  for  a  certain  time,  until  tithes  to  the 
requisite  amount  become  due ;    and  I  can 
hardly  conceive  a  case  where  the  possession 
must  not  be  continued  for  a  greater  or  less 
time,  but  is  not  to  continue  beyond  the  time 
of  payment  of  the  debt.    This  case  becomes 
then  the  ordinarv  one  of  an  execution,  and  is 
not  affected  bv  the  statute,  and  the  rule  must 
therefore  be  aischnrged,  but  not  with  costs. 

Rule  discharged. — Bendry  v.  Price,  M.  T. 
1839.    Q.  B.  P.  C. 
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ACTION  OW  THB  CASB  POR  DBCBIT  POR 
PAL8B  RBPRB8BNTATI0M8.— 9  GbO.  4,  C. 
14,  8.  6. 

Where 9  in  an  action  on  the  caie /or  deceit, 
the  plaintiff  aUeged  in  hit  declaration  that 
the  defendant  was  partner  in  a  firm  with 
two  others,  and  that  he  made  certain  false 
representations  with  a  view  to  procure  goods 
to  be  advanced  to  the  firm  on  credit,  and 
the  defendant  pleadedfthat  the  representn- 
tions  were  not  in  writing  withiH  v  Geo,  4> 
c,  14,  «.  6 :  Heid,  that  the  plea  was  a  goad 
answer  to  the  action,  and  tnat  the  terms  of 
that  section  must  be  tahen  to  appfy  to  the 
defendant's  partners,  as  **  other  persons,** 
within  the  meaning  of  the  legislature, 

Qiuere,  whether  such  an  action  can  be  main' 
tained. 

This  was  an  action  on  the  case  for  deceit. 
Tlie  declaratioo  stated  that  before  and  at  the 
time  of  the  commission  of  the  grievances,  the 
plaintiff  carried  on  business  as  a  merchant; 
and  that  the  defendant  and  one  C.  M.  Darlinj^. 
court,  and  one  F.  G.  La(Ume,  jL*arried  on  busi- 
nein  as  merchants,  at  Paris,  in  the^  kingdom  of 
France,  under  the  firm  of  Darlingcourt  and 
Ladame ;  and  that  the  plaintiff  and  the  said 
firm  had  had  dealings  with  each  other  as  such 
merchants,  and  that  the  plaintiff  bad  been 
accustomed  to  give  credit  to  the  said  firm ; 
and  whereas  that  before  the  lime  of  the  said 
grievances  being  committed  the  plaintiff  had 
Itecome  and  were  suspicious  of  the  credit  and 
circumstances  of  the  said  firm,  and  had  lie- 
coroe  and  was  unwilling  to  have  further  deal- 
ings with  them  and  to  give  them  any  further 
credit  as  aforesaid,  and  would  not  have  done 
so  but  for  the  false  and  deceitful  representa- 
tions of  the  defendant ;  of  all  which  the  defen« 
dant  had  notice ;  but  the  defendant,  so  being  a 

Eartner  in  the  said  firm  of  Darlingcourt  and 
ladame,  contriving  and  intending  to  deceive 
and  defraud  the  plaintiff,  and  to  induce  him  to 
deal  with  the  said  firm  in  the  way  of  trade,  and 
to  sell  and  deliver  to  them  divers  goods,  &c.  on 
trust  and  credit,  faUely  and  deceitfully  repre- 
sented to  the  plaintiffs  that  the  said  firm  was 
trust-wortliy, — by  reason  of  which  said  false 
representation  he  did  induce  the  said  pluntiff 
to  give  credit  and  sell  goods  on  trust  and  credit 
to  I  he  said  firm,  and  the  plaintiff  did  so  deal 
with  the  said  firm  to  the  amount  of  3000/.,  and 
paid  money  to  the  use  of  the  said  firm  to  the 
amount  of  500/. ;  whereas,  in  truth,  the  plain- 
tiff could  not  safely  trust  the  said  firm,  nor 
safely  sell  goods  to  them  on  credit,  nor  were 
they  trust-worthy,  and  the  defendant  at  the  said 
time  when,  &c.  well  knew  the  same;  and  the 
goods  were  not  yet  paid  for,  and  the  firm  was 
frtill  wholly  nnable  to  pay  for  the  same,  or  re- 
pay the  money  or  any  part  thereof.  The  de- 
fendant pleaded  that  the  alleged  grievance  was 
a  representation  alleged  to  have  been  made  by 
the  defendant  to  the  pluiuiiff  concerning  the 
credit  and  ability  of  a  certain  firm,  but  that  it 
was  not  made  in  writing  according  to  the  form 
of  the  statute.  Demurrer  and  joinder. 
Burstow,  in  support  of  the  demurrer,  coo- 


tende<1  that  the  action  was  well  brought  Tliere 
could  be  no  doubt  that  fraud,  accompanied  by 
special  damage,  gave  a  right  of  action.  Com. 
Dig.  tit.  Action  on  the  Case  for  Deceit,  A.  I. 
Patlfv  V.  Freeman,  3T.  R.  51,  was  in  point| 
and  the  diflBcuIty  which  there  presented  Itself  to 
the  mind  of  Mr.  Justice  Grose  did  not  here 
exist.' 

Tindal,  O.  J. — It  was  laid  down  In  Mmpcr^ 
V.  Creasy,  2  East,  92,  that  there  must  be  fraud 
as  well  as  fiilsehood. 

Barstow.-^Dobell  ▼.  Stevens,  3  B.  &  C.  BSS,- 
shewed  that  a  plaintiff,  although  he  bad  ob- 
tained the  fruit  of  his  contiuct,  might  yet  soe 
the  contractor  for  a  false  representation ;  and 
the  fact  of  the  contract  having  been  made 
would  be  of  no  avail,  l)ecaus^  It  was  tliat  which 
worked  the  injury  upon  the  plaintiff.  With  re* 
gard  to  the  sufficiency  of  the  plea,  the  statute 
9  Geo.  4,  c.  14,  s.  6,  on  which  it  was  founded, 
prorided  that  no  action  should  be  bronght 
whereby  it  was  sought  to  charge  any  pcnoo 
upon  or  by  reason  of  any  representation  or 
assurance  concerning  the  character  or  credit  of 
**  any  other  person,"  unless  such  representa- 
.tion  was  made  in  writing  and  signea  bv  the 
party  making  it.  Ljfde  v.  Barnard,  1  M.  &  W. 
115,  shewed  that  the  Statute  of  Frauds  must  be 
looked  to  as  a  meabs  of  giring  this  act  its  pro- 
per interpretation ;  and  if  that  were  the  fact,  it 
was  clear  that  this  case  did  not  fall  within  the 
mischief  Intended  to  be  removed,  for  here  the 
representation  was  not  made  of  ''any  other 
person,"  within  the  meaning  of  the  act,  but  of 
the  defendant  himself  and  his  partners. 

Petersdorff,  contrb, — ^The  proposition  was 
that  a  representation  made  by  a  debtor  of  his 
own  trust-worthiness,  afforded  a  ground  of  ac- 
tion, but  such  an  action  was  without  precedent. 
The  cases  cited  bore  no  resemblance  to  that 
now  l>efore  the  Court;  and  the  plaintiff  was  hi 
this  dilemma — either  that  the  representation 
was  made  by  the  defendant  of  his  o\m  sol* 
vency,  or  that  it  was  made  by  the  defendant  of 
"  other  persons,"  within  the  meaning  of  Lord 
Tenterden's  Act,  the  9  Geo.  4,  c.  14.     Atl 
these  cases  were  resolvable  into  two  clisaes: 
first,  those  like  Paslejf  v.  Freeman,  where  the 
representation  referred  to  third  parties;  se- 
condly, those  where  the  representaUon  had  re* 
ference  to  the  sale  of  goods  to  the  partf  him- 
self.   JManv  authorities  established  that  unless 
there  was  that  which  amounted  to  a  warranty, 
a  mere  representation  accompanying  a  sale  of 
goods  would  not  give  a  cause  of  action  or 
create  a  liability  i   Chandelor  v.  Loput,  Cro. 
Jac.  4{  Roiweli  y.  Faughau,  Cro.  Jac.  146; 
Bayley  v.  Merrill,  Cro.  Jac.  C:86;  and  the 
principle  to  be  drawn  from  those  cases  >vfts 
that  no  bare  statement  furnished  any  ground  uf 
action.    All  the  other  cases  were  like  Paslef  t. 
Freeman,  and  the  representations  had  refetence 
to  the  situation  of  some  third  party,  and  not  of 
the  defendant  himself.    If  the  proposiUon  here 
contended  for  were  allowed  to  be  confirmed,  tlie 
effect  would  be  that  the  plaintiff  might  hnve  » 
twofold  right  of  action :  first,  upon  the  debt ; 
and  secondly,  in  respect  of  the  representation 
made  by  tlie  buyer  of  his  own  solvency.    The 
extent  of  the  wrong  done  to  the  creditor,  how- 
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^▼er,  was  liis  inability  to  recover  the  det)t,  and 
when  lie  had  recovered  that  debt,  that  was  all 
thai  tbe  law  would  authorise.  Either  this  two- 
fold  right  must  exists  or  a  verdict  in  an  action 
for  the  i0rt  would  be  a  l>ar  to  the  action  of 
debt,  .for  both  actions  mi^bt  be  pending  at  the 
aaiue  time.  The  plainliflT  could  not  vary  bis 
owQ  pfhu  or  the  'deteadant's  liability  by  sub- 
BtftotiDi^  one  remedy  for  another. 

Barsiow,  in  reply.— With  regard  to  the 
angHneBt  ^duoed  as  to  tha  twofold  remedy 
wmch  the  plaintiff  would  possess.  It  had  no 
application. to  the  case,  rut  the  case  of  an 
Bctiop  against  the  sheriff  for  an  escape  on  mesne 
process.  The  plaintiff  might  recover  damages 
which  sliould  be  estimated  for  the  escape,  and 
the  next  cause  tried  might  be  against  the 
debtor  himself,  and  the  previous  action  could 
have  no  effect  upon  the  verdict  in  the  case, 
even  although  oeady  the  full  amount  of  the 
debt  should  have  been  recovered  as  damages 
from  the  sheriff.  The  distinction  between 
cases  of  warranty  and  those  of  false  repre- 
sentation was  very  great.  In  the  latter,  the 
fabehood  must  be' known  to  the  defendant;  in 
the  former,  it  need  not. 

Undal,  G.  J.— On  the  view  which  I  take  of 
this  case,  it  is  unnecessary  "to  have  recourse  to 
the  arguments  urged  with  respect  to  the  de- 
claration :  1  therefore  give  no  opinion  whether 
soch  a  form  of  action  as  this  is  or  is  nut  main- 
tainable  on  such  representations  as  arc  here 
made.    It  seems   to  me,   however,  that  the 
plea  put  on  record  by  the  defendant  is  an  an- 
swer to  the  action,  even  if  it  can  he  maintained. 
The  strength  of  the  argument  on  tlie  part  of 
the  plaintiff  must  be,  that  the  6th  section  of  the 
statute  9  Geo.  4,  c.  14,  is  in  fact  confined  to 
cases  where  there  must  have  been  written  coii- 
tracu  under  the  Statute  of  Frauds,— that  it  is 
only  subsidiary  to  the  Statute  of  Frauds ;  and 
that  tJie  force  of  this  6th  section  does  not  apply 
to  any  case  except  those  where,  if,  instead  of 
rearescntatioos,  it  had  been  matter  of  contract 
oniy^  there  must  have  been  a  written  agree- 
ment under  the  statute ;  and  that  in  on^r  to 
mal^e  the  act  apply  it  must  be  said  that  the  de- 
fendant migbt  nave  bound  his  partners  without 
any  writing.    But  it  does  not  appear  to  me 
that  tUs  6th  section  is  necessarily  confined  to 
such  cases,  as,  if  there  had  been  a  contract 
only,  it  would  have  been  within  the  Statute  of 
Fimuda.    It  is  a  very  remarkable  thing,  that 
the  Statute  of  Frauds  is  not  recited  in  the  act 
previoos  to  this  6th  section.    The  Statute  of 
Liraitatioos  is  referred  to,  and  then  in  the  /th 
section  the  Statute  of  Frauds  is  mentioned,  and 
there  is  a  clause  introduced  in  reference  to  it. 
Th^ref^re  sdth9us;h  the  statute  of  the  9  Geo.  4, 
c.  14».  may  have  bad  in  its  view  the  principle, 
to  reo4er  the  evasion  of  the  Statute  of  Frauds 
im|M«sible,  still  I  do  not  think  that  it  is  con- 
fin|q.i^  its  operation  to  that  $  and  we  must  look 
to  the  6th  section  to  see  %vhat  the  words  are 
which  are  employed,  and  what  the  intention  of 
the  legislature  was.    By  that  section  it  is  pro- 
vided that  "no action  shall  be  brought  whereby 
to  cbi|rge  any  person  upon  or  by  reason  of  any 
representatiou  or  assurance  mane  or  given  con- 
cerning or  relating  to  the  character,  conduct. 


credit,  &c.  of  any  other  person,^  unless  such 
representation  be  made  lu  writing.^'    It  ap» 
pears  by  this  declaration  that  the  representa- 
tion was  made  by  the  defendant  alone,  and  it  is 
stated  on  the  face  of  it  that  he  was  a  person  in 
partnership  with  two  others,  who  are  named 
on  the  record,  and  the  representation  is  that 
tlie  firm .  was  trust-worthy.    By  that  repre- 
senution  a  meaning  b  conveyed  .that   each 
and    every   one  of  the   persons   who   com- 
posed  Uiat  firm  wa^  trust-worthv,   and  not 
diat  the  defendant  was  alone  so.    If  reference 
had  been  made  by  him  solely  to  the  other  two 
parties,  there  can  l>e  no  doubt  that  the  case 
would  have  fallen  within  the  words  of  the  act  i 
it  %vould  have  been  a  representation  of  the  credit 
and  character  of  two  other  persons,  separate 
and  distinct  from  himself.    Then  does  it  be- 
come less  arepresentaton  of  tbe  solvency  of  the 
two  others,  because  he  includes  himseff  in  it, 
and  says  that  he  also  is  trust-worthy  ?    I  think 
that  it  clearly  does  not,  and  then,  in  fact,  it 
appears  to  me,  to  be  a  representation  respecting 
two  parties  not  Included  in  this  action ;  and  as 
far  as  my  judgment  goes,  this  plea  Is  available. 

BoMfiguei,  J. — I  was  much  struck  at  first 
with  the  observation,  that  the  object  of  this 
statnte  was  to  carry  into  effect  the  spirit  of  the 
Statute  of  Frauds,  and  I  have  no  hesitation  in 
saying  that  1  did  expect,  that  on  turning  to  the 
act  I  should  have  found  that  that  statute  was 
recited  previously  to  this  provision.  1  find  that 
the  Statute  of  Limitations  is  referred  to,  and 
then  the  act  goes  on  to  other  subjects,  and  it  is 
not  until  after  the  sixth  section,  which  is  the 
material  one  here,  that  a  clause  is  inserted ' 
containing  any  mention  of  the  Statnte  of  Frauds, 
when  the  object  (of  any  reference  being  made  to 
it)  is  to  carry  into  eflect  the  spirit  of  its  pro- 
viHions,  but  not  in  respect  to  this  subject.  In 
this  case  tbe  question  is,  whether  the  sixth 
section  is  applicable  to  the  circumstances  al- 
leged. It  appears  to  me  that  it  is  applicable, 
not  onlf  in  its  words  but' in  its  spirit.  The 
declaration  alleges  that  the  defendant  being  a 
member  of  a  certain  firm,  made  representations 
to  the  defendant  as  to  the  credit  of  the  firm, 
and  that  it  was  trust-worthy.  There  are  only 
two  names  mentioned  in  the  title  of  the  firm, 
but  the  defendant  Is  stated  to  be  a  partner,  and 
the  goods  are  therefore  delivered  to  him  as  well 
as  to  them,  and  he  Is  liable  if  any  contract  is 
made.  But  it  would  be  very  extraordinary,  if, 
when  any  business  was  carried  on  under  a  parti- 
cular firm,  a  representation  was  made  by  one  of 
tbe  company  that  the  firm  was  trust-worthy  or 
solvent,  for  the  purpose  of  obtaining  goods  to 
be  delivered,  that  it  should  be  evaded  by  shew- 
ing that  that  person  was  a  member  of  the  firm. 
This  was  a  representation  as  much  with  respect 
to  these  two  persons  whose  names  are  men- 
tioned as  to  the  defendant  himself.  It  must  l>e 
supposed  to  be  made  \rith  the  intent  that  the 
goods  shall  be  delivered,  and  '*  that  other 
persons  *'  mav  obtain  credit  or  money,  and  the 
fact  of  his  bemg  a  member  of  the  firm  does  not 
alter  the  case. 

Co/ftnna,  J.  concurred. 

Devfua  V.  Stein fcUler,  M.  T.  1839.    C.  P. 
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New  Trials  rtmainmg  wuUttrmmid  miihemdrftkt  Sitiinga  after  MicAae^m  Term^  1839. 


miary  Term,  1838. 
lUwllos  T.  Dcsborough  (pt.  id.) 

Eatter  Term,  laSS. 

Meegh  v.  Clinton 

Doe  d.  Cope  nod  others  7.  Hill, 

Esq.  and  others 
Silvester  r.  Walker 
Cooke  V.  Walker 
Pngh  ▼.  Griffith,  Esq. 
Evans  and  ors.  ▼.  Jones  and  an. 
Doe  d.  Mil  ward  and  an.  r.  Wood 
Rairlinson  v.  Elliott 
Mills  T.  Claridffe,  Knt.  and  ors. 
Hitchcock  V.  Cliaplin 
Wright  V.  Waterfield 
Jamea  v.  Phelps 
Latch  V.  Thomas  Wedlake  and 

Lewis  Tbomas 
Frank  v.  Edwards 
Enton  and  others  v.  Jervis 
Cale  V.  Cresswell 

Trinity  Term,  1838. 

Willis  T.  Bennett 

Rowe  ▼.  Brookes 

Cadby  r.  Martinez 

Woolfv.  Beard 

Brown  and  others  v.  Blakiston 

Allen,  a  pauper,  t.  Flicker  &  an. 

Mickaelmas  Term,  1838. 

Symes  r.  Nipper 

llie  Queen  {two  cases)  v.  Tbomas 
Oeane  and  others 

Rothschild  v.  Currie 

Roiich,  assignee,  y.  The  Great 
Western  Railway  Company 

Corke  v.  Walker 

Palmer  v.  Hembery 

White  V,  Teal 

Levy  y.  Nolekin 

Allan  y.  Gonime  and  another 

Nicholls  y.  Baker 

The    Queen    y.    Inhabitants   of 
Barton 

Cirket  y.  Wing,  clerk 

Cham  ben  y.  Porter 

Eaden  v.  Berry 

Evelyn,  Bart.  y.  Gioyer,  clerk 

Luxtoo,  assignee,  y.  Guppy 

Charlton  y.  Alway 

Baylis  y.  Lawrence 

1  aylor  y.  Sheldon 

Doe  d.  Hartwright  and  others  y. 
Pereday 

Connell,  one  of  the  registered 
public  officers,  &c.  y.  Sawyer 
and  others,  sued  with  Price 

Connell,  on  behalf  of  the  North* 
ern  and  Central  Bank  of  Eng- 
land, y.  Price,  sued  with  ors. 
Reynolds,     one    of   the    public 
officers,  &c.  y.  Robinson  &  an. 


Hartley  y.  Wharton 
Leadbeater  v.  Hart 
Bamford  y.  Shuttleworth  &  ore. 
Tlie    Queen    y.    Inhabitants   of 

Mary  port 
Doe,  several  dems.  of  Nichotaon 

and  others,  y.  Welford 
Christie,  ass.  y.  Unwin  and  an. 
The  Qaeen  y.  Geo.  F.  Muntze 

and  others 
Bosanqnet  and  others  y.  Seaton 
Doe  d.  San  forth  y.  BelBoId  &  an. 
Came  and  others  v.  Street 
Fox,  admor.,  drc.  y.  Waters  and 

another,  exors.,  &c. 
Skeate  y.  Beale 
Podmore  y.  Lawrence,  clerk 
P.  Atkins  y.  Kilby  and  another 
Doe  d.  Wynne,   Esq.  y.  Parry, 

clerk,  and  others 
Evans  v.  Rees,  Esq. 
Davies  y.  Stacey  and  another 

HUary  Term,  1839. 

The  Queen  y.  Sarah  Virrier 
Sims,   admix.,   &c.  v.  Thomas, 

Esq.  MP. 
Ladd  V.  Thomas  and  another 
Smyth  v.  Bonrds 
Poole  y.  Crowder  and  another 
Geary  v.  Harvey,  Esq.  M.P. 
The    Birmingham,    Bristol    and 

Thames  J  aoction  Railway  Co. 

y.  Locke 
Hey  y,  Wyche 
Lady   Tufton    and    another  v. 

Whitmore  and  anotber 
Baker  v.  Baker 
Sadler  and  others  y.  Whitmore 

and  others 
Bracey  v.  Carter 
Abrahams  v.  Skinner 
Hart  v.  Crowley 

Ea$ter  Term,  1839. 

Edan  v.  Dudfield 

The  Aylesbujy  Railway  Coiupy. 

y.  Thompson 
Delisser  v.  Towne 
Lynch,  an  infant,  v.  Bardia 
Hawkins  y.  Paiton 
Doe  d.  Ive  v.  Scott  and  another 
Milligan  v.  Wedge 
Bennett,  exor.,  &c.  t.  Burton, 

clerk 
Boorman  and  othere  v.  Brown 
Thompson  and  ore.,  exore,  dtc. 

V.  Osborne 
Same  v.  Same 
Rogers  v.  Custance 
Knys  V.  Bennetts  and  othere 
Bult  and  ors.  v.  Morrvll  and  ore. 
Doe  d.  Long  and  ors..  Church' 

wardens,    &c.    v.    The  Dean 

and  Chapter  of  Peterboro*. 


Knight  V.  M'Douall  and  otheis 

{In  nr/detiM) 
Doe  d.  Norton  and    oiheis  r. 

Webster 
Williams,  Wo.  eztrix.«  Ae.  v. 

Posbrooke 
Adnam  v.  ThomaotL 
Boyce  v.  Ogle 

Taylor  v.  Henniker^  Bart.  (Cait) 
Same  v.  Same  (TVcs^ow) 
While  y.  CulU 
White  V.  Donald 
Doe  d.  Allen  v.  Allen  mod  an. 
Hosre  V.  Scott 
Smith  y.  Stanley 
Lead  v.  Snnmere 
Doe  d.  Thomas  v.  BeyaoB 
The  Mayor,  Alderman,  and  Bar- 

gesses  of  the  City  of  CkesCer 

y.  Peen  (/«  J}eit) 
Banting  v.  Barlow 
Doe  d.  Crowtber  v.  Df«w 
Jones  V.  Downman 
Jones  V.  Jones  (/a  Meplevim) 
Adams  v.  Jones 
King  V.  Burrell 
Rix  V.  Borton,  clerk^  and  an. 
Mitchell  V.  Foster 
Doe,  several  demises,  Tbomsos 

and  othe<^  v.  Amey 
Smith,  Wo.  V.  Smith 
Doe  d.  Garrod  v^  Olley  jind  an. 
Doe  d.  Parmer,  the  elder,  v.  Howe 
Haigh  and  another  y.  Brooks 
Bayiey,  geat.  one,  &c.  v.  Ashtoa 
The  Queen  v.  Sliarp 
Ridgway  and  others  v.  Bwbank 

and  another 
Tomlin  v.  BowshiU 
Lock  wood,  clerk,  v.  Wood 
Same  v.  Lund 
Culversdn  v.  Meltoii 
Bentham  v.  Martindale 
The  Queett  y.  Staioper  nad  an. 
Stephenson  v.  Stainthofffe 
GitMon  y.  Kirk  . 
Martindsde  v.  Smith 
Piiwniag  y*  Leach  and  amstiher 
The  Queen  v.  Walter  ~ 


THnity  Term,  1839. 

Dixon  y.  Thompson,  sued*  &c. 
Banks  v»  Rough,  sued,  &c 
Nathan  v.  Irwin 

Bacon  y.   Smith   and   nnotiier, 
assees.,  &c^ 

Michaelmas  Term,  18^9. 

Poole  v.  Siddon  and  anotber 

Siapleton  v.  Harper 

Doe  d.  Lister  and  ors*  y.  Gol«l«i» 

Lewis  y.  Reilly  and-ano&h«r 

Lane  v.  MuUins 

Wilcoxon  V.  Walker    . 

Meredith  and  an.  y.  Simmons 


Canse  Lists,-^  Queen's  Bench. 
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Sli field,  extrix.,  &c.  ▼.  Rirolta 

Hiintrcy  and  on.,  aneet.,  &e. 
r.  Cobb 

Chaney  r.  Payne 

Binoinifhiiia,  Bristol,  &  Tbamea 
Jiiactioft  Railway  Company  v. 
Holford 

Abington,  Esq.  r.  lApaoomb 

Doe  d.  Angell  t.  Angell— Raw- 
lings,  tenant 

Same  r»  Same— Barbam,  teaaat 

Gillon  r.  Walt 

Carratt  ▼.  Mortey  and  otbcra 

jiame  ▼.  Same 

Bonner,  clerk,  Ac.  r.  Prest 

Beadswortb  v.  Torkington 

Doe  d.  Sturges  v.  Ward  and  ors. 

Foabrooke  v.  Fosbrooke 

Lock  r.  Sellwood 

Sellwood  ▼.  Mount  and  others 

(In  7>€Jiptus) 

Green  t.  Neale  and  an.,  since 
deceased,  sued  with,  jkc. 

Wiatle  ▼.  Freeman 

Same  r.  Same 

Doe  d.  Coaens  v.  Coxens 

Rick  ford  and  ottiers  ▼.  Skewes 

Webber  r,  Richards 

Neck,  exor ,  &c.  v.  Smart 

Doe  d.  Fleming,  Esq.  r.  Snook 
and  another 

The  Queen  ▼.  Brofra,  clerk, 
and  another 

Baron  de  Rntzen  and  wife  v.  Farr 

Doe  d.  Davies  v.  Davies 

Lang  and  ors.,  siinriving  extrix. 
and  exors.,  v.  Nevill  and  an. 

Fisher,  clerk,  ▼•  Rirrell  and  an. 

The  Qaeea  w»  Warkman,  clerk 

Brunton  and  ors*  f.  HaU 

Nixon  T.  Nannry,  Esq. 

Smith  T.  Bardekin 

Richardson  ▼.  Dnnn' 

Fieidm   T.  SIdden    and   others, 

exora.,  &c. 
The  Master,  WaI'denti,  and  So- 
ciety of  the  Art  and  Mj'stery 
of  Apothecaries  of  the  City  of 
London  ▼.  Greenoogh 

Green  r.  Smithies 

COURT  IN  BANCO. 

Peremptory  Rules 
Far  HMm-p  TWw,  1940. 

TIRfT  DAT. 

Wilton,  gent,  one,  &  c.  r  .ChaniberB 
Botfaeli  ▼.  IVovdsworth  and  an. 
Goddaid  T.  Traranton  and  an. 
The  Qaecs  ▼.  Justices  of  Cheshire 
KnigfaftT.  M*DiMiall  and  ethers 

(/n  Repierm) 
Same  r.  Same  {ditlo) 

Flond,  the  yonngef,  ▼.  Carter 
Gibbs  ▼.  TVevmrion  and  another 
Sarage  ▼.  Same 
The  Qnecn  ▼«  BfraiingiMm  Csnal 

Company 
The  Queen  r.  John  Harris 
Treraniou  and  ano.  ¥.  Holloway, 

(imBfr&r) 
Same  w.  Sane  (^ftrto) 

Save  r.  Martins  {iktoS 

Saose  ▼«  8ami§a  (dirM) 

Same  r.  Gibl»  (tf</l9) 


The  Qneen  r.  Jostices  of  Lanca- 
shire,  appointment  of  Orer- 

seers  of  Great  Bolton 
The  Queen  v.  The  same,  appoint 

ment  of  Orerseers  of  Charlton 
Ex  parte  Geo.  Fleetwood,  In  re 

Edwrard  Littledale  and  another 
The  Qoeen  r.  The  Trustees  of 

Harnham  Roads. 
The  Queen  v.  Tlie  Priors  Ditton 

Inclosure  Commissioners,  &c. 
Ex  parte  Caine  and  another,  in  the 

matter  of  Alfred  Leigh  and  an. 
The  Queen  T.  The  Mayor  of  York 
The  Queen  v.  The  CoRHyiercial 

Railway  Company,  (Ex  parte 

Wilson, 
The  Queen  v.  North    Midland 

Railway  Company 
Firth  ▼.  Harris 

SECOND  DAY. 

The  Queen  r.  The  Justices  of 
Manchester,  appointment  of 
Overseers  of  Manchester 

Evans  v.  Okell 

The  Queen  v.  Justices  of  Middle- 
sex 

The  Queen  v.  Justices  sitting  at 
the  Hatton  Garden  Police  Office 

The  Queen  v.  Justices  of  Sussex 

The  Queen  v.  The  Mayor  of 
NeH'bury 

Ord  and  an.  r.  Barrow  and  an. 

Hunter  r.  Hickes 

Plummer  r.  Hudson 

Jolly  and  another  ▼.  Baines 

The  Queen  r.  Mayor  Ac.  of  War- 
wick 

The  Queen  v.  The  Lords  and 
Steward  of  the  Manor  of 
Whichford 

Head  v.  Baldrey 

The  Queen  r.  John  Coxena  and 
twelve  others 

The  Queen  v.  The  Leeds  and 
Liverpool  Canal  Company 

THIRD  DAY. 

Gibbs  r.  Gray 
Coils  and  others  v.  Coatea 
Doe  d.  PhiUips  and  an.  y.  Roe 
The  Queen  r.  Churchwardens  of 

Manchester 
Lord  Howden  r.  Simpson,  Knt 
The  Queen  r.  The  Gloucester  and 

Birmingham  Railway  Co. 
The  Queen  r.  The  Mogror  Ac.  of 

Poole 
Mase  and  another  v.  Harrison 
I'he  Qaeen  v.  R.E.  Broughton, 

Esq.,  one  of  the  justkses  of 

NHddJeaex 
The  Queen  r.  The  North  Unk>n 

Railway  Company 

FOURTH  DAY. 

The  Queen  T.  The  Mayor  &c.  of 

Derby. 
Ilie    Queen    r.   John  OldficM, 

David  Scott,   John  GrifBths, 

Edward  Poulkes,  and  Henry 

Davies 
Bartlettj  the  younger  v.  ioBy 


PIfTB  DAY. 

The  Qaeen  v.  Thos.  Lee  and  an. 

BAIL  COURT. 

Peremptory  Rules 

For  Hilary  Term,  1840. 

FIRST  DAY. 

Archer  r.  Kearse 

Coull  V.  Hall  and  another 

Cottll  and  another,  executors  y« 

Hall  and  another 
Doe  several  demises  of  Mudd  and 

another  r.  Roe 
Owen  v.  Williams 
Fletcher  v.  Marillier  and  another, 

sued  Ac. 
Wright  V.  Lewis  and  another 
Wilson,    administrator,    Ac.    r. 

Knapp  aqd  another 
Boe  dem.  of  Wright  and  others 

V.  Smith 
Robbins  extrix.  v.  Robinson 
Doe  on  the  joint  and  sev.  dems.  of 

Sabin  and  others  (by  their  next 

friend  Robert  Espie,  v.  Sabin 
Doe  d.  Bovan  v.  Deere 
Mitchell  V.  Law 

Rising,  the  yr.  v.  Dolphin,  Esq. 
Herring  v.  Dorrell  and  another 
The  Queen  v.  William  Buller 
The  Queen  v.  Justices  of  Suffolk 
The  Queen  v.  The  S lien ff  of  Sur- 
rey, Smith  and  an.  r.  Neely 
The  Queen   r.  The  Justices  of 

Middlesex  (Higham  appeal) 
The  Queen  v.  The  Justices  of 

Herefordshire 

The  Queea  y.  Inhabitants  of 
Walton 

SECOND  DAY. 

Gray  admor.  Ac.  v.  Leaf  exor.  Ac* 

Neale  v.  Postlethwaite 

In  the  matter  of  Arbitration  be- 
tween W.  Jardineand  R.  Owen 

J.  M.  Archer  by  G.  M.  Morris, 
his  next  friend  v.  Blytfa  and  an. 

Kerr  the  elder,  and  ors.  v.  Ford 

Sidebotbam  and  another  v.  Piatt 
the  younger,  sued  Ac. 

Watkins  v,  John  and  another 

Doe  several  demises  of  Stephens 
and  others  v.  Nortlicy 

Turner  r.  Harnian 

Ford  V.  Middleton 

Ex  parte  John  Peter  Holloway, 
Esq.,  and  also  Anne  Holloway, 
in  the  matter  of  Richard  AU' 
wood,  gent,  one  Ae^ 

FIFTH  DAY, 

Doe  dem.  Pitcher  v.  Roe 
Samev.  Same 

SPECIAL  PAPER. 

Marked  "f  are  special  eases, 
thus  *  special  verdicts,  and  the 
rest  are  demurrers. 

t  Archbishop  of  York  and  others 

▼.  Trafford  and  others 
t  Bruce  and    the    Bath    River 

Navigation  Cgmpany  v.  WiJUs 

and  others 
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Cause  Lists,-^Qiteen*s  Bench:  Common  Pleas. 


f  Mitehelt  r.  Ede  ami  others 

•  Boldiwortk  Esq.  ▼.  The  Mayor 
&e.  of  Dartmouth 

PavU  ▼.  Holding 

Hatch  ▼.  Trayea 

Doe  d.  Blewitt  otherwiae  called 
&c.  V.  Phillips 

Smales  r.  Tyerman 

Doe  d.  Batchellorv.  Rainey 

Bloor  and  another  v.  Cox  and  an. 

Kirk  ▼.  Thompson 

Bignold  and  others  r.  Parken  a^ 
others 

Whyte,  admor.  in  person  r.  Rose 

t  Hawthorn  and  others,  assig- 
nees dtc.  T.  The  Newcastle- 
upon-Tyne  and  North  Shields 
Railway  Company 

Lewis  T.  Higgs 

Lane  ▼.  Chapman 

Cleaton,  the  younger  v.  Bnshey 

Watson  T.  Kightley,  gent. 

Children  v.  Mannering 

Rogers  r.  Norman 

Bottrell  V.  Wordsworth 

f  Doe  d.  Lord  Grantley  ▼. 
Butcher  and  others 

Emms  r.  Cole 


REMANBT  PAPER. 

Enlarged  ^ules, 

TO  FIRST  DAY. 

Mnrdock  r.  Crozon 

Murdock  t.  Taylor 

Shaw  r.  Horsfall 

Painter  v.  Linsell  and  another 

Miace  r.  Vaux 

Cole  V.  Grore  and  another 

Giogell  y.  Bean 

TO  FOURTH  DAT. 

Dickinson  and  another  v.  Forster 

In  re  Blair 

Seeley  r.  Ellison 

Tilleard  and  another  v.  Care 

Ford  V.  Cave 

Elllce  T.  Cav« 

TO  FIFTH  DAY. 

Whittenbury  r.  Law      Pub,  Off^ 

TO  SIXTH  DAY. 

Jones  V.  Corry,  clerk,  and  ors. 
Medley  and  others  v.  Pritchard 

and  another 
Unlil  Injunction  )  p^j  ^  ^ 
.  be  dissolred.     ) 

New  Trials 
0/MickMimm$  TVran  1838. 
Dart  V.  Westooti  and  others 
Attvood  Y.  Taylor  and  others 
Same  y.  Same* 

New  Trials 
0/fftlary  Term  kut, 
Barron,  survivor  v.  Fitzgerald 
Long  V.  Bilke 
Anderson  v.  Weston 
Green  and  an.  ass.  v.  Cunnew 
Gibson  and  ors.  asses,  v.  Benn^ 
Gould  and  others  v.  Oliver 
De  Pinna  v.  Carroll  and  an. 
Steinkeller  y.  Newton 
FawceU  and  an.  y.  Frost  and  an. 


Dempaey  v.  Homftay 

Little  V.  Thomson 

Dowell  V.  Hodgson  Esq.  and  an. 

Savory  ass.  dec*  Y.  Chapman  Esq. 

Hasledon  and  another  Y.  Almond 

Liddle  v.  Brownson 

Homer  v.  Keppell 

Strachan,  aw.,  &c.  y.  Thomas, 

Esq. 
Bayntnn  v.  Bayntnn 
White  Y.  Ruby 
Friend,  who  sues  &c.  y.  Bottar- 

field 
Bowler  v.  Nicholson 
*  Doe  d.  Sabin  and  ors.  v.  Sabin 
Billing  Y.  Snffell 
Harper  v.  Janson  the  younger 
Jones  and  anoUier  y.  Edwards 
Woodland  and  another,  assignees 

&c.  Y.  Fuller  and  another 
f  Doe  d.  fiooley  and  others  v. 

Roberts 
England  v.  Davidson 
Skipp  v.  Lockwood 
Dayrill  v.  Hoare  and  others 
Scott  Y.  Same 
Levy  v.  Duthie 
Same  v.  Duncombe  Esq. 


Ildd  Y«  FoftkeU 

Bemhard  v.  Warwick 

t  Doe  d.  Lean  v.  Leaaand  on. 

Price  and  wife  v.  Rolt  and  wife 

Colls  and   others   y. 


Common  %liitxi* 

Edwards  &  ors.  v.  Scott  and  an. 
Fergusson  and  others,  assignees 

v.  Spencer  and  another 
Magnay  v.  Knight 
Brandon  v.  Smith 
Cooper  and  others  v.  Cuttill 
Hoye  Y.  Bush 

New  Trials 
OfBatier  Term  laai. 

Stewart  v.  Crump 

Malins  v.  Freeman 

Doe  (Goodbody  and  others)  y. 

Freeman 
Wilson  v.  Lewis 
Wollaston  and  ors.  v.  Hakewell 
Archer  v.  English  and  another 
Ritchie  v.  Wilson 
Norris  and  another  v.  Stamp 
Lamburn  v.  Cruden 
Abbott  Y.  Hendricks 
Fernley  v.  Worthington 
Probyn  v.  Edwards 

New  Trials 
0/ Trinity  Term  Uul. 

Drewry  v.  Hodson 
Hope  Y.  West 

New  Trials 

OfAfkhaelmatTerm  U»L 

Harris  r.  Goodwyn,  adrox. 

Fisher  y.  Dewick  and  another 

Startnp  v.  Maodonald 

Smith  v.  Brandram 

Franklin  v.  Spencer 

Glynn  v.  Houston 

Figgins,  juo.  and  another  y.  El. 

Brooke  and  El.  Warwick 
Evans  v.  Hills 
Southampton  Dock  Company  v. 

Richards 
Grand  Surrey  Canal  Company  y. 

Hall 
Ibbotsonv.  O'Brien 


Same  v.  Same 

Stiff  Y.  OoMing 

Field  Y.  Adames  and  olbcr* 

Fisher  v.  Ford 

Kianersley  v.  Quratad 

Ford  v.  Lefevre . 

t  Bennett,  t%oir.  &c.  y.  BnrloB 

Sowdon  v.  Cooper 

Thompson  y.  Few 

f  The  Chancellor  Ac  of  tbe 
University  of  Oxford,  Mid  the 
Mayor  he.  of  the  City  of  Ox* 
ford  v.  Cook 

Hewitt  V.  Hewitt 

t  Andrews  v.  Marria  and  an. 

Bridgewood,  assignee  ftc.  r.  The 
Company  of  Proprietora  of  the 
Navigation  from  the  Trent  to 
the  Mersey  of  the  Stoice  Badn 
Wharf,  at  Stoke-apon-lVent» 
in  the  comity  of  Stafford 


Philpotts  &  an.  v.  Procter  &  an. 

Rees  and  an.  asses.  ▼.  May 

Roberts  v.  Snell 

Harrison  v.  Fane 

Maund  v.  Stonehouse  and  an. 

Baylis  v.  Strickland  and  others 

Doe  (Howell)  v.  Thomas 

Doe  (Williams  and  ors.)  y.  LK»yd 

Cur,  Ad,  Full. 

Bonzi  v.  Stewart 

Same  v.  Same 

Earl  Mansfield  v  Blackbome 

Same  v.  Same 

Newton  and  ux  y.  Harlam 

Delvanx  and  another  y.  Steele 

Morrell  v.  Martin. 

Beckett  v.  Wood 

Luckin  v.  Simpson 

•  Brook  and  others,  assigaees^  r. 

Mitchell  and  otheis 
Morgan  and  another  r.  Miliary ia 

bemoitimud, 

DEMURRER  PAnUU- 

Saturday  Jan.  11  x 

Monday  13  I    MoCiOR»«ft  • 

Tuesday  14  ^     Acrottof 

Wednesday      15 

Thursday         16< 

Friday 

Lohmann  y*  Rohgeaioiil  and«ft.> 

Samson  v.  Rhodea 

Smith  Y.  Whin 

Cockburn  and  another  y.  Wnght 

and  others,  eseeutors 
Carswell,  admor.  y.  Pamconib 
Doe  (Cape  and  others)  y.  Walker 
Pogson  v.  Thomas 
Jenner  v.  Nash 

Hunnybum  v.  Mitchell  and  an. 
Bruce,  jun.  y.  Waiteand  another 
Low  Y.  Stocken 

Thornton  v.  Jenyns,  deik,  ft  oi 
Filbeam  v.  Brigga 
Lncat  Y.  Kaster 


Cause  Lisia. — Etchiqwr. 
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Poiilten*  Company  t.  Pbillip6 
Houlditch  and  another  r.  DnChie 
Gale  T.  Darii 

Chew  and  another  ▼.  Eldridge 
Hiode  and  others  r.  Gray 
Houlditeh  and  another  v.  Dun- 
comb,  M.P. 
MiddleCon  r.  Chambera 
HodgetT.Same 
Waller  v.  Lacy 
Ashdown  r.  BwigeiB 
Briscow  r.  Fairclongh 
Thonpaon  &  an.  Parden  &  on* 
Walbanche  v.  Allen,  jun. 
Smith  and  others  r.  Nichollea 
Btlfinff  T.  Kighdey 
CrawMay  and  others  r.  Barry 
DmmoKMid  and  ors.  r.  Lowther 
Bmndew  v.  Bamett  and  others 


Hallenrel)  and  another  r.Morrell, 
sued  with  others 

Hall  r.  Bainbrid^ 

Doe  (Bnrrin)  v.  Charlton 

Acland  ¥.  Pring,  eiecutriz 

Williams  7.  Baker 

Barrett  t.  Stockton  and  Darling- 
ton Railway  Company 

Crozier  t.  Smith 

Grimshaw  t.  Pickup 

Gould  T.  Leah 

Wood  ▼.  Morewood 

Balmanno  and  others  r.  Hands 

Williams  7.  Morgan 

Hawkins  r.  Girdler 

Scales  and  others  ▼.  Hands      ' 

Same  t.  Thompson 

Saturday  18th  January 

Monday  20th      -- 


Tuesday  2l8t      «-*- 
Wednesday  22d    SptcMArgmi: 
Gwynne  v.  Dary  and  another 
Cowan  and  another  v.  Braidwood 
Pothonier,  admor,  r.  Sanders 
Crowe  and  an.  ex.  r.  Martin 
Dans  ▼.  London  and  Blackwall 

Railway  Company 
Smith  T.  Tanner  and  another 
Billing  v.  Keightlcy 
Thursday     23d  January 
Poday  24th  SptiAai  Argmta. 

Saturday  25th 
Monday  27th 
Tuesday  28th 
Wednesday  29th  Speciai  Argimlg, 
Thursday  30th 
Friday         31at     End  of  Term. 


djrc^fqutr*— Sittings  in  Hilary  .Term»  1840. 
Btme, 
Saturday,  Jan.  11,  — 

Monday       —  13,    Peremptory  Paper 

Tuesday       —  14,  

Wednesday —  15, 

Thursday     —  Ifi, 

Friday         —  17,      - 

Saturday     —  18,    Errors  and  Crown  C 

Monday       —  20,    Special.  Paper 


Circuits  choarn 


Lord  Abinger 
Lord  Abinger 


Ami  Prhu, 


Tuesday       —  21,  Errors 

Wednesday  —  22,  Special  Paper 

Thursday     —  23, 

Friday          —  24,  - 

Saturday      —  25, 

Monday       —  27,  Special  Paper 

Tuesday       —  28,  - 

Wednesday  —  29,  - 

Thursday     —  30,  - 

Friday          —  31,  — 

PERBMPTORT  PAPBR. 
Mamdoft  ike  \Ztk  Jmmar^^  1840- 
7b  h€  tmkm  af  tht  SUtiitg  of  the 


Lord  Abinger 

Lord  Abinger 


Thomas  ▼.  Puntan 

Marks  ▼.  Benjamin 

Roblnaon  r.  Ircson 

Pogh  T.  Kerr,  Esq. 

White  T.  Matplea 

Cla«wi5  r.  Dniytoo 

Clasaey  t.  Drayton 

WiUiama  ▼.  Gnftths 

Gyde  r.  Pettitt  and  another 

Knye  r.  Thomaa 

Croaa  9t  otm.  r.  Law,  public  oficer 

BnriLley,  public  officer  r.  Mar- 

aloo,  public  officer 
Laleeater  ▼.  Law,  public  officer 
Rodrick,  pablic  officer  t.  Law, 

public  officer 
Rodrick,  public  officer  t.  Law, 

pnblic  officer 
Cleaaby  ▼.  Law  and  another 
Roberts  r.  Hempson 
Marplen,  the  elder  t.  PUnt 
Clark  T.  Peters 

SPECIAL  PAPER. 

Rcmaneit  ff9m  Miekatlmme  Term, 
1839. 

StiimUnsfeir  Judgtmemi, 
Locey  ▼.  Ingram,  dtm 


{Heard  13M  iV«v.  18S9.)  |  Callan  f.  Lloyd 


Lord  Abinger 

^  mm 

Lord  Abinger 
Lord  Abinger 

Gerard  and  an.,  aasignees,  &c.  r. 
Nightingale,  tp^clai  case 

(Heard  18M  Abv.  1839.) 

Jbr  Argument, 
McKenste  y.  Cockshott,  tpi.  case 

NEW  TRIAL  PAPBR. 

Steot0iiHg/or  Judgment, 

Moved  Easter  Term,  1839. 

Davies  r.  John  Humphreys 

(Heard  lUA  June.) 

Moved  Michaelmas  Term,  1839. 

Comfoot  ▼.  Fowke 
Hebblewhite  r.  M'Morine 

{Heard  14M  Abr.) 
Sheldon  ▼.  M'Morine 

{Heard  Utk  JVbr.) 

F^  Argmneni, 
Mwed  Easter  Term,  1839. 

Pratt  T.  Arnold 
Wingate  t.  Wait,  clerk 
Daries  ▼.  Daries 
Young  y.  Higgens,  Esq. 
Stockdale  y.  Duolop 
Sewell  y.  Roaby 
Hindle  y.  PoUitt 
Ward  &  an.  y.  Guppy  &  an. 


Middlesex,  Ut  Si  ttings 
Ditto  by  Adjau  mmen 

London,  1st  Sittings 

Middlesex,  2d  Sittings 
Ditto  by  Adjournment 
Ditto  ditto 


London,  2d  Sittings 

Ditto  by  Adjournment 


Weatherilty.  Smith 

Marples,  the  elder  y.  Plant 

Brown  y.  Tapscott 

Doe  d.  Older  y.  Tipper 

Chapman  &  ors.  y.  Turner 

Johnson  y.  Reid,  Esq. 

Doe  d.  Daniel  &  on.  y.  Woodroffe 

Birch  y.  Barton 

Penfold  y.  Cliffbrd 

Marshall  y.  Lynn 

Peters  y.  Fleming 

Scarfe  y.  UalUiax,  Esq. 

Cobbold,  asa.  y.  Grimwood 

Hnmffreys  y.  Price 

Arthur  y.  Barton 

Edwards  y.  Johnson  and  other* 

Doe,  seyeral  dem.,  Fetters  and 

others  y.  Samuels 
Bloor  y.  Daries  and  •aotfaer 
Miller  y.  Rsnnington  * 
Wickham  y.  Hawker  and  anoChev 
Parmiter  y.  Couplaad 
Doe  d.  Curson  i,  ors.  y.  Edmooda 
Ere  and  another  y.  Rumboll 
Doe  d.  Payne  y.  The  Bristol  and 

Exeter  Railway  Company 
Fowler  &  an.  y.  Round,  admor. 

Moved  efier  the  4th  dag  iff  Mt- 
chaelmas  Term, 

Waugh  y.  Cope 
Lewis  y.  Myers 
QnRrman  y^  Burnett  and  another 
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Court  of  Befiietu* 

THE  OBNBRAL  LIST  OF  PETITIONS   IN  BANKRUPTCY. 


Jan*  ll»  1840. — Motioru  only, 

ji^fowned  PeHiiong, 

Huth  r.  Pemberton 
Brown  r.  Cavenng;!! 
Appftdi  V.  Ashley 
Edwards  t.  Edwards,  amended 


New  PetUUm*  amnvertdfor  Jan,\  I , 

1840. 
James  r.  James 
Coleman  y.  Hood 
Coates  V.  Coatcs 
Hill  V.  Knight 
Scott  r.  Douglas 
Leaf  V.  Limpson 


Boast  V.  Porster 
Varnish  r.  Borghart 
Garrett  r.  Garrett 
Read  v.  Rodston 
Dakin  r.  Dak  in 
Bower  r.  Bower 
Cuset  T.  Cusel 
Gerlach  v.  G«rlacli 


COMMON  LAW  SITl  INGS, 
J/ter  Hilary  Term,  1840. 

For  Sittlugs  in  Term,  see  p.  192,  anlh, 

MIDDLESEX.  j4fter  Term,    London. 
Saturday     ..    Feb.  I  I  Monday      ..     Feb.  S 

I      To  adjourn  only. 

The  Court  will  sit  at  eleven  o'clock  in  Term, 
in  Middlesex;  at  twelve  in  London;  and  in 
both  at  halF-past  nine  after  Term. 

LonfT  Causes  will  probably  be  postponed- 
from  the  Idth  and  16tb  of  January  to  the  ad- 
journment days ;  and  all  other  Causes  on  the 
lists  for  the  IStli  and  16tb  of  January  will  be 
taken  from  day  to  day  until  they  are  tried. 

Undefended  Causes  only  will  be  taken  on 
January  29th. 

Short  defended  as  well  as  undefended  Causes 
entered  for  the  sitting  on  January  30ih  will  be 
tried  on  that  day,  if  the  plaintiffs  wish. it,  unless 
there  be  a  satisfactory  affidavit  of  merits. 

Causes  standing  over  with  Judgment  of  the 
Term  in  Mid(Uesex  will  be  taken  on  the  1st  of 
February. 


HILARY  TERM  EXAMINATION. 


Of  the  162  persons  who  have  given  notice  of 
admission  for  this  term,  there  are  SO  who  have 
been -already  examined,  which  woiiUI  redace 
the  number  of  caiwlidates  to  132.  Then  tlierc 
are  5  who  have  given  notice  of  exatuinatioo 
but  not  of  admission  ;  and  3  wjio  have  given 
notice  of  admission  but  not  of  examination  } 
making  a  differeiHie  of  2  to  be  added  to  the 
above  number,  and  increasing  the  total  to  134. 


SHERIFFS'  COURTS— LONDON. 


Notice  is  hereby  given  that  the  Judge  of  the 
Sheriffs'  Courts,  London,  has  appointed  the 
undermentioned  days  for  the  Trial  of  IwueBy 
directed  to  be  tried  before  him  under  the  pro- 
visions of  the  Law  Amendment  Act,  of  the  3(1 
and  4th  William  the  Fourth,  cap.  42:  and  all 
writs  for  the  trial  of  such  issues  must  be  left  at 
the  Slieriffs'  Court  Office,  in  Whitecross  Street, 
four  days  before  the  day  of  trial. 

By  order  of  the  Judge 4 

1840. 

January  -  Thursday,  dth  -  Friday,  24th. 
February  -  Friday,  7th  -  Thursday,  20th. 
March       -  Thursday,    6th   •  Friday,       ^Oth. 

.  Friday,       10th  -  Thursday,  30ih. 

.  Thursday   14th  -  Friday,      29th. 

-  Thursday,  I8th  -  Friday,      26th. 

-  Friday,  10th  -  Thursday,  23rd. 
September-  Thursday,  17th  -  Friday,  25th. 
October  -  Thursday,  22ud  -  Friday,  30th. 
Nuvcinl»er«  Friday,  '  13(h  -  Thursday,  26th. 
Dei'ember- Thursday,  10th  •  Friday       18thv 

The  Couft  will  sit  at  Guildhall,  at  Eleven 
o'clock  precisely. 


April 
May 
June 
July 


THE  EDITOR'S  LETTER  BOX. 

It  would  be  too  much  to  expect  that  vet 
should  please  the  taste  of  every  reader.  "  A 
Subscriber "  has  seldom  to  complain  of  the 
articles  he  mentions  :  they  are  "  few  and  far 
between  ;"  and  though  they. please  nol  him, 
are- not  without  their  use.  - 

A  letter  on  the  Reasons  for  the  (^lupposed) 
Unpopularity  of  Atforiicys'shall  be  attended  to. 

In  answer  to  L.  W.,  it  i$  held  to  be  necessary 
that  the  affidavits  of  service  of  clerkship^  &c. 
made  preparatory  to  admission,  should  be  oq 
stamps ;  and  admission  in  one  of  the  three 
Superior  Common  La^v  Courts,  will  entitle  the 
party  to  admission  in  the  others,  on  signing 
the  Roll  of  the  other  Courts. 

The  letters  relating  to  a  Law  Library,  She- 
riff's' Poundage,  and  the  Wills  Act,  fh&ll  be 
attendeil  to. 

J.  W.  T.  should  apply  to  «  solicitor,  wko 
will  make  the  proper  searches  for  him. 

7%<?  Legal  Almanac,  Remembrancer,  and 
Diary,  for  I84(^  contains — A  Law  Calendar, 
adapted  peculiarly  to  the  use  of  the  Profession ; 
including  the  Times  of  Legal  Proceedings, 
Terms,  Returns,  Sittings,  ann  Sessiona;  Elec- 
tions and  Proceedings  under  the  Reform,  Jury, 
Corporation,  Vestry,  Highway  and  other  Acts, 
&c.;  Lists  of  the  Judgies  and  Offioera  of  all 
the  CeurU ;  Holidays  at  the  Law  Offices  and 
Times  of  Attendance  (as  lately  altered)  ;  Ma- 
gistrates and  Commissioners;  Precedence  of 
the  Bar,  and  Barristers*  called  in  183^—9,  with 
dates  of  call ;  Law  Societies;  Articled  Clerks 
examined ;  Town  Clerks,  Clerks  of  the  Peace, 
Clerks  of  Magistrates  and  Perpetual  Com« 
missioners ;  Colonial  Judges  and  Law  Officers ; 
List  of  the  London  Baitken,  Stamps,  he.  i  with 
a  Diary  for  1840. 


SCtie  UtqsA  4^bwtiitVt 


SATURDAY,  JANUARY  18,  1840. 


as 


Qaodma^is  ad  NOf 


t*«itiDci»  et  aescire  malon]  flat,  aglUmuf. 


UOSAT. 


LETTERS  TO  THE  LORD  CHANCEL- 
LOR ON  THE  ARREARS  OF  BU- 
SINESS IN  EQUITY. 


LSTTBR  TI.^ 

My  Lord, 
About  the  close  of  the  year  1838^  and  at 
the  beginning  of  the  year  which  has  just 
come  to  an  end.  I  had  the  honour  of  ad- 
dressing to  your  Lordship,  through  the 
medium  of  these  columns,  certain  letters 
on  the  state  of  the  Court  of  Chancery,  and 
I  am  now  desirous  most  respectfully  of  re- 
newing the  subject :  and  I  have  certainly 
one  satisfaction  in  doing  thb« — the  solitary 
one,  I  am  sorry  to  say,  that  the  matter  af- 
fords— that  I  am  addressing  my  complaint 
to  no  unwilling  ear ;  that  the  heads  of  the 
Court,  and  more  especially  your  Lordship, 
may  at  this  moment  be  engaged  in  devising 
a  remedy  for  the  existing  grievances ;  that 
they  will  throw  no  obstacle  in  the  way  of 
the  fbllest  and  most  open  inquiry. 

There  are  indeed  many  circumstances 
'which  favour  the  complete  and  satisfactory 
settlement  of  the  question.      In  the  first 
place   it  is  stripped  of  all  party  feeling. 
The  troth  of  this  fact  lies  on  the  surface. 
IjBLvryejB,  on    all  other  political   subjects 
fjEor   as  the  poleis  asunder,   unite   on  this. 
In    former  times,  this  question  was  made 
the    chosen  ground  on  which  to  fight  the 
existence    of   an   administration,  and   its 
nictation  did  mainly  tend  to  break  up  and 
loosen  Lord  Ldverpool's  government.  When- 
ever  it  was  discussed  there  was  a  strong  mus- 
ter on  either  side,— the  House  crammed, — 
the  lobbies  thronged  with  busy  inquirers, — 
the  speeches  all  prepared— all  the  parts  in 
the  political  drama  strongly  cast ; — but  in 

m  See  the  previous  Letters  in  the  17th  Vol. 
of  the  Lei^l  Observer. 
vox*- XIX-"* wo.  569. 


the  last  session  how  different  a  scene  was 
presented !    Mr.  Pemberton  contented  him- 
self with  making  a  short  statement  in  the 
absence  of  the  Attorney  and  Solicitor  Oe- 
neral,  who  had  gone  away  not  expecting 
any  thing  of  importance  to  occur !  and  Mr. 
Freshfield  (to  whom  the  friends  of  Chancery 
Reform  are  under  great  obligation)  having, 
after  repeated  postponements,  with  difficulty 
obtained  a  hearing,   was,   if  I  remember 
aright,  twice  counted  out ;  and  assuredly,  if 
a  similar  power  existed  among  the  orders 
of  the  House  of  Lords,  the  debate  there 
might  have  been  cut  short  after  a  similar 
fashion.     I  heard  every  word  of  the  some- 
what long  debate  on  Lord  Lyndhurst's  mo*» 
tion,  and  certainly,  no  important  matter 
was  ever   discussed   more   quietly.      The 
House,   which  was  tolerably  full  at  the 
commencement  of  Lord  Lyndhurst's  speech, 
gradually  became  in  the  course  of  it,  what 
in  Parliamentary  language  is  called  "  thin." 
Lord  Brougham,  who  on  that  evening  lost 
his  usual  animation,  having  spoken,  went 
away  to  dinner,  leaving  your  Lordship  and 
Lord  Langdale  almost  deprived  of  noble 
auditors.     The  Duke  of  Wellington  added 
to  his  former  reputation  for  endurance,  by 
sitting  it  out,  backed  by  Lord  EUenborough; 
while  the  government  side  of  the  House 
was  represented  by  Lord  Duncannon,  Lord 
Melbourne  having  departed.     Well  might 
Lord  Langdale  observe  that  "  no  party  feel- 
ing was  displayed ;"  and  I  am  heartily  glad 
of  it,  for  it  is  not  in  crowded  houses  that 
questions  are  always  best  settled,  or  the  nice 
points  in  a  measure  of  this  sort  adjusted  and 
deliberated  on.  I  do  not  regret,  then,  that  so 
little  interest  is  shewn  within  the  walls  of 
Parliament  in  the  matter,  as  I  am  sure  that 
your  Lordship  will  not  be  misled  by  this 
circumstance  to  suppose  for  one  moment 
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that  this  feeling,  or  want  of  feeling,  exists 
-without  its  walls.  The  interest  is  here 
most  intense.  Thousands  of  persons  read 
your  Lordehip's  speech  with  the  utmost 
eagerness ;  and  they  read  it,  I  am  satisfied, 
with  only  one  regret, ->  that  it  was  not  acted 
OD  in  the  last  session. 

Permit  me,  my  Lord,  to  endeavour  to 
state  what  I  conceire  your  Lordslup's  views 
to  be  on  this  subject,  as  Stated  in  the  speech 
just  referred  to,  made  in  the  House  of  Lords 
in  June  last.**  You  state  your  opinion  of 
the  expediency  of  establishing  bxl  appellate 
jurisdiction,  very  different  from  that  which 
is  at  present  in  existence — that  it  would  be 
highly  advantageous  that  the  head  of  the 
Court  of  Chancery  should  exclusively  di- 
rect his  attention  to  the  business  of  that 
court— that  a  permanent  judge  should  be 
appointed,  who,  holding  the  Oreat  Seal, 
should  preside  over  the  proceedings  of  the 
House  of  Lords,  and  over  the  appellate 
jurisdiction  of  the  Privy  Council :  that  your 
Lordship,  lalthough  you  gave  the  whole  of 
your  time  to  the  Court  of  Chancery^  when 
parliament  was  not  ntting,  was  not  able  to 
dispose  of.  the  existing  business;  ^that  if 
you  had  nothing  else  to  do,  it  woul^.take 
three  years  to  get  rid  of  the  camsee  aUne, 
then  before  the  court;  that  justice  could 
not  be  inlly  admimstered  under  the  present 
system  ;  that  the  mere  appointment  of  an 
additional  judge,  would  not  be  sufficient  to 
meet  the  exigencies  of  the  case ;  that  "  it 
was  only  half  a  plan,  and  not  half  a  plan/' 
but  that  still  you  would  consent  to  this 
rather  than  that  nothing  should  be  done. 

Now,  my  Lord,  I  humbly  venture  to 
express  my  admiration  of  these  sentiments. 
I  conceive  the  consent  to  take  the  additional 
jndge.  iM  merely  to  be  understood  as  applic- 
able to  the  end  of  the  last  session,  and  as 
confined  to  that,  otherwise,  1  should  respect- 
fully object  to  it.  But  with  all  the  pre- 
cedii^  part  of  the  speech,  I  entirely  concur. 
Yott'  have  here  given  a  brief  outline  of  the 
desired  reform, — a  remodelled  appellate 
jnriadictioo  in  the  House  of  Lords— a  per- 
manent Lord  Chancellor  in  the  Court  of 
Chancery,  are  the  required  judicial  changes. 
Keform  in  the  Six  Clerks'  and  Masters* 
Offices,  and  in  the  taxation  of  costs*  make 
up  the  list.  There  can  be  no  sadsfjeictory 
settlement  of  the  question  unless  all  these 
matters  be  attended  to;  and  I  sincerely 
trust,  as  your  Lordship  says,  we  shall  not 
have  '-'  half  a  plan,  and  not  half  a  plan/* 

1  now  respectfully  draw  my  present  letter 


^  See  this  speech  with  the  rest  of  the  de« 
bate,  reported  |8  L.  O.  161—169.    Kd.  L.  O. 


to  a  dose.  Before  it  is  printed*  her  Ma* 
jesty's  speech  on  the  opening  of  parliament, 
will  have  been  read  by  your  Lordship  to  the 
assembled  Lords  and  Commons.  It  may 
possibly  contain  some  direct  allusion  to  the 
Court  of  Chancery.  But  at  any  rate  dus 
is  unimportant,  as  it  is  generally  understood 
that  your  Lordship  is  prepared  with  a  mea- 
sure of  Chancery  Reform,  which  will  shortly 
be  introduced.  That  it  may  be  in  accord- 
ance with  the  outline  already  alluded  to  I 
uncerely  pray. 

I  Imve.the  hcmoor  to  be 
My  Lord, 
Your  Lordship's  most  humble  servant, 

A  BAnSISTBK, 

Lincoln^M  Inn,  Jan.  U,  1839. 

PRACTICAL  POINTS  OF  GENERAL 
^      INTEREST. 

JOINT  STOCK  COVPAKT. 

Pursuant  to  our  practice,  of  giving  every 
new  case  relating  to  joint  stock  companies, 
we  give  the  following : 

Cripps  moved  for  a  rule  to  compute  in  the 
present  case.  It  was  an  action  for  calk  oa 
shares  in  the  railway.  By  the  act  consti- 
tuting the  company,  it  was  competent  to 
recover  interest  on  the  amount  of  the  calls, 
to  be  calculated  from  the  day  on  which  the 
calls  became  pajrable,  down  to  the  actual 
time  of  payment.  Tlie  defendant  had  sof- 
fered  judgment  by  defiiult.  Tlie  question 
was,  whether  this  was  a  case  in  which  the 
company  might  have  a  rule  to  compute,  or 
must  execute  a  writ  of  inquiry.  William*, 
J.—  I  think  that  it  is  too  involved  and  in- 
tricate a  matter  for  computation  before  the 
Master,  and,  therefore  I  think  I  ought  not 
to  grant  the  present  rule.  Rule  refused.-— 
Cheltenham  and  Great  Western  Uniom  RmU- 
way  Company  v.  Fry,  7  Dowl.  616. 


ON  THE  LAW  AS  TO  MARMAGBS 
ABROAD  BETWEEN  ENGLISH  SUB- 
JECTS WITHIN  THE  PROHIBITED 
DEGREES.      

iConiinued/rom  p.  199.) 

With  a  view  of  simplifying  Uie  quesdon  as  Co 
the  effect  of  intended  evasions  of  our  law,  and 
the  better  to  consider  in  what  sense  any  bomM 
fide  foreign  domicile  can  be  re<|mred,%ve  haTc. 
op  to  this  point,  purposely  omitted  to  observe 
on  two  other  exceptions  to  the  prevalence  of  tKe 
lex  loci  in  cases  of  foreign  marriages.    The  first 
of  these  has  not  yet,  as  far  as  we  know»  beea 
decided  upon  in  any  country.  The  second  arises 
from  the  decision  in  Lolly^e  case,  followed  in  p^rc 
in  one  or  two  other  cases;  and  is  not  known 
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•nywbere  dte,  we  belteTe,  than  in  England.  If 
weunderttand  the  general  rule  to  mean,  by  the 
tex  loci  which  is  to  be  noticed,  the  law  of  a 
civilixed  place  and  no  other ;'  then  as  to  the 
accuracy  of  either  of  these  excepUons,  we 
cunelTcs,  entertain  much  doubt. 

The  first  exception  b  that  alluded  to  in  the 
second  rale  laid  down  by  Mr.  Burge,  and  ex- 
tracted Bbo?e.    '*  If,*'  said  one  of  the  American 
courts,  "  a  forei((n  state  allows  of  marriages 
incestuous  bv  the  laws  of  nature  as  l>etwef  n 
parent  and  child,  such  marriage  would  not  be 
allowed  to  have  any  validity  here.    But  raar- 
liages  not  naturally  unlawful,  but  prohibited 
hereby  the  law  of  one  state,  and  not  of  an- 
other, if  celebrated  where  they  are  not  pro- 
hibited, would  be  holden  valid  in  a  state  wnere 
they  are  not  allowed.    As  in  this  state,  a  inar- 
riaige  between  a  man  and  his  deceased  wife's 
sister  is  lawful,  but  it  b  not  so  in  some  states ; 
such  a  marriage  celebrated  here,  would  be  held 
valid  in  any  other  state,  and  the  parties  entitled 
to  the  benefit  of  the  matrimonial  contract."' 
The  jurists  seem  to  have  taken    the    same 
ground,  and  to  have  considered  that  there  is 
great  difficulty  in  saying  that  the  marriage  of  col- 
laterals  relateiJ  by  consanguinity,  but  beyond  the 
ilegree  of  brother  and  sister,  can  be  prohibited 
on  the  ground  of  their  repugnancy  to  nature. 
We  have  already  cited  a  passage  from  Grotius, 
ivith  reference  to  marriages  between  brother  and 
sbter  by  affinity,  and  nncle  and  niece  by  blood. 
He  afterwards  states  a  singular  rule  laid  down 
in  the  canon  Eliberinus,  Ix,  "  Si  quis  post 
obitum '  uxoris  suae,  sororem  ejus  duxerit  and 
ipsa  fuerit  fidelb,  per  quinquennium  eum  h 
commnoione  abstinet{  eo  ipso  ostendens  ma- 
ncre  vinculam  matrimonii."h  Judge  Story,  on 
referring  to  this  doctrine  as  to  incest,  says, 
"  But  wftien  we  speak  of  incestuous  marriages, 
care  most  be  taken  to  confine  the  doctrine  to 
such  cases,  aa  by  the  general  consent  of  Chris- 
tendom, are  deemed  incestuous."  And  further 
on  he  says,  "  the  canon  and  common  law  seem 
to    have   made   no  distinction  on   this  poini 
between  consanguinity,  or  relation  by  bloud, 
and  affinity,  though  there  b  certainly  a  very 
material  difference  between  the  cases.'*    Our 
ecclesiastical  courts  have  in  their  proceedings 
given  the  common  technical  name  of  incest  to 
all  marriages  within  the  prohibited  degrees  of 
affinity.     It  is  clear  it  b  not  in  thb  sense  the 
Tvde  U  to  be  applied.    It  is  also  clear  that  this 
mie  is  not  personal  or  local,  but  general,  and 
applicable  to  all  the  marriages  of  Christendom. 
If  adopted,  it  might  possibly  be  held  to  apply 
to  the  marriage  of  uncle  and  niece.     We  have 
subjoined  a  note  of  a  case^  in  'which  a  connec- 
tion of  this  sort  came  before  our  courts ;  also 
a  reference  to  a  case  before  Ld.  0.  J.  Faughan, 

^  We  liave  now  before  us  a  suit  turning  in 
part  on  the  validitv  of  a  Cape  Coast  Castle 
maniag'^  It  is  told  us  by  laymen,  though  it 
cannot  be  accurate,  that  a  marriage  there  is 
held  binding  only  so  long  as  both  parties  re- 
main on  the  colony,  and  if  either  goes  away, 
^hat  the  other  may  marry  again. 

«  I  Surge,  189. 

^  De  Jure,  lib.  2,  c.  6,  s.  14. 


very  curious,  as  shewing  the  ideas  of  the  law*' 
yers  of  his  day,  (1689)  on  these  subjects.^    We 
will  now  proceed  to  the  second  exception  to 
the  general  rule  of  lex  ioci  contractus  prevail- 
ing. 

The  2nd  exception  is  a  personal  one,  founded 
on  the  doctrine  in  Lolly* t  case.  It  arises  from 
a  rule  or  supposed  rule,  that  an  English  mar* 
riage  is  divorceable  only  by  act  of  parliament  i 
and  that  all  decisions  of  foreign  courts  are 
nullities  with  respect  to  it.  From  this  rule,  if 
established,  it  follows,  that  an  Englbh  subject 
married  here  mav  carry  with  him  abroad  a 
personal  disqualification  which  will  prevent 
him  contracting  any  future  marriage,  even 
abroad.  The  consequences  flowing  from  tids 
doctrine  are  so  alarming  that  our  courts  have 
thrown  out  hints  thut  a  bond  fide  domicile 
abroad  may  make  a  difference.^  Mr.  Burge 
adopts  this  view,  and  says  (v.  i.  p.  680)  tlmt 
"  neither  the  law  of  the  country  where  the  de« 
cree  is  made,  nor  the  law  of  the  place  of  con- 
tract shoald  prevail,  bat  that »(  actuat  domicile.** 
To  thb  doctrine  we  see  no  objection,  provided 
he  leaves  the  law  of  the  country  where  the  de« 
cree  is  to  be  made  to  decide  on  the  sufllciency 

of  the  domicile. 

I-  —    — ■ — - — ■ — t^^ — • — I — • — • ' — **•" 

^  The  case  we  refer  to  b  reborted,  we  think» 
in  Haggard,  or  in  Add  am  s.  No  marriage  was 
alleged,  only  cohabitation.  The  parties  were 
alleged  to  be  uncle  and  niece,  and  the  difficulty  ' 
was  in  estabibhing  the  uncle  to  be  the  child  of 
the  common  ancestor.  The  Court  held  slight ' 
evidence  sufficient,  though  met  by  circum* 
stances  raising  suspicion  to  the  contrary.  If 
we  wish  to  keep  up  a  strong  mohtl  feeling 
against  these  revolting  connections,  it  is  surely 
unwise  to  class  them  by  the  saine  name  with 
the  case  put  by  C.  J.  raughan  (p.  249),  of  a 
marriage  with  a  wife's  sister's  daughter.  This 
marriage,  he  savs,  was  questioned  for  inceei 
before  the  High  Commissioners,  and  sentenced, 
and  the  husband  entered  into  a  bond  to  abstain 
from  her  company,  but  they  were  not  divorced, 
and,  therefore,  after  his  death,  she  recovered 
dower.  The  case  in  ynughan  (p.  206  to  250) 
is,  as  we  have  said,  very  curious, — ^rather  as 
beinif  a  reading  on  the  law  than  a  decision  of  a 
single  point.  It  was  a  prohibition  applied  for 
to  prevent  a  suit  in  the  Ecclesiastical  Court, 
uuestioning  a  marriage  for  incest  with  a  bro- 
ther's grandaughter.  The  prohibition  was 
granted,  the  marriage  being  out  of  Levitical 
degrees.  There  is  at  this  moment  a  suit  going  ' 
on  for  annulling  a  nnrriage  celebrated  between 
uncle  and  niece  by  b!ood. 

i  \ye  should  ask,  as  before — Bond  fide,  by  what 
law?  The  law  of  the  foreign  state  may,  and 
probably  does,  require  domicile  to  entortain 
the  suit.  Is  there  to  be  a  further  domicile  re- 
quired to  satisfy  the  dignity  of  our  own  law  } 
and  H  this  to  be  Judged  of  by  our  own  law, 
probably  by  the  rules  relating  to  distribution 
of  personalty  ?  The  intention  to  evade  b  of 
course  to  be  set  up  as  a  difficulty  in  the  case: 
Is  the  length  of  the  domic-ile  to  be  conclusive 
evidence  as  to  the  existonce  of  Ibis  intencioo, 
or  controvertible  evidence  merely  ? 

Q2 


7M 


Lmai  to  Marrtag9i  uhnad,  SfC^Re-aimimon  of  Ationejfl. 


Lotty'a  citie  h  very  well  known  i  It  b  re- 
ported in  Russ.  fc  Ryan.  237.  The  history  of 
U  ia  stated  by  Lord  Brougham  in  3ic  Carthy 
ami  Oi  CatJf,^  and  in  the  judgment  of  the 
lords  in  fFarrender  and  fTarrender}  It  w 
also  alladed  to  in  the  speech  named  at  the 
beginning  of  this  articie,  and  was  considered 
an  authority  in  Conway  and  Beailey,  in  the 
Ecclesiastical  Court.*  Lord  Brougham  him- 
self was  counsel  in  it  for  the  prisoner.  ^ 

Lolly  married  and  remuned  domiciled  in 
England :  he  then  went  to  ScoUand  to  procure, 
and  did  procure  a  dif  orce»  returned  to  England, 
and  married  again*    He  appears  to  have  acted 
in  this  under  a  clear  adrice  and  belief  that  a 
foreign  divorce  would  avoid  an  English  mar- 
riage.   He  was^  however,  convicted  of  bigamy, 
and  iu  1813  sentenced,  Lord  Brougham  says, 
to  the  hulks,  we  believe,  to  New  South  Wales,— 
a  sentence   which  well  merits  the  reproach 
thrown  on  it  by  Lord  Brougham  in  McCarthy 
and  De  Caw.     The  question  was  reserved  by 
the  judge  at  assizes,  and  argued  before  all  the 
Judges,  who  were  unanimously  of  opinion  that 
no  foreign  court  could  dissolve  an  English  mar- 
riage d  vinculo,  except  for  grounds  on  which 
a  divorce  d  mncalo  could  be  obtained  in  our 
courts.    Here  ends  all  we  find  recorded  in  our 
books  of  the  poor  man's  miserable  history. 
We  are,  however,  enabled  from  private  inform- 
ation, to  carry  it  further,  and  wish  the  remnant 
of  the  story  may  meet  Lord  Brougham's  eye, 
to  incite  him  to  further  efforts  to  amend,  or  to 
render,  at  any  rate  certain,  our  wretched  ma- 
trimonial laws.     Lolly  seems  to  have  been  de- 
votedly attached  to  bis  second  wife.     During 
his  transportation  he  contrived  to  accumulate 
a  sum  of  money,  considerable  for  a  man  in  his 
circumstances.    He  returned,  not  very  long 
since,  to  Liverpool,  deposited  his  money  in  a 
banker's  hands,  and  his  first  wife  being,  we 
believe,  then  dead,  immediately  sought  out  the 
object  of  his  attachment,  but  found  her  mar- 
ried again.  The  hope  which  had  supported  him 
through  years  of  toil  and  disgrace  being  des- 
troyed, he  immediately  in  his  distress  put  an 
end  to  his  own  life.-^But  the  story  does  not 
stop  here.  The  second  wife,  when  we  heard  the 
tale,  was  attempting  to  obtain  his  money  by 
getting  administration  granted  to  her  as  his 
widow  t  and,  what  is  stranger  still,  would  be 
edtitled,  we  apprehend,  to  succeed  in  her  at- 
tempt, under  the  authority  of  the  case  of  fFiU 
MnBon  and  Gordon,^  where  it  was  held  that  a 
record  of  conviction  of  a  man  for  bigamy,  was 
not  an  obstacle  to  decreeing  administration  to 
the  second  wife. — {To  f»e  continued,) 

^  2  Russ.  h  Mylne,  620.  Mr.  Burf^e,  I 
677,  in  a  note  (probably  written  and  printed 
before  the  publication  of  this  vol.  of  Messrs. 
Russell  &  Mylne's  reports,  but  published  in 
1838)  complains  that  "  not  a  trace  of  this 
or  of  other  international  questions  arising  be- 
fore the  equity  courts,  is  to  be  found  in  those 
'*bttlk  volumes  containing  the,  reports  of  deci- 
sions there." 

I  2  Shaw  &  McL.  182;  and  9  Bligh.  89; 
and  Appendix  to  I  Vol.  Burge  Confl.  Laws. 

m  3  Hag.  648.  »  2  Addam,  162. 


RE- ADMISSIONS. 
Last  day  of  Hilary  Term,  1840. 

qubbn's  bemcs. 

Bickley,  George,  7,  Albany  Court  Yard, 
Ficcadilly.  

Dignaro,  Tiioroas,  80,  Upper  Stamford  Street. 

Bade,  WilKam,  Storington,  Sussex. 

ElmsUe,  John  Foster,  6,  Endslogh  Street, 
Tavistock  Square ;  Hollycot,  near  Lanwade, 
Mid  Lothian,  and  Watlington  Park,  Oxford. 

Forrester,  Gilbert  Davis,  0,  Hawley  Terrace, 
Camden  Town;  Brentford  Butts.  Green- 
hythe;  37,  Robert  Street ;  i?.  S»;J™f»;» 
Place.  Hampstead  Road ;  and  52,  Lincoln  s 
Inn  Fields. 

Freame,  Henry  George,  Thateham,  Berks. 

Fothergill,  Francis  Frankland,  18,  Cambridge 
Street,  Edgeware  Road. 

Groom,  John,  Audlem,  Cheshire. ,    ,     „   . 

Gilbert,  Samuel  Richardson,  Matlock,  Bath, 

Derby. 
Jennings,  Thomas   Francis,    8,    Kensington 

Terrace,  Kensington. 
King.  Edward,  Sudbury;  20,  North  Street, 

Westminster.  ^  ^  ._, 

Loiymer,  William  Tindal,  of  7,  Crescent  Place, 

Hampstead  Road.  _     »  e.     . 

Lucas,  Thomas  Francis,  38,  Lucas  Street, 
Commercial  Road  j  167,  High  Mrect,  Shad- 
well ;  Hollvwell,  Long  Buckley,  Olncy, 
Tring,  and  Hoxton.  ,  ^  •    «    ^ 

Lander,  John  Gilbert,  33,  St.  John's  Wood 
Terrace,  Regent's  Park ;  and  Owlea,  near 
Buntingford. 

M'Beath,  William  John,  60  a,  Lincoln's  Inn 

Fields.  .    ,         «  J 

Mould,  Joseph,  Grest  Chariotte  Street,  and 

Wellington  Terrace,  Surrey. 
Miller,  James,  223,  Piccadilly. 
Maye,  Philip,   16,    Elizabeth    Street,    Eaton 

Square ;  Totnes  and  Gravesend.  ^ 

Priestly,  Charles,   7,  Downham's  Lodgings. 

Harrogate,  and  Bradford. 
Reed,    Archibald    Joseph,    Newcastlc-npon- 

Tyne. 

Smith.  James,  of  Ripon. 

Swann,  Thomas  George,  3,  Park  Row,  Green- 
wich. 

Thompson,  Richard,  3,  Racquet  Court,  Fleet 
Street. 

Vickery,  James,  Cumberland  Terrace,  Lloyd 
Square,  Pentonville. 

Monkhouse,  Hutton,   90,   Upper    Sumford 
Street,  Black  friars  Road. 

COMMON  PLBA8. 

Jones,  Edmund  Warden,  formerly  of  Tcwkea- 
bury,  in  the  county  of  Gloucester;  after. 
wards  of  Boulogne,  iur  mer,  in  the  kingd€>«n 
of  France,  but  now  of  the  to\mslup  of 
Charlton-upon-Medlock,  in  the  parish  of 
Manchester,  in  the  county  of  Lancaster. 

Powell,  John,  of  No.  4,  Windsor  Terrace, 
Great  Dover  Road,  in  the  county  of  Surrey  j 
No.  12,  Hermitage  Place,  St.  John's  Street 
Road,  in  the  county  of  Middlesex,  and  mt 
No.  3,  Windsor  Terrace,  Great  Dover  Rcmu1» 
aforesaid. 


Aitvmeys  ^ppiytug  to  be  admitted,— HUwy  Term  EsamimOioH, 
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ATTORNEYS  APPLYING  TO  BE  ADMITTED 

/fi  Eoiter  Term,  ]840« 


QUBKN*6  BENCH. 

Clerk* e  Name  amd  Residence.  To  whom  artided,  eengned,  &(r« 

• 

Astley,  Heary  Edward,  6,  King  Square,  Mid*  Jhoinas  Macauley  Crutwell,  Bath. 

dieses. 

Adamsoo,  William,  35,  Marchaoat  IStreet;  John  Adamaon,    Newcastle-upon-Tyne;    as- 

and  Newcastle-upon-Tyne.  signed  to  John  Trott«r  Brockett,  ^fewGa8tle- 

upon-Tyne. 

ADji;eIl,  Thomas  John,  25,  Grove  End  Road,  John  Phillips  Bea?an,  3,  Sackville  Street,  Pi<v 

St.  John's  Wood.  cadilly. 

Abbott,  €barles  James,  S^,  Gower  Street.  Charles  Thelwall  Abbott,  New  Inn. 

*  Bailey,  Elijah  Crozier,  Norwich  i   16.  King  James  Winter,  Norwich ;  and  with  Thomas 

Street,  Ooveot  Garden ;  and  6,  New  Street,  Alartin,  I,  Trinity  Place,  Charing  Cross. 
Brompton. 

Bar\?ick,  Joha  Marshall,  Leeds.  Matthew  Bloome,  Leeds. 

Browne,  Robert,  13,  Barnard's  Inn;  Cheadle;  Abraham  Flint,  Uttoxeter^  assigned  t9  iolin 

and  Bradley.  Michael  Blagg,  Cheadle. 

Bloxham,   John   Richard,    45,   York  Road,  John  Stubbs  Birmingham. 

Lambeth;  Handsworth^  and 409,  Strand. 

Baioes,  John  Creorge  Fuller,  6,  Featherstone  Frederick  Hayward,  Needham. 

Baildiogs ;  and  Needham  Market. 

Bosh,  John  Alderton,  17f  Great  Ormond  St. ;  John  Bush,  Bradford. 

and  Bradford. 

Bateson,  William  Gandy,  20,  Everett  Street,  Thomas  Carson,  Liverpool. 

Russell  S<}uare ;  and  Liverpool. 

Boodle,  Jaiues,  Cheltenham.  William  Huberte  Gyde,  Cheltenham. 

Ball,  Edwin,  43,  Gower  Place;  Worcester;  Robert  ttillam,  Worcester. 

and  Bedford  Street,  Bedford  Square. 

Brodrick,  George,  35,  Great  Ormond  Street.  William  Broderick,  Bow  Church  Yard. 

Bennett,  William   Wolley  Leigh,  20,   Jndd  Thomas  Heam,  Buckingham. 

Place  ;  and  Gawcot. 
Brookes,  Edward,  Chapel  Houses  'Ridgwaj^  James  Cross,  Bol ton-le- Moors ;   assigned  t« 
Gates,  Bolton>ie-Moors;  St.  Thomas's  St.,  Wiltiam  Gilbertson,  12,  Cook's  Court,  Lin- 
East  ;    Wharton    Street ;    and   Chichester  coin's  Inn. 
Place. 
Berry,  Edward,  12,  Harmood  Street,  Camden  Stone,  Samuel,  Leicester. 
Town ;  Si'imouth  Street ;  Hampstead ;  and 
Leicester. 
Browne,  Charles,  Nun  Green,  Peckham  Rye.  Henry  Philipps,  4,  Sise  Lane,  London. 
Baker,  Richard  Dodd,  High£elds,  Audlem;  John  Cooper  Beckett,  Brooklands. 

and  Brooklands,  Chester. 

Baldock,  Henry,  3,  Millman  Street ;  and  Sails-  Edward  Twopenny  and  Geo.  Essell,  Rochester. 

bory  Street. 

Bristow,  Alfred  Rhodes,  Greenwich.  Robert  Christopher  Parker,  Greenwich. 

Barrett,  George,  12,  Seymour  Place,  North ;  James  William  Barrett,  Gray's  Inn. 

East  Street ;  and  Tottenham  Court  Road. 

Braithwaite,  Francis,  the  younger,  5,  Newton  George    Rawson,  Nottingham ;    assigned    to 

Terrace,  Keonington;  Ldverpool  Street ;  and  James  Pkriie,  Lincoln's  Inn  Fields. 
Manchester  Street. 

Chandler,  Arthur,  27,  Francis  Street,  Totten-  William  Henry  Calhoun,  Arundel ;  assigned  to 

ham  Court  Road ;  and  Arundel.  Georve  Balchin,  Anmdel. 

Cartbew,  Edward,  6,  Southampton  Buildings  ;*  Henry  Woolcombe,  Plymouth, 
and  Plymouth. 

^  The  names  marked  thus  *  are  in  the  Common  Pleas* 

Te  he  contimted. 


HILARY  TERM  EXAMINATION. 

The  Examiners  have  appointed  next  Thurs- 
day, the  23d  instant,  to  take  the  Examination 
of  Candidates,  applying  to  be  admitted  on  the 


Roll  of  Attorneys.  The  candidates  oMut  at- 
tend at  half.past  Nhie  in  the  morning.  Their 
testimonials  of  due  service  must  be  left  on  the 
IBth.    We  wish  them  ''  a  good  deliverance." 
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Sn^^eHor  GmatU :  iMfd  Ckmuelior's  jCimrt. 


SUPERIOR  COURTS. 

PRACTICB.^-APPI  A  L. — EN  ROLMXNT.— COSTS. 

fFkere  there  U  no  caveat  entered  againH  en^ 
roling  a  decree  ^  a  oetition  of  appeal  pre^ 
tented  against  it  ana  amteered  oy  the  Lord 
Chancellor  and  set  down  for  hearings  de- 
posit  being  paid^  will  not  stop  the  enrol- 
ment,  unless  the  party  enrolling  it  has  led 
the  appellant  to  oeliete  he  would  not  enrol 
it,  but  service  of  the  order  for  hearing 
the  appeal  stops  the  enrolment. 

This  wu  a  motion  to  make  an  enrolment  of 
an  order  pronounced  by  the  Vice  Chancellor 
on  the  20th  of  Jnly  last,  allowing  a  plea  to  the. 
bill.  The  plaintiff  presented  a  petition  of  ap- 
peal from  tnat  order  on  tlie  7th  of  Auj^ust.  it 
was  answered  by  the  Lord  Chancellor  on  the 
same  day,  and  on  the  9ih  the  deposit  was  paid 
and  the  appeal  was  set  down  for  bearing,  and 
the  order  for  hearing  was  served  on  the  defen- 
dant on  the  17th  of  August.  The  order  wa3 
enrolled  by  the  defendant  on  the  15tb  of  Au- 
gust. No  caveat  had  been  entered  against  the 
enrolment 

Mr.  Richards  and  Mr.  Ruisell,  in  support  of 
the  motion. — ^The  defendant's  solicitor  knew 
that  the  plaintiff  was  about  to  appeal  from  the 
order,  for  his  clerk  heard  plaintiff's  counsel 
advising  that  an  appeal  be  instantly  brought, 
when  the  order   was  pronounced,  and   the 
clerks  of  the  solicitors  on  both  sides  joined  in 
an  application  to  the  master  on  the  9th  of  An- 
gust,  to  postpone  the  taxation  of  costs.    The 
object  of  postponement  was  to  await  the  result 
of  the  appeal.  The  defendant's  solicitor's  clerk 
Avas  aware  on  the  9th  of  Asgust  that  the  peti- 
tion of  sppeal  had  been  presented  and  an- 
swered.   There  was  an  affidavit  of  these  facts. 
IThe  Lord  Chancellor. — Suppose  the  defen- 
dant had  notice  of  the  appeal,  is  there  any 
evidence  to  shew  tliat  ha  submitted,  or  did 
anything  to  mislead  the  plaintiff,  or  take  him 
by  surprises  why  was  not  a  caveut  entered 
against  the  enrolment  ?]  The  object  of  a  caveat 
is  to  give  time  for  considering  whether  it  will 
be  advisable  to  appeal.    The  caveat  grants 
twenty-eight  clear  days  for  consideration,  but 
a  caveat  is  not  necessary  when  an  appeal  is  ac- 
tually brought ;   the  petition  of  appeal  being 
presented    and  answered,   the  enrolment   is 
e^'ectually  stopped*    Would  it  be  consistent  to 
ask  the  Lord  Chancellor  to  sign  the  docouet, 
to  enrol  the  order,  after  he  had  answered  the 
petition  of  appeal  ?   Would  not  that  be  to 

fractise  a  deception  on  the  Great  Seal  f 
The  Lord  Chancellor. — If  the  presenting  a 
petition  of  appeal,  and  getting  it  answered  by 
the  Lord  C/iancellor,  were  sufficient  to  stop 
the  enrolment,  then  an  appellant  would  have 
no  more  to  do  than  get  his  petition  of  appeal 
answered,  and  put  it  in  bis  pocket  and  walk 
away,  without  ever  bringing  it  to  a  hearing.] 
When  such  a  case  arises,  this  Court  will 
find  a  remedy  for  the  abuse.  Here  not  only 
was  the  petition  of  appeal  presented  and  an- 
swered) which  would  be  quite  sufficient  acc6r< 


V. 


diag  to  the  cases  to  prevent  the  enrolment, 
but  Hm  deposit  was  pud,  and  the  appeal  set 
down  for  i>eari«g.  They  cited  Robmeon 
Newdich^'  Stevens  v.  Gmpfff^  aad  iWwIifirf 
fFood,^  and,  after  reading  continiBcuiiy  ^ 
davits  by  the  clerks  of  the  respective  solicitors, 
they  submitted  that  the  enrolment  oiight  to  be 
vacated  with  costs. 

Mr.  Bethell.  for  the  defence.  rThe  Lord 
Chancellor, — You  need  not  trouble  yourself 
with  the  affidavits,  as  they  do  not  make  out 
any  case  of  acquit scense  or  deception.]  Ccr- 
tsinly  they  do  not.  As  to  the  cases  cited, 
thera  was  a  caveat  entered  in  Richards  v.  fFood, 
and  it  was  on  the  ground  that  there  was  no 
laches  on  the  part  of  the  appellant  that  Lord 
Lyndhursi  discbar;?ed  the  enrolment  in  that 
case.  The  case  of  RoUnson  v.  Newdick  was 
not  at  all  applicable;  but  there  also  a  cwcMt 
had  been  entered.  The  caveat  made  the  whole 
difference :  it  gives  a  party  twenty-eight  clear 
days  from  the  signing  of  the  docquet,  before 
the  decree  can  be  enrolled.  But  %vhere  there 
is  no  caveat,  there  are  three  preliininary  pro- 
ceedings to  be  had  before  enrolment  is 
stopped.  There  must  be  a  petition  of  appeal 
presented  and  answered;  then  the  deposit 
must  l>e  paid,  and  the  order  for  hearing  the 
appeal  entered  with  the  registrar  and  served 
on  the  other  party,  who  is  hv  that  service  of 
notice,  prevented  from  enrolling  his  decree; 
the  service  of  the  order  for  hearing  alone  stops 
the  enrolment*  The  other  preliminary  pro* 
ceedings  are  between  the  appellant  and  the 
Lord  Chancellor's  Officers,  not  necessarily 
known  to  the  other  party,  and  therefore  not 
binding  on  him.  An  appellant  may  pot  his 
answered  petition  in  his  pocket  for  months. 
An  appeal  is  not  lodged,  until  the  order  for 
hearing  is  served  on  the  other  party.  In  none 
of  the  other  cases  was  it  held  sufficient,  in  or* 
der  to  stop  enrolment,  to  present  a  petition  of 
appeaL  The  part^  who  has  the  decree  b  not 
bound  to  take  notice  of  the  appeal,  until  the 
order  for  hearing  is  duly  served,  nor  to  dia* 
close  his  intention  to  enrol  his  decree,  if  he 
does  not  practise  decpption.  Barnes  v.  inu 
son,^  Balguy  v.  Chorley,*  ffardle  v.  Carter  J 

Mr.  Russell^  in  reply. — ^The  order  for  hear- 
ing the  appeal  operated  from  the  day  the  pe^ 
tion  of  appeal  was  answered ;  orders  take  effect 
from  the  time  they  are  made,  and  not  from 
the  time  of  service  of  them  on  the  opposite 
party.  Lorimer  v.  Larimer, t  The  plaintiff's 
proceedings  were  regular  orders  in  the  cause 
between  him  and  the  Court ;  whereas  the  de> 
fendanl's  proceedings  were  merely  foroiaL 

The  Lifrd  Chancellor  could  not  well  recon- 
cile the  cases.  It  was  impossible  to  say  on 
which  of  three  grounds  the  decision  in  Reditu 
son  V.  Newdick  proceeded. 

His  Lordship,  next  day,  said  he  had  looked 
into  the  cases.  He  had  yesterday  given  his 
opinion  that  what  was  disclosed  by  the  sfida- 

•  3  Meriv.  13.  b  Turner  &  R.  178. 
c  2  Myl.  &  C.  621.    <t  1  Russ.  &  M.  486. 

•  1  Myl.  &  K.  640.    ^  I  Myl.  &  C.  283. 

c  IJac.  &  Walk.  281. 


Superior  CouriM  i  Lord  Chaneellor'i :  QueeH^s  Beiick, 
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tits  M  liavioj^  taken  place  between  tlie  soli- 
*citor8  and  their  clerks,   did  not  atfecl  the 
quPBtion  one  way  or  the  other.    The  admitted 
facts  were  these — the  enrolment  took  place  on 
tfie  15tb  of  August;  a  petition  of  appeal  was 
presented  and  answered  on  the  7th,  and  the 
deposit  was  paid  and  the  appeal  entered  on 
the  9th  and  10th  of  Aagust,  hut  the  order  of 
heurin^r  the  appeal  was  not  served  on  the  de- 
fendant until  the  17th  of  Au^st.    So  that  the 
enrolment  was  effected  between  the  time  when 
the  appeal  was  set  down,  and  the  time  when 
the  notice  was  served.    The  conversations  de- 
posed to  in  the  affidavits  not  afiecting  the  Ques- 
tion at  all,  he  left  them  out  oF  his  considera- 
tion, and  proceeded  to  decide  the  question  on 
the  strict  practice.    The  defendant  necessarily 
knew  nothing;  of  the  appeal  until  he  was  served 
with  the  notice  of  hearing  it.    The  petition  of 
appeal  is  merely  for  liberty  to  appeal,  which  is 
granted  conditionally,  the  Court  assenting  on 
certain  terms.    It  is  in  the  option  of  the  party 
afterwards  whether  he  will  or  will  not  comply 
with  the  terms.    It  is  only  by  the  service  of  the 
order  that  the  other  party  is  brought  into 
Court.    All  that  is  previously  done  by  the 
appellant  is  done  behind  the  back  of  the  other 
party,  who  in  the  mean  time  proceeds  regu- 
larly to  enrol  his  decree.  In  Sievens  w.  Guppif, 
the  enrolment  was  vacated  on  the  ground  that 
conversations   passed  between  the  solicitors 
amounting  to  an  agreement  that  the  decree 
wiiiild  not  be  enroUed.    His  Lordship,  after 
referring  to  Robinton  v.  Newd'ick  and  to  Rich' 
wrtU  V.  iFood,  said  the  circumstances  in  them 
were  materially  different  from  this  case,  in 
which  he  was  to  decide  whether  the  enrolment 
was  to  stand  or  be  set  aside  for  irregularity  \ 
and  he  was  of  opinion  that  it  ought  to  stand. 

On  Mr.  BethelN  application,  his  Lordship 
ordered  the  plaintiff  to  pay  the  costs  of  the 
mffi  davits. 


Mr.  Rickardi  on  the  first  day  of  Term  (Hilary 
1840.)  after  calling  to  the  Lord  Chancellor's 
recollection  the  points  of  this  case,  said  his 
Lordship  had  refused  the  motion  without  costs, 
except  the  costs  of  the  affidavits.  Conceiving 
that  his  client,  the  appellant,  ought  not  to  be 
called  on  to  pay  the  costs  of  the  respondent's 
affidavits ;  his  application  to  the  Court  now 
was,  that  the  cosu  be  confined  to  the  affidavits 
filed  by  the  aopellant. 

Mr.  J3«'Mff// appeared  for  the  respondent  to 
oppose  the  application. 

Tke  Lord  Chanceiior.^The  affidavits  filed 
by  the  respondent,  were  caused  by  those  filed 
by  the  party  moving,  and  were  an  answer  to 
them. 

Mr.  Richardi.'-'The  respondent  filed  the 
fir^t  affidavit  charging  irregularity. 

The  ijord  Chanee&r.-^Except  that  one,  let 
the  S|»pellant  pav  the  costs  of  all  the  affidavits. 

Dearman  v.  tryche.-^ki  Westminster,  Nov. 
25 ;  Lincoln*s  Inn,  Nov.  26,  18d9 ;  and  at 
WesJtmiofter,  January  11,  1840. 


[Before  the  Four  Judges.] 

MAtTIR  AHD  APPRINTICB.— PIiBADINO. 

j4n  apprentice  was  injured  by  the  act  of  A,'s 
servant.  The  master  thereby  not  only  al- 
together lost  the  services  of  his  apprentice 
for  a  time,  but  the  apprentice  also  when 
able  to  return  to  teork,  became  unfit  to  do 
the  finer  sorts  ofttorh  in  his  master' sbusi" 
neu.  Before  the  apprentice  had  ptite  re- 
covered,  the  master  brought  hu  action 
against  A.  for  the  loss  of  the  apprentice's 
services .  Evidence  was  admitted  to  shew 
how  long  the  apprentice  was  lihely  to  con* 
tinue  affected  oy  the  injury ,  and  the  judfe 
left  that  as  a  matter  for  the  consideratwn 
ef  the  Jury  in  estimating  the  damages : 
held,  that  he  was  right  in  so  doing. 

This  was  an  action  brought  by  the  plaintiff 
who  was  a  %vatchmaker,  to  recover  compensa- 
tion in  damages  for  the  loss  of  the  services  of 
his  apprentice,  a  lad  named  Young.  At  the 
trial  of  the  cause  before  Lord  Denman,  C.  J., 
at  the  sittings  after  last  term  at  Guildhall,  it 
appeared  that  the  lad  was  going  along  Goswell 
Street,  when  he  was  accosted  by  the  servant  of 
the  defendant,  who  had  got  his  truck  into  a 
rut  in  the  road,  and  was  asked  by  him  to  lend 
a  hdping  hand  to  get  it  out.  With  this  request 
the  lad  at  once  complied.  While  endeavouring 
to  push  forward  the  truck,  a  large  fierce  dog, 
which  was  fastened  under  it,  and  which  the 
plaintiff's  apprentice  had  not  before  seen, 
seized  hold  of  his  hand.  The  boy  tried  at  the 
moment  to  draw  it  back,  and  in  making  the 
attempt,  the  two  fore  fingers  were  dreadfully 
lacerated,  and  the  nail  or  one  of  the  fingen 
was  torn  off.  The  lad  was  taken  to  a  doctor's 
and  thence  to  a  hospital,  where  he  was  carefully 
attended  to.  The  wounds  took  a  long  time  to 
heal,  and  during  that  time,  the  pluntiff  was 
not  only  deprived  of  the  services  of  his  appren- 
tice, but  was  obliged  to  have  a  person  to  do 
his  work,  and  even  up  to  the  time  of  the  trial, 
the  flesh  was  still  so  tender  that  the  apprentice 
could  not,  as  before,  turn  the  pivots  and  the 
virges  of  the  watches,  or  do  any  of  the  finef 
kinds  of  work  which  he  had  before  been  ac- 
customed to  do,  but  was  employed  only  in 
polishing  and  going  errands.  As  the  master 
was  by  the  terms  of  the  indenture,  bound 
to  maintain  the  boy,  he  sought  compensation 
for  the  injury  which  the  loss  of  the  boy's  ser- 
vices had  entailed  on  him.  The  defendant 
had  paid  10/.,  and  pleaded  that  that  was  a  suffi- 
cient compensation  for  the  loss  the  plaintiff 
had  sustained.  The  plaintiff  took  issue  on  that 
plea.  Evidence  of  the  state  of  the  boy  up  to 
the  time  of  the  trial,  and  of  the  probable  con- 
tinuance of  his  inefficiency  as  a  superior  work- 
man was  tendered,  and  after  objection,  ad- 
mitted ;  and  the  learned  judge  told  the  jury 
that  they  might  consider  not  only  the  actual 
loss  suffered  up  to  the  time  of  the  action,  but 
the  probable  inefficiency  of  the  lad  as  a  work- 
man, and  give  damages  for  the  injury  thus 
sustained  by  the  master.    The  jury  returned 


216 


Superior  CouriM :  .Queen's  Bemeh ;  Common  Pleae. 


a  verdict  for  20/.  above  the  money  paid  into 
court. 

Mr.  Erie  now  moved  for  a  role  to  ihew 
cause  why  the  verdict  should  not  be  set  aside 
and  a  new  trial  jpranted.    It  is  clear  that  there 
has  been  a  misdirection  in  this  case.  The  ques- 
tion for  the  jury  was^  whether  the  plamtiff 
had  sustained  greater  damage  than  the  10/. 
which  had  been  paid  into  court.    The  learned 
judge  permitted  evidence  to  be  adduced  to 
shew  how  long  the  boy  was  likely  to  be  unfit 
to  perform  the  better  sort  of  work  in  his 
master*s  business,  and  told  the  jurj*  that  they 
might  take  into  their  consideration  the  damage 
which  the  master  was  likely  to  sustain  from 
that  circumstance.     This  was  an  erroneous 
direction.    [Lord  Denman,  C.  J. — ^Does  not 
the  master  sustain  damage  by  having  a  less 
useful  apprentice  than  he  had  before  ?]    That 
was  the  aamage  which  he  sustained  when  the 
action  was  brought,  but  the  10/.  paid  into 
court,  covered  that  damage.  The  other  was  con- 
tinuing damage,  and  an  action  for  continuing 
damage  cannot  be  maintained ;  Hamilton  v. 
Weere,^    There  the  pluntiff  declared  for  pro- 
curing his  apprentices  to  depart  from  his  ser- 
vice, and  for  the  loss  of  his  service  for  the 
whole  residue  of  the  term  of  his  apprenticeship, 
and  the  jury  assessed  damages  generally,  and 
the  Court  for  that  cause  arrested  the  iudgment. 
The  principle  there  adopted  is  clearly  correct, 
for  after  damages  given  for  the  loss  of  the 
future  services  of  the  apprentice,  he  may, 
from  some  unexpected  accident,  die  on  the 
day  following.   Besides  in  that  case,  the  plain- 
tiff claimed  damages  for  the  loss  of  the  future 
services ;  but  here  the  declaration  only  alleges 
damage  from  the  time  of  the  injury  to  the 
commencement  of  the  suit,  so  that  on  the 
form  of  the  declaration  itself,  these  continu- 
ing damages  cannot  be  recovered.    The  mas- 
ter, if  he  suffers  a  fresh  loss,  must  bring  a 
fresh  action.    This  rule  was  also  adopted  in 
Horn  V.   Chandler^  where    the   action   was 
against  the  apprentice  himself.    Mtdachi  v. 
&per,^  is  an  illustration  of  the  same  rule,  for 
though  it  is  not  reported  on  this  point,  the 
learned  Judge  at  the  trial,  did  in  fact  tell  the 
jury  that  they  could  not  give  damages  in  re- 
spect of  the  Abel  there  complained  of,  for  any 
injury  supposed  to  accrue  after  the  time  of 
action  commenced.    In  cases  of  contract,  the 
breach  of  the  contract  is  the  cause  of  action, 
as  the  injury  was  the  cause  of  action  here. 
The  damages  that  accrued  subseouent  to  the 
issue  of  the  writ,  cannot  be  considered  as  the 
cause  of  action,  nor  be  calculated  by  the  jury 
in  the  verdict. 

Mr.  Justice  Littledale, — I  do  not  think  that 
there  is  any  ground  for  this  application.  1 
think  that  the  master  in  this  action  may  shew 
a  loss  subsequent  to  the  time  of  the  injury.  Is 
this  a  case  in  which  we  must  consider  the  in- 
jury itself  as  the  sole  cause  of  action  ?  1  think 
II  ■   -  I 

•  2  Wms.  Saund.  169  b. 
b  1  Mod.  271. 
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not.  It  is  said  that  the  master  mtisl  bring 
hit  action  from  time  to  time,  as  the  Ion  ac- 
crues ;  but  I  do  not  a^ee  to  that  proposition. 
The  cause  of  action  in  a  proceeding  of  this 
sort  by  the  master,  is  not  the  %vrongfal  act 
alone,  but  the  wrongful  act  and  the  consequent 
damage  put  together.  The  apprentice  might 
have  brought  the  action  for  ine  unlawful  act 
alone,  for  he  would  suffer  personal  pain  ;  but 
the  master  must,  if  he  brings  an  action,  shew 
special  damage,  for  it  is  actual  damage,  of 
which  he  can  alone  complain.  He  has  shewn 
it  here,  and  I  think  the  matter  was  property 
left  to  the  jury. 

Mr.  Justice  Coleridge,^ — I  am  entirely  of 
the  same  opinion.  It  must  be  conceded  that 
if  any  injurv  had  been  done  to  the  person  of 
the  plain tifl^  the  jury  might  have  taken  into 
consideration  the  damage  that  would  h«ve 
been  sustained  therefrom,  whether  permanent 
or  not.  But  here  the  action  is  not  by  the 
person  directly  injured,  but  by  the  master, 
who  complains  of  the  damage  resulting  from 
the  unlawful  act  of  the  defendant.  The  wrong- 
ful act  alone  was  not  an  injury  to  the  master; 
but  when  the  resulting  damage  arose,  he  had 
a  right  to  bring  an  action  in  respect  of  both. 
The  jury,  therefore,  were  authorized  to  take 
into  consideration  the  injury  which  the  master 
suffered  from  having  his  apprentice  made  less 
permanently  useful  than  before. 

Lord  Denman  concurred. 

Rule  refused. — Hodeoll  v.  Stallebrau,  jun., 
H.  T.  1840.    Q.  B.  F.  J. 

C0mm0n  piesiT. 

IMPLOTMBNT   OF  ATTOHNBV.--DBL1VBRT  OF 

BILL  OF  COSTS. 

A.,  an  attorney t  wa9  employed  by  B.  aadC. 
to  prepare  certain  documents,  to  secure  a 
loan  upon  an  annuity,  A  warrant  rfat^ 
torney  was  afterwards  executed  6y  C.  and 
D.,  at  which  E.,  (mother  attorney,  wits 
employed  for  C.  andD.  It  was  part  4^  the 
agreement  that  0.  should  pay  all  the  costs 
of  the  transaction  ;  Held,  that  A.  was  the 
attorney  of  C,  and  that  the  loiter  was  en- 
titled  to  the  delivery  of  a  bill  of  costs. 

This  was  a  rule  calling  upon  the  defendant 
Thomas  Linsell,  to  shew  cause  why  an  order 
made  by  Ershine,  J.,  at  chambers,  directing 
Duncan,  an  attomev  of  this  Court,  to  deliver 
a  bill  of  costs  to  him,  as  well  as  a  role,  by 
which  that  order  was  made  a  rule  of  Court, 
should  not  be  discharged.  It  appeared  from 
the  affidavits,  that  in  the  month  of  September, 
18«)9,  Mr.  Duncan  was  employed  to  prepare 
certain  documents  for  the  security  of  money 
raised  by  way  of  loan  from  the  plaintiff  to  the 
defendant,  upon  an  annuity.  An  agreement 
was  first  prepared  and  submitted  by  Mr.  Duncan 
for  the  defendant's  inspection ;  and  subse- 
quently a  deed,  founded  upon  that  agreement, 
was  drawn  up  and  executed  in  the  presence 

of  Mr.  Duncan,  the  agreement  containing  a 

■  ■  ■  -  _____^ 

^  Mr.  Justice  If^illiams  was  absent  on  the 
trials  for  high  treason  at  Monmouth. 
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clause  that  the  defendant  should  pay  all  the 
expenses  attendinf^  the  transaction.  It  after- 
wards became  necessary  to  execute  a  warrant 
of  attorney  for  the  security  of  the  plaintiff,  and 
to  which  William  Linsell.  the  other  defendant, 
became  a  pUrty.  Mr.  Wilkinson,  an  attorney, 
then  attended  on  behalf  of  the  Linsells,  and 
witnessed  the  execution  of  the  warrant  of  at- 
torney. Subsequently,  Mr.  Duncan  demanded 
that  the  defendant  Thomas  Linsell  should  pay 
him  the  amount  of  his  bill,  and  threatened  if 
it  were  not  paid,  he  would  sue  out  a  writ 
against  him.  The  defendant  thereupon  applied 
to  Mr.  Justice  Erskim  at  Chamoers,  for  an 
order  that  Duncan  should  deliver  his  bill  of 
costs,  and  an  ocder  having  been  granted,  it 
was  made  a  rule  of  this  Court.  Mr.  Duncan 
himself  made  an  affidavit  in  support  of  this 
rule^  in  which  he  swore  that  he  had  never 
been  the  attorney  for  the  defendant  Thomas 
Linsell,  "  except  so  far  as  he  might  be  con- 
sidered to  have  acted  as  such  in  respect  of  this 
transaction.*' 

CAandleu  now  shewed  cause  against  this 
rule,  and  contended  that  under  the  provisions 
of  the  statute  2  Qeo.  3,  c.  23,  the  person,  who 
was  liable  to  pav  the  costs,  was  entitled  to 
have  the  bill  delivered  to  him;  fFeM  v. 
Rhodes,  3  Bing.  N.  C.  732.  It  was  here 
agreed  that  Thomas  Linsell  should  pay  the 
costs,  and  although  there  was  no  distinct  em- 
ployment of  Mr.  Duncan  by  him,  be  must  be 
held  to  be  entitled  to  the  delivery  of  a  bill. 
There  was  nothing  contained  in  the  affidavit  of 
Mr.  Duncan,  which  sufficiently  denied  the 
employment  by  the  defendant,  and  even  al- 
though the  defendant  should  not  be  imme- 
diately liable  to  the  attorney,  he  was  at  all 
•vents  liable  over  through  the  plaintiffs ;  and  i)o 
distinction  could  be  said  to  exist  between  the 
two  liabilities. 

9Fhite,  in  support  of  the  rule,  urged  that  the 
order  lud  been  made  under  an  error ;  that  Mr. 
Duncan  was  in  fact,  the  attorney  of  the  de- 
fendant. He  swore  that  he  never  was  his  at. 
torney,  except  as  regarded  the  preparation  of 
these  documents,  but  the  drawmg  an  agree- 
ment was  not  an  item  which  was  taxable. 
Mr.  Duncan  was  in  truth  the  attorney  of 
Painter,  for  whom  he  had  before  acted,  and  he 
bad  now  been  paid  by  him.  The  suggestion 
that  **  he  would  sue  out  a  writ,''  alluded  to  in 
the  affidavits,  could  not  be  supposed  to  apply 
to  Lis  commencing  an  action  in  his  own  name, 
but  in  that  of  the  plaintiff,  to  whom,  no  doubt, 
the  defendant  was  liable. 

Ataule,  J. — The  suggestion  of  the  payment 
of  the  costs  by  Painter,  cannot  have  been 
oiade  at  chambers;  otherwise  it  would  have 
been  mentioned  as  a  ground  of  objection.  If 
•o,  it  can  hardly  be  now  said,  that  the  suit  was 
to  be  in  tlie  name  of  the  plaintiff. 

WhUe, — ^The  rights  of  a  party  to  have  the 
bill  delivered  and  to  have  it  taxed,  were  cor- 
relative. Doe  dem,  Pnlmer  v.  Hoe^  4  D.  P.  C. 
95 ;  but  if  the  items  were  not  taxable,  as  here, 
the  party  was  not  entitled  to  have  a  bill 
delivered. 

Botanquetf  J. — I  am   of  opinion  that  this 


rule  must  be  discharged.    It  seeks  to  set  aside 
an  order  of  Erskine,  J.,  directing  Mr.  Duncan 
to  deliver  a  bill  of  costs  upon  the  application 
of  the  defendant,  Thomas  Linsell.    The  ques- 
tion is,  whether  that  defendant  stands  in  the 
situation  of  being  liable,  either  separately  or 
jointly,  to  Mr.  Duncan,  for  the  costs  and  ex- 
penses occasioned  by  preparing  the  securities 
tor  the  amount  lent  by  the  plaintiff  to  the 
defendant.    The  transaction  commences  thus ; 
Painter  is  the  lender  of  the  money,  Linsell  is 
the  borrower,  and  Duncan  is  the  attorney 
employed  to  prepare  the  security,  and  no  one 
else  is  at  first  engaged.     An  agreement  is 
drawn  up  by  him,  and  it  directs,  as  between 
Painter  and  Linsell,  which  is  to  bear  the  ex- 
penses, and  it  appears  that  Painter  is  not  to 
hear  any  part  of  them.    Then,  by  whom  is 
Duncan  employed  ?    He  is  employed  to  con- 
duct the  transaction,  in  which  both  are  In- 
terested, and  the  agreement  does  not  specify 
by  whom.    He  was  present  at  tlie  time  of  the 
exeeution  of  the  deed ;  he  prepared  the  agree- 
ment ;  and  he  had  notice  that  Linsell  was  the 
person  who  was  ultimately  to  paj.     I  do  not 
say  that  that  is  conclusive  that  Lmsell  was  his 
client,  but  it  appears,  as  far  as  we  can  judge, 
that  he  was  employed  by  two  persons,  in  re- 
ference to  a  matter  by  which  they  were  mu- 
tually to  be  benefitted.     He  is  the  witness  to 
the  deed,  and  he  only.    Then,  in  carrying  it 
int«  execution,  it  appears  that  another  person, 
William  Linsell,  is  to  become  security,  and  a 
warrant  of  attorney  is  executed  in  the  presence 
of  Mr.  Wilkinson,  another  attorney.     Now 
the  subject-matter  of  this  motion  is  the  costs 
and  expenses  of  preparing  this  security,  and 
no  doubt  part  of  the  security  was  the  warrant 
of  attorney,  in  respect  of  which,  therefore,  the 
biU  would  be  taxable,  provided  Linsell  be  en- 
titled to  call  for  its  delivery.    Thtfn  the  matter 
remaining  in  doubt  is,  who  is  to  pay  Mr. 
Duncan  for  what  he  has  done?      We  must 
look  to  the  conduct  of  Mr.  Duncan  himself 
on  this  point,  and  I  think  that  it  is  conclusive. 
Upon  his  being  called  upon  to  deliver  a  bill 
of  costs  to  Linsell,  he  says,  **  I  will  give  him 
none ;  he  has  had  one  already,  and  if  it  is  not 
paid,  I  shall  issue  a  writ."    On  another  day 
he  repeats  this  threat,  and  then  he  says,  "Why 
does  he  not  make  a  tender."    These  circum-^ 
stances,  therefore,   in  the  conduct  of   Mr. 
Duncan  himself,  shew  that  he  considered  that 
Linsell  was  liable  to  pay  him  the  money,  and 
the  latter  is  entitled  to  the  delivery  of  a  bill. 

Erskine,  J. — It  does  not  follow  that  because 
Wilkinson  was  employed  by  Linsell  for  one 
purpose,  that  he  was  therefore  his  attorney  for 
aU  purposes;  it  was  necessary  that  another 
attorney  should  be  called  upon  to  act,  at  the 
execution  of  the  warrant  of  attorney,  for  Dun- 
can could  not  be  the  attorney  for  both  plaintiff 
and  defendant.  The  conduct  of  Mr.  Duncan 
shews  that  he  believed  that  the  defendant  was 
liable  to  pay  him,  and  I  think  that  this  rule 
must  be  discharged. 
MaulCy  J.,  concurred. 

lliile  discharged. — Painter  v.  Tkomai  and 
ffiiliam  Linsell,  H.  T.  1840.     C.  P. 
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WARRANT     OF    ATTORNBT.  —  OUARANTBB.— ^ 
JUDGNBNT. — ^AMOUNT  OF  DBBT. 

The  Court  mil  allow  judgment  to  be  entered 
up  generally,  on  an  M  warrant  ofattomeUt 
without  mentioning  the  amount  of  the  debt, 
wherCf  from  peculiar  circumstances,  the 
amount  cannot  be  stated.    - 

Id  this  case  the  plaintiff  had  become 
guarantee  for  the  defeudant,  and  the  latter 
had  ffiven  him  a  warrant  of  attorney,  empower- 
infif  him  to  sign  judgment  for  all  such  sums  as 
the  plaintiff  should  be  bound  to  pay  as  his 
guarantee.  It  had  not  vet  been  ascertained 
whether  any,  or  if  any,  what  amount  of  money 
the  plaintiff  would  be  called  upon  to  pay. 

Knowles  now  applied  for  leave  to  enter  np 
judgment  on  this  warrant  of  attorney,  which 
was  more  than  a  year  old,  without  his  affidavit 
stating  the  amount  for  which  judgment  was  to 
be  signed.  It  was  proposed  to  enter  up  judg- 
ment generally,  in  the  same  terms  as  those  of 
the  warrant  of  attorney.  It  was  sworn  that 
the  warrant  was  still  in  full  force  and  effect, 
and  that  the  dealings  between  the  defendants 
and  the  person  to  whom  the  guarantee  was 
given  had  ceased  altugethen  No  doubt,  in 
general  it  was  required  that  an  affidavit  should 
be  produced  of  the  money  being  still  due  and 
owing.  In  the  present  cane,  however,  under 
hs  peculiar  circumstances,  such  an  affidavit 
could  not  be  made. 

Pattestjn^J. — ^You.may  take  a  rule. 

Hule  granted.— /^icifrrriw^  v.  Carvell,  H.  T. 
1840.    Q.  D.  P.  C. 


APPRAL  AGAINST  ORDER  OP  JU8TICB8. — TIMB 
OP  BNTBRING  INTO  RBCOONIZANCB. 

The  Birmingham  and  Gloucester  Railwiw 
j4ct  requires  that  recognisances  shall  be 
entered  into  ** forthwitn**  qfter  notice  of 
appeal.  Held,  that  the  meaning  of  the  net 
is,  that  sureties  shall  be  fiven  wit&n  a  rea- 
sonable  time ;  and  that  nine  days  is  too  long, 
without  some  reason  being  aesignedfor  die 
delay. 

A  rule  had  been  obtatned  by  fFhateley, 
calling  on  the  justices  of  Worcestershire  to 
shew  cause  whv  a  mandamus  should  not  issue, 
commanding  them  to  hear  and  determine  an 
appeal  against  an  order  made  by  certain  ju8« 
tires  of  that  county,  under  sect.  50  of  the  act 
by  which  the  completion  of  a  railway  from 
Birmingham  to  Gloucester  was  authorized. 
(6  W.  4).  By  sect.  60  of  that  statute,  two 
justices  were  empowered  to  make  an  order  for 
the  erection  of  gstes,  bridges,  or  other  cum- 
municstions  from  ilie  railway  to  tlie  adjoining 
land,  in  case  the  same  shuuld  not  have  been 
forthwith  done  after  the  formation  of  the  rail- 
way. The  order  in  question  had  been  made 
under  the  provisions  of  this  section.  Seer.  219 
e.nacted,  *'  that  any  person  considering  himself 
aggrieved  by  such  an  order,  might  appeal' 
against  the  same  within  four  calendar  moiitiih 
alter  it  should  havt  been  made,  to  the  justices 


at  any  general  or  quarter  sessions  held  for  the 
county  in  which  the  alleged  cause  of  appeal 
should  have  arisen,  first  giving  ten  day's  notice 
in  writing  of  the  grounds  and  nature  of  the 
appeal  to  the  opposite  party,  and  forthwith 
after  such  notice  entering  into  recognixances 
before  some  justice,  with  two  saffident  sureties 
conditioned  to  try  such  appeal,  and  to  abide 
the  order  and  award  of  the  Court."  In  this 
case  the  order  was  made  on  the  26th  January, 
and  on  the  27th  March  notice  of  appeal  was 
served  On  the  4th  April,  nine  days  therefore 
after  the  notice  of  appeal,  and  only  four  days 
before  the  session,  the  necessary  suretiea  were 
given.  It  was  objected  when  the  appeal  came 
on  to  be  heard  that  the  recognisances  hacl  not 
been  entered  into/orMir»/A,  within  the  meaning 
of  the  act  $  and  the  Court  of  Quarter  Sessions, 
adopting  this  suggestion,  dismissed  the  appeal. 

fr.  ^Ifsander  now  shewed  cause,  and  con- 
tended that  the  Court  of  Quarter  Sessions  had 
rightly  decided  the  question  before  them.  The 
word/br/AtrtM  miut  he  taken  to  mean  imme- 
diate. The  case  of  Rew  v.  The  Justices  of 
Huntingdonshire,^  was  therefore  in  point,  where 
a^  party  having  been  convicted  under  the  Mali- 
cious Trespass  Act,  an  immediate  notice  of 
appeal  after  conviction  being  required,  it  was 
held  that  a  notice  given  after  the  lapse  Of  seven 
days  was  too  late. 

fFhateley,  contrh,  submitted  that  the  word 
forthwith  must  be  taken  to  mean  that  the 
notice  should  be  given  within  a  reasonable 
time.  The  50th  and  2l9(h  sections,  if  con- 
strued together,  would  shew  that  the  recogni- 
zances had  been  entered  into  in  proper  lime ; 
and  that  the  appeal  therefore  should  have  lieea 
heard. 

Coleridge,  J. — ^This  rule  must  be  discharged 
upon  the  view  suggested  b^  Mr.  fFhttieiey. 
The  wotA  forthwith,  I  agree,  is  not  to  receive  a 
strict  construction,  like  the  word  ^'immedintelv ;" 
but,  referring  to  the  50th  section,  I  think  that 
what  is  to  be  done  under  its  provisions  must 
be  done  without  any  unreasonable  delay.  The 
word  forthwith,  as  it  is  there  used,  must  be 
considered  to  have  that  meaning.  As  it  has 
that  meaning  in  the  manner  in  which  it  ia  there 
used,  it  must  have  a  similar  interpretation  with 
the  219th  clause?  The  difficulty  which  I  have 
in  deciding  with  Mr.  fFhateley  is,  thaC  there 
are  no  facts  stated  which  would  shew  that  nine 
days  was  a  reasonable  time  to  be  alloweil  to 
elapse  between  the  notice  of  appeal  and  the 
entering  into  the  recognizance.  If  I  am  to  say 
that  the  justices  have  not  done  right,  I  must 
lay  it  down  as  a  general  rule  that  entering  into 
the  recognizance  nine  days  after  notice  of  ap- 
peal is  a  sufficient  compliance  with  the  act.  1 
cannot  go  that  length,  however,  and  this  nile 
RMist  lie  discharged,  but  not  with  costs. 

Rule  acconlingly. — The  Quern  v.  The  Jus- 
tices  of  fTorcetienhire,  M.  T.  1839.  Q.  B. 
P.  C.  ^ 

«  5  D.  &  R.  588. 


CAUSE  U8TS.-^Hilary  Tmn,  1840. 
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Early  C^xnaniir*— Oirc  Cftxtircllor. 


JUDOMBNTl. 

.  r. 
r. 


TtaOett  ▼.  AnmU»ug»  ditf 
Mancb  ▼.  Cockerell,  2  appmit 
Attirood  ▼.  Small,  2  appeuk 
Ward  T.  PaiDlcr,  a|Dpea/ 
Havksvorth  ▼.  Brammell,  ^to 
Eaaum  r.  Appltford,  ift'//o| 
Swain  r.  Pratt,  anm,  9ff»*  din. 
Mannd  r.  Allies— Ditto  r.  Cooke 


Woodman  r.  Boatock 
Bolton  r.  Barnea 


Att.  Gen.  t.  El.  of  Stamford,  ctmat 
Mnagrave  ▼.  Newton,  ctutH 
Gompcu  r.  Anaddl,  cmtn 
Rjan  T.  HUl,  r«KM,  V.  C. 


PLBAS  AND  DBMURRBR8. 

Foley  T.  HiU,  plea^  S.  O. 
Waterman  r.  Smith,  demurrer 
Moore  r.  Dearden,  2pkmM* 
Pndwidc  t.  Nicholl,  ptea 

BB-BBABINOS  AND  APFBAIA 

Skorwood  r.  Storer,  mppL,  abated 
Tucker  r.  Stone,  ^/to,  abated 
Elanchard  r.  Cawthome,  <&.  ditto 
Aahton  r.  Mtlne^  «iSfl/o,  abated 
Gambia  r.  Gambier,  ^.,  abated 
Bnrrard  r.  Howard,  iiViro,  S.  O. 
Att.  Gen.  r.Brrntwood,  ^.,  S.  O. 
Alderwick  t.  Holhmd,  do,,  S.  O. 
Dixon  V.  Dixon,  dUio,  S.  O. 
Attomer  Gen.  v.  Bocton— Ditto 

T.  Ditto,  uppful 
Attorney  Geo.  ▼.  Borill,  tHito 
Devman  t.  Wycbe,  ditto 
Pyna  r.  Lockyer,  dli//o,  S.  O. 
Fradgley  t.  Campbell,  diU9 
Ditto  T.  Hooker, /«r.  dirt. 
Ward  T.  Tawney,  appetd 

Satorday,  11th  January. 

MOTION!. 

Monday,  13th  January. 

CAUBBS,  FORTHBR  DIRBCTIONS 
AND  BZCBPTIOMf. 

Ncwbam  r.  Timbrell 
l^lera  r.  Flint 
Felham  p.  Toame 
Knott  T«  Chamberlain 
Price  T.  Smith 

Ahmied  1830. 
Scaifc  ▼.  Scaife 
Orred  r.  ShntUeworth 
Leonard  t.  Chambers 

AUUed  1831. 
Garrett  r.  Cockerell 
I>OTehill  T.  Baroett 
Codringon  v.  Lyne 
Ddfoaae  r.  Butler 
Balliir,   &c.  of  £aat  Retford  f. 

Cottaoi 
PeDroddock  r.  Watts 

Abated  1832. 
Morriaon  r.  Roberts 
Dixon  T.  Robinson 
Brown  r.  Gaubert 
fitooe  r.  Stewart 


.▼.IWafaald 
KywMluM  ▼.  Capper 
Edwards  r.  Rtitherfurd 
Roberts  r.  Lee 
Pimer  ▼.  MifEen 
Cbrke  ▼.  Clarke 
Adams  r.  Brine 
Best  ▼.  Bayley 
Poogei  T.  Chambers 
Janaway  t.  Williams 
Ballard  ▼.  Triggs 
Morris  r.  Wi]son,ytfr.  d!fr«.  9(  eoeii 
Hamilton  r.  Williams 
Yamold  v.  Yarnold,  excepikme, 

Jurther  direclimu  and  coeU, 
Underwood  v.  Cole 
Bosanquet  ▼.  Bamand,  /Iw.  dire. 
Weeks  r.  Baron 


Hancock  t.  Teague,  ejnu.  S.  O. 
Nocbells  T.  Lingbam,  diito,  S.  O. 
Barratt  r.  Howard,  exm.  S.  O. 
Lacon  r.  Watertoo,  abated 
Clobery  r.  Herring,  abated 
FoUand  r.  Lamotte,  abated 
Hanrey  r.  Leaf,  S.  O. 
Arnold  r.  Hardwicke,  S.  O. 
Hiozman  r.  Sadler,  abated 
Griffiths  T.  Richards,  S.  O. 
Reece  t.  Taylor,  eatit.  2  tete,  S.  O. 
Smith  T.  Twining,  3  onaer 
I  Bryam  t.  Beale,  5  eame§,  S.  O. 
Sherman  r.  Heath,  abated 
Flight  T.  Lake,  e^mt.  abated 
Wilson  ▼.  Beddard^Ditto  r.  WU. 

liam,  S.  O. 
Cochrane  r.  Cnrlewis,  abated 
Weatherall  v.  Brown,  fkr*  din. 

4r  eoett,  S.  O. 
Fermor  r.  Breeds,  S.  O. 
Stiff  ▼.  SimmoDds,  abated 
Trought  T.  Trougbt,  S.  O. 
Griffith  T.  Browne,  abated 
Edwards  r.  Lloyd,  8.  O. 
Seweil  T.  Murray,  abated 
Manistre  v.  Vines,  abated 
Hussey  r.  Bickertoo,  S.  O. 
Richards  r.  Commios,  abated 
Heatun  t.  Blair,  exctpticm,  S.  O. 
PhUlips  y.  Edwards,  abated 
Clough  ▼.  Bond 

Attorney  Gen.  r,  Laslett,  abated 
Powell  V,  Bettiss,  abated 
Woodforde  r.  Woodforde^  coictef, 

abate 
Kidd  ▼.  North,  abated 
Morris  r.Colclough,  d.  if/r,  din. 
Woolwich  Ferry  Co.  t.  Clarke, 

Jurther  directient 
Banks  r.  Le  Despencer,/Mr.  t^s. 
Ditto  T.  SUpleton,  by  order 
Odgers  v.  Teague,  e*eeptimu 
Muggeridge  r.  Muggeridge,  /Mr* 

tkfr  directUmt  and  ctiei* 
Bowers  v.  Sherman,  /acr.  dirt,  Sf 

cotU,  abated 
Bonfil  T.  Purcha8,.^cr.  dirti  if  eotit 
Couper  V.  Emery,  rmeeptimt 
Feltoo  r.  Turner, /tir.  dir$.  ^  cotts 
Raw  lings  ?;  Solomons,  abated 


HiU  r«  SleplieBson,  abided 
Wise  y.  Howard 
Gofdon  T.  Robley,  abated 
SoeUing  v.  Humphreys,  fur,  din, 

^  came  by  order 
Fox  T.  Beeflbam,  abated 
Goock  v.  Wilson,  abated 
Barton  r.  Jayne,  ai  deft: 9  reguest. 

abated 
Shale  T.  Hodsoo,  abated 
Poore  T.  Wolff,  S.  O.  L.  C. 

Swaine  r.  Pratt,yi«r.  dir#.S.O.L.C. 

Hurrell  ▼.  Tarn,  abated 

Haylar  r.  Field,  abated 

Barton  t.  Jayne,  abated 

Sharwood  v.  Mayne,  S.  O. 

Jockson  T.  Pickering,  abated 

Neate  r.  Pink.  S.  O. 

Davison  r.  Catler, /kr.  i/i/*.  S.  O. 
L.C. 

Orton  T.  Richdale,  abated 

Griffiths  r.  Alrlersey,  fur,  din.  ^ 
eotts,  abated 

Burrough  w.  Philcoz,  <fo.  S.O.L.C. 

Lacy  ▼.  Ditto,  eaM§e,  S.  O.  L.  C. 

El.  of  Falmouth  r.  Alderson,  S.  O. 

L.C. 
Temple  t.  Duke  of  Buckingham, 

abated  L.  C. 
Lewes  r.  Tipton,  8.  O.  L.  C. 

Breeze  r.  Hawker,  abated 
Long  r.  Thomson,  abated 
Slater  r,  Rumsey,  L.  C. 
Robson  T.  Noel,  abated 
Lofius  T.  Thomas,  exoae.  S.  O. 
Rudd  r.  SeweU,  part  keard,  L.  C. 
Green  t.  Mitton,  L.  C. 
Mills  T.  Hudson,  at  requett  0/ de- 
fendant, L.  C. 
Chambers  v.  Green,  abated 
C.  Wegg  ▼.  Lord  Pctrc,  at  repuei 

of  defendant,  abated  L.  C. 
Wartoaby  ▼.  ShntUeworth,  L.  C. 
Rose  ▼.  Clarke,  ditto 

Mills  V.  Baylis,  ditto 

Hodges  y,  Curzon,  ditto 

Praed  r.  Richardson,  ditto 

Ditto  V.  Jeuingham,  ditto 

Burnet  v.  Bootii,  abated 
Willatte  T.  Marchant,  abated 
Pye  y.  Lin  wood,  L.  C. 

Vale  T.  Sherwood,  ditto 

Bishop  y,  Stowers,  ditto 

Rodffers  y.  Brown,  ditto 

SUrk  T.  Shepherd,  ditto 

Brent  r.  Brent,  ditto 

Brown  T.  Bassett,  ditto 

Miller  v.  Vickery  ditto 

English  T.  Mann,  diito 

Smith  ▼.  Baker,  ditto 

Tbackeivay  v.  Bell,  ditto 

Kenrick  ▼.  Cooper,  ditto 

Pernor. V.  BUndfurd,  ditto 

Moore  r.  Roe,  ditto 

Fox  y.  Mechin,  ditto 

Derereux  v.  Fanning,  exm,,  ditto 
Jone^  ▼,  Koberto,  ditto 

Jones  T.  Jones,  ,  ditto 

Langley  r.  Fisher.  ditto 

Yate  V.  Ricnrdo,  pauper,       ditto 
Parker  ▼.  Veadon,  pauper,    ditto 
Vickery  t.  Gurney,  S.  O. 
Skarman  r.  Heath,  V-  C- 
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dmae  Lkts.^Lord  Chancelhr  mtf  Vke  Chancelkr. 


Howe  r.  Ditto,  V.  C. 

Perry  r.  Tanner,  ditto 

Ellis  V.  Attorney  Gen.  further 

directums  Sf  cotis,  V.  C. 

Vaugban  v.  Headfort,  ditto 

Watkins  v.  Brent,  mt  deji,'s  re- 

guest.  V.  C. 
Melville  v.  Preston  Eceton,  ditto 
Gomersall  r.  Ansted,  ^r/A«r  di- 

Ttctiont  and  co»t*,  V.  C. 

Houghton  r.  Houghton,  ditto 
Hodgkinson  v.  Walley,  ditto 
Thonaaon  r.  Maister,  fwrther  di- 

rtctiont  and  cottt,  L.  C* 
Logan  V.  Smith,  V.  C. 

Sidney  F.  Ranger,  exceptimu^  ditto 
Harcoart  v.  Northwood,  L.  C. 
Northwood  ▼.  Harcourt,  ditto 
Maurice  t.  Wilson,  ditto 

Subb  V.  Weakley,  ditto 

Winder  r.  Kershawe,  ditto 

Dixon  T.  Langbom,  ditto 

Turner  f .  Trelawney,  V.  C. 

Bennett  ▼.  Kitchen,  L.  C. 

Hanroer  v.  Hamlet,  ditto 

Taylor  v.  Matthews,  ditto 

Waters  v.  Waters,  ditto 

Toner  r.  Thomson,  ditto 

Howes  V.  Hedge,  ditto 

Merceron  r.  Bragg,  ditto 

Campbell  v.  Fleming,  ditto 

Jones  F.  Jones,  ditto 

Williams  y,  Williams  ditto 

Kaye  v.  Watson,  ditto 

Smith  T.  Roberts,  ditto 

Lloyd  T.  Hebeter,  ditto 

Moon  r.  Brown,  ditto 

Crawford  r.  Wykc,  ditto 

Davies  t.  Cooper,  ditto 

Cooper  T.  Jackson,  ditto 

FairbroCher  r.  Mason,  ditto 

Ditto  ▼.  Ditto,  ditto 

Copley  ▼.  Creyke,  ditto 

Barwdl  r.  Brfgg^  ditto 

Wildes  V.  Davies,  ditto 

Toner  v.  Evison,  ditto 

Swan  V.  Bowden,  ditto 

Porter  v.  Toft,  (pauper)  ditto 
Grover  v.  Holroyd,  ditto 

St.  John  V.  Champness,  etceptimu 
Thomas  v.  Swanwick,yttr.  dir*.  ^ 

eosts 
Barnwell  (pauper)  v.  Cooke,  at 

defendant*  M  request 
Brown  v.  Davenport,  e*om,  fur* 

dirt,  4r  f^** 
Hunter  v.  Judd,/Mr.  dirr#.  ^pttn. 
Ditto  V.  Ditto,  couee 
Pitman  v.  Lockyer 
Taylor  v.  Fisher 

Graves  v.Burgess,  atd^'t  requesi 
Lee  V.  Lee,  at  deft,*s  req,,  abated  | 
Milner  v.  Singleton 
Crowfoot  V.  Mander 
Holroyd  v.  Jackson 
Attorney  General  v.  Stone 
Pearse  v.  Brooke 
Ditto  V.  Brj-an 
Williams  v.  Vanhouse 
Gordon  v.  Pcirson 
Loson  V.  Pryse 
Bennett  v.  Nesbitt 
Ashbee  v.  Ashbee./Kr.  dirt,  if  cottt 
Williams  v.  Corbet,  €*(mt.  3  sett 
Walton  V.  Morritl 
Hobby  V.  Collins 


Pritchard  r.  Pritcbard 

Miller  v.  Little,  e*ceptkm» 

Bryant  v.  Twigg,  excepticnt 

Bazalgette  v.  Kirlew 

West  V.  Funge 

Emmott  V.  Hallatt 

Hull  V.  Ratcliffe 

Emmott  V.  Brownjohn 

Salter  v.  Partridge 

Ackers  v.  Shakspear 

Sandys  v.  Long,  at  request  of  deft. 

Tapscott  V.  Newcombe 

Matthews  v.  Wybnm 

Caldecott  v.  Caldeoott 

Westover  v.  Foster 

Groom  v.  Chambers 

Nail  V.  Punter,  abated 

Webber  v.  Bolitho,  at  req»  ofdef. 

Wait  V.  Horton 

Gorton  v.  Chambers 

Marshall  v.  Marsh 

Isaac  V.  Russell 

Attorney  General  v.  Goldsmith's 

Company,  ai  defendant' t  requett 
Boys  V.  Trapp 
Loveland  v.  Mazey 
Tarbuck  v.  Martin 
Benson  v.  Elmhirst,  S.  O. 
Jervoise  v.  Winn,  exont.  2  tett 
Ball  V.  Barber,  exceptions 
Bullivant  v.  Taylor,  ditto,  L.  C. 
Marshall  v.  Marsh 
Wood  v.Lambirth,  exons.^frMirt, 
Grant  v.  Hutchinson 
Hurle  V.  Sweet,/ttr.  dirs.  ^  costs 
Peacock  v.  Stockford,  ditto 
Metcalfe  v.  Warrington,  further 

directions  ^  costs 
Hulme  V,  Hulme,  ditto 
Holmes  v.  Upton 
Field  V.  Churchill 
Logan  V.  Baines 
Crutchley  v.  Gardiner 
Rogers  v.  Frank 
De  Beauvoir  v.  Rhodes 
Morreil  v.  Owen 
Hickman  v.  Gibbons 
Robinson  r.  Milnes 
Inge  V.  Inge 
Conlton  T.  Middleton 
Joyce  V.  John 
Edmunds  v,  Nixon 
Smith  V.  Poole 
Parry  v.  Pugh 
Perfect  V.  Reynolds 
Herring  v.  Clobery 
Bailiffs  of  Bridgnorth  r.  Collins 
Pritt  V.  Clay 
Williams  v.  Strelly 
Child  V.  Knight 

Curteisv.  Kenrick,fr.€lirs,i^  costs 
TaUm  V.  Williams 
Sutherland  v.  Abington 
Baxter  v.  Atkinson 
Brandon  v.  Budgen 
Inge  V.  Inge 
Bnckeridg^  v.  Glasse 
Dandridge  v.  Besley 
Robinson  v.  Myers 
Allday  v.  Fletcher 
Hatell  v.  Pettifer, /ur.  dirs.ifcotti 
Jones  V.  Winwood,  ditto 
Wastell  V.  Leslie 
Ditto  V.  Carter 

Rabbetts  v.  Reeves  [ 

Edes  V.  Edcs,  2  causes 


Smith  V.  Smith 

Boddington  v.  WoodJey 

Jackson  r.  WooUey,  fir.  dinjfetis. 

Ingle  V.  Neale,/wr.  din.  if  cmCi 

BlathwayU  t.  Taylor 

Johnson  v.  Child 

Eyles  T.  Canlcatt 

Hughes  ▼.  Cooki 

Batcher  r.  Jackaon 

Crosse  v.  Bedingford 

Attorney  Gen.  r.  Glyna 

Nicholson  T.  Horsey 

Fullwood  T.  Dowding 

Flint  V.  Warren,  {ikree  camtu)^ 

Flint  V.  George,  {by  order) 

Pelham  t.  Tamer,  ai  rofmettdeft 

Burdett  t.  Spencer 

Robmion  t.  Williama 

Runciman  v.  StOlwell 

Bannatyne  t.  Leader 

Mann  v.  Boys 

Thompson  y.  Day 

Long  V.  Bnsh 

Capron  t.  Sansum 

Pearse  v.  Matthews 

Brandon  r.  Bndgea 

Littlehales  v.  HoUis 

Lee  v.  Ibbotson 

Sellers  v.  Threlfall 

RowlU  V.  Croft 

Jones  r.  Jones 

French  r.  French 

Hall  V.  Cook 

Att.  Gen.  r.  Netbercoat,  March  9 

Brown  v.  Brown,/i(r.  dirt.  4r  toets 

Moore  v.  Moore,  ejecept,  if  dttto 

Freeman  v.  Moreley,  fkriker  dt- 

rectiont  and  cottt 
Attorney  General  t.  Matlne,  ex. 

ceptiont  and  ditto 
Jones  V.  Jones,  ykr.  din.  ijfemit 
Waters  v.  Stephena,  data 
Bainbridge  v.  Blair,  dUta 
Bam>wt  T.  Vcnahles,  dUf 
Tritchky  t.  WUliamton,  SUto 
Freeman  v.  Biers,  ykr.dirr.  ^eoets 
IVelawney  V.  Roberts, 

and  ditto 
TaUock  V.  WelUngs,  Jkrti^ 

rectiont  if  cottt 
Noel  V.  Hoare,  eseeptimu 
Sinkler  v.  Crotch,  diito 
Fletcher  r.  Northcote, 
Melland  v.  Gray,  ditto 
Luckes  T.  Fro6t,yicr.  den,  if 
Barnaby  t.  Filby 
Runceman  r.  Stilwella,  fkartker 

directiont  if  cottt 
Bartmm  t.  Bartnun 
Coll«tty.  ColIeU 
Smith  V.  Pugh 
Gwynne  v.  Lloyd, yW.  din. 
Hughes  V.  Rogersj^^.  eHrt.  ^  coUt 
Ward  V.  Swift— Ditio  v.  Lnctti, 

ditto 
Marshall  v.  Allinson,  ditto 
Mayor  of  Tenby  v.  Att.  Generd 
Jones  v.  Lowe,  fur.  eRrt. 
Cotman  v.  Orton 

Bishop  V.  Bishopy/fir.  ditrt.^ca«lf 
Thomas  v.  Jones 
Barker  t.  Beeston 
Brunt  V.  Swindell,/ttr.  dirt.  ^  cottt 
Johnaon  v.  Reynolds 
Blundell  v.  Gladstone 
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Attorney  General  ▼.  Cradock 
Williamson  t.  Blain 
Backie  t.  Harris 
Jones  V.  Smith 
Sellars  v.  Dallimore 
Webb  ▼.  Whitehead 
Towgood  r.  Andrews 
Hodgson  V.  Middleton 
Attorney  General  v.  Corporation 

of  Bridgewmter 
Attorney  General  v.  West--Ditto 

T.  Palmer 
Hill  T.  Smith 
Jnmpeon  r.  Pitchers 
Pry  T.  Fry 
Anderton  r.  Walker 
Polsford  V.  Becham 
Taylor  ▼.  Earl  of  Harewood 
Gibbs  T.  Gregory 
Newman  ▼.  Howard 
Coppen  V.  Gray 
^ewe  T.  Maish 
Payne    v.   Bristol    and    Exeter 


Iway 
Malpas  V.  Cawley 
Seaman  t.  Hewson 
Newell  T.  Hickinbotham. 
Oray  v.  Mumbray 
Hayward  t.  Goodchild 
Moody  T.  Hebberd,  pauper 
Barrow  r.  Duke  of  Norfolk,  at 

defendmni**  re^uett 
Maitland  t.  Bateman 
Bticknall  r.  Willment,  /wr.  tUr*. 

amd  coiit 
Boulton  ▼.  Boulton,  ditto 
Utterton  r.  Robins,  exceptions 
Terrell  v.  Matthews,  exceptiont 

mid/urtAer  Erection* 
Telfoid  w,  Kymer 
Webb  r.  Grace,  Jkr,  dire.  ^T  coete 
Jones  T.  Chambers,  ditto 
Coape  T.  Forbes 
Sillick  T.  Booth,  >ifr.  dire.  4r  coete 
Chafey  ▼.  Seijeant 
Edwards  v.  Williams 
Drerer  r.  Dorien 
Gny  T.  Sharp 
Bnindrett  r.  Jones 
Gibson  t.  Bent,  exotu.  ifjur,  dire. 
Sherwood  v.  Walker 
Newman  t.  Wflliams,  fwrtktr 

dbvcHeeu  and  coete 
Joy  V.  Birch 
Bitchoock  T.  Clendinen 
LaneT.Dnrrant 
Partington  v.  flalatead 
CoUingridge  v.  Cook 
Haatiogs  r.  Gage 
Morris  v.  Smith 
Preedy  ▼.  Baker 
Bamford  t.  Kershaw 
Ordr.  Lyon 
Hodges  T.  Romilly 
Maiiie  r.  Locke 
Hawley  t«  Edwards 
Attorney  General  w,  Blake 
Attorney  Generel  r.  Wilson 
Ashbrook  r.  Brainbridge 
JenMna  t.  Cross 
Price  r.  Blackmore 
Jennens  t.  Jennens,  exceptioiu 
Foley  T.  HiD,  exceptiem 
Earl  of  Falmouth  t.  Turner 
Bealey  t.  Curling 
Bttshnell  r*  Boshnell 


Collins  r.  Presdee 

Gruggen  v.  Parke 

Hawksworth  r.  Brammall 

Beaumont  ▼.  Binns 

Mighell  V.  Lash  mar 

Browne  V.  Lockhart,  January  17 

Hodgetts  T.  Lord 

Sowtsr  T.  Bowden 

Yemms  y.  Williams 

Hobson  w.  Page 

Dutton  ▼.  Haslam 

Owen  V.  Dickeoson 

Lowe  V.  Pennington 

Costa  T.  Albertazsi 

Palmer  r.  Thatcher 

Hounsfield  r.  Pitman 

Smith  T.  Dannah 

Evans  ▼.  Jones 

Attorney  General  r.  Mathie,  at 

refueet  defendani  ' 
Vist.  Ashbrooke  r.  Bainbridge 
London  &  Birmingham  Railway 

Company  r.  Winter 
Benson  v.  Elmhirst 
Corsbie  ▼.  Free 
Budd  V.  Grundy 
Prince  ▼.  Bird 
Heale  v.  Heale,  three  caueee 
Beresford  w.  Bishop  of  Armagh, 

etceptione 
Jennens  t.  Jennens,  excejdiane 
Creswick  v.   Antrobus,  fitrther 

Erection  and  coete 
Parker  r.  Vernour 
Furze  v.  Sharwood 
Mills  V.  Hudson,  ai  d^'e  requeet 
Halliday  ▼.  Best^/ur.  dirt. 
Kirkwall  v.  Flight  L.  C. 

Turnor  r.  Tumor 
Richards  r.    Earl    Macclesfield, 

eeceptiene 
Gregory  v.  Creswcll 
Countess  Bridgewater  v.  Yardley 
Cobbe  v.  Lowe 
Allen  T.  Rogers 
Keymer  v.  Pering 
Loader  r.  Lawrence 
Mqs.  Bute  ▼.  Thompson 
Jefferys  y.  Jefferys 
Dangerfield  y.  Evans 
Brown  y.  Thorpe 
Cole  y.  Dayey 

Attoniey  General  v.  Bosanquet 
Henrteloup  y.  Biggs 
Waters  y.  Waters 
Elliott  y.  Reynolds 
Coster  y.  Ward 
Cogger  r.  Byers 
Horsenell  y.  Taylor 
Thompson  y.  Seale 
Goldsmid  y.  Drewe 
Knowlys  y.  Madocks 
Hartley  y.  Reynolds 
Mackereth  y.  Dunn 
Prentice  y.  Phillips 
Protheroe  y.  Protheroe 
Holland  y.  Gwynne 
Vickers  y.  Hardwick 
Ward  y.  Alsager 
Ward  y.  Ward 
Raxworthy  v.  Raxworthy 
Martin  y.  Whichelo 
Morse  y.  Tucker 
Sandys  y.  Long,  at  d^.**  re^tt 
Attorney  General  y.  Salter's  Co. 
Cropper  y.  Crosby 


Hawley  y.  Powell 

Inglis  y.  Forbes 

Swain  y.  Pratt 

Dorrien  y.  Driver,  exceptione  and 

further  directions 
Browne  v.  Browoe,yairr;i«r  direc- 

tione  andpetilione 
Thompson  y.  Blades 
Crighton  v.  Blink 
Evans  v.  Williams, /itr.  dire,  if  ce. 
Alexander  v.  Foster,  exceptione 
De  la  Hooke  v.  Hill 
Baldwin  y.  Rogers,  ykr.tftrj.  8fce, 
Comber  v.  Sowton,  exceptione 
Danks  v.  Danks,  ditto 
Aylett  y.  Hedingham 
Weston  v.  Peacbe 
Phelps  y.  Lawrie 
Webster  v.  Jenner 
Attorney  General  y.  lrby,/HrMfi 

elirectione  and  coete 
Meigh  y.  Baker,  exceptione 
Eckley  v.  Pheysey 
Soares  y.  Gowcr 
Brocklebank  v.  Pallister 
Wilkios  y.  Stevens,  ecven  cauea 

/krther  directione 
Nash  y.  Elsley 
Adams  y.  Traheme 
Cragg  y.  Gordon 
Evans  v.  Parry 
Moore  v.  Gould 
Milroy  y.  Hodges 
Terrington  v.  Pearson 
Fellowes  v.  Payne 
Drury  v.  Pitman 
£] worthy  v.  Billing 
Wakeman  v.  Trebeck 
Cooper  y.  Durrant 
Norcott  y.  Dodd 
Edgar  v.  Milburn 
Corbett  v.  Basnett 
Robinson  y.  Addison 
Jones  y.  Curlewis 
Sephens  v.  Lawry 
Davis  v.  Grey 
Parnell  v.  Hand 
Lake  v.  Russell 
Batt  V.  Anns 
Taylor  v.  Thompson 
Watson  v.  Labrey 
Stephenson  v.  Bridger 
Cockbum  v.  Sherman 
Tulloch  v.  Hartley,  at  dtft*e  rry. 
Benn  y.  Dixon 
Stopford  y.  Lord  Canterbury 
Merrikin  v.  Bland 
Naylor  v.  Lackington 
Att.  Gen.  v.  Haberdashers*  Co. 
Franklin  v.  Drake 
summers  v.  Halllby 
Miller   v.    Guardians  of  East- 

hampstead  Union 
Nortbwood  v.  Scrase,  further  di* 

rectione  and  coete. 
Leicester  v.  Leicester,  exceptione 
Peyton  v.  Hughes, /iir.  dirt.  4r  ce. 
Berkeley  y.  Swinburne,  further 

directione  and  coete 
Smith  v.  Dawes,  ditto 
Scott  y.  Davis,  ditto 
London  and  Greenwich  Railway 

Company  v.  Goodchild,  eroiw. 
Montgomery  v.  Calland, /nr/Arr 

directione  and  coete 
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Potts  r.  Pinnegar 

Poole  V.  Allen 

Bucket]  ▼.  Hardley 

Trulock  V.  Robey 

JoUidTe  ▼.  Hector,   (exceptions) — 

Ditto  V.  \yitlo, further  directions 
Attorney  General  v.  SUngbter 
George  t.  Flezman,  fwtker  di- 

TteiUmM  and  costt 
Harries  ▼.  Rainbott 
Edwards  v.  Stnrges 
MeWille  ▼.  Preston 
Kebell  r.  Phil  pot,  fur.  dirt,  if  cost* 
Warner  T.  Gomnie 
Clayton  ▼.  Uargreare 
Ridehaigh  r.  Burnley 
Home  ▼.  White 
Countess  Nelson  ▼.  Eyre 
Bartlett  r.  Coleman 
Livesey  r,  lAvewey,  6  emutt,  fitr^ 

iker  directions 
Hopkinson  t.  Bagster,  e^eepiiens 
Robinson  ▼.  Rosher 
Leigh  T.  Locker,  yiir.  dirt  ijf  cotis 
Henslowe  ▼.  Lambert 
Broadhurst  v.  Balgny 
Bridge  v.  YAtn,  jiurtkerdireetioms 

md  costs,  abated 
Ditto  T.  Ditto,  ditto 
Kirkwall  t.  Plight 
Thornton  ▼.  Hinge,ytir.  dirr.  Sfct. 
Dryden  v.  Welford 
Walker  ▼.  Edwards,  feeptUms 
Armitage  v.  Brown,  /iiriher  di" 

rections  tmd  costs 
Blewitt  ▼.  Stauffera 
Cresswell  t.  Balfuttr 
Higgins  T.  Higgins 
Jackson  r.  Majoribanks 
Connop  T.  Hayward 


Grayes  ▼.  Hicks,  fur.  dirs,  if  costs 
Higginbotham  ▼.  Jobson,  short 
Twopenny  v.  Peyton, /iirlA«r  di- 
rections and  costs 
Cochrane  v.  Marsh 
Clapton  V.  Bulmer,  fur.  dirs.  if  cs. 
Morgon  r.  Nasmitb,  ditto 
Moore  ▼.  Moore,  ditto 
Goldie  V.  Thomson,  ditto 
Blundell  ▼.  Gladstone,  exceptions 
Shuttleworth  v.  Greaves,  /urther 

directions  and  costs, 
Rickman  ▼.  Penney,  ditto 

NBW  CAU8BS. 

Attorney  General  t.  Brandreth 

Kingv.  Fleming 

Jarman  alias  iTerman  t.  Jones 

Fumival  v.  Foolkes 

Gray  r.  Davis 

Wyndham,  now  Earl  of  Egremont 

▼.  Young 
Cann  ▼.  Lethbridge 
Bruin  ▼.  Knott 
Jackson  ▼.  Milfield 
Thompson  v.  Kendall 
Adams  y.  Nickabn 
Penning  r.  Green 
Wilson  r.  Wilson  and  Williams 
Hart  V.  Hart 
Devenport  r.  Coltman 
Duggin  ▼.  Duggin 
Neesom  ▼.  Clarkson 
Bowser  r.  Colby 
Tomtin  T.  Tomlin 
Hashold  t.  Cumine 
Bagot  V.  Bagot 
Franklin  t.  Nicholl 
Davies  v.  Powell 


f  <ake  ▼.  Russell  and  others 

Bannbter  r.  Davies 

Roberts  ▼.  Allen 

Blackett  ▼.  Maude 

Gray  V.  Gray 

Mc  fntosh  y,  Watson 

Craddock  ▼.  Greenway 

Lydall  r.  Dood 

Jones  F.  Smith 

Preston  ▼.  Kendall 

Pett  ▼.  Goodford 

Lightfoot  ▼.  Windley 

Buckworth  v.  Daahwood 

Owen  ▼.  Williams 

Lloyd  X.  Wait 

Lake  t.  Austwick 

Archer  r.  Slater 

Stanger  ▼.  Morley 

Jefferys  r.  JelTerys 

Campbell  ▼.  Walten 

Bennett  r.  Pearoe 

Rand  v,  Mc  Mahon 

Can*  (pauper)  r.  Barker 

Walker  v.  Aston 

Rymer  v.  Storey 

Cooper  ▼.  Vines 

DybaU  ▼.  Bell 

Winkwortb  v.  Marriott 

Inring  t.  EllioU 

Cator  V.  Toone,>r.  dtr*.  if 

Wilkinson  t.  Popplewell, 

Richardson  r.  Pierson,  ifo.  short 

Bingham  v.  Hallam,  ditlm 

Attorney  General  r.  Mayor  of 

Exeter— Ditto  v.  Cole,  d&te 
Gingell  ▼.  Gingell,  HUto 
Norman  v.  Baldry,  ditio 
Cooper  v.  Smith,  ditto 
Avame  r.  Brown,  e*ceptima 


Srfdrr  t^  ffxtftrr  of  tl^e  Hollil« 


Judgments. 

CuUingworth  ▼.  Loyd 

Judgments  as  to  advances — Pride 
V.  Fooks— Ditto  v,  Knott-^ 
Ditto  V.  Fowler— Ditto  v.  Ditto 
BitU)  V,  Ditto,  ykr.  dirs.  if  costs. 

Franks  v.  Pripe,  fur.  dirs.  if  costs. 

Knight  V.  Knight 

Pleas  and  Demurrbes. 

Wood  V.  Sheppard,  pfea 

Saturday  11th  of  January — 

First  Day  of  Term, 
Motions. 

Monday  the  13th. 

Causes. 

1st  Cause  day  after  term — Part- 
ington V.  Giailie 

After  Easter  T.— Attorney  Gen. 
V.  South  Sea  Company 

Come  on  with  supplemental  cau- 
ses— Gibbs  V.  Bowes 

First  day  of  causes  in  Easter  T. 
Crallan  v.  Oulton 

1st.  Cause-day  after  Term — At- 
torney General  V.  Jones 

Stand  over  til)  after  further  re« 
portr— Hargitt  v.  Bell— Ditto  v. 
Ditto— Ditto  V.  Wilson,  /kr. 
dirs.  and  costs- ^md  petition 


Ist  Cause-day  after  Term— Steer 
V.Wise 

Day  to  be  fixed  by  the  Attorney 
General — Attorney  General  v. 
Master  of  Dulwich  College— 
20th  April,  1838 

Baker  v.  Harwood 

Western  v.  Williams,  fur.  dirt,  if 
costs. 

Lane  v.  Hardwicke— 30th  April, 
1838 

Stand  over— Warsop  v.  Scrim- 
shaw-^ 1st  May,  1838 

Attorney  Gen.  v.  Whiteman 

1st  Cause-day  aft.  Easter  Term- 
Attorney  Gen.  V.  Bayley 

Codrington  v.  Johnstone---John- 
stone  V.  Codrington,  exceptions 
and  further  tUrections  and  costs 

1st  Cause-day  —  Knowles  v. 
Mount— Ditto  v.  Ayles— Ditto 
V.  I'arkerson  (four  causes)  fur, 
dirs.,  and  costs  ami  petitions 

1st  Cause -day  of  Term— Ray  r. 
Giles,  Giles  v.  Ray 

SUnd  over— Wilson  v.  Mead— 
7th  November  1638 

Exceptions  heaf^  only  ;  rest  S. 
O. — Wormald  v.  Mackintosh- 
Ditto  V.  Ditto,  fur.  dirs,  and 

C9StS^ 


Davies  t.  Hopkins,  fur.  dirt,  ami 

costs 
Hodgson  V.  Charlton,  fur.  dirt,  if' 
casts 
Hopkins  r.    Hopkins — Raidiffe 

Ditto,  yW.  dirs.  and  eosit 
Cooper  V.  Wald^nve,  ctsim  ^ 

pftns. 
Evans  v.  Thomas,  ai  rcfstest  of 

defendants  rimothy  and  Wife 
Peach  V.  Evans,  e^ows. 
Bates  V.  Bonner, /kt.  dirt.  ^  cotit 
Raikes  v.  Bonlton,  fur.  dirs.  if  es. 
Crockett  v.  Crockett 
Pearce    t.    Verbeke— 12th    Jan. 

1839 
Rainbridge  v.  Bnrtoo 
Price  V.  Berrington — 14th  Jann- 

ary,  18:i9 
Hill  V.  Maurice 
Liston  V.  Sargon— Ditto  v.  ListoB 

—15th  January,  1839 
Sweeting  v.  HeUard 
Cooke  V.  Isaac 
I  Dickenson  ▼.  Lord  Holland 
I  Aid  worth  V.  Robinson— 16th  Jan. 

1839 
Stevenson  r.  Smith 
Mellish  v.    Brook»— 17th  Jaa., 

1839 
Roes  T.  Hafford 


Roberts  (pMper)  r.  L]o7d>-21at 

Junuaiy,  1#)9 
Townwpd  r.  Westacott 
Lery  v.  PendergraM 
Sbilcock  T.  Gregg,  ai  defendant  $ 

refue$t 
Colebrook  ▼.  WilliAiuson 
Haghcs  r.  Brigstocke — Lawrence 

T.  Ditto,  mi  Ttfue9t  of  defendant. 
Gaunt  T.  Taylor,  yiirl^«r  direciiont 

mtdfBU 
Scott  T.  Cattley 
Bennett  ▼.  YomUr,  Jkrtker  Otrtc 

Walker  r.    Earl  of    Abingdon, 

r«oiw.  2  ar/«,  ^/ar.  dSrrt.  ^  tinis 
Martin  r.  Drinkwater— Ditto  ▼. 

Darieo,  €*ceptkuu,  2  Met* further 

direeiiams  pf  co*t* 
Dickonaon  ▼.  Player,  fitt,  dirt,  if 

cotts 
Johnson    t.    Woods — Smith   r. 

Johnson,  fur,  dirt,  and  cotit 
Whitby  T.  Martin,  fur.  din,  and 

casts 

Beran  r.  Flight 

IsC  day  of  causes — Sidmonth  t. 
Sidniouth— Ditto  t.  Lord  Eldon 
Ankers  ▼.  Sandford 
Bolton  T.  Powell 
Rhoades  t.  Cartwright 
Sparke  ▼.  Mann,  egoms.  fur.  dirt,  Sf 


Rinff  T.  Uardwicke,/tfr.  dirt,  and 

COMit 

Smith  r.  Birch— Ditto  v.  Ditto, 


Hoggard  r.  Clark,  >kr.  dirt,  4* 

eattt 
Filder  ▼.  Bcllingham,  ai  deft't 


Parlby     v.    Gilmore^Ditto    v. 

Tyler 
Seaber  r.  Harlock,  fur.  dirt,  Sf 

eotit  Pf  ptiMt, 
Flashman    ▼.   Powell—Ditto    v. 

Ditto — Bmen    v.    Ditto,  fur 

dirt,  tf  etit 
Hei^hington  v.  Grant— Ditto  T. 

Heighington— Ditto  v.  Grant, 


Smith  T,  Birch— Ditto  t.  Ditto 

fmrt,  dirt,  if  eotit 
BorreU  ▼.  Dann,  ercepHant 
Green  T.CIiallenor,/i(r.dlLr«.  ifct, 
Johnston    t.    Todd  —  Ditto  ▼. 

Ditto— Ditto  y.  Ditto,  «rom. 

fur,  t&rt.  aad  eotit 
Blease  r.  Bnrgh,ykr.  dirt,  if  eotit 
Martin  r.  Swsnnell,yiir^tr«.  if  ett. 
Cole  ▼.  Dawson— Ditto  y.  Ditto— 

ySo*.  dirt,  and  eotit 
Cockell  ▼.  Vugh./ur.  dirt,  if  eotit 
Moorer.  Painter,  16th  April.  1839 
Tyiee  V.  Stace 
Griffin  ▼.  Griffin 
Attorney  General  r.  Lister — ^Not 

before  Trinity  Term 
Cantrell  t.  Sutton 
Cater  r^CliTe— Ditto  T.  Peoton, 

18th'  April,  1839 
Smith  T.  Langford 
Wainevnght  t.  Hardisty 
Stocken  r,  Harbin 
Wade  r.  Cox,  19th  AprU,  1839 


Cau9e  Li9t9,^RMi  CcurU 

Mills    Y,  Hudson,  ai  defendmUt 

Chawhert  and  UicK%  request 
H'tggart  V.  Cutts 
Suckermore  v.  Dimes 
Attorney  Gen.  v.  Bosanquet,  20th 

April.  18:i9 
Skipworth  v.  Skipworth 
Hoi?ard  t.  Harrison,  a/  d^t.  rtq. 
Tanner  r.  Dancey 
Merridew  r.    Woodward — 25th 

April,  1839 
Attorney  Gen.  y',  Kerr,  Ditto  r. 

Wales— 10th  May,  1839 
Palmer  t.  Wakefield,  fur,  dirt. 

and  eotit 
Daries  t.  Davies — 17th    May, 

1839 
Bater  v.  Webber, /ar.  dirt  if  eotit 
Gordon  t.  Hendrie,  exeeptiont 
Cotham  v.  West,  txcegiient 
Williams  t.  Bown— 23rd  May, 

1839 
Neale  t.  Samples,  ai  rtfueti  of 

defendant  Hunt 
Styles  T.  Stylet 
Boyle  y.  Irby 
Jackson  7.  Ernest 
Knigbt  V.  Frampton— set  down 

May  24,  1839 
Aldrick  ▼.  Cockbam— Short — 

Stand  brer  to  amend 
Artis  ▼.  Artis 
Webb  V.  Stait— set  down.  May 

25,  1839 
Bailey  ▼.  Earle 

Attorney  Gen.  r.  Saddler's  Co. 
Sanders  r.  Howell 
Pyke  T.  Northwoo3 
Maker  v.  Burn— set  down  May 

27,  1839 
Brooks  V.  Cooper 
Attorney  General  v.  Stevens 
Staile  V.  Palsgrave 

Brandon  x.  Woodtliorpe — snb- 
pcena   notes  reiumAble,   May 

28,  18:)9— set  down  May  2», 
1K39 

Mayston  r.  Clark 

Barton  v.  Chambers 

Lewis  T.  Deere— Lewis  t.  Tho- 
mas—subpoena notes  returna- 
ble. May  29 

Tyler  ?.  T^ler 

Ellis  ▼.  Griffiths— Ditto  r.  Cams 

Rudall  F.  Barry — subpoona  notes 
returnable,  June  7 

Lord  Suffield  r.  Reed  — subpcena 
notes  returnable,  Jnne  7 

Keilaway  t.  Johnion — Bubpcrna 
notes  returnable,  June  17 

Sheppard  v.  Shcppard  (/^Mrr 
ewutet) ,  fur.  dirt,  dt  eotit — ^set 
down  May  28,  1839 

Attorney  Gen.  v.  Brickdale,  /ur. 
dirt  and  rof/«— set  down.  May 

29,  1839 

Beasant  r.  Clare,  eteeptiont — set 
down.  May  30,  1839 

Hamer  y.  Hickman— Ditto  y. 
Richards — subpcena  notes  re- 
turnable, Jnne  15 

Page  V.  Broom — Ditto  ▼.  Page — 
Ditto  ▼.  Hams— Ditto  y.  Ed- 
wards —  Ditto  r.  Ganderton, 
txceptioiu^~99t  dowo,  June  6, 
1839 


223 

Baswell  y.  Underwood— tubpoma 

notes  returnable,  June  26. 1839 
Wilkins  r.  Sterensf /bar  rimtat). 

Ditto  V.  Comewell— Ditto  v. 

Ditto— Ditto  V.  Hawkins,  eseep" 

/toii>— set  down  June  12,  1839 
Wild  y.  Hardy— tubpoena  notes 

returnable  June  28 
Carter  V.  Bentall— -Ditto  t.  Mend* 

ham,  fur.  dirt,  and  eotit  leet 

down  June  12 
Whittle  T.   Heroing  —  subpmon 

notes  returnable  June  29 
Buckmaster  y.  Rothrey— set  down 

June  18 
Gilbertson  r.  Webster— Ditto  r. 

Ditto,  fur,  dirt  and  eotit    set 

down  June  20 
Benbow    y,    Carling— Ditto    y, 

Francis  —  subpoena  notes  re- 
turnable July  13 
Attorney  Gen.  ▼.  Mayor  of  Lei- 
cester—subpoBoa  notes  returna- 
ble July  16 
Attorney  Gen.  y.  Cooper's  Com- 

psny — subposna  notes  retarnn* 

ble  July  9 
Attorney  Gen.  y,   Mtllei^-«ah- 

poena  notes  returnable  J  nly  16 
Robinson  r.  Addison — Ditto  r. 

Robinson — subpeena  notes  ie» 

tumable  July  12 
Lichfield  v.  Baker,  yicr.  dirt,  and 

oM#«— set  down  June  26 
Montgomery  r.    Calland— Ditto 

T.  Patrick — Edwards  y.  Ditto, 

exeepiiont.—uei  down  July  4 
Bastard  y.  Bailey — aubpcenanotee 

returnable  July  22 
Butler  ▼.  Bush  nell— Ditto  r.Ditto 

—Ditto  y.  Young— Bushnell  y, 

Bushnell  —  Ditto  ▼.   Ditto  — 

fur.  dirt  if  eotit  tf  tupplemeniai 

bfH — set  down  July  10 
Woodcock  ▼.  Recnuck — ^setdown 

July  13 
Beapantv.  Clare— letdown  Ju]yl9 
Noble   T.  Noble— ^hort— Stand 

orer,  fur  dirt   Pf  eotit  —  set 

down  AugUKt  5,  1839 
Hardwicke  v.  Richardvon— >Ditto 

V.  Ditto— Ditto  V.  Jones, /«r. 

dirt,  if  eotit— set  dowo,  Aug.  5 
Salmon  ▼.  Jones — Ditto  ▼•  Sal- 
mon fur.  dirt,  and  eutit — set 

down  Aug.  6 
Montresor  r.  Montresor,yiir.  dirt, 

if  etttt — set  down,  Aug.  T 
Hotham  r.  homerville — Ditto  t. 

Ditto,  fut,  dirt,  and  eotit — set 

down  August  8 
Robertson  v.  Crawford,  exont  if 

fur  dirt  if  c(w/«— set  down  Aug.  9 
Stevens  y.  Webb— Ditto  r.  Nash 

— Ditto  y.  Hards>,  /ur.  dirt.  ^ 

eotit — set  down  August  16 
Davis  y.  Darie8,/ur.  dirt,  i^  eotit— 

set  down  August  *J3 
Goodeuough  ▼.  Tremamondo,ykr. 

d  rt,  if  r(M/j— Set  down  Aug.  24 
Young  V.  Powys — subpcaoa  notes 

returnable,  Nov.  4 
Morgan  v.  Morgan - 
James  v.  James 
Reeve  v.  Cann — suhpotna  notes 

returnable,  Nov.  5 
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CorbeU  t.  Corbett 

Park  ▼.  Upton,  ai  reytutt  ofdt- 

fendant  Smith 
Barnard  ▼.  Ponifret 
Stephens  v,  Stephens — subpcsna 

notes  returnable,  Nov.  6 
Cless  r.  Humphries 
Prentice  t.  Fairbrass 
Shepherd  y,  Morris 
Chevely  r.  Cheveley  —  subpctna 

notes  returnable,  Nor.  7 
CrotswcU  V.  LonlgKensington 
Attorney  General  r,  Fowle 
Short  —  Stand  OTer  — Hobbs  v. 

Hobbs 
Roberts   v.    GraTes  —  subpoena 

notes  returnable,  Nov.  18 
Price  V.  Waterhoose — Ditto  v. 

Silvei,  /kr.  dirt,  if  cott§^-»tt 

down,  Nov.  6 
Paris  v.  Hughes— Paris  v.  Teb- 

butt,  esceptiont 
Morgan  v.   Pulman  —  subpttoa 

notes  returnable,  Nov.  25 
Haward  v.  Lucj^/ur.  dirt,  Sf  cottt 

— set  down,  Nov.  1 1 
King  V.Wheeler — Gale  v.  Farmer, 

/iar,  dirt,  if  cottt — set  down, 

Nor.  12 
Atkins   T.     Atkina  —  SubpcBoa 

notes  returnable,  Dec.  23 
Mason  v.  Bogg,  /icr.  dirt,  if  cottt 

— set  down,  Nov.  18 
Gray  v.  Foat — subpoena  notea  re- 
turnable, Dec.  5 
Snaith  v.  Alcock — subposna  notes 

returnable,  Dec.  17 
Attorney  General  v.  Kelt — sub- 
poena notes  returnable,  Dec.  18 


Tinkler  v.  Hindmarsh,  fiir.  dirt, 
if  cottt — set  down,  Nov.  23 

Day  V.  Holbrook,/i(r.  dirt,  if  cottt 
— Mov.  25 

Attorney  General  v.  Plater — ^sub- 
poma  notes  returnable,  Dec.  23 

Attorney  General  v.  Dudley 

Attorney  Gen.  v.  Jesus  Hospital 

Attorney  General  v.  Poord 

Attorney  General  v.  Mayor  of 
Colchester 

Attorney  General  v.  Draper's  Co. 

Mandale  v.  Dodgson, /ur.  dirt,  if 
cottt— set  down,  Dec.  6 

Wiggins  V.  Peppin  —  Ditto  v. 
Clarke — Ditto  v.  Pepptn — sub- 
posna notes  returnable,  Dec.  23 

Walond  v.  Walond,  esont.  fmr. 
dirt,  if  rosr«— set  down,  Dec.  9 

Rycroft  v.  Christy,  exant.  if/kr. 
dirt,  if  cottt — set  down,  Dec.  19 

Short — Buxton  v.  Buxton,  /ur. 
dirt,  ijf  cottt 

Gregory  v.  West— Ditto  v.  War- 
ton,^,  dirt.  (^  cottt — set  down, 
Dec.  23 

Glynn  v.  Sawle,  oxotu.  ijf/ur.  dirt. 
4r  cMi«— set  down,  Dec.  23 

New  Causes. 

Monday  the  13th  Jan. 

Attorney  General  v.  Draper's  Co* 

Stocker  v.  Belcher 

Graham  v.  Oliver 

Ambler  v.  Tebbutt 

Barrow  v.  Budd 

Hodges  V.  Croydon  Canal  Co. 


Tuesday  the  14tb  Jan. 

Short— Page  v.  Way 
Cocker  v.  Evans 

Tamlyn  v.  Loosmore,  rcqmett  de- 
fendant 
Howard  v.  Prince 
Farrow  v.  Reece 
Witley  V.  Mangles 

Wednesday  the  ISCb  Jan. 
Penier  v.  Penzer 
Gillett  V.  Peppereome 
Fortnum  v.  Maodonald,  rcfttewt  of 

defendofU 
Greenlaw  v.  King 
Wigley  V.  WUtaker 

Thursday  the  16th  Jan. 

Hartshorn  v.  Eastern  Conoties 

Railway  Company 
Cherrington  v.  Moore,  ai  r^fmett 

of  defendant 
Rider  v.  Edwarda 
Gibbs  V.  ScoU 
Hodgson  V.  Crook 

Friday  the  17th  Jan. 
Ladley  t.  Clerk—Ladley  v.  Wil- 
liamson 
Saturday  the  18th  Jan. 

Monday  the  20th  Jan. 
Tkt  Regittrmr't  Z>ay. 
Rhoadea  v.  Cartwright 

Toesday  the  21st  Jan. 

The  Matter  of  the  Roiit  D^. 

Attorney  General  r.  PhQlips 
Attorney  General  v.  Bollen 
Attorney  General  v.  Brettiaf  ham 
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Carmarthenshire — ^The  Queen  t. 

Stephen  Jones 
Herts— The  Queen  v.  The  Rev. 

W.  Capel,  clerk 
Middlesex— The  Queen  v.  The 

Commissioners  of  Southamp- 
ton Estates 
Lincolnshire — ^The  Queen  v.  The 

Inhabitants  of  Wainfleet  All 

SainU 
Surrey — ^The  Queen  v.  Richard 

Sterry  and  another 
Durham— The  Queen  v.  Walker 

Feathers  tonhaugh 
Exeter— The  Queen  r.  Edward 

Mc'Gowan 
Exeter — Same  v.  Same 


Staffbrdr-The  Queen  v.  C.  Dudley 

Devonshire — The  Queen  v.  In- 
habitants of  Exminater. 

Durham — The  Queen  t.  John 
Marquis 

Lancashire —  Queen  v.  Church- 
wardens  of  Manchester  &  ors. 

Durham — ^The  Queen  v.  Inhabit- 
anta  of  Middleton-inTeasdale 

Bridgwater — The  Queen  v.  Mat- 
thew Paramore 

Yorkshire — ^The  Queen  v.  In- 
habitants of  Raveostondale 

Notta.— The  Queen  v.  G.  Kelk 

London— The  Queen  v.  T. Wilson 

Same-^ame  v.  Same 


Yorkshire— TTfae    Qaeen-  r.   Id- 

habitoiita  of  Darton 
Surrey— The  Qneen  r.  Jokn  Hunt 
Cambridge — ^The  Queen  v.  Richd. 

Eaton  &  anr.,  Juatioea  Ac 
England— The  Queen  V.  Eaatem 

Counties  Railway  Company 
Durham— The  Queen  v.  James 

Colbeek  and  another 
Cheshire — ^The  Queen  v.W.  Axon 
Lancashire — The  Qneen  ▼.    R. 

Gould 
Lancaahire — ^The  Queen  v.  Thos. 

Hardcastle 
Merionethshire—The  Queen  v. 

Richard  Thomas 


THE  EDITOR'S  LETTER  BOX. 


We  think  the  edition  of  Blackstune,  roen- 
tiooed  by  *'a  New  Subscriber  "  at  Reading,  is 
the  most  useful  one. 

A  Correspondent  at  Soinerton  shall  receive 
early  attention. 

We  have  complied  with  the  request  of  an 
Articled  Clerk  residing  atShe6Seld. 

A  subscriber  at  Ashton  need  not  appre- 
hend that  anv  objection  will  or  can  be  taken 
to  his  admission,  on  tbe  ground  stated  in  hLn 
letter. 


The  Letter  of  '<  An  Old  Subscriber  "  ts  to 
effert  of  5  &  6  W.  4,  c.  4,  on  the  marriage  of 
British  Jews,  shall  be  considered. 

ff^elleslev  v.  fFellesley. — In  the  2d  line  of 
the  ^ntplacitum  to  this  case  at  p.  186,  read 
"  her**  for  **  hu"  trustee ;  and  in  the  5th  line 
read  '<  C."  for  "  B. "  In  the  2d  pUtCiitm  read 
"  part »'  for  ••/«?/."  In  the  1  Ith  line  of  the 
first  column,  p.  1 87,  for  *.«  1826  "  re%d  "  ISSI." 
In  the  first  column  of  p.  188»  fifth  line  from 
the  bottom,  r«ad  "  If r.'*  for  *'  Mrt^*  Weiledey. 


Wtit  UtidA  ^hwt^tv^ 


SATURDAY,  JANUARY  25,  1840. 


•• 


Qwo6m^fi$  ad  Nos 


P<rtinct»  et  oeieire  mmlnm  eit,  •titaaitts. 


Ho  RAT. 


CHANCERY  REFORM. 


Although  the  Royal  Speech,  on  the  opening 
of  Fariiament,  contains  no  direct  allusion  to 
Chancery  or  any  other  law  reform,  yet  we 
have  every  reason  to  helieve  that  the  pre- 
sent session  will  be  a  most  important  one 
in  thai  respect ;  more  especially  in  carrying 
into  effect  sereral  measures  which  have  for 
some  tkne  been  pending.  Among  these, 
peiiiaps,  the  most  important  is  that  of  Chan* 
eery  Reform :  and  although  notice  has  not 
been  given  of  any  bill  relating  to  it,  yet  we 
understand  that  the  Lord  Chancellor  is  pre- 
pared to  bring  forward  a  measure  as  speedily 
as  possible.  In  the  meantime  the  converts 
to  the  necessity  of  an  extensive  reform  be- 
come daily  more  numerous ;  and  it  will  be 
our  duty  to  keep  the  subject  canstantly  be- 
fore the  attention  of  the  profession  and  the 
pablic ;  to  endeavour  to  direct  the  feeling 
into  the  proper  channels ;  to  collect  all  the 
opinions  relating  to  it ;  and  thus  to  promote 
as  fiv  as  in  us  lies,  the  adoption  of  the  true 
remedy  for  the  existing  evils. 

In  pursuance  of  this  object,  we  have 
great  pleasure  in  bringing  under  the  notise 
of  our  readers  a  pampUet  just  issued  by 
Mr.  Spence,  being  his  "  Third  Address  to 
ike  PMie,  and  more  eepeckdkf  to  the  members 
of  ike  House  of  Commons,  on  the  present  aa- 
satisfactory  state  of  the  Court  of  Chaneery"^ 
which  not  only  clearly  gives  the  precise 
state  of  tha  question  at  the  present  time, 
but  adds  much  information  respecting  it 
We  are  also  glad  to  perceive  that  Mr. 
Spence  appears  to  have  now  abandoned  the 
opinion  avowed  by  him  in  a  former  address, 
in  which  we  then  respectfully  diflfered  from 
him,  tbct  the  appointment  of  an  addi- 
tioual  judge  was  all  that  couM  be  done  in 

»  Published  by  Walker,  Strand. 
vol..  XIX. — KO.  570. 


the  first  place,  and  that  a  more  extensive 
reform,  although  much  to  be  desired,  could 
not  be  effected.  We  have  now  for  mtfny 
years  been  labouring  to  show  that  the  whole 
of  the  existing  grievances  must  be  looked  to, 
in  order  to  find  the  proper  remedy  for  any 
part ;  that  the  appointment  of  a  single  judge 
would  do  but  little  good,  if  indeed,  it  did 
not  do  positive  harm ;  and  we  have  recently 
had  the  gratification  of  finding  these  opimions 
almost  universally  confirmed.  The  only 
authority  of  importance  in  favour  of  the 
bare  appointment  of  an  additicmal  judge  is 
Lord  Lyndhurst,  and  he  distinctly  stated 
that  he  did  not  intend  this  view  to  be  a 
final  one.  We  are  glad  therefore  to  find 
that  Mr.  Hpence  concludes  his  present  ad- 
dress as  follows :  "  The  profession  and  the 
public  have  been  led  by  the  occurrences  of 
the  past  year  to  entertain  hopes  that  some* 
thing  is  in  contemplation  for  the  improve- 
ment of  the  administration  of  justice  in  the 
Courts  of  Equity.  The  known  and  often- 
expressed  opinions  of  the  Lord  Chancellor 
would  almost  justify  the  entertaining  a  con- 
fident expectation  that  the  measure  pro- 
posed will  he  at  once  comprehensive  and  ef" 
feetual.  I  should  be  rejoiced,  if  in  conse- 
quence of  the  carrying  of  such  a  measure, 
this  should  be  my  last  address  on  the  subject 
of  the  Court  of  Chaneery." 

We  now  proceed  to  give  some  account  df 
the  present  address,  but  we  strongly  recom- 
mend such  of  our  readers  as  are  interested 
in  the  subject,  to  put  themselves  in  posses- 
sion of  it,  as  every  word  is  valuable.  It 
consists  of  a  review  of  the  various  occur- 
rences which  have  recently  taken  place  re* 
specting  Chancery  Reform :  — the  debate  on 
Lord^Lyndhurst*s  motion  in  June  last, — the 
proceedings  in  the  House  of  Commons^ — the 
various  oidere  which  have  been  obtained  for 
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retunu**  relatiag  to  the  business  of  the 
Court  of  Chancery, — our  own  humble  exer- 
tions in  the  cause,  which  Mr.  Spence  is  so 
.good  as  to  notice, — and  the  recent  airticle 
t>n  the  subject  of  Chancery  Keform  in  the 
last  number  of  the  Quarterly  Review.  — 
But  as  all  these  matters  are  familiar  to  our 
readers,  we  shall  extract  some  remarks  as 
to  the  present  state  of  the  business  now 
before  the  Courts ;  reserving  for  some  future 
occasion  some  interesting  remarks  as  to 
the  Court  of  Chancecy  in  New  York. 

*'  Itt.  In  the  Lord  Chancellor's  Court. 

It  may  be  remembered  that  on  the  tirst  day 
of  Hilary  Term,  llth  January,  1839,  the 
number  of  matters  waitinir  for  hearintr  on  the 
list  of  the  Lord  Chancellor  and  Vice  C^han- 
vellor  was  656 

On  (he  first  day  of  Baster  Term,  15th  April, 
the  number  was  60/ 

On  the  lat  day  of  Michaelmas  Term,  2d 
November,  the  number  was  634 

In  the  book  delivered  for  Hilary  Term  next, 
tbe  number  is  664 

Of  these,  about  7^  have  become  abated  by 
-the  deaths  of -parties,  25  have  been  -ordered  to 
itand  over. 

At  the  Rollis 

On  the  1 1th  January,  the  namber  of  matters 
on  the  list  waiting  for  hearing  was  'Mi 

On  the  15th  April  249 

On  the  2(1  November  215 

In  the  book  delivered  for  Hilary  Term  next, 
the  number  is  22^ 

The  arrear,  therefore,  in  the  two  cotM*ts  ex- 
•ceeds  l)y  32  what  it  was  ac  the  beviomnir  of 
4he  year.  In  the  Court  of  the  Lord  and  Vice 
Chancellor,  that  which  needed  most  assistance, 
the  arrear  of  causes  has  increased  hy  1€B; 
hesides  which,  there  was  on  the  fir^t  day  of 
'Michaelmas  Term  (2d  iNovember)  an  arrear  of 
iOl  petitions,  to  which  50  were  added  by  the 
third  day  of  the  term.;  tlte  arrear  of  peti- 
-lions  is,  I  lielieve,  now  quite  as  large. 

We  must  also  find  room  for  the  foUow- 
ing  account  of  the  progress  made  in  the 
CAUse  'Est  in  the  Vice  Chancellor's  Oeurt. 

*'At  the  commencement  of  Easter  Term, 
'(15th  April,  1839,)  the  cause *of%r?ii  and  mU 
stood  first  on  the  liitt  of  catietes  for  hetn^ng.  in 
Trinity  Term,  22d  May,  following,  tlicre  it  re- 
mained. On  the  27th  July,  18:^9,  it  came  into 
'<ihe  paper,  and  was  partly  beard  ^  4t  never 
again  was  reai4ied  until  the  13th  of  November, 
when  it  again  appeared  in  the  paper  of  causes. 
It  continued  in  the  paper  for  eleven  days  until 
the  llth  December,  wlreu  it  was  Ireard.  in 
"the  interval,  howeveri  the  judge  and  «ounsei 
Iiad  of  course  forgotten  everything  that  had 

"^  One  of  these  orders,  not  the  least  im- 
portant, is  omitted  hy  Mr.  Spence,  It  was  an 
order  oiitatned  by  Mr.  Hayter  in  the  begin- 
ning of  the  vear  1838.  As  far  as  we  are  aware 
•iio  returns  have  been  made  to  any  of  the«e 
orders — for  what  reason  we  cannot  imagine.. 


passed  on  the  oricinal  hearing,  and  the  cmnse 
was  accordingly  opened  as  if  it  had  never  befiMV 
been  heard :  twelve  fees  became  payable  te 
every  solicitor  in  the  cause,  for  which  the 
clients  gut  no  benefit,  and  fsr  twelve  days  the 
solicitors  were  compelled  uselessly  to  be  ia 
attendance,  waiting  the  hearing  of  the  can^e. 

"  The  following  tsi  the  history  of  the  cause 
of  Bankt  v.  Lord  ie  Uapemcer^  wliidi  stood  la 
the  list  a  Httle  bdow  the  cause  of  Hytn  v.  HUi. 

*'  In  July  1838,  it  was  in  the  regular  paper 
of  the  day  for  bearing  9  it  was  not  heard ;  and^ 
as  I  am  informed,  never  again  made  its  appear- 
ance in  the  paper  until  the  month  of  July 
1839.  After  Mchaelmas  Term  last,  on  a 
special  application  beiiig  made  for  the  purpose* 
all  parties  being  equally  desirous  that  it  should 
be  heani,  it  was  ordereti  io  be  put  at  the  kemd  of 
the  paper  on  the  first  day  of  causes.  Accord- 
ingly there  it  appewed,  but  the  Vice  Chan- 
cellor was^analHe  to  reach  it,  owing  te  motions 
and  other  pressing  business,  and  it  remains 
unheard  to  this  hour. 

"The  Vice  Chancellor's  Court  isoverwhelioed 
with  motions  anil  other  urgent  busineaai,  of 
which  a  large  portion  arises  in  suits  relatinig  to 
rsilways.  Of  the  forty«five  days  the  vice 
Chancellor  has  sat  since  the  2d  of  November, 
twenty  •'five,  as  appears  by  the  daily  court  pn- 
pers,  have  been  devoted  almost  enUrely  to 
motions ;  the  rest,  with  the  exception  of  that 
on  which  the  cause  of  Rffan  v.  Hiil  was  heskrd, 
have  been  devoted  to  petitions,  causes  in  which 
there  was  some  short  point  to  he  determined, 
and  causes  and  petitions  of  an  urgent  nature, 
which  have  been  advanced  or  brought  on,  on 
the  special  application  of  counsel,  llie  whole 
number  of  causes  heard  by  the  Vice  ChaooeHor 
in  regular  order,  during  the  Jast  year,  appean, 
from  an  examination  of  the  list,  to  be  seven- 
teen, making,  together  with  those  heard  by  the 
Lord  Cliaiicellor,  fifty  two  in  the  whole.  This 
is  exclusive  of  the  short,  and  consent,  and 
other  ranses,  which  have  been  heard  by  the 
Vice  C'liancehor  out  of  the  regular  order,  or 
have  been  struck  out  or  withdrawn.  One 
hundsed  and  eight  have,  in  the  sane  space  of 
time,  been  added  to  the  list  of  arrears. 

"  I  need  not  add,  that  the  Vice  Chancellor 
has,  during  the  wholettme,  in  and  out  of  Court, 
given  unremitting  attention  to  the  business  of 
his  Court;  the  actual  amount  of  orders  made 
by  him  has  been  immense^  and  netwithstand- 
ittgall  this  delay  in  the  nhimate  hearing  of 
contested  causes,  the  numbers  set  down  in 
Court  arc  disproportionately  large." 


On  this  Bubject  we  hwre  ako  saceived  the 
following  letter : — 

To  the  Editor  of  the  Letrml  Ohterver. 
Sir. 
•I  H A VB  perused  your  able  papers  cm  this  im- 
portant subject,  and  with  your  permisxion  will 
state  a  few  ideas  that  have  suggested  them- 
selves to  my  mittd  in  the  progress  of  reading. 

On  reflection,  I  think  it  must  be  conceiled 
that  not  a  few  of  the  incengruitias  of  many  af 
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the  recent  reformt  aad  orden  liaYe  arisen  from 
the  batty  made  of  preparing*  them,  s^rounded 
CHI  the  views  of  parlies  incompeteDt  to  foresee 
the  workinip  of  their  measures  in  the  different 
offices*  What,  indeed,  could  be  expected  from 
Ihe  operation  of  orders  for  the  regulation  of  busi- 
ness in  the  Registrars  and  Masters'  Oflkes : — 
drawn  up  by  a  solicitor  of  high  standing  in  his 
profeasion,  certainlVt  but  who  never  attended 
to  the  minor  details  of  business,  and  by  an 
agent  in  the  Six  Clerks'  Office,  the  last  of 
those  "  Titans  "  of  w^om  (as  you  remark)  the 
late  Messrs.  Shaddick  and  Jackson  were  bre- 
thren, hat  whose  traditionary  knowledge*  as 
iroa  also  aptly  observe,  was  destroyed  by  the 
Jale  a&'t  ana  subsequent  orders. 

What  appears  to  me  to  be  the  proper  mode 
of  arrivtiig  at  all  the  information  requisite  to 
remedy  the  e justing  evils,  would  be  to  appoint 
a  commission  or  committee,  to  consist  of,  for 
iMtance,  two  counsel  of  repute  behind  the  bar, 
two  registrars,  two  masters,  and  two  of  their 
chief  clerks,  two  clerks  in  court,  two  or  three 
working  solicitors,  and  any  other  parties  com- 
petent to  give  an  opinion  on  the  subject.  By 
each  an  arrangement,  I  think,  we  must  arrive  at 
the  source  ot  the  present  evils.  Let  a  new  act, 
or  new  order,  lie  rounded  on  their  report. 

And  here  I  would  take  occasion  to  remark 
whether  the  present  system  of  salaries  is  or  not 
the  beat  mode  of  remunerating  the  officers  of 
the  Registrars  and  Masters'  Offices.  I  have 
heard  some  of  the  most  eminent  town  solicitors 
complain  that  the  delays  in  those  departments 
are  tar  greater  than  under  the  old  system.  Far 
be  it  from  me  to  Justify  the  abuses  of  the  old 
system  of  feesy-^this  I  will  say,  that  it  gave 
more  satisfaction  to  solicitors  generally,  as 
parties  would  inconvenience  themselves  by 
workiag  over-hours  to  earn  a  gratuity, — ^and 
snrely  it  was  well  merited.  Now,  parties 
panctaalW  receive  their  salaries,  whether  they 
do  their  duty  or  not.  I  merely  throw  out  this 
as  a  anifgestion,  without  pledging  myself  to  its 
defence. 

With  respect  to  the  delays  in  the  Masters' 
Officea,  1  really  believe  that  the  delays  there 
are  in  a  great  measure  attributable  to  the  soli- 
citors themselves.  A  decree  or  order  is  left  in 
the  Master's  Office :  how  can  the  Master  be 
h^  responsible  for  its  progress? — ^it  all  de- 
pends on  the  solicitor  in  the  suit ;  and,  in  fact, 
yoa  may  carrj  the  proposition  farther,  and 

ar  it  is  the  client's  nalt,  for  not  pushing  his 
idtor  on.  From  several  Masters  I  have  re- 
ceived anch  eapresstons  as  these,  to  my  remarks 
of  the  importance  of  a  speedy  termination  of  a 
matter  bdfore  them:— "Well,  I  am  in  your 
hand ;  I  am  Itady  to  proceed  de  die  ta  diem;** 
and  I  am  iare  they  are  all  anxious  to  do  their 
doties.  Perhaps  a  decree  or  order  contains 
one  or  two  important  inquiries,  amoiu^t  others 
of  leu  imimrtaaoe  :  numerous  attendances  are 
had  before  the  Master,  and  at  last  |ie  gives  his 
decuion  on  the  important  point.  A  warrant  to 
shew  cause  is  then  probably  taken  out,  on 
attending  which  it  is  disco  vet  ed  that  there  are 
several  other  inquiries  to  be  answered,  which 
have  been  lost  sight  of  in  the  magpitnde  of 
other  points.    Ho%v  commoa  n  this  ^se !        ' 


ft  appears  ffenerallv  acknowledged  that  more; 
assistance  mignt  be  advantageously  employed  in 
the  Masters'  Offices ;  and  this  leads  me  to  men- 
tion an  oversight  that  has  occurred  in  the 
operation  of  the  late  act.  The  junior  or  copy- 
ing clerks  in  the  Masters'  Offices  nave  been 
stated,— «nd  it. has  never  been  contradicted  to 
my  knowledge,-^o  clear  800/.  per  annum,  and 
soma  even  more.  Now,  what  do  they  do 
towards  the  business  of  the  offices  ?  Their  sole 
occupation  is  to  issue  the  ^varrants  and  give 
out  papers  to  be  copied,  from  which  copies 
their  disproportionate  incomes  chiefly  arise. 
The  act  £^ves  them  160/.  per  annum,  and  this 
we  must  suppose  was  estimated  to  be  nearly 
the  value  of  their  services,  and  in  addition  they 
were  to  take  three-halfpence  a. folio  on  all  the 
copies  they  made,  it  never  being  supposed  that 
that  would  give  them  these  larger  incomes. 
Now  it  appears  perfectly  rational  to  expect 
that  something  more  than  merely  issuing  war. 
rants  (which  a  child  might  do)  should  oe  re^ 
quired  of  the  copying  clerks  in  return  for  their 
large  incomes :  out  what  that  should  be,  from 
their  deficient  education,  I  am  scarcely  in  a 
position  to  say. 

It  has  been  stated  that  the  chief  clerks  might 
advantageously  be  kept  to  drawing  reports 
more  exclusivelv,  and  each  have  an  assistant, 
who  might  check  accounts,  prepare  certificates, 
and  other  matters  of  minor  importance.  I  do 
not  agree  with  the  Quarterly  Reriewer,  that 
accounts  should  be  transferred  to  a  regular  ac- 
countant, it  often  happening  that  each  item  In 
an  account  is  contested  in  all  its  legal  bearings, 
and  requires  someone  of  legal  education  to  de- 
cide the  question. 

I  am  at  a  loss  to  conceive  what  object  would 
be  gained  by  the  admission  of  the  public  to  the 
Masters'  Chambers  during  the  hours  of  busi- 
ness. If  the  public  took  advantage  of  such  a 
permission,  the  suitors  must  certainly  be  in- 
convenienced, and  it  is  they  who  pay  for  the 
present  accommodation:  the  offices  would 
then  present  somewhat  of  the  appearance  of 
the  Police  Offices,  and  the  nuisance  become 
intolerable.  The  public  would  also  be  at  a 
loss  to  understand  when  they  saw  a  paper  of 
ten  causes,  for  instance,  sturk  up,  to  find  that 
half  of  them  had  gone  off  by  arrangement 
among  the  solicitors,  such  as  orders  for  time, 
&c.  of  which  tbev  (the  public)  would  be  igno- 
rant, and  their  ideas  of  the  Coiut  would  by  no 
means  be  improved. 

It  is  gratifving  to  observe,  that  both  the 
Lord  Cluincellor  and  the  Master  of  the  Rolls 
are  intent  on  promoting  a  reform ;  but  there  is 
this  drawback,  tliat  each  has  a  plan  of  his  own, 
and  employs  his  separate  agent  to  collect  in- 
formation. It  is  to  be  hoped  that  the  old  say- 
ing, "  while  doctors  differ  the  patient  dies," 
will  not  be  borne  out  on  the  present  occasion. 

Each  member  of  the  profession  mast  lend  a 
hand,  and  bear  a  loss,  if  necessary,  for  the 
public  good.  Junior  counsel  must  not  be  de- 
prived of  their  half-guinea  fees  to  give  solicitors 
a  new  6#.  8«f. — nor  the  latter  despoiled  to  en- 
rich the  clerks  in  Court,  and  vice  vend,  but 
with  one  heart  and  mind  all  classes  should  put 
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fon\k  thelp  eoerjn^i  >nd  ere  may  then  exptct 
ito  liorrow  an  old  niecaphor)  to  see  the  good  sliip 
Ghatirery  thoroughly  ii&reened  and  iinproved» 
ilafl  smoothly  over  the  troubled  waters  of  dis- 
cord nod  perplexity,  laden  \vic1i  the  treasure  and 
best  wishes  of  our  country,  and  instead  of  heing 
held  in  scorn  and  derision,  pointed  out  as  the 
chosen  guardino  and  defender  of  the  rights.aiid 
eonsclcnccs  of  the  poor  as  well  m  the  rich.  U 

Templar. 


THE  COPYHOLD  ENFRANCHISE. 
MENT  BILL. 


Thb  Copyhold  Enfranchisement  Bill,  ac- 
eording  to  the  understanding  at  the  end  of 
the  last  seafiion,*  iA'bs  hfought  in  by  Loni 
Brougham  on  Monday  last,  and  waa  read 
a  first  time.  On  Tuesday,  its  scope  and 
chief  objects  were  stated'by  his  Lordship  in 
au  able  and  very  moderate  speech.  He 
iaid  that  it  differed  but  little  from  the  bill 
of  last  session  as  introduced  into  the  Lords, 
except  that  he  waa  desirous  of  introducing 
oertain  compulsory  clausee,  but  that  he 
proposed  that  the  whole  details  of  the  mea- 
sure (the  principle  being  admitted  >  should 
be  referred  to  a  Select  Committee.  This 
proposition  met  with  the  general  assent  of 
tfaa  House,  and  the  bill  was  read  a  second 
time,  and  the  Select  Committee  nominated 
OB  Thursday.  In  our  two  last  volumes 
will  be  found  ample  information  respecting 
this  measure,  as  we  devoted  much  space 
and  time  to  bringing  all  the  information 
respecting  it  before  our  readers.  Thus,  we 
printed  at  length  all  the  evidence  respect- 
ing it  contained  in  the  Appendix  to  the 
Heal  Property  Reports,  17  L.  O.  j^.  209, 
et  seq.  We  also  gave  Mr  Stewart's  Bill, 
(which  is  in  fact,  as  we  believe,  identical 
with  the  one  now  introduced)  17  L.  O.  pp. 
359,  et  9eq. ;  and  much  other  information 
will  be  found  under  this  head  in  these  vo- 
lumes. We  have  already  expressed  our- 
selves in  favour  of  Mn  Stewart's  BUI,  and 
we  think  this  is  the  general  opinion  of  the 
profiession  ;  but  aa  we  are  only  anxious  for 
the  right  settlement  of  the  measure,  we  are 
quite  open  to  receive  any  suggestions  on 
either  side  of  the  question. 


PRINCE  ALBERT'S  NATURALIZA- 
TION  BILL. 


By  7  Jac.  1,  c.  2,  every  person  is  required 
to  receive  the  sacrament  of  the  Lord's 
Supper,  within  one  month  before  any  bill 

*  See  the  dshate-,  frnie,  p  81 . 


of  naturalization  ba  exibited,  and  also  lo 
take  the  oaths  of  supremacy  and  aBegianse 
in  the  Parliament  House,  before  his  bifl  he 
twice  read  ;  and  by  1  G.  1,  st.  2,  e.  4,  no 
person  shall  be  naturalized.  Unless  in  the 
bill  exhibited  for  that  purpose,  a  clause  be 
inserted,  to  declare  that  such  person  shall 
not  thereby  be  enabled  to  be  of  the  Privy 
Council,  or  a  member  of  eitheF  House  ei 
I^rliament,  or  take  any  office  of  ttvst,  or 
to  have  any  grant  of  Jands ;  and  by  6  G.  4, 
c.  67,  reciting  the  act  of  James,  it  is  enacted, 
that  after  the  passing  of  that  act.  it  shall 
not  be  necessary  for  any  person  who  is  to 
be  naturalized,  to  receive  the  aaciaiBent. 
A  bill  was  brought  in  on  Monday  to  pfovids 
that  a  bill  for  the  naturalization  of  Prince 
Albert,  may  be  exhibited  without  the  clause 
mentioned  in  the  recited  act  of  1   6.   1, 
and  without  his  Highness  taking  the  oaths  of 
supremacy  and  allegiance.     A  special  bill 
ci  naturalization  will  therefore  be  founded 
on  this  bill  when  it  shall  pass,  and  we  ahouki 
think  it  not  unlikely  that  it  will  provide  for 
the  precedency  of  the  Prince.     By  stat.  31 
Hen.   8,   c.    10,  the  children  and  grand- 
children, brethren,  uncles  and  nephews  of 
the  sovereign,  stand  first  in  the  table  of 
precedence.     Now  it  will  probably  not  be 
thought  unreasonable,  that  the  husband  of 
the  Queen  Regnant  should  stand  next  in 
rank  to  her  Majesty.     But  to  do  this,  as  we 
conceive,  it  will  be  necessary  to  give  him 
this  rank  by  act  of  parliament,  as  otherwise, 
the  uncles  and  aunts  of  the  Queen  would 
rank  before  him.     Of  course  his  Highness, 
after  the  act  of  naturalization  be  passed, 
may  be  created  a  peer,  or  be  raised  to  any 
office  or  dignity  in  the  state,  by  the  autho- 
rity of  the  Crown. 


NOTICES  OP  NEW  BOOKS. 

The  Poor  Law  Amendment  Acts;  tcifh  Ex- 
planatory and  Practical  Notes;  also  an 
liUroduction  and  Appendix;  with  Forms^ 
and  the  Oommissionere  Rules,  emd  Ra- 
marksupon  them*  By  S.  R.  Boaanqnet, 
Esq.,  of  the  Inner  Temple.  Barrister  at 
Law.     Lobdoh  :  A.  Maxwell.     11^39. 

Mr.  Bosanquet  has  availed  himself,  i|i  this 
edition  of  the  Poor  Law  Amendment  Aat 
of  the  various  decisions  which  have  taken 
place  daring  the  five  years'  which  have 
elapsed  since  the  act  came  into  operation, 
and  he  has  added  to  his  work  the  several 
acts  which  have  been  passed  on  the  subject 
since  the  general  act  in  1 334.  It  is  of  ad* 
vantage  to  the  profession  to  have  |be  new 
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ttatutmr.  aceonpuu«d,  to  soon  as  they  oome 
out,  With  the  best  notes  and  explanations 
that  can  be  prepared ;  but  such  notes  are 
necessarily  imperfect.  It  is  only  after  an 
act  has  undeijgone  jadicial  investigation  in 
its  naia  provisions  that  the  exact  change 
can  be  firaeisely  determined.  What  the 
iegislatore  may  have  intended,  may  be  well 
known  to  the  framers  of  the  bill,  but  those 
vrho  have  to  carry  the  law  into  effect  must 
be  guided  solely  by  what  is  expressed  in  the 
statute. 

Mr.  Bosanquet  commences  hi^  introduc- 
tion by  stating  that 

**  A  food  deal  of  donbt  and  misapprehension 
has  existed  as  to  the  f^eneral  effect  of  the 
Poor  Law  Amendment  Act.  Itfe  provisions 
have  given  rise  to  more  disputes  and  questions 
Ibati  any  other  recent  act ;  and  they  have  been 
canvassed  with  a  decree  of  activity  and  in- 
terest,  only  to  be  accounted  for  by  a  prevMiling 
disliite  and  mistrust  of  its  general  use  and  ob« 
ject. 

"  It  is  ronceived,  however,  that  this  feeling  Is 
Httle  merited  by  the  act  itself;  and  liss  arisen 
from  a  raisapprebension  of  its  general  effect, 
and  mistnterpretation  of  some  of  its  leading 
enactments,  rather  than  frdm  a  correct  view 
of  its  principles  and  provisions.  The  agents 
of  the  cominiesioners  have  parinken  of  this 
misapprehension.  With  a  statute  hastily  pre* 
(wred  and  worded,  snd  In  which  economy  of 
words  is  one  of  the  prevailing  features ;  and 
with  a  disposition  to  wrest  and  extend  its  ill- 
defined  provisions  to  their  own  preconceived 
opinions  of  what  ought  to  be  its  design, — they 
have  raided  np  an  opposition  to  their  useful- 
ness, which  might  have  been  in  a  great  measure 
avoided. 

**  Already  has  the  Court  of  Queen's  Bench 
been  compelled  to  set  aside  several  of  the 
orders  of  the  commissioners ;  and  others,  ap- 
parently founded  in  no  more  correct  rules  of 
interpretation,  will,  if  not  shielded  by  special 
acts  of  parliament  for  the  purpose,  in  all  prob- 
abHity,  be  pronounced  Illegal.  Numerous 
appKeattoBs  and  cases  for  decision  are  now 
pending  in  the  Court  of  Queen's  Bench,  and 
these  must  continue  to  increase,  unless  the 
true  meaoing  of  the  act  becomes  better  under- 
stood, and  more  justly  appreciated. 

'*  Under  these  circumstances,  it  has  been 
thought  possible,  that  an  exposition,  founded 
upon  a  close  study  of  the  statute,  might  prove 
acceptable  and  benefleial.  This  ezpositioa 
partfculiirly  relates  to  the  powers  and  duties  of 
the  commissioners,  and  oY  the  guardians  and 
other  authorities  having  the  administration  of 
the  Poor  Law  and  poor  relief  under  their  con- 
trol. No  part  of  the  act,  however,  has  been 
negfecfed ;  and  all  the  decisions  of  the  courts 
upon  matters  arising  out  of  it  have  been  care- 
fully collected. 

^'This  introduction  will  conUin,  first,  a 
general  outline,  and  then  a  more  particular 
stasetneaf  of  the  effiset  and  provisions  of  the 
aei  ^  a&d>  next,  a  viaw  and  examinatvon  of  the 


respective  powers  and  duties  of  tb^  commis. 
lioners)  ana  of  justices,  guardians  and  over* 
seers*  who  have  the  administratiov  of  the  law 
and  of  relief.  The  particuUr  exposition  of 
the  peculiar  powers  and  enactments  and  pro- 
visions, is  contained  in  the  notes  appsnded  to 
the  respective  sections." 

The  work  contains  a  general  outline  of 
the  act  of  4  &  5  W.  4,  c.  76,  followed  by  a 
particular  outline,  including  the  powers  and 
duties  of  the  Commissioners,  the  Justices, 
tiie  Ouardians,  and  the  Overseers.  Th^ 
several  statutes  are  then  stated  verbatim^ 
and  tiie  notes  comprise,  we  believe,  all  the 
cases  decided  since  the  acts  passed.  We 
wish  there  had  been  a  table  of  these  casea,' 
which  would  have  made  the  work  more 
complete,  and  have  better  shewn  the  ex- 
tent of  the  author's  labour,  llie  notes  are^ 
very  valuable,  giving  the  substance  of  the 
decisions,  with  many  judicious  remarks  on 
their  bearing  and  effect. 

In  an  appendix  is  contained,  the  formSi 
rules,  and  regulations  of  the  commissionersi^ 
the  opinions  of  the  law  ofEcers  of  the  Crown,- 
with  various  observatbns,  and  a  verf  copi* 
ous  Index. 


OX  PRESENTATION  TO  A  BENEFICE 
BELONGING  TO  A  ROMAN  CATHO, 
Lie  PAlRON. 


Br  several  acts  of  parliament  (3  /ac«  I,  c  &  s 

I  W.  &  M.  c.  26;  12  Ann.  stat.  2«  c.  14  %  and 

II  Geo.  2,  c.  17)  the  presentations  to  ssieh  be* 
nefices  as  belong  to  Roman  CatboHc  p  ttrona 
are  vested  in  the  two  universities  in  this  king- 
dom. By  stats.  12  Ann.  si.  2,  c.  14,  s.  4,  and 
11  Geo.  2,  c.  17f  besides  the  writs  of  quare 
impedit  to  which  the  nniverslties  as  piitrons 
are  entitled,  they  or  their  clerks  may  /lie  i 
bill  in  equity  against  any  person  presenting  to 
such  livings,  to  compel  a  discovery  of  auy  se^t 
eret  trasts  for  the  benefit  of  papists*  Th# 
following  decision  has  very  recently  been  mad^ 
on  these  statutes. 

*'  The  point  at  issue  Mwecn  the  partief 
comes  to  tihis:  whether  the  right  of  presen* 
tation  is  given  to  the  universities  l>y  the  alu^ 
lutes  3  Jac.  1,  c.  5;  1  W.  &  »L  c.  26; 
k  12  Ann.  st.  2,  e.  14,  in  case  of  the  disability 
of  one  coopatrou  only  out  of  many;-  or 
whether  it  is  so  given  only  in  the  ca^e  where  |i 
sole  patron,  or  all  who  have  the  righl  of 
patroiiege.  Is  or  are  disabled  by  professing  the 
Roman  Catholic  Religion.  And  the  first  ob^ 
servaUon  that  arises  is,  that  as  the  wofds  of  this 
disabling  ebiuse  in  the  statute  ol  James  are 
general,  clearlv  extending  to  aad  eompffising 
every  person  that  is  a  popish  reeilsaat  eonvicf» 
that  is,  as  ettlsrged  and  earphtined  by  the  anb- 
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•equant  ataCatef,  e?ery  penon  profening  the 
Roman  Catholic  religion,  it  followa  that  all 
which  waa  intended  to  be  effected  by  the  legia* 
lature  la  completely  accomplished,  where  there 
are  several  joint-tenants  or  tenants  in  common 
of  the  right  of  patronage,  by  holding  the  sta- 
tute in  those  cases  to  affect  no  more  than  the 
simple  diaability  of  all  the  co-patrons  who  are 
Roman  Catholics.  For  if  the  right  of  presen- 
tation, by  the  operation  of  the  disaliling  clause, 
becomes' limited  to  the  protestant  co-patrons 
only,  the  avoiding  of  any  popish  bias  or  influ- 
ence in  the  selection  of  an  incumbent,  which 
is  the  real  object  of  the  statute,  is  attained  as 
completely  as  if  the  right  of  presentation  as  to 
the  share  or  portion  of  the  Roman  Catholic 
co-patron  is  given  over  to  the  universities. 
There  is  therefore  no  necessitv,  in  order  to 
effectuate  the  object  of  the  legislature,  that  the 
presentation  in  such  case  should  be  heldio 
vest  in  the  universities;  and  the  question 
therefore,  becomes  this,  whether  the  words  of 
the  statute  require  that  interpretation.  And 
upon  this  point  it  appears  to  us  there  is  a 
marlced  distinction  between  those  words  of  the 
clause  which  confer  the  presentation  on  the 
university  and  those  of  the  disabling  clause. 
The  clause  in  the  statute  of  James,  which 
gives  the  presentation  to  the  university,  enacts 
"  that  the  university  shall  have  the  presentaUon 
when  it  shall  happen  to  be  void  during  such 
time  as  the  patron  thereof  shall  be  and  remain 
a  recusant  convict  as  aforesaid ;"  and  although 
these  words  are  not  repeated  in  the  statutes 
of  William  &  Mary  and  of  Anne»  still  we  con- 
aider  them  as  virtually  incorporated  therein, 
aa  a  direct  reference  is  made  in  both  the  latter 
etatutes  to  the  statute  of  James,  and  they  are 
declared  to  have  been  paased,  in  order  to  carry 
into  effect  the  intention  of  the  former  law. 
And  we  cannot  but  think  that  it  will  give  full 
force  and  effect  to  this  transferring  or  vesting 
clause  of  the  statute,  if  it  is  considered  as  ex- 
tending no  further  than  to  the  case  where  the 
patron,  if  a  sole  patron,  is  a  Roman  Catholic, 
or  where  dU  the  patrons,  if  there  are  several 
claiming  under  the  same  title,  are  of  the  same 
persuasion.  And  this  observation  is  entitled  to 
more  weight  when  it  is  considered  that  the 
atatate  of  James  pelves  no  interest,  but  a  power 
onl)*,  to  tiie  universities,  as  is  observed  by 
Ilobari,  C«  J.,  in  the  case  of  Duncomhe  v.  The 
Umveriity  nf  Oaford^  Winch.  11.  And  it  is 
well  established  that  the  words  creating  « 
power  .'must  be  strictly  interpreted:  and  on- 
dottbtedly  it  will  be  found,  in  all  the  cases  and 
precedents  which  have  occurred  in  Courta  of 
Law,  that  the  claim  of  the  universitiea  has  been 
made  only  where  there  hu  been  a  sole  patron 
who  ivas  a  recusant  convict.  (See  Winch's 
Entries  77 1>  Lutwyche  1100,  in  a  guere  im- 
pedii  against  the  Chancellor,  &c.  of  the  Uni- 
versity of  Cambridge;  the  case  in  Hob.  126,  and 
that  in  Winch's  Rep.  11.)  And  so  far  as  we  have 
been  able  to  search,  no  precedent  is  found  of  a 
daim  by  the  university  under  a  joint  right  to 
present  with  a  Protestant  co-patron.  But,  still 
further,  the  interpretation  contended  for  on  the 
part  of  the  defendants,  would  work  an  injury  to 


the  patronage  of  the  Protestant  co-pnlfon.  Far 
by  section  5  of  the  1  W.  &  M.,  the  cbuceUor 
and  scholars  shall  not  present  or  nominate  any 
person  who  shall  then  have  any  other  benefice 
with  cure  of  souls,  under  pain  of  the  preaeatatioo 
being  utterly  void.  And  again  by  sect.  6,  it  is 
enacted  that  no  person  so  presented  to  any  bene- 
fice with  cure  or  souls,  sull  be  absent  mm  the 
same  above  the  space  of  sixty  days  in  noy  one 
year,  under  the  penalty  that  the  benefice  ahsli  be- 
come void.  Ana  these  two  restrictions,  wluch  are 
very  property  placed  under  the  power  of  pre- 
sentation, when  the  university  takes  the  wlmle, 
throw  a  burden  upon  the  right  of  presentation 
belonging  to  the  Protestant  co-patron,  which 
did  not  exist  before.  And  as  there  coold  be  no 
possible  reason  for  the  enactment,  which  ahonld 
operate  against  the  rights  of  a  Proteataot  a>> 
patron,  we  think  these  clauses  afford  a  key  to 
the  meaning  of  the  statute,  and  shew  that  the 
legislature  had  nothing  in  view  beyond  giving 
the  power  to  the  universities  to  present,  where, 
by  the  recusancy  of  the  patron,  or  all  the 
patrons,  under  the  same  title,  the  whole  power 
of  presentation  would  devolve  on  them.  Upon 
the  whole  therefore,  we  think  that  the  caae  of 
the  trnusfer  to  the  universities  of  the  power  to 
present,  where  one  or  some  only  of  the  co- 
patrons  are  disabled,  is  either  a  casms  omunm  in 
the  statute,  and  then  we  cannot  extend  the 
statute  to  comprehend  it ;  or  that  the  legiab- 
ture  designedly  excluded  it,  or  confined  the 
vesting  of  the  power  of  presentation  in  the 
universities  to  a  vesting  of  the  entire  right: 
ill  either  of  which  cases  the  judgment  moat  be 
for  the  plaintiff.  And  by  this  conatmctioo  no 
injury  can  be  occasioned  in  any  case  to  the 
ordinary,  who  at  all  times  has  a  clear  conrae  to 
follow,  perfectly  free  from  all  doubt,  whereby 
he  can  never  be  treated  as  a  d'latnrber,  m.  the 
admitting  and  instituting  the  presentee  of  the 
one  Protestant  co-patron ;  for,  according  to  Co. 
Litt.  186,  6.,  "if  one  joint-tenant,  or  teoast  m 
common  present  severally,  the  ordinary  may 
either  admit  or  refuse  to  admit  such  a  pre- 
sentee, unless  they  join  in  presentation;  and 
after  six  months,  he  mw  in  that  case  preseot 
by  lapse."  J.u(%ment  for  the  plaintiff.  Ei» 
werdi  v.  ne  Biikop  of  Eseter,  5  Ring.  N.  C 
652. 


THE  STUDENTTS  CORNER. 


SUr, 


WILLS  ACT. 


I  PSRCxiVB  in  the  Legal  Olnerver  of  28tk 
December,  paf;e  169,  a  letter  entitled  «' Wills 
Act,"  which  gives  a  brief  statement  of  a  dis* 
custton  that  lately  arose  respecting  a  devise 
under  rather  peculiar  circumstances;  the  writer 
concluding  by  saying  that  he  should  feel  con- 
siderably indebted  to  any  of  your  coatributon 
who  might  deem  it  worth  while  to  atate  any 
arj^ument  which  supported  the  doctrine  theron 
laid  down. 

Upon  reference  to  the, case  It  will  lie  ob- 
served that  a  father  devises  to  his  son  ia  fee 
I  simple,  who  dies  in  the  lifc-timt  of  his  fiitber. 


i 


C^  ihe  LeffdUf  tf  Slerif^  Poundage. 


981 


Ifftviflg  pre? HHitly.  by  bis  will  disposed  in  f^e« 
nerai  words  of  all  his  real  esiate  to  an  entire 
stranger  in  blood.  The  8on»  when  he  died,,  left 
tssue  a  son,  who  was  alive  ai  the  death  of  his 
j^ndfather*  ft  was  cnnteuded  that  the  ^(raiid- 
•on  liad  no  interest  in  the  estate,  but  that  tlie 
devisee  of  the  son  was  entitled  to  it  $  and  the 
ground  upon  tvbieh  such  opinion  was  formed, 
wa»  I  Vict.  e.  26,  s.  3X  Tliis  it  a  brief  outline 
of  the  subject  which  has  given  rise  to  doubts 
and  discussion. 

The  above-mentioned-  clause  in  the  act  de- 
serves particular  notice,  for  it  is  not  the  issue 
of  the  deceased  devisee  or  legatee  who  is  put 
into  his  place  to  receive  the  liounty  of  the 
testator  ;>  but  it  is  the  verson  who  would  liave 
been  entitled  to  receive  it  if  the  det-eased  devisee 
Of  legatee  had  survived  the  trsutor  and  died 
shortly  afterwards.. 

Suppose,,  therefore,  that  the  deceased  devisee 
•r  legatee  had  left  a  will,,  and  disposed  of  the 
property  intended  for  him.  bv  his  father's  will, 
his  legaleea  would  be  entitled  to  it  as  such, 
though  they  might  be  strangers  in  blood. 

Security  would  be  effected,,  therefore^in  order 
to  prevent  disappointment,  where  any  legatee 
or  devisee,  being  a  child  or  other  issue  of  the 
testator,  die  in  his  lifetime,  leaving  issue,  whom 
the  testator  might  wish  to  sulistitute  for  the 
deceased  per^ton,  by  maldng  &  coilicil  to  his 
will,  expressly  giving  to  them  in  unecj^uivocal 
teruM,  the  property  which  had  been  given  to 
the  deceasea. 

To  support  the  doctrine  laid  down  which  the 
author  of  the  letter  alludes  to,  it  must  lie  shewn 
that  the  son  at  the  time  of  making  his  will,  was 
aware  of  the  **guo  animo"  with  which  his 
lather's  will  was  formed,  else  if  a  contrary 
opinion  be  maiiituined,  it  would  be  allowing  the 
son  Cthe  devisee  in  fee)  the  power  of  devising 
an  estate,  in  wliicb  at  the  moment  of  his  death 
he  had  not  the  shadow  of  an  interest  of  any 
kind,  seeing  that  the  devisor  (his  Esther)  was 
ac*tiiallv  living.  And  most  of  your  readers 
moat  anubiless  be  aware  that  **  n€m&.  est  hmres 
vitfeuiU.'*  G.  D. 


ON  THE  LEGALITY   OF  SHERIFFS- 
POUNDAGE. 


every  remunerations  and  that  ^he  saving 
clause  of  the  table  dots  not  help  the  elaim  of 
poundafife,  it  not  being  for  a  dutp ;  and  that  ac- 
cidental  omission  of  so  important  a  charge  as 
poundage,  in  a  table  which  would  naturally 
l>e  looked  to  lu  a  perfect  guide  in  all  common 
cases,  is  improbable. 

For  the  claim,  a  duty  may  perhaps  be  at- 
tempted to  be  shewn,  on  which  to  tound  tlie 
claim  of  poundage  \  ancf  of  course,  Datnes  v. 
Gnfiths  will  be  cited  to  shew  that  the  act  did 
not  intend  to  meddle  with  poundage. 

On  the  whole,  I  am  bv  no  means  convinced 
of  the  legality  of  pounciage ;.  but  leading  the* 
question  of  legality,  we  come  to  what  must  and 
ought  to  be  the  ultimate  question.  Do  the 
sheriff  and  his  officers  receive  more  than  a 
propet  iietmineraiion  h  if  not,  v^ho'  an  tulden^ 
dum  to  the  taMe  woald  in  that  case  appear  de- 
sirable) let  us  rest  satisfied  with  the  decision ; 
if  they  do,  then  (wliether  the  charge  of  pounds 
age  be  legal  or  illegal)  by  all  means  let  *'  A 
Country  Attorney,"  and  others  competent  to 
jndge>.U8e  their  efforts  to  obtain  a  reduction. 

F.  W.  D. 


r 


Sir. 


As  the  letter  of  ''Another  Country  Attor. 
ney,"  in  your  number  for  the  14th  December, 
seems  to  call  for  the  expression  of  my  assent 
or  dissent,  I  trouble  you  once  more. 

The  decision  in  Dmries  v.  GrifitKi  is  cer- 
tainty  autte  i^nist  my  former  view  r  but,  I 
caoDOt  nelp  still  entertuning  some  doubt,  and 
own  I  am  not  convinced  by  the  observations  of 
the  judges^  as  reported^  4  Mees.  &  Welsby 
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Against  the  claim  of  poundage  it  may  be 
urged  :  that  the  '*  N.  hr  to  the  table  inform- 
ing sheriffs  that  by  the  act  they  are  punishable 
for  contempt  if  they  "  extort,  demand,  take, 
accept  or  receive  any  fee,  gratuity,  or  reward 
not  hereby  {bg  the  table)  allowed,"  clearly 
sbtiva  that  the  judges'  intention  was  to  provide 


It  gives  me*  great  satisfaction  observing  the 
lettecs  of  your  corresdondents  on  this  subject, 
and  inasmuch  as  1  entirely  agree  jvith  them, 
as  to  the  injustice,  not  to  sav  illegality,  of  such 
a  charge  as  that  set  up  by  the  sherififs  for  ex- 
ecuting a  CO.  «a. ;  for  doing  which  their  offir 
eers  are  paid  a  caption  fee,  (which  in  itoelf  is 
quite  sufficient)  but  they  must  add  a  charge 
for  poundage^  which  is,  as  I  shall  be  able  to 
shew,,  wholly  illegal  according  to  the  I  Vic.  c. 
55,  ss.  2  &  3,  which  enacts  "that  it  shall* be 
lawful  for  sherids  or  their  officers  to  receive 
such  fees,  and  no  more,  as  shall  lie  allowed  by 
any  taxing  officer  of  the  Couru  of  Law  at  West- 
minster,  under  the  sanction  and  authority  of 
the  said  Courts  respectively ;"  and  then  It  goes 
on  to  say  *'that  sheriffs  or  their  officers  taking 
fees  not  allowed,  or  greater  fees  than  are 
allowed,  shall  be  guilty  of  a  contempt,  and 
shall  be  punished  accordingly." 

Now  Sir,  upon  reading  this,  every  lawyer 
must  clearly  see  that  the  charges  of  the  sheriff 
for  executing  a  ca.  sa,  are  to  be  at  fixed  rates, 
or  such  charges  as  a  Master  shall  allow  on  lax- 
ation ;  and  Sir,  I  would  ask  is  there  to  be 
found  any  such  charge  as  that  of  poundage  on 
a  ctf.  #fi.  in  any  rule  or  order  of  a  court  or 
judge?:  I  submit  not ;  neithes  is  it  allowed  oa 
taxation,,  for  the  best  of  reasons ;.  because  the 
charges  for  an  execution  are  not  included  in 
a  bill  of  costs  at  all,  they  being  in  the  case  of  a 
yl./«.  levied  by  the  sheriff  on  the  property  ot 
the  debtor  f  in  that  of  a  ctr.  j«w  the  debtor 
shoiild  pay,  and  not  the  creditor,  wIm  of  all 
parties  concerned  sliould  l>e  entirely  exone- 
rated, but  who  alas^  is  too  often  saddled  with 
this  said  poundage,  because,  forsooth,  it  is  cus- 
tomary  that  he  should  pay  it. 

However,  Sir,  the  profession  Have  the  remedy 
in  their  own  hands,  by  refusing  to  pay  it.  If 
such  a  claim  were  attempted  to  be  enforced,  it 
would,  I  am  assured,  utterly  fall.  J.  A. 
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QUESTIONS 
AT  THE  EXAMINATION. 

Hilary  Term,  1840i 


I.    FBBLIMXNART. 

Where  did  you  serve  your  clerkship } 
State  the  particular  hranch  or  braochea  of 
the  law  to  which  you  have  princ^ally 
'af^lied  yourself  duriag  your  clerkship. 
Mention  some  oi  the  principal  law  books 
you  have  read  and  studied. 

II.   COMMON  AND  STATT7TB    LAW,  AND   PBAG- 
TICB  OF  THB  COURTS. 

Can  the  judges  amend  defects  in  records 
after  judgment  given  ?  if  so,  how  must 
it  be  done  ? 

In  what  cases  may  the  judge  certify  to  de- 
prive the  plaintiff  of  costs,  and  when  and 
how  must  his  certificate  be  obtained  ? 

If  one  of  several  defendants,  who  defended 
jointly,  be  acquitted,  will  he  now,  as  for- 
merly,  be  restricted  to  forty  shillings  only 
for  his  costs,  or  in  what  proportion  wiH 
he  be  entitled  ? 

In  what  cases  may  a  defendant  be  now  held 
to  bail  ?  and  how  must  you  proceed  } 

If  a  feme  sole  obtain  judgment  and  marry 
beforp  execution,  what  must  be  done  in 
order  to  execute  the  judgment  ? 

Where  an  infant  joins  an  adult  in  a  warrant 
of  attorney,  is  it  wholly  void,  or  to  what 
extent  ? 

Has  a  copyhold  tenant  of  a  manor  a  right 
to  an  unqualified  inspection  of  the  court 
rolls  and  books  of  the  manor  ?  and  if  so, 
before  or  pending  action  ? 

In  what  cases  may  cattle  be  impounded  ? 
and  if  impounded  for  an  excessive  sum, 
what  are  the  remedies  ?  and  against  the 
party  impounding,  or  against  the  pound- 
keeper  ? 

will  a  tender  be  good  if  clogged  with  any 
and  what  conditions  ? 

State  some  of  the  nuisances  affecting  dwel- 
ling houses  and  lands  for  which  an  action 
will  lie. 

State  the  instances  (if  any)  in  whic^  a^ar* 
rier  is  not  liable  for  the  lo^  of  goods 
intrusted  to  him  ? 

Is  a  tenant  liable  to  pay  the  rent  of  premises 
accidentally  destroyed  by  fire,  under  any 
and  what  circumstances  r 

May  the  owner  of  a  horse  which  wa3  stolen 
from  him  retake  it  in  any  and  what  plac^  ? 
When  is  a  master  answerable  for  damage 
.done  by  his  servant,  and  when  not ) 


Where  « landford  grants  a  mortgage,  and 
aftervrards  lets  the  premises  by  leaae  or 
at  will,  can  the  mortgagee  ditstrain  for 
rent  if  the  tenant  has  not  attorned  to 
him,  or  what  remedy  has  he  againat  the 
tenant?  and  would  the  remedy  be  the 
same  if  a  lease  had  been  granted  of  tlie 
premises  before  the  mortgage?  and  if 
not,  what  would  be  the  difference  ? 

III.  CONVBTANCING. 

What  are  the  denominations  of  the  several 
parts  of  a  deed  of  conveyance  by  release  ? 
and  state  the  form  to  prevent  dower  ? 

What  are  the  usual  covenants  for  title  en- 
tered into  by  a  vendor  in  his  conveyance 
to  a  purchaser  of  a  fee  simple  estate  ? 

What  is  the  difference  between  an  estate  in 
fee  iBtmple,  and  an  estate  in  tail  geneFal  ? 

How  far  back  has  a  purchaser  of  land  a  'right 
to  require  the  title  thereto  to  commence  ? 

Is  it  customary  for  the  vendor  or  the  pur- 
chaser to  bear  the  expence  of  preparing 
the  abstract  of  the  title  to  the  estate  to 
be  conveyed?  and  which,  accordtng  to 
custom,  bears  the  expence  of  the  con* 
veyance  ? 

What  is  the  difference  between  a  fre^iold 
and  a  copyhold  estate  ? 

If  a  copyh!^  estate  is  to  be  the  subject  of 
a  conveyance,  by  what  means  is  it  u»naUy 
conveyed  ? 

What  is  the  meaning  of  an  assignment  of  a 
term  to  attend  the  inheritance  ? 

If  an  outstanding  term  has  never  been  a»- 
signed  to  attend  the  inheritance,  at  whose 
expence  is  such  assignment  to  be  made  ? 

In  what  respect  does  an  estate  limited  to 
joint  tenants  in  fee,  and  tenants  in  coaa- 
mon  in  fee,  differ  ? 

In  what  respect  does  an  incorporeal  heredi- 
tament differ  from  a  corporeal  heredita- 
ment ? 

Who  are  incapable  of  making  a  will  ? 

What  are  the  requisites  to  be  attended  to 
in  the  execution  of  a  will  under  tbe  re- 
cent Statute  of  Wills  > 

If  a  person  die  intestate,  leaving  a  widow* 
one  child,  three  children  of  a  deceased 
child^  and  a  brother  and  sister,  in  what 
manner  would  the  intestate's  ponoiial 
estate  be  distributable  ? 

Should  the  direction  to  sell  an  eatale  be 
absolute  or  discretionary,  in  order  to 
constitute  an  equitable  qonversion  of  the 
freehold  into  personalty  I 


IV.  BQUITT.  AND  FRACTICB  OF  THB  COXTaTS. 

Through  the  intervention  of  wioft'  peraon 

must  an  infont  sua  in  a  CQOftol  fiqwity  ? 
I 


Qfie8iktm»  ol  the  Hilary  Term  BxanUm^Un* 


333 


C«a  or  caotiot  a  bill  be  filed  cm  behalf  of  an 

inhnt  without  his  conseat  ? 
If  a  aait  be  instituted  6a  behalf  of  an  infant 
which  b  considered  to  be  injurious  to  his 
interests,  in  what  way  will  the  Court,  on 
a  representation  to  that  effect  being  made, 
proceed  in  order  to  ascertain  whether  it 
be  well  or  ill  founded  ?  and  if  the  former, 
what  course  will  it  adopt  ? . 
If  a  bill  be  filed  on  behalf  of  a  married 
woman  against  her  husband  without  her 
consent,  will  this  circumstance,  on  its 
being  made  out  to  the  satisfEiction  of  the 
Court,  involve   any,  and  if  any,  what 
consequences  ? 
If  a  bill  be  filed  by  a  man  and  his  wife 
touching  the  personal  property  of  the 
wife,  and  the  husband  die  pending  the 
suit,  does  or  does  not  that  circumstance 
cause  an  abatement  of  the  suit  ? 
Is  the  objection  for  want  of  parties  to  a  bill 
taken  in  the  same  manner,;where  such 
objection  appears  on  the  &ce  of  the  bill 
itself,  as  where  it  does  not  so  appear  ?  If 
different,  then  state  what  are  the  proper 
modes  of  objection  applicable  to  each  of 
these  two  cases. 
Where  a  cause  has  proceeded  to  a  hearing, 
and  is  then  ascertained  to  be  defective 
for  want  of  parties,  does  or  does  not  that 
circumstance  form  a  ground  for  a  dis" 
missal  of  the  bill,  or  wiU  the  Court  adopt 
any  other,   and  if, so,  what  course  in 
consequence  of  sueh  defect  ? 
Is  there  or  is  there  not  any,  and  if  any, 
what  circumstance  appearing  on  a  de- 
fendant's answer,  which  will  prevent  a 
plaintiff  from  proving  a  deed  vivd  voceat 
the  hearing  of  a  cause  ? 
In  a  suit  for  a  specific  performance  of  a 
contract  for  the  sale  of  an  estate,  is  it 
competent  to  either  the  vendor  or  the 
purchaser  to  obtain  a  reference  to  the 
Master  as  to  the  title,  or  can  this  be  done 
by  one  only,  and  which  of  such  contract- 
ing parties  ? 
Can  or  cannot  an  infant  maintain  a  suit  for 
the  specific  perfiormance  of  a  contract  ? 
And  give  the  reason  for  your  opinion, 
whatever  it  may  Ife. 
Where  a  submission  to  reference  has  been 
made  a  rule  of  a  court  of  common  law, 
has  or  has  not  a  court  of  equity  jurisdic- 
tion to  afford  relief  against  the  award 
which  has  been  made  in  pursuance  of  such 
aubmission  ? 
In   a  suit  in  Equity  by  an  incumbrancer 
against  a  purchaser  for  valuable  consid- 
eration, in  which  such  purchaser  is  sought 
to  be  affected  with  notice  of  the  incum- 


branoe,  and  in  which  such  notice  is 
proved  by  one  witness  only,  bat  is  posi- 
tively and  expressly  denied  by  the  an- 
swer ;  in  whose  favour  will  the  Court  de-- 
cree  ^ 

Are  there  any  circumstances  under  which 
an  agreement  for  a  lease  for  twenty-one 
years,  not  made  in  writing,  would  be  in- 
forced  by  a  Court  of  Equity  ?  if  so,  state 
'  those  circumstances,  and  on  what  grounds 
such  an  equity  would  prevail. 

At  what  period  after  a  mortgagee  has  taken 
possession  of  the  mortgaged  estate,  and 
under  what  circumstances,  is  the  mort- 
gagor barred  of  his  right  to  redeem  the 
estate  ? 

A  testator,  by  his  will,  having  given  a  pecu- 
niary legacy  to  ^.,  is  induced,  when  in  a 
state  of  great  mental  and  bodily  weak- 
ness, and  through  the  fraud,  influence, 
and  circumvention  of  B.,  to  revoke  the 
legacy,  and  by  a  codicil  to  his  will  to  give 
it  to  B,  himself.  Is  or  is  not  this  a  case 
in  which,  after  the  testator's  death,  and 
assuming  that  the  facts  above  stated 
could  be  clearly  established,  you  would 
.  advise  A,  to  have  recourse  to  a  Court  of 
Equity  against  B. }  If  yea,  state  the  re- 
lief that  you  would  seek  to  obtain  for  A. 
If  no,  give  the  reasons  for  your  n^t 
reconunending  the  suit. 

V.   BAKKaUFTCT  AKB  FRACFXCB  OF  TBB 

COUBTS. 

What  are  the  facts  necessary  to  be  stated  in 

t&e  petitioning  creditor's  affidavit  of  debt 

to  strike  the  docket  ? 
State  the  most  usual  acts  of  bankruptcy. 
Within  what  tim^  must  a  town  fiat  be 

prosecuted  ?  and  within  what  time  must 

a  country  fiat  be  prosecuted  ? 
Does  a  fiat  abate  at  any,  and  what  time^  by 

the  death  of  the  party  against  whoa^  it 

has  issued  ? 
Can  a  creditor,   having  a  security  for  hb 

debt  by  way  of  mortgage,  be  a  petitioning 

creditor  ? 
For  what  purposes  may  joint  creditoca  of  a 

firm  prove  under  a  fiat  against  one  of  the 

firm. 
Can  a  creditor,  holding  a  joint  and  separate 

security  (such  as  a  bond  or  note),  prove 

his  debt  under  both  the  joint  and  separate 

estates,  or  must  he  ekct  ? 
If  the  funds  under  a  fiat  are  inaufficient  to 

pay  the  expeuces,  are  the  creditors,  who 

have  proved  liable  to  contribute^  or  muq|t 

the  assignees  bear  the  loss  ? 
What  amount  of  debt  proved  entitles  a 


SELECTIONS 
FROM  OOKR£SPONDEN€S. 


984    QiMf/tOM  ui  tht  HUaiy  Term  ExMmiimiiom.^SeUeiimu/fim  Corrtipondgmee. 

creditor  to  vote  in  the  choice  of  aasagnees?   Under  what  dnsmnstaiioee  ere  justiceBrt- 
and  what  amonnt  entitles  a  creditor  to       quired  to  commit  a  person  so  charged  > 
sign  the  certificate  of  conformity  ?  May  the  Court  of  Queen's  Bench,  or  a 

If  the  certificate  be  signed  by  a  suffident       Judge  in  vacation,  admit  a  prisoner  to 
number  of  creditors  in  amount  and  value,       hail  in  any.  and  what  cases  t 
have  the  commissioners  a  discretionary 
power  to  refuse  the  certificate? 

What  is  the  course  to  be  taken  by  creditors 
to  expunge  an  improper  proof  of  debt 
under  a  fiat ' 

Has  the  landlord  any  and  what  priority  for 
rent  in  cases  of  bankruptcy  ? 

Iff  after  adjudication,  the  petitioning  credi- 
tor's debt  should  be  found  insufiicient,can 
any  and  what  course  be  taken  to  remedy 
the  defect  ? 

What  proceeding  most  be  taken  by  a  cre- 
ditor to  enforce  payment  of  his  dividend  ? 

Under  any  and  what  circumstances  do  goods 
and  chattels  of  which  the  bankrupt  has 
the  possession,  but  of  which  he  is  not  the 
owner,  pass  to  his  assignees  } 

VI.  cmnaifAL  law  and  pbocbsdimgs  bb- 

FOBB  JUSTICBS  OF  THB  PBACB. 

What  is  a  constructive  taking,  in  larceny  ? 
In  an  indictment,  or  in  a  summary  proceed* 

ing  for  a  malicious  injury  to  property,  is 

msJice  against  the  owner  essential  ? 
When  is  a  prisoner  said  (legally  speaking) 

to  stand  mute  ? 
What  offence  is  the  advising  a  prisoner  to 

stand  mute,  and  how  is  it  punishable  ? 
Who  is  an  accessory,  ^^ore  the  fact  ? 
Who  is  an  accessory  after  the  fact  ? 
Are  there  any  crimes  in  which  there  cannot 

be  accessories   be/ore  the  fiict?  If  any, 

give  examples. 
Are  there  any  crimes  in  which  there  cannot 

be  accessories  either  before  or  after  the 

fact  ?  if  any,  give  examples. 
If  the  verdict  of  a  coroner^s  jury  be  "  wilful 

mnrder,"  and  the  grand  jury,  upon  a  bill 

of  indictment  for  wilful  murder  being 

preferred,  find  a  true    bill  for  "  man- 
slaughter '*  only,  how  must  the  prisoner 

be  arraigned  and  put  upon  his  trial  ? 
What  number  of  peremptory  challenges  of 

jurors  is  a  prisoner  entitled  to  on  his 

trial  for  high  treason  ?  and  what  number 

on  his  trial  for  murder  or  felony  ? 
Is  there  any  limit  to  challenges  for  cause  or 

reason  assigned  ? 
Is  an  alien  indicted  for  a  felony  entitled,  on 

application  to  the  Court,  to  have  aliens 

on  the  jury  by  whom  he  is  to  be  tried  ? 

If  so,  how  many  ? 
Under  what  circumstances  are  justices  of 

the  peace  required  to  admit  to  bail  il  per- 
son charged  with  felony  t 


PRBLIMIHVXARV  BXAHTIfATIOK   OF  AKTICLSO 

CLBRK9. 

Tu  the  Editor  of  ike  Legul  Ohiemer. 
ftJir, 
Thbrb  18  no  sulijcct  apon  which  the  palilic  is 
lo  well  Mf(ree<t  u  the  necessity  of  kecpiofc  up 
the  respectability  of  the  ineiubers  of  the  lq(sl 
prore««toi>,  and  more  CdpeciaUy  that  of  Uir. 
attomtsys;  far  this  purpose  many  nikrs  have 
been  made  and  taxes  imposed  without  entirely 
prcKlucin^  the  desired  effect. 

It  strikes  me  that  the  following  role,{if  rightly 
acted  upon,,  would  ant  only  speedily  decreaM 
the  nninher,  hut  increase  the  respectability  of 
that  brancli  of  the  profession — ^viz.  that  every 
person  before  he  is  articled  should  be  compelled 
to  pass  an  examination  in  the  followinir  »r  dome 
similar  branch  of  education,  say,  CssMr**  Coai- 
mentaries,  Virs^il,  Xenopbon,  and  the  first  three 
iKioks  of  Euclid,  and  a  proportionate  qiiaatity 
of  Al^ehra:  all  this  any  person  of  ordinary 
capacity  can  attain  at  the  common  grammar 
school !i,  before  he  arrives  at  the  age  of  sixtcea. 
A  certain  attendance  at  the  college  iu  Edtnbo- 
roQgh  ia  required  to  enable  a  person  to  become 
a  writer  lo  tlie  signet.  The  Society  of  the 
Inner  Temple  require  an  examination  some- 
thing; like  this. 

My  atteutinn  has  been  often,  but  more  par- 
ticularly called  to  this  subject  withiu  the  li?t 
twelve  months,  by  several  instancis  of  disrnm- 
table  rnnduet  on  the  part  of  atiomies  ;  and  it 
13  remarkable  that  none  of  them  would  have 
been  in  the  profession  if  the  rule  above  mea- 
tioned  had  been  made  a  dosen  years  ago. 

I  trust  that  some  of  your  numerous  readers 
will  take  the  matter  up,  and  get  some  such 
measure  carried  into  eSecL 

An  Old  SraacaiBxa. 


NON-PATMBMT  OV  COUNTRT  AOBNTS. 

Mr.  Editor, 
I  beg  to  draw  your  attention  to  what  appears 
to  me  to  lie  a  crying  evil,  viz.  the  practice 
which  some  London  attohieys  adopt  of  employ- 
ing a  country  agent  to  serve  process  in  aa  ac* 
tion,  and  then  neglecting  and  refusing  to  pay 
his  fees.  I  know  of  three  cases  in  which  one 
person  has  received  this  treatment;  and  I 
should  feel  extremely  obliged  if  any  of  yonr 
nutnerotts  correspondents  could  point  out  his 
remedy,  as,  notwithstanding  I  have  made  dili- 
gent search,  I  cannot  find  an?  rule  on  the  sub- 
ject, althou|th  there  certainly  should  l>e  one 
acconling  to  the  well  known  maxim  **  that  there 
is  no  wrong  irithout  a  remedy." 

A  CdNSTANT  RsADsa. 
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•UABILITT  FOR  BROKEN  WIKOOWB. 

Sir, 
A  few  days  a^o  my  attention  was  drawn  to 
the  following;  case,  which  many  ^«*nlknien  of 
the  legal  profession  have  not  been  able  to 
answer: — ''A  person,  whilst  wralkng  in  a 
fftreet,  accidentally  liroke  a  very  large  square 
of  plate  glass  in  a  shop  window,  value  twenty 
l^ineas.  He  tendered  dtf.  ^,,  the  price  of  an 
^nHnary  sited  square  of  common  glass,  which 
sum  the  shopkeeper  refused  to  accept,  aod  has 
threatened  proceedings  agalnit  the  person  to 
reciHrer  the  full  value.'*  Can  any  of  your 
readers  inform  me  whether,  under  these  cir- 
cumstances, a  person  is  obliged  to  pay  more 
than  ivffideni  t^  repimet  ««  wrtiinarp  nxed 
equare  or  glass.  B. 


COURT  OP  RBaOBSTS. — SUGOBSnOK. 

Sir, 

I  beg  to  call  vour  attention  to  the  report  of 
(he  case  oiJoekmtin  v.  Clother^  pp.  78  &  19  of 
your  work,  in  which  1  think  there  must  be 
some  error.  The  question  ia  dispute  was 
whether  a  defendant  was  eatitied  to  his  costs 
oa  the  plaintiff  taking  a  less  sum  than  40if. 
out  of  court,  where  the  defendant  resided 
withsB  the  jurisdiction  of  a  court  of  requests; 
aad  Mr.  Baron  Mderton  is  made  to  s«¥,  "  the 
defendant  should  tlierefore  have  pleaded  thmt 
he  redded  wiihia  the  Ciiy  o/  Gdmceiier^  and 
that  be  was  not  indebted  to  the  plaintiff  in  the 
amount  of  40#. 

Now,  it  a(>pear8  to  me,  that  your  reporter 
most  have  mistaken  the  words  of  that  learned 
Judge,  it  havinff  been  decided  in  several  cases 
that  the  objection  is  not  to  be  taken  by  plea, 
but  by  a  suggestion;  and  therefore  the  proper 
course  would  have  been  for  the  defendant  to 
have  pleaded  merely  that  he  was  not  indebted ; 
smd  unless  upon  the  trial  the  plaintiff  had  ob- 
tained  a  verdict  for  40ff.  and  upwards,  a  sugges- 
tion might  have  been  entered  to  deprive  the 
plmntiff  of  his  costs.  W.  8. 


Sir. 


LAW  OF  ATTORNBT8* 


A,  and  B,  are  in  partnership  as  attorneys  ; 
ji,  is  admitted  an  attorney  of  the  Common 
Pleas,  B,  not.  Thttj^  were  employed  by  a 
client  to  defend  an  action  brought  against  him 
in  the  Common  Pleas  in  1834.  During  the 
progress  of  the  defence,  B,  was  admitted  an 
attorney  of  thai  Court. 

Can  ji.  and  ^.,  in  an  acdon  brought  against 
them  by  the  client  for  money  had  and  received, 
set  off  the  whole  of  their  bill  of  costs  incurred, 
when  B.  was  not  admitted  an  attorney  of  the 
Common  Pleas,  or  only  so  much  as  was  done 
after  B,  was  admitted  an  attorney  of  that 
Court  ?  See  Latham  v.  Hyde^  1  C.  &  M.  128; 
1  DowL  P.  C.  694.  T.  P. 


SUPERIOR  counts. 
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OBTI8R. — ^ALIBN. — RIGHT  OF  THE  CROWK. 

A  demee  of  hndi  to  EnflUh  mebjects,  in 
iruet  to  seii  and  invest  tie  proceeds  in  the 
pmhSe  /kndif  in  trust /broersons,  some  ^ 
whom  were  o^ens  t  H fid  upon  a  biil^  to 
which  the  Attormep  General  was  a  party ^ 
that  the  crown  haa  no  right  as  against  the 
aliens  aver  the  iands  or  the  proceeds  qf  the 
oah  of  them. 

Mrs.  Elisabeth  Sheldron,  who  died  in  1829, 
by  her  will,  dated  Oct.  1824,  appointed  real 
estate,  over  which  she  had  power  of  appoint- 
ment, to  trustees  for  ever,  upon  trust  to  sell 
the  same  absolutely;  and  she  directed  that 
they  should  stand  possessed  of  the  monies  to 
arise  from  such  sale,  upon  trust,  after  payment 
of  expenses  and  moitpges  affecting  the  estaie, 
to  invest  the  residue  in  the  public  funds  or  real 
securities,  and  to  stand  possessed  of  such  funds 
and  securities,  as  to  one  sixth  part  thereof,  in 
trust  to  pay  the  interest  and  annual  produce 
thereof  to  the  testatrix's  daughter,  Mrs.  Caro- 
line Weston,  for  her  separate  use,  during  her 
life,  remamder  to  her  children  then  born,  or 
thereafter  to  be  born  by  her  then  husband 
John  W.  Weston,  or  any  future  husband,  in 
such  shares  and  at  such  times  as  in  the  will 
mentioned.    The  testatrix  dhrected  the  trus- 
tees to  stand  possessed  of  the  other  five  sixth 
Sarts  of  the  siud  funds  for  each  of  her  other 
ve  daughters  and  their  children  in  like  man- 
ner.    Pour  of  the  daughters  were  married  to 
aliens,  and  some  had  children,  who  were  aliens. 
One  of  the  daughters  was  unmarried.  The  will 
further  provided  that  in  the  event  of  any  of 
the  six  daughters  dying  without  leaving  issue, 
who  should  live  to  acquire  vested  interests,  the 
husband  of  such  daughter  should  enjoy  a  life 
interest  in  his  wife's  share,  with  right  of  sur* 
vivorship,  and  if  all  the  daughters  should  die 
without  learing  such  issue  as  aforesaid,  there 
was  an  ultimate  trust  for  English    subjects. 
The  bill  was  filed  in  1832,  by  the  Count  De 
Hourmelin,  husband  of  one  of  the  daughters, 
and  his  wife  and  their  child,  and  by  the  un- 
married   daughter,  against  the   trustees,  for 
carrying  the  trusts  of  the  will  into  execution ; 
and  by  a  decree  made  therein  in  1835,  the  e^ 
tate  was  ordered  to  be  sold.    Lord  Radnor  bid 
13,400/.  and  he  %vas  declared  the  purchaser. 
He  paid  the  money  into  Court,  and  took  excep- 
tions to  the  master's  report,  finding  that  a  good 
title  could  be  made  to  the  estate.  The  ground 
of  the  exceptions  was  that  the  will  attempted 
to  give  interests  in  lands  in  this  country  to 
aliens,  the  husbands  and  children  of  the  testa- 
trix's daughters ;  and  that  such  interests  could 
not  be  held  against  the  crown  or  transmitted 
to  a  purchaser  by  the  trustees  under  the  mnXL 
The  exceptions  were  argued  before  the  Master 
of  the  Rolls,  and  they  were  over-ruled  by  his 
Lordship. A    Lord  Radnor  appealed. 

a  1  Bewail,  79. 
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The  Soikitor  Generai  wd  Mr.  EUerton  for 
the  appellant  relied  on  Sir  John  Leach's  deci- 
sion in  the  case  of  F&urdrin  r.  Gvwdeyfi  and  on 
tlie  construction  which  has  been  UDiformly  pat 
on  the  statute  of  Mortman,  viz.  that  all  money 
to  be  raised  by  charging^  or  by  selling  land  for 
charitable  uses  is  within  the  prohibition  of  that 
statute  as  much  aa  the  land  itself.  They  sub- 
mitted that  the  Attorney  General  ought  to  be 
made  a  party  on  behalf  of  the  crown,  so  that 
the  crown  might  be  bound  by  any  decree  to  be 
made. 

Mr.  fFigram  and  several  other  counsel  for 
the  several  parties  to  the  suit. — None  of  the 
persons  beneficially  entitled  under  the  devise 
took  any  interest  iu  land ;  they  were  entitled 
only  to  certain  shares  of  a  fund  constituted  by 
the  monies  arisinir  out  of  the  absolute  sale  of 
the  land.  If  it  were  true  that  an  alien  cou'd 
take  no  interest  in  the  produce  of  land  after  a 
conversion  out  and  out,  as  was  contended  on 
the  other  side,  then  no  foreign  creditor  could  en- 
force payment  ot  his  debt  againvt  the  lands  of 
a  merchant  in  this  country,  and  no  m^rcliant 
could  effectually  execute  a  deed  of  trust  of  his 
lands  in  England  for  the  benefit  of  his  credi- 
tors, if  they  or  some  of  them  should  happen  to 
be  foreigners.  Such  a  doctrine,  if  true,  would 
put  an  end  to  all  trade'  and  commerce  with 
foreigners.  It  would  be  very  inconvenient  to 
make  the  Attorney  General  a  party,  uuless  the 
Court  required  it.  The  principle  of  the  Mort- 
main Acts  did  not  apply  to  this  case,  neither 
did  the  decision  in  Fourdrin  v.  Gowdey,  the 
circumstances  of  which  case  were  widely  dif- 
ferent, for  in  that  case  there  was  no  cou  version 
out  and  out,  and  there  was  ap  option  for  the 
legatee  to  tsJte  the  Lmd  or  the  proceeds  of  it. 
But  here  tLe  trustees,  English  subjects,  are  to 
sell  the  laud  and  give  receipts  for  the  price. 
The  legatees  take  legacies  in  personalty  only, 
and  the  aliens  may  never  take  any  shares,  the 
immediate  legatees  being  all  English  subjects. 

The  arguments  on  both  sides  went  to  a  great 
length.  They  did  nut  difier  materially  from 
these  reported  1  Beavau,  82  to  89.  The  case 
of  Roper  v.  Hadd^ffe,^^  not  there  mentioned, 
was  cited  for  the  appellant,  to  show  tliat  on  the 
construcdou  of  the  act  1 1  &  12  W.  3,  di&abliug 
papists  from  tikiug  lands  by  descent  or  pur^ 
ch(is€t  the  judges  held  that  they  would  not 
take  lands  by  devise,  nor  the  residue  of  the 
proceeds  of  lands  devispd  to  be  sold  to  pay  debts. 
That  was  analogous  to  the  construction  cf  the 
Mortmain  acts. 

The  Lord  Chancellor. — Lord  Radnor  is 
stated  to  be  a  willing  purchaser,  and  to  have 
no  wish  to  get  rid  of  the  contract ;  the  ven- 
dees are  willing  to  abide  by  it,  and  the  devisees 
desire  the  performance  of  it.  Under  these  cir- 
cumstances, would  it  not  be  eaby  to  make  the 
Attorney  General  a  defendant,  to  represent 
aiul  bina  the  rights  of  the  crown  ?  The  poiut 
for  my  consideration  is  whether  the  uuestion 
of  title,  is  so  free  from  doubt  that  I  will  decree 
specific  performance  The  result  of  my  judg- 
ment may  be  to  rescined  tlie  contruct  altoge- 
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ther,  Mid  not  decide  ai^tbing  oa  the  tzpedi- 
ency  of  making  the  Attorney  General  a  party. 
My  judgment  may  be  confined  to  the  righls  of 
the  parties  to  the  contract  to  a  specific  per- 
formance of  it. 

The  plaintiffs,  la  consequence  of  these  suk- 
gestions,  made  the  Attorney  General  a  party 
defendant  by  supplemental  bill ;  and  they  inti- 
mated the  same  to  the  Lord  Ghencellur,  bat 
there  wna  no  further  argument. 

His  Lordship,  after  taking  time  to  consider 
the  case,  began  bis  judgment  by  aaying,  the  per- 
sona claiming  to  be  entitled  to  the  legacies  lud 
properly  consented  to  make  the  Attorney 
General  a  party  to  the  suit.  The  i|uestiiH» 
now  for  hiw,  wna  whether  the  orowii  Mad  aay 
right  over  this  property,  and  his  opinion  wap 
that  it  had  no  right.  Without  giving  any 
opinion  on  the  principle  of  Sir  John  Leach'^ 
decision  in  Fourdrin  v.  Gmcdejfy  he  would  stete 
that  case.  His  Lordship  staleid  the  wiaan  facts 
of  it,  and  the  judgment,  from  the  report,  and 
said,  whether  the  grounds  of  the  decision  there 
were  right  or  not,  the  circumstances  were  dif- 
ferent  from  the  present  case ;  here  the  test^ 
trix  directed  a  conversion  of  the  e»tate  out  and 
out,  bv  the  trustees.  If  the  purchase  was  to 
be  maae  from  the  trustees,  as  the  will  directed, 
the  crown  wouM  be  excluded.  If  the  crown 
were  to  be  held  entitled  to  this  money  pro- 
duced by  the  sale  of  the  land,  by  the  trustees, 
it  must  be  entitled  to  all  legacies  and  debts 
due  to  foreigners ;  if  the  fund  to  satisfy  theiu 
is  to  be  raised  out  of  the  produce  of  lauds; 
and  it  would  follow  as  a  necessary  consequence, 
that  no  debtor,  (whether  trader  or  not  J  could 
secure  payment  of  his  debts  out  of  his  real  es- 
tates, if  any  of  his  creditors  should  happen  to 
be  foreigners.  And  no  foreigner  could  enforce 
a  claim  against  his  English  debtor  if  the  latter 
had  no  other  property  than  real  estate.  The 
testatrix  here  gave  no  option  to  the  legatees 
to  take  the  land.  If  she  had,  the  legatees,  the 
aliens,  couTd  not  enjoy  it.  The  case  of  Rt^jter 
V.  Radcliffe  did  not  upply,  although  it  came  the 
nearest  to  this  case.  Being  of  opinion  that 
the  crown  had  no  right  or  authority  over  thn 
property,  he  did  not  conceive  that  there  was 
any  occasion  to  refer  to  the  judgment  of  the 
Master  of  the  Rolls.  The  questiuu  before 
the  Court  raised  by  the  supplemental  bill  %vas 
whether  the  crown  was  entitled.  That  qnestiou 
l>eing  disposed  of,  the  supplemental  suit  was 
at  an  end.  The  executors'  costs  in  tint  suit 
ought  to  be  provided  for  out  of  the  shares  of 
the  aliens  for  Whose  protectfon  the  point  «rAs 
raised.  The  question  being  between  them  and 
the  Attorney  General,  the  general  estate  ought 
not  to  be  subject  to  the  costs  by  f«rt!cttlar  le- 
gatees. As  it  appeared  that  the  Coitrt  below 
objected  to  the  sale  of  the  estate  until  tl^ 
Attorney  General  was  made  a  party;  his  costs 
of  the  appearance  in  the  supplemental  salt 
ought  to  come  out  of  the  general  estate. 

De  Ho9irme(in  v.  Sheldon,  at  WeatmintteT, 
May  28  and  29,  and  Nov.  6, 1839. 
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[Before  ibe  Four  Judges.] 

POOR-RATE, OCCUPATION. 

'  A  bnil^ng'  erected  under  a  load  eei  p/pariia^ 
ment  tens  eeeied  in  the  county  Jueticee,  who 
Aeid  iemone  and  transacted  the  count jf  bust- 
nesi  there.  Some  of  the  roome  were  fitted 
tip  as  (ted  rooms.  A  certain  guandty  of 
plaJte  teas  bought  by  the  county  and  kept  in 
this  buUding  for  the  use  of  the  judges  at 
the  assizes.  Some  of  the  justices  sub^bed 
for  a  piantity  of  wine,  which  was  kept  in 
the  ceilars  of  the  building,  and  was  used  by 
the  justices  when  attending  at  sessions.  A 
persom  was  alwaus  resident  in  the  buiiding, 
and  took  care  nfthe  wine  and  plate.  Held, 
thnt  these  circumstances  aid  not  constitute 
such  an  occupation  by  the  county  justices 
as  to  make  the  whole  body  liable  to  be  rated 
to  the  relief  of  the  poor. 

In  this  case  the  question  intended  to  be  sub- 
mitted to  the  Court  was,  whether  the  justices 
of  Worcestershire  were  liable  to  be  rated  in 
respect  of  an  alL^ed  occupation  of  a  building 
in  the  city  of  Worcester.  The  building  in 
question  was  that  where  the  magistrates  met 
to  hold  the  sesuons  for  the  county,  and  in 
which  the  judges'  lodgings  were  situated.  A 
rate  had  been  imposed  on  this  building,  and 
there  was  an  appeal  against  it,  on  the  ground 
that  the  building  was  one  which  was  occupied 
solely  for  public  purposes.  In  answer  to  this 
objection,  it  was  stated  that  there  were  beds  in 
some  of  the  rooms,  in  which  any  of  the  ma- 
gistrates could  sleep;  that  some  of  them  occa- 
sionally did  so  $  that  there  was  a  stock  of  wine 
in  the  ceUar,  and  that  there  was  a  quantity  of 
plate  for  the  use  of  the  magistrates  when  they 
thought  fit  lo  dme  m  Uie  house  at  the  time  of 
the  aeaiont ;  diat  the  plate  had  been  bought 
bv  the  county,  but  that  the  wine  was  pur- 
cnaaed  by  a  subscription  among  the  mam- 
trafes;  and  that  there  was  a  person  resi&nt 
on  the  premises  to  take  care  ot  the  plate  and 
the  wine. 

Mr.  fFhateieyoXLA  Mr.  /FAiVfuoiv,  in  snpoort 
of  the  rate.  The  building  here  is  occupiea  by 
the  justices.  They  have  plate  and  wine  within 
the  house,  and  there  are  bed  rooms  fitted  up 
for  their  use^  so  that  there  is  in  every  respect 
a  beneficial  occupation  by  them.  [Lord  Uen- 
MffM,  C.  J. — ^And  who  are  the  parties  sought  to 
be  charged  with  this  liability ;  the  justices  of 
the  countv  at  large  ?]  Yes ;  they  reap  the  be- 
nefit, ana  they  musrt  bear  the  burden.  [Mr. 
Justice  Co/rruU'^.^What,  the  justices  for  the 
time  being  ?J  Yes ;  for  all  of  them  have  the 
right  to  sleep  in  the  building,  and  their  com- 
mon stock  or  wine  is  there.  The  wine  is  paid 
for  by  subscription  among  the  magistrates — 
there  is  ft  sort  of  head  money  payable  by  each 
magistrate  on  his  admission.  The  builaing  is 
altogether  under  the  control  of  the  magistrates, 
who  may  use  it,  not  only  at  sessions,  but  at  the 
races  aad  the  music  meetings.  The  King  v. 
Greene  decided  that  the  objects  of  a  charity, 

«  9  Bam.  &  Cress.  203. 


in  actual  occupation  of  almshouses,  paying  no 
rent  for  the  same,  and  removeable  at  the 
pleasure  of  the  patrons  of  the  charity,  were 
rateable  to  the  poor  in  respect  of  such  occu- 
pation.   It  is  clear  from  the  well-known  cases 
of  the  occupation  of  barracks  by  an  officer 
that  a  public  building  may  be  rendered  ratea- 
ble from  the  use  made  of  it  by  an  individual. 
So  may  the  workhouse  of  one  parish,  situate 
within  the  boundaries    of  another;    Britttd 
Poor  V.    fFaite.^    Even  the  guardians  of  a 
poor  law  union  may  be  rateable  in  a  particular 
parish,  in  respect  of  the  union  workhouse, 
though  the  parish  in  which  they  are  rated  is 
one  of  the  parishes  of  the  union.     The  Queeti 
V.  The  Wailingford  Union. ^    ITie  occupation 
of  the  cellarage  here  constitutes  an  occupa- 
tion pervading  the  whole  of  the  year,  and  tnat 
occupation  by  their  servant  and   with  their 
property  is  an  occupation  for  their  private 
convenience.     There  is  no  difficulty  m  en«> 
forcing  a  rate  like  the  present.    For  such  il 
purpose  the  local  act  of  parliament  under  which 
the  Duilding  was  erected,  and  which  has  vested 
in  them  the  legal  estate  in  it,  has  made  them 
a  quasi  corporation,  for  the  purpose  of  holding 
such  estate.    Though,  therefore,  all  the  magis- 
trates may  not  in  fact  occupy  the  building,  all 
are  rateable,  and  there  will  be  no  more  diffi- 
culty in  enforcing  the  rate  than  there  would  be 
in  enforcing  a  rate  upon  a  club-house  where 
all  the  members  were  not  in  actual  occupation 
of  the  club.    [Mr.  Justice  Coleridge. — By  the 
act  of  parliament  they  are  only  governors  of 
the  building  for  a  puhlic  purpose.]    But  as 
they  do  not  want  it  for  that  purpose  but  at 
stated  intervals,  they  might  let  it  for  the  interr 
vening  periods,  ana  if  so,  it  would  be  clearly 
rateable.    So  it  is,  though  used  by  them  for 
their  private  purposes,  instead  of  being  let  to 
a  third  person.     [Lord  Demon,  C.  J — It  is 
not  clear  that  the  wine  is  paid  for  by  all  the 
magistrates ;  it  is  stated  in  the  case  that  there  is 
a  subscription  among  the  magistrates.]    That 
is,  among  all,  not  among  some  of  them. 

Mr.  Richards,  and  Mr.  fF.  Alexander, 
conlrh.  The  rate  is  bad  both  in  form  and 
substance ;  there  is  not  a  pretence  for  saying 
that  there  is  any  occupation  but  for  public 
purposes.  In  the  first  place,  the  rate  is  made 
upon  the  whole  of  the  buUdin^i  now  it  is 
clear,  that  if  the  baring  the  wine  in  the  cellar, 
and  some  of  the  rooms  fitted  up  as  bed  rooms, 
constituted  a  beneficial  occupation,  it  would 
only  be  a  beneficial  occupation  of  part  of  the 
house.  In  form,  therefore,  the  rate  is  clearly 
bad,  and  it  is  bad  in  substance,  for  the  buila- 
ing is  vested  in  the  magistrates  for  public  pur- 
poses only,  and  they  have  no  other  occupation 
of  it.  The  wine  is  only  kept  there  for  the 
occasional  refreshment  of  such  ma^strates  as 
may  come  from  a  great  distance  to  transact 
the  county  business.  There  is  no  mode  by 
which  a  rate  could  be  properly  imposed  or 
levied  in  this  case,  which  does  not  in  anv  way 
resemble  the  case  of  a  club-house.    A  club  is 

^  2  Har.  &  Woll.  70;  2  Adol.  &  £1.  1. 
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taled  throngli  its  secretary,  uid  tlie  propertf 
in  his  possession  would  be  liable  to  be  taken 
for  the  rate. '  But  here  the  magistrates  have 
no  secretary;  they  have  no  occupation,  and 
they  have  no  property.  The  wine  belonffstoa 
few  of  the  ma^^rates,  not  to  the  whole  Dody, 
and  the  plate  ss  tlie  property  of  the  county, 
provided  by  the  county  for  the  use  of  toe 
judges  at  the  assizes.  If  the  magistrates  can 
be  rated  at  all,  it  must  be  as  a  corporation, 
but  the  local  act  merely  makes  them  a  corpora^ 
tion  for  public  purposes,  and  for  no  other. 
There  is  no  doubt  that  if  there  is  a  beneficial 
occupation,  there  must  be  a  liability  to  rating, 
and  that  was  the  case  with  the  Wallingford 
Union,  but  here  there  is  no  such  occupation, 
and  consequently  no  such  liability. 

Lord  Denman, — In  my  opinion,  this  property 
is  not  rateable.  It  cannot  be  said  that  tne  whole 
bodv  of  justices  holds  a  beneficial  occupation 
of  these  premises.  The  builiUngs  were  erected 
for  certain  public  purposes,  but  it  is  said  that 
the  magistrates  have  a  beneficial  occupation  of 
the  premises,  such  as  brings  them  withm  the 
liability  to  rating  It  appears  that  some  of  the 
magistrates  do  that  wnich  may  give  rise  to 
that  argument ;  in  their  case,  however,  such  an 
occupation  is  not  clearly  made  out ;  but  at  all 
events,  that  will  not  make  the  whole  body  of 
the  magistrates  liable.  The  building  is  a 
buUding  for  public  purposes,  and  was  not 
therefore  rateable. 

Mr.  Justice  Patteson.-^-^VWn  building  was 
erected  under  the  authority  of  a  local  act  of 
parliament,  and  by  that  alone  do  the  magis- 
trates hold  it ;  so  fEir  as  thev  pursue  that  act 
in  deidin^  with  the  building,  it  cannot  be  rate- 
able, for  it  is  erected  for  public  purposes  only. 
If  any  individual  held  it  tor  a  private  purpose, 
he  would  be  rateable  in  respect  of  such  nolding. 
But  how  is  that  to  make  all  the  justices  of  the 
county  rateable  ? 

Mr.  Justice  fFillhms. — I  am  of  the  same 
opinion.  It  is  said  h<;re  that  there  is  some- 
thing bevond  the  purpose  of  a  public  occupa- 
tion, and  cases  have  been  referred  to  for  the 
purpose  of  shewing,  that  when  a  building, 
erected  for  a  public  purpose,  is  converted  to  a 

Srivate  use,  it  is  rateable.  Of  that  there  is  no 
oubt,  but  on  the  other  hand,  such  an  occupa- 
tion is  not  proved.  The  strongest  statement 
of  a  beneficial  occupation,  is  that  of  an  occu- 
pation by  a  few  magistrates,  at  intervals,  when 
called  thither  bv  county  business.  How  can 
that  be  said  to  oe  the  act  of  the  whole  body, 
or  to  make  all  tlie  magistrates  of  the  county 
rateable  I 

Mr.  Justice  Coleridge. — The  legal  estate  in 
this  building  is  no  doubt  in  the  mafiBtrates  of 
the  county,  for  public  purposes  only.  In  re- 
spect of  such  an  estate  there  can  be  no  rating. 
But  then  it  is  said,  there  is  a  beneficial  occup 
pation  by  them.  In  what  respect  ?  The  case 
only  nuses  the  appearance  of  such  an  occupa- 
tion in  certain  individuals  of  the  body.  Tnat 
cannot  make  the  whole  body  rateable. 

Judgment  for  the  appellant  aeainst  the 
rate.— 77*tf  Queen  v.  TheJuttkes  ofTTorcetter- 
#Air^,  M.  T.  1839.    Q.  B.F.J. 


€iVLtta'i  3Bfn4  ^ntcticf  Court 

WRIT  or  TftlAL. — SHBRirF  's  HorBB.-— 

COUV8BL. 

Where  counsel  knve  6eem  emplowed  «#  the 

trial  of  an  issue  be/tfre  the  JkerijfTf  on  « 

writ  if  trial,  the  Court  wiU  recette/rvm 

him  a  statement  of  what  took  place  at  the 

trial,  tcitkout  a  verijled  copy  of  the  skerijf's 

noies,  where  a  motion  is  made  for  a  new 

trial. 

Sere  applied  for  «  rale  te  shew  cause  why  a 

new  trial  should  not  be  granted,  and  also  the 

damages  found  be  reduced.    He  hoA  Bot  a 

ropy  of  the  sheriff's  notes,  but  was  enployed 

as  counsel  in  thecause^  which  wis  tried  at 

Wells.    The  action  was  brought  by  a  comnoa 

farrier,  the  amount  sued  for  being  9/.   lOf^ 

charged  for  varioua  items,  some  of  wfaicli  were 

proved  in  Court,  but  others  not;    the  jury 

found  a  verdict  for  the  fuU  amount  charged  on 

the  various  items. 

Patteson,  J. — As  you  were  counsel  in  the 
cause,  I  can  take  the  facts  from  you,  without 
a  verified  copy  of  the  {•berifTs  notes. 

Rule  granted. — FUnter  v.  jidams,  H.  T. 
1840.    Q.  B.  P.  C. 

DISTRINGAS. — APPBARANCB. — ^AFFIDATIT. 

fPhere  the  affidacit  is  regular  with  respect 
to  attempts  to  serve  a  writ  of  summons,  to 
which  an  appearance  has  not  been  entered 
bu  the  defendant  in  due  time,  and  a  semfck 
for  an  appearance  has  been  made  on  Stakr- 
day,  a  rule  for  a  distringas  map  be  obtained 
on  the  Monday  following. 

This  was  an  application  for  a  distringas. 
Tlie  usual  affidavit  was  produced,  shewing  that 
three  calls  had  been  made »  that  the  two  last 
had  been  pursuant  to  appointmeRts,  stating  the 
hour }  that  the  copy  of  the  writ  of  summons 
bad  been  left  at  the  third  call ;  thai  the  de- 
fendant, it  was  believed,  was  keeping  out  of 
the  way  to  avoid  being  served :  that  the  time 
for  appearance  was  out  on  Friday,  and  a  search 
made  at  the  proper  office  on  S^atorday,  when 
no  appearance  had  been  entered  by  tlie  de- 
fendant. 

Tedtdl  now  (on  Monday)  moved  for  leave 
to  issue  a  distringas.  Search  had  been  made 
on  a  day  subseouent  to  the  expiration  of  the 
period  fimhed  tor  the  defendant's  appearance, 
and  the  fact  of  the  motion  not  being  made 
until  the  Monday  afterwards  could  not  he  any 
objection. 

Patteson,  J. — You  may  take  your  rule. 

Rule  Kninied.^8penee  v.  Barber,  H.  T. 
1840.    Q.  B.  P.  C. 

CLBROrUAN.— CHARGING    BBMBPICR.— 
APFfOAVIT. 

In  order  to  ascertain  whether  a  warrant  ef 
attorney  can  he  considered  as  a  charge  of  a 
benefice,  within  the  13  Eliz.  c,  20,  s.  I, 
the  Court  will  not  read  ajfidauits  to  skew  9ke 
intention  of  the  parties  independent  of  ike 
instrument. 

This  was  a  rule  nisi  obtained  for  aettin^ 
aside  a  warrant  of  attorney,  and  the  judgment 
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tiid  tequettration  sliced  and  issned  thereon, 
on  the  ground  that  it  operated  as  a  charf^e 
OB  a  benefice  contrary  to  the  13  EWt,  c. 
20,  8.  1.  It  ■ppeared  by  affidavit  that  a 
warrant  of  attorney,  dated  24th  of  June  1831, 
wu  executed,  on  which  vn»  an  indorsement  of 
I  defeasance  in  the  followinji^  terms :  "  Be  it 
remembered,  that  the  within  warrant  of  attor- 
ney is  ffireu  and  executed,  and  judj^fment  it 
intended  to  be  entered  up  by  virtue  thereof, 
for  farther  and  better  seCurini^  unto  the  within 
oamed  Samuel  Wreford,  his  executors,  ad- 
ministraton,  and  assif^ns,  the  due  and  punc- 
tual pavment  of  2,000/.  with  interest  for  the 
same  aner  the  rate  of  6/.  for  every  100/.  for  a 
year,  which  by  an  indenture  of  demise,  bearing 
even  date  with  the  said  warrant  of  attorney, 
and  made,  or  expresaed  to  be  made,  between 
the  within  nanieU  Henry  Hatch  of  the  one  part 
and  the  said  Samuel  Wreford  of  lh«  other  part, 
is  secured  to  be  paid  by  the  said  Henry 
Hatch,  his  heirs,  executors,  and  administra- 
tors, to  me  the  said  Samuel  Wreford,  my 
executors,  administrators,  an:l  aasiipis,  at 
the  time  and  in  the  manner  therein  a|(reed 
upon,  but  no  execution  is  to  be  taken  out  upon 
the  said  Judgment  until  the  24th  June,  which 
will  be  in  the  year  1832,  or  unless  the  said 
Henry  Hatch  shall,  before  that  time,  make  de- 
fault isi  payment  of  the  interest  of  the  said  sum 
of  2,000/.,  or  shall  then  make  deftiult  in  pay- 
ment of  the  said  priacipai  money,  interest, 
premium,  and  expeoces,  due  and  owin;^  from 
the  sMd  Henry  Hatch  to  the  said  Samuel  Wre- 
ford, bis  executors,  administrators,  or  asbigns 
or  some  part  thereof:  of  which  default,  the 
production  i»f  these  presents  by  the  said 
Samuel  Wreford,  his  executors,  administratois, 
or  assigns,  shall  be  full  and  conclusive  evidence 
to  all  persons  whom  it  may  concern ;  as  wit- 
ness the  hands  of  the  within  named  parties,  the 
day  and  year  within  written. 

**  Henry  Hatch,  Samuel  Wreford. 
--Witness,  G.  Tanner,  WUIiam  B. 
Moore." 
The  indenture  referred  to  in  the  warrant  of 
atlof  ney,  reviced  that  Henry  Halch  then  stood 
indebted  to  Samuel  Wreford  in  the  principal 
sum  of  1,400/.,  and  having  occasion  to  liorrow 
the  further  sum  of  600/.,  be  applied  to  the  said 
Samuel  Wreford  to  lend  him  the  san^e,  which 
the  latter  consented  to  do  upon  having  the  re- 
pay meoC  of  the  said  sums  of  1 ,400/.  and  GOO/., 
making  together  the  sum  of  2^000/.,  secured 
with  interest  for  the  same,  after  the  rate  of  5/. 
fcr  every  100/.  for  a  year,  in  manner  therein 
mentioned ;  and  also  by  the  said  Henry  Hatch 
entering  into  a  covenant  foi;  insuring  his  life  in 
the  ium  of  2,<K)0/.  in  manner  therein  men- 
tioned. 
ATWKff  and  Lee  obtained  the  rule. 
Btiii  shewed  cause  against  the  rule,  and  anl>- 
mitted  that  no  char^rc  on  the  benefice  could  be 
created  by  anything  thut  appeared  on  tlie  face 
of  the  warrant  of  attorney  and  defeasance; 
and  the  opposite  party  is  precluded  from  re- 
sorting to  affidavits  to  prove  in  fact  that  a 
charge  was  intciided  to  have  been  created  by 
the  parties. 


Culeridge^  J.  was  of  opinion  that  he  had  no 
power  to  examine  affidavits,  in  onler  to  dis- 
cover the  real  intentions  of  the  parties,  inde* 
pendent  of  what  appears  on  the  face  of  the  in- 
strument. 

Rule  discharged.— i^ijAtfa  v.  ffaieh,  M.  T. 
1839.    Q.B.P.  C. 


JUDGMBIIT  ON  ORMURRBR. 

Judfmeni  kaomg'  fmued  fwr  the  phtniff  om 
a  demurrer  to  one  pleo,  end  the  cause  beh^ 
taken  down/or  triat  upon  another  piea,  when 
a  juror  woe  withdrawn  6y  eoneent,  the  Court 
refused  togiee  the  plainAffthe  eoite  qf  hie 
demurrer. 

Dinffham  moved  for  a  rule  calling  upon  the 
defendant  to  shew  cause  why  the  plaintiff 
should  not  be  at  liberty  to  enter  up  judgment 
in  the  action  so  as  to  obtain  the  costs  of  a  de- 
murrer decided  in  his  favor.  The  action  was 
brought  with  two  others  of  similar  character 
against  the  defendant,  who  was  a  commissioner 
o(  the  town  of  Weymouth,  under  these  circum- 
stances :  A  contract  was  entered  into  by  the 
plaintiff  with  the  defendant  for  the  supply  of 
gas  to  the  town  f)f  Weymouth.  The  defendant 
was  dissatisfied  with  the  quantity  of  gas  sup- 
plied, and  he  therefore  turned  the  cocks  of  the 
pipes,  by  means  of  %vhich  an  increased  quan- 
tity was  consumed.  Actions  were  on  this 
brought  by  the  plaintiff,  who  declared  in  tres- 
pass for  seizing  the  pipes  and  turning  on  the 
gas.  The  defendant  pleaded  first,  not  guilty, 
and  secondly,  a  justification.  To  the  latter 
plea  the  plaintiff  demurred,  and  upon  argu- 
ment the  demurrer  was  allowed.  The  plead« 
ings  and  proceedings  were  similar  in  all  these 
actions.  The  plaintiff  took  down  all  the  actions 
to  the  assizes  for  the  purpose  of  trying  them, 
and  when  the  first  cause  had  been  partly  heard, 
as  it  appeared  there  was  no  answer  on  the 
merits,  the  jury  found  for  the  plaintiff  with 
40«.  damages^  The  learned  judge  thought  that 
one  action  was  enough  for  such  a  cause,  and 
recommended  that  in  the  other  cases  a  juror 
should  be  withdrawn.  This  was  accordingly 
done,  but  nothing  was  said  on  the  subject  of  the 
costs  of  the  demurrers.  It  was  submitted  that  the 
plaintiff  was  entitled  to  those  costs,  and  that  a 
remUtitur  damna  might  be  entered  ur  a  special 
mnlle  prosequi. 

Burstow  showed  cause  in  the  first  instance, 
and  urged  that  the  course  suggested  was  un- 
warranted by  the  rule  of  law  and  the  practice 
of  the  Court.  When  a  juror  was  withdrawn, 
the  cause  was  not  terminated,  and  it  might  be 
again  taken  down  for  trial.  The  merits  of  the 
present  case  had  not  been  decided,  and  as  the 
ludgroent  on  demurrer  was  only  interlocutory, 
it  was  not  even  proved  that  the  plaintiff  had 
any  caufe  of  actiun. 

Cur,  ttdv,  vult, 

Coleridge,  J. — ^The  application  in  this  case 
was  to  enter  up  judgment,  so  as  to  enable  the 
plttintiff  to  obtain  his  costs  of  the  demurrers  in 
this  ai^d  two  other  actions.  It  appears  that 
three  actions  were  brought  against  the  defen- 
dant and  two  other  persons,  for  taking  some 
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ga8  belongini^  to  tbe  company  represented  by 
the  plaintifT.  The  defendants  in  the  action 
thought  that  the  town  was  not  sufficiently 
lighted,  and,  therefore,  without  authority, 
earned  on  an  additional  supply  of  gas.  A  plea 
of  justification,  founded  on  this  opinion,  was 
pleaded  in  each  of  the  actions.  To  this  there 
was  a  demurrer,  ft  came  on  for  argument, 
and  was  decided  in  favour  of  the  plaintiff. 
After  that  be  took  the  three  actions  aown  for 
tridL  One  was  tri6d,  and  a  Terdict  foimd  in 
fi»yoar  of  the  plaintiff  for  40«.  It  appeara  that 
the  judge  who  tried  this  caose,  was  of  opinion^ 
that  to  bring  tbrf  e  actions  for  soch  conduct  on 
the  part  of  tbe  defendants  was  rather  a  vexa- 
tious proceeding,  and  that  now,  aa  a  verdict 
bad  been  obtained  in  one,  the  other  actions 
should  be  withdrawn.  Ibis  suggestion  was 
complied  with,  but  no  arrangement  was  made 
by  the  counsel  or  the  aitorneys,  as  to  the  costs 
of  the  demurrers,  li  was  taken,  rather,  that 
the  costs  of  the  demurrers  were  intended  to 
be  waived.  The  application  now  is,  to  enter 
up  judgment,  so  as  to  give  tbe  plaintiff  the 
costs  of  those  demurrers.  Now  the  parties 
having  withdrawn  a  juror,  it  is  the  same  as  if 
DO  trial  at  all  had  taken  place.  Either  tbe 
plaintiff  or  tbe  defendant  may  go  down  to  trial 
attain.  If  the  defendant  should  succeed  at 
the  trial,  on  the  issues  in  fact,  raised  on  this 
record,  be  would  have  the  costs  of  those  issues 
to  set  off  against  the  costs  of  the  demurrer. 
I,  therefore,  cannot  grant  a  rule  for  the  pur- 
pose suggested,  without  the  consent  of  the  de- 
fendant. It  appears  that  he  refuses  to  consent, 
and,  therefore,  I  cannot  grant  the  rule  at  all. 
Rule  refused. — Bur  don  v.  Flower ,  M.  T. 
1839.  Q.  B.  F.  C. 

6|:c]^tqit<r  of  ^Uaif. 

SBCDRITT  FOR  COSTS.— LACHB8.—F0- 
REIONKR. — ENGLISHMAN. 

//  is  no  objection  to  an  application  for  security 
for  costs  on  the  ground  of  a  plaintiff  being 
ubroad,  that  the  defendant  has  obtnined 
time  to  plead  on  the  usuul  terms. 

It  is  an  objection  to  such  an  applicatim  that 
the  plaintiff  is  resident  in  this  country  nt 
the  time  of  the  application  being  made,  aU 
though  he  is  usually  resident  atroad. 

Hoggins  obtained  a  rule  nisi  for  security  for 
costs  to  be  given  by  the  plaintiff,  on  the 
ground  of  his  being  resident  abroad. 

Ball  shewed  cause  against  the  rule.  It  ap- 
peared by  the  affidavit,  that  the  action  was 
commencetl  on  the  12th  December  1839,  and 
an  appearance  only  entered.  The  plaintiff 
declared  on  the  4th  January;  on  the  8th  of 
that  month  a  judge's  order  was  obtdined  at 
the  instance  of  the  defendant,  for  seven  day's 
time  to  plead ;  defendant  submitting  to  the 
usual  terms  of  taking  short  notice  of^trial  for 
tbe  sittings  nfter  Hilary  Term.  It  appeared  by 
tlie  affidavit  of  the  plaintill's  attorney,  that  his 
client  was  an  Englishman,  and  was  very  gene- 
rally in  France,  but  was  at  present  in  England, 
althoUi;b  be  was  uui  of  England  when  the  ac- 
tion was  begun.     His  client  was  now  at  Mau- 


chester,  and  had  not  yet  returned,  but 
pected  soon  to  return. 

BaU  submitted  that  the  first  objecUon  irbVch 
was  available  against  this  application,  was  that 
the  defendant  was  too  late  in  roakang  it.  After 
obtaining  time  to  plead,  he  submittiiig  Ui 
accept  short  notice  of  tri«tl  at  tbe  sittings  after 
Hilarv  Term,  the  defendant  ought  not*  and 
could  not,  successfully  make  this  mpplicaiioa. 
The  rule  of  Court  allowed  the  applicaUi»n 
to  be  made  in  general  at  any  tine  before 
issue  joined ;  but  this  was  not  an  ordiauy  case. 
The  Court  would  not  under  such  circuiB- 
stances,  allow  the  defendant  to  succeed.  A 
second  objection  might  be  taken,  which  was 
that  as  the  plaintiff  was  now  actually  in  Eng- 
land, although  absent  from  this  country  mt  che 
commencement  of  the  action,  and  Diostutaally 
resident  in  France,  the  Conrt  would  not  be  in- 
clined to  allow  tbe  rule  to  be  made  mbaolnte. 

Hoggins^  in  support  of  tbe  rule,  contended 
that  as  tbe  general  rule  of  Court  was  that  this 
application  might  be  made  at  any  time  b<^forc 
issue  was  joined,  and  as  no  issue  was  joined  ia 
tbe  present  ease,  the  application  was  in  doc 
time.  As  to  the  second  objection,  that  the 
plaintiff  was  at  the  time  of  the  applicataoa 
being  m^de  in  this  country,  that  was  ne 
answer,  as  be  was  usually  residing  in  Fraooe, 
although  occasionally  visiting  this  country. 
Under  these  circumstances,  the  present  role 
ought  to  be  made  absolute. 

Parke,  B.  was  of  opinion,  that  tbe  general 
rule  was,  thai  the  application  must  be  made 
before  issue  joined  in  "ordinary  cases." 
These  words  must  be  considered  as  applicahlc 
to  instances  where  knowledge  of  the  plaintiff 
being  out  of  the  country  hau  not  reached  the 
defendant  in  sufficient  time  to  make  suck  aa 
application  in  due  time  according  to  the 
general  rule.  The  fact  of  obtainuig  tiuie  to 
plead  on  the  usual  terms,  was  no  objection  to 
the  present  rule.  As,  however,  it  appeared  thai 
the  plaintiff  was  in  this  country  at  present,  the 
application  could  not  be  supported.  The  rule 
must  therefore  be  discharged. 

Rule  discharged. — Dowling  v.  Harfstam  €mi 
another,  H.  T.  1840.    Excheq. 
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We  are  glad  to  find  that  the  transmission  of 
the  Legal  Observer  by  the  post  is  deemed  con- 
venient to  several  Country  subscribers.  Tbe 
plan  adopted  enables  them  to  receive  it  with 
tlie  cover,  containing  all  the  advertisements, 
stitched  up  like  a  pamphlet,  and  preserving  \i 
from  injury  till  bound  in  a  volume  for  future 
reference. 

J.  F.»  of  Nottingham,  wUl  please  to  apply  to 
the  publisher  regarding  the  works  he  mentions. 

Our  usual  weekly  Lists  of  Bil\s  in  Parlia- 
ment relating  to  the  Law,  with  notes,  will  be 
resumed  in  the  next  number. 

The  Dublin  Law  School  shall  receive  early 
attention. 

We  shall  advert  to  the  question  of  the  Ser- 
jeants in  our  next  number. 


^ht  ftegal  4!Mi0^tier. 


MOMTBXiY   RECORD    FOR   JAZTirARV,    1840. 


•<*  Quod  magis  ad  Nos 


Fertinet,  et  Deiicire  malain  est,  agitanius." 


HOUAT. 


REMARKABLE  TRIALS. 


CA8B  OF  JOHN  FR08T»  FOR  TREASON. 

Janttartf  1840. 

Tub  trial  of  Jobo  Frost  came  on  at  Mob- 
inoutb,  on  the  Slat  December.  Sir  John 
Campbell  (the  Attorney  General),  Mr.  Ser- 
jeant Wilde  (the  Soiicitor  General,)  Mr.  Ser- 
jeant Ludlow,  Mr,  Serjeant  Taffourd,  Mr. 
fTif^htman,  and  Mr.  Tnlbot,  appeared  as 
counsel  for  the  Crown  {  and  Sir  Frederick 
Pollack  and  Mr.  Kelly,  for  the  prisoner.  Mr. 
T%omtu  and  Mr.  Rickardt,  were  counsel  for 
other  prisoners. 

The  first  day  was  occupied  in  challengiDg 
and  swearing  in  the  jury.  On  the  Ist  January 
the  case  was  opened  for  the  Crown,  and  the 
point  of  law  taken,  as  mentioned  p.  194,  ante, 
on  the  ground  of  the  non-delivpry  of  the  list  of 
witnesses  at  the  same  time  that  the  copy  of  the 
indictment  was  delivered  under  7  Anne,  c.  21  .^ 
On  the  2d,  Sd,  and  4tb  January  the  examina- 
tion of  the  witnesses  for  the  prosecution  pro- 
ceeded ;  and  on  the  6th  and  7th,  Sir  F.  Pollock 
and  Mr.  Kelly  addressed  the  jury  in  defence. 
The  Solicitor  GeneraV»  reply  occupied  part  of 
the  7th  and  the  greater  part  of  the  8th,  and 


^  The  point  of  law,  it  is  expected,  will  be  ar- 

faed  before  all  the  Judges  on  Saturday  the  Ist 
eb.,  being  the  day  after  Term. 

▼OL.  XIX.— NO.  £71* 


on  the  latter  day  the   Lord    Chief  Justice 
Tindal  summed  up  the  case  to  the  jury. 

The  length  of  this  and  the  other  trialj 
render  it  impossible  to  do  more  in  these  pages 
than  state  the  summing  up  to  the  jury  by  the 
Lord  Chief  Justice  at  the  close  of  the  first 
trial. 

Gentlemen  of  the  jury,  this  important  case 
having  been  closed  on  the  part  of  tiie  prosecu- 
tion, and  on  the  part  of^  the  prisoners,  the 
counsel  for  the  prosecution  having  stated  the 
case  for  the  Crown,  and  called  the  evidence 
which  you  have  heard,  and  having  afterwards 
commented  upon  that  evidence,  and  the  coun- 
sel for  the  prisoner  having  also  stated  the  case 
for  the  defence,  and  having  called  such  \ritnes- 
ses  as  he  thought  proper,  our  duty  now  com- 
mences.   That  duty  is  to  endeavour  to  explain 
the  law  by  which  the  case  must  be  determined 
with  reference  to  the  facts  which  have  been 
placed  before  you — to  recapitulate  the  evidence, 
so  that  your  minds  may  be  refreshed  after  so 
long  a  period  of  investigation,  and  to  offer  such 
comments  upon  it  as,  whilst  they  are  not  to 
govern,  may  assist  you  in  arriving  at 'the  deci- 
sion  to  which  you  will  come.    It  is  your  pro- ' 
vince  to  dismiss  from  your  minds  all  excitement 
and  all  previous  impressions  which  may  have 
been  made  upon  them  on  this  subject.    You 
are  to  consider  the  evidence  calmly,  dispas- 
sionately, and  conscientiously,  in  order  that 
you  may  arrive  at  such  a  conclusion  as  truth 
and  the  justice  of  the  case  demand.    Gentle- 
men, the  charge  against  the  prisoner  is,  that 
having  broken  faith  and  his  allegiance  to  his 
Sovereign,  he  levied  Mrar  agunst  her  in  these 
realms.    The  indictment  itself  contains  several 
specific  counts,  stating  in  a  different  manner 
the  grounds  of  the  accusation  against  him. 
But  I  think  that  I  should  rather  embarrass 
than  enlighten  you  if  I  were  to  take  up  the 
accurate  distinctions  which  in  these  are  set 
forth.     For,  first  or  last,  it  must  come  to  this 
question,  whether  the  circumstances  given  in 
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evidence  have  proved  that  the  offence  of  levy- 
]n|(  war  afltainst  the  Sovereign  has  been  com- 
mitted. The  first  part  of  the  indictment  has 
Itcen  framed  upon  the  ancient  statute  of  Ed- 
ward HI.,  which  contains  the  clause  of  kvjioif 
war  against  the  Kiai;..  The  t\YD  other  cooots 
are  framed  upon  more  modem  statutes,  which 
improved  the  former,  and  which  have  made 

certain  overt  acts  specific  (grounds  of  treason ; !  yet  an  overt  act  within  the  other  trlaoae  of 
and  taking  them  substantially,  the  chaise  is  |  compassing  the  King's  death.''    For  it  canoot 
"  levying  war  "  against  the  Sovereign  in  these  ;  exist  withool  danger  to  the  King's  person.  Sir 
realms.     I  shall  state  the  law  of  the  subject 
to  which  your  minds  may  be  applied.    When 
the  facts  pass  in  ruview  before  you,  the  ancient 
statute  of  Edward  I.  declares  what  high  treason 
It  is  *'  If  a  man  do  levy  war  against  our 


dethrone  or  imprison  him,  or  to  oblige  him  to 
alter  his  measures  of  government,  or  to  remove 
evil  counsellors  from  about  him, — these  risings 
all  amount  to  levying  war  within  the  statute, 
whether  attended  with  the  pomp  and  circum- 
sianee  of  oipen  war  or  not  And  every  conspi- 
racy to  levy  war  for  these  purposes,  thongh 
not  treason  within  the  clause  of  levying"  war.  is 


IS. 

Lord  the  King  in  his  realm,  or  l>e  adherent  to 
the  King's  enemies  in  his  realm,  giving  to  them 
aid  and  comfort  in  the  realm  or  elsewhere." 
That  is  one  ground  why  a  party  committing 
such  an  offence  is  guilty  of  treason.    And  the 
statute  goes  on  to  mention  '*  and  it  is  to  be 
understood  that  in  the  cases  above  rehearsed 
that  ought  to  l>e  a«l}tidged  treuaon  which  ex- 
tends to  our  Lord  tlie   King  and  his  royal 
Majesty,",  meaning  thereby  the  levying  of  war 
for  the  purpose  not  only   of  assaulting  the 
royal  person,  but  against  the  royal  auth(»rity 
and  the  established  iuw  of  tlie  land.    This  is 
the  state  of  the  Inw^  but  if  you  look  to  tlie 
words  "  levving  war  against   our  Lord   the 
King,"il  will  be  seen  that  it  is  confined  to 
ancient  instances  of  war  levied  against  the  So- 
vereign by  rivals  for  the  throne ;  for  instance, 
such  long  wars  as  those  which  were  the  result 
of  the  (}uarrels  between  the  houses  of  York 
and  lisncaster,  which  were  treated  by  the  suc- 
cessful party  as  acts  of  treason  against  the 
kwful  Sovereign.    This  is  the  levying  of  war 
against  the  King  in  its  widest  sense ;  and  there 
are  instances  nore  recent,  not  within  our  own 
recollection,  but  which  are  within  our  reach  by 
means  of  tradition  and  report,  tlie  wars  of  the 
Pretender's  family,  who  came  into  these  realms 
and  levied  war  agiust  the  successive  Sovereigns 
of  the  Brunswick  family.    These  fill  up  the 
description  given  in  the  statute  of  Edward  of 
levying  war  against  the  King  in  his  realm. 
And  if  the  statutes  were  confined  to  levying 
.war  in  that  sense,  unless  armies  had  been 
raised  and  generals  |>laced  at  their  head,  and 
unless  they  entered  mto  a  conflict  to  deprive 
Ihe  Sovereign  of  her  throne,  this  case  would 
not  come  within  the  statute.    Thiu  the  statutes 
have  been  expounded  by  the  Judges  in  all  ages, 
until  they  were  extended  so  that  other  exigen- 
cies than  levying  war  against  the  King's  per- 
son— exigencies  which  might  be  attended  with 
the  greatest  evil,  if  they  were  not  repressed, 
might  be  provided  for,  although  not  amounting 
to  actual  war.    There  cannot  be  a  better  exposi- 
tion given  of  this  than  that  laid  down  by  one  of 
the  most  learned  and  eminent  persons  who  has 
touched  upon  the  subject,  and  whose  authority 
is  considered  amongst  the  highest  and  the  best — 
Sir  Michael  Forster.    He  states  that  "  every 
insurrection  which  in  judgment  of  law  is  in- 
tended against  the  person  of  the  King,  be  it  to 


Michael  Forster  thus  distinguishes  between  per* 
sons  armed  for  local  and  private  purposes,  and 
those  armed  for  general  and  open  purposes  af- 
fecting the  state.  He  lays  it  down  that  insurrec- 
tions, in  order  to  throw  down  all  enclosures,  to 
alter  the  estabiisbed  law,  or  change  religion,  to 
enhance  the  price  of  all  labour,  or  to  open  all 
prisons — all  risings,  in  order  to  effect  these  in- 
novations, of  a  public  and  general  arns€*d  force, 
are  in  tlie  construetions  of  law,  within  the  cbia^e 
of  levying  war  |.  for  though  they  are  not  leTdled 
at  the  person  of  the  king,  they  are  against  his 
royal  majesty ;  and,  besides,  they  baTe  a  direct 
tendency  to  dissolve  aU  Ihe  bands  of  society, 
and  to  destroy  all  property  and  government 
too,  by  nuabcrs  and  an  armed  Com.    Insur- 
rections, likewise,  for  redressing  of  national 
grievances,  or  for  the  expulsion  of  foreigners 
in  general,  or,  indeed,  of  any  single  nation, 
Hviiig  bare  under  the  protection  of  the  king  ; 
or  for  the  refurmaiion  of  real  or  imagisarj  crila 
of  a  public  nature,  in  which  the  insurgents  have 
no  special  interest — rising  to  effect  these  ends 
by  force  and  nnmbers,  are  by  coostmctioo  of 
law  within  tlie  clause  of  levymg  war,  for  they 
are  levelled  at  the  king's  crown  and  royal  dig- 
nity."    I  shall  trouble  yon  no  further  mth  any 
statemealB,  except   to  refer  tm  one  passage, 
written  by  Sir  Matthew  Hale,  another  highly 
venerated  authority,  to  point  out   tlw  same 
distinction  ;  and  I  licg  especially  your  attemion 
to  it,  because  when  taken  with  reference  to 
soD»e  of  the  cireiHn8tancefl,it  may  bear  In  fiavDor 
of  the  prisoner  at  the  bar»     Sir  Matthew  Hale 
says,  that  **  if  n>en  levy  war  to  break  prisoos, 
to  deliver  one  or  more  particular  persons  oat 
of  prisons  wherein  they^  are  lawfully  imprisoned, 
unless  such  are  imprisoned  for  treason,  this, 
upon  advice  of  the  Judges  npon  a  special  ver- 
dict found  at  the  Old  Bailey,  was  ruled  not  to 
be  Ugh  treason,  but  only  a  great  riot  (1668); 
hut  if  it  were  to  break  prisons  or  delirer  per- 
sons generally  out  of  prison,  this  is  trenaon." 
So  I  think  the  rule  of  law  may  be  explained  in 
a  few  words.    There  must  be  an  insurrection  ; 
there  must  be  an  armed  foree acorn panying it; 
and  tliere  most  be  an  object  of  a  general  and 
public  nature ;  and  if  all  these  occur  in  one  in- 
stance it  is  sufficient  to  constitute  the  levying  of 
war  under  the  statute ;  and  the  question  for 
you  to  determine  will  be,  whether— -tvhen  the 
facts  are  more  fresh  within  your  knowledge— 
whether  the  acts  reported  to  have  been  done  bf 
the  prisoner  amount  to  the  levying  of  war  in 
the  sense  I  hare  explained ;   or  %vhether  they^ 
amount  to  no  more  than  a  grievous  misde* 
meanor.     Fur  although  tJiey  may  hare  beeia 
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Hiteaded  with  greatdaniifer  to  the  country,  and 
to  ibe  public  peaee»  still  they  may  not  amount 
CO  the  offence  of  high  treason,  but  only  to  a 
grievous  misdemeanor.  I  have  observed  that 
the  learned  Attorney  General,  in  his  statement 
of  the  case,  said  that  he  would  be  able  to  pro- 
duce evidence  to  shew  that  the  prisoner  had 
jbroii/(ht  down  to  Newport  a  large  multitude  of 
persons  armed  and  arrayed  unlawfully ;  and  that 
it  was  their  object  to  |(et  possession  of  the  town, 
l>reak  down  the  bridge,  and  to  stop  the  mails, 
and  that  thb  was  to  be  a  sif^nal  to  oirmingham, 
Lancashire,  and  the  rest  of  England,  and  that 
the  charter  tvas  thus  to  be  made  the  law  of  the 
land.  Hii  learned  friend  afterwards  summed 
up  the  case,  and  stated  the  •utiine  of  that  upon 
which  tliey  would  proceed,  and  very  properly 
<imittefl  one  part  of  it— that  which  referred  to  the 
general  purpose.  The  plan  of  the  prisoner  he 
stated  to  l>e,  to  get  armed  bands  assembled  to 
take  Newport — to  exercise  power  and  ctmtrol 
tliere,  svpersede  the  magistrates*  and  thereby 
«xcice  a  general  rebelliun  throughout  the  king- 
4k>in  There  is  no  doaU  that  the  proposition,  be 
it  the  one  or  be  it  the  other,  if  it  be  made  out 
aatiafactorily,  amounts  to  the  crime  of  treason. 
Therefore  you  are  to  see  from  the  evidence 
whether  the  acts  and  the  intentions  in  the  mind 
of  the  prisoner  earried  him  to  that  extent.  On 
Che  part  of  the  pri:jioiier,  his  learned  counsel 
lias  said,  with  great  propriety,  iliat  he  is  not 
bound  to  state  the  object  with  which  any  acts 
were  done  by  tiie  prisoner  at  the  bar.  He  says 
that  the  offence  charged  against  him  must  be 
prored  by  iboee  who  have  made  the  clmrge, 
and  that  he  stands  there  to  receive  the  evidence 
againat  him,  and  not  to  give  evidence  as  to 
what  his  ol^ects  were.  It  is  true  the  case  must 
depend-— not  upon  proof  brought  by  the  pri- 
•oner  contradicting  the  evidence  for  the  crown 
—but  upon  the  evidence  for  the  crown.  But  it 
is  not  unreasonable,  for  it  has  occasionally 
happened  both  in  civil  and  4;rimioai  cases — if 
appearances  involve  the  prisoner  in  suspicion, 
it  is  not  unusual  to  state  circumstances  %vluch 
may  tend  to  reconcile  those  appearances  with 
the  prisoner's  innocence.  Therefore  the  learned 
counsel  goes  on  to  state  that  the  prisoner  was 
innocent,  so  far  as  the  charge  of  treason,  and 
chat  all  he  intended  was,  neither  to  take  the 
town  nor  to  attack  the  military — for  this  he 
atates  was  an  accident — but  to  make  a  demoo- 
atmtion  to  the  magistrates  of  Newport  and  of 
die  county  of  the  strength  of  the  Chartists,  fur 
the  purpose  and  with  the  intention  of  inducing 
these  magistrates  either  to  liberate  Mr.  Vmcent 
and  three  others  <who  had  been  convicted  of  a 
political  offence,  and  who  were  in  Monmouth 
Oaol),  or  to  mitigate  the  mode  of  treatment 
pursued  towards  them.  If,  then,  the  outline 
of  the  case  stated  by  the  officers  of  the  crown 
l>e  true,  there  is  no  doubt  that  the  prisoner  is 
guilty  of  high  treason.  On  the  other  hand,  if 
yott  think  that  the  offence,  upon  the  proof, 
amonota  to  no  more  than  the  description 
which  the  connsel  for  the  prisoner  has  stated 
it  to  be,  then,  although  it  ma^  amoimt  to  a 
grie?Dtt«  miidemeanor,  involving  the  safety 
and  the  Urea  of  many  persons  in  Newport,  yet 


it  is  deficient  in  the  main  ingredient'of  treason, 
'*  the  levying  of  war  against  the  Queen  In  her 
realm,"  and    is  only  an   aggravated  misde- 
meanour, and  under  this  indictment  the  pri- 
soiier  will  be  entitled  to  an  acquittal.  You  vvill 
weigh  the  evidence,  and  will  say  upon  which 
side  the  scale  of  Justice  ou^ht  to  preponde- 
rate. I  had  intended,  at  one  time,  to  select  the 
evidence,  and  to  place  it  in  positions  relating  to 
the  different  parts  of  the  case,  for  there  are  por- 
tions of  it  with  regard  to  which  there  is  no  dis* 
pute.    But  on  reflection,  I  thought  it  would  be 
more  safe,  in  a  case  of  such  deep  importance 
to  the  prisoner  and  to  the  community  generally, 
rather  to  follow  the  evidence  in  the  coarse  in 
which  it  was  given  in  Court,  and  to  offer  my 
comments  on  it  from  time  to  time  as  I  might 
think  them  useful  to  vou.    I  shall  now,  thero- 
fore,  take  up  the  evidence,  and  having  recapi- 
tulated it,  I  shall  bring  your  minds  again  to  the 
exact  question  which  you  will  have  to  deter-' 
mine  on  this  momentous  occasion.    The  first 
witness  called  for  the  prosecution  was  Samuel 
Siuimonds.    The  learned  Judge  proceeded  to 
read  his  mite  of  tlie  evidence  of  the  witness, 
who  stated  tliat  during  the  progress  of  the  men 
down  to  Newport,  on  the  4th  November,  he 
heard  Frost  say  to  them,  **  Let  us  go  and  show 
oursch-es  to  the  town."    This,  the    learned 
Judge  observed,  was  the  first  observation  stated 
by  the  witness  to  have  been  made  by  the  pri- 
soner.   The  jury,  he  said,  would  find  from  the 
other  evidence,  with  reference  to  what  was 
tlien  passing,  what  those  expressions  referred 
to.    They  meant  nothing  if  they  were  merely 
to  go  to  the  town  and  show  themselves— in 
fact,  they  merely  amounted  to  this:  that  « 
demonstration  should  be  made  in  the  town,  and 
no  wore.    The  jury  must,  however,  take  the 
construction  of  the  words,  as  well  front  the 
W(»r(ls  themselves  as  from  the  circumstances 
surrounding  them,  and  thus  see  what  their  real 
meaning  is,  and  unless  they  could  conclude 
from  the  evidence  that  the  meaning  was  of 
deeper  import  than  it  literally  meant,  they 
must  give  to  the  words  their  natural  meaning, 
which  did  not  amount  to  a  criminal  design 
upon  the  town.    The  learned  Judge,  on  re- 
ferring to  the  evidence  of  Richard  Waters,  a 
special  constable,  observed  that  the  evidence 
of  the  witness  that  he  had  seen  Mr.  Frost  in- 
stantaneously before  the   firing   commenced, 
showed  that  the  prisoner  had  not  left  tlie  mob 
at  the  time  when  the  firing  took  pUice,  or,  at 
least,  that  he  was  there  about  that  time,  or 
very  nearly  at  the  time  wlien  the  firing  com- 
menced.   This  witness  stated  that  ICJO  volleys 
were  fired.    Whether  he  was  speaking  from 
the  excitement  of  the  moment,  or  meant  single 
shots  h^  the  word  "  volleys,'*  as  he  probably 
did,  this  was  rather  a  larger  nob  than  was 
stated  by  the  other  witnesses,  not,  however,  so 
material  as  to  afiect  the  witness's  testimony. 
In  a  subseouent  part  of  his  examination  the 
witness  said  that  he  had  heard  there  waa  a 
room  in  the  Westgate  appropriated  to  the  cus» 
tody  of  prisoners.    That  was  not  material  so 
far  as  it  bore  upon  the  allegations  made  on  the 
part  of  the  prisoner — that  the  attack  upon  the 
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Wett^te  %vas  unconnected  with  the  soldleri!-^ 
that  the  party  never  sow  them  until  after  the 
firing,  nor  knew  that  they  were  there,  and  that 
the  object  was  merely  tu  rescue  the  prisoners 
whom  they  knew  to  have  been  committed  by 
the  mafristrates  during  the  night.  If  there 
we/e  no  other  evidence  against  the  prisoner 
except  the  conflict  between  the  soldiers  and 
the  mob  led  by  the  prisoner,  certainly,  it  would 
be  important  for  you  to  see  how  far  they  had  a 
knowledge  that  the  soldiers  were  there,  and 
their  obiect  would  be  perfectly  distinct  from 
setting  loose  the  whole  of  the  prisoners  and 
taking  possession  of  the  town.  It  appeared 
that  the  object  sought  was  to  rescue  some  pri* 
soners  from  confinement.  But,  gentlemen, 
you  mlist  consider  not  only  what  took  place  at 
the  Westgate,  but  also  the  arming  a  number  of 
persons,  and  bringing  them  down  to  the  town, 
which  is  proved  to  have  been  done  for  some 
^purpose  or  other.  What  that  purpose  may 
have  been  it  is  for  you  to  judge.  This  witness 
also  said  that  he  heard  firing  almost  instan- 
taneously after  he  saw  Mr.  Frost,  and  this  was 
material,  as  it  tended  to  show  that  the  prisoner 
had  not  left  the  mob  when  that  took  place,  or 
at  least  that  he  was  with  them  at  or  about,  or 
very  nearly  at  the  time,  when  the  firing  took 

£lace.    Then  came  the  evidence  of  Thomas 
Atch^  which  called   for  no  particular  com- 
ment ;  and  it  was  followed  bv  the  testimony  of 
Thomas  Rees  and  James  Coles,  the  two  boys 
who  spoke  to  what  took  place  at  the  machine, 
a  short  distance  from  Newport.    Upon  this 
part  of  the  evidence  it  was  right  he  should  call 
the  attention  of  the  jury  to  the  particular  ex- 
pressions used  by  these  witnesses.    Rees  stated 
that  Coles  had  said  about  a  dozen  soldiers  had 
gone  down  to  the  Westgate,  and  the  only  vari- 
ance between  them  was  that  Coles  said  he  had 
been  told  so.    This  L'iscrepancy  was  not  very 
material.    Rees  said  that  Jack  the  Fifer  was 
near  Frost  with  a  pistol  in  one  hand  and  a  spike 
in  the  other.    It  was  so  far  material,  as  re- 
garded the  question  whether  the  party  were 
«ware  the  soldiers  were  at  the  Westgate — whe- 
ther the  boy  gave  a  true  account  of  what  oc- 
t^urred  when  the  inquiry  was  made.    Then  the 
witness  said  that  Jack  the  Fifer  desired  Coles  to 
go  and  say  "  Bye  and  bye  we'll  have  the  West- 
gate  to  ourselves  "    It  was  for  the  jury  to  con- 
aider  whether  this  reference  was  to  the  state 
and  condition  of  the  Westgate  as  being  partly 
in  possession  of  the  soldiers,  or  whether  they 
had  heard  in  the  interval  that  some  Chartist 
prisoners  had  been  taken  in  the  course  of  the 
night,  which  might  have  been  communicate 
to  them,  or  whether  the  expression  **  Go  and 
say,  bye  and  bye  we  shall  have  the  Westgate  to 
outselves,"  might  have  been  used  not  with  any 
treasonable  design/  but  for  the  purpose  of  res- 
cuing one  or  two  prisoners.    The  jury  must 
read  the  evidence,  and  see  whether  it  was  con- 
sistent with  the  inference  that  the  mob  and  the 
prisoner  at  the  bar  knew  that  the  soldiers  were 
at  the  Westgate,  and  took  a  determination  to 
attack  them,  or  with  the  more  innocent,  though 
l^uilty,  yet  not  treasonable  intention,  of  rescu- 
ing certain  pilioners  who  had  been  placed  in 


custody  during  the  night,    ft  had  been  argued 
by  the  counsel  for  the  prisoner  that  the  state- 
ment of  this  witness— that  one  part  of  the  mob 
went  one  road  to  Commercial-street  and  another 
part  went  by  a  different  direction,  was  iocon^ 
sistent  with  the  statement  of  other  witnesses ; 
but  this  did  not  appear  to  him  very  important, 
for  a  mistake  might  have  been  made  intk- 
ont  an  intention  of  bringing  before  the  jury 
anything  which  the  witness  knew  to  be  false. 
He  here  might  have  dropped  off,  and  taken  a 
different  part ;  and  again  some  of  the  people  of 
the  town,  who  were  looking  on,  might  have 
retired,  and  the  main  body  gone  on  as  described. 
It  was  for  the  jury  to  decide  whether  the  obser- 
vations  which  had  been  made  on  this  point 
broke  in  upon  the  credit  of  Rees,  on  what  was 
partly  a  collected  point,  as  it  appeared  that 
both  roads  went  to  the  Westgate.    Thomas 
Devon  Oliver,  in  his  evidence,  said  that  the 
mob,  when  they  came  to  the  Westgate  said, 
"  Surrender  yourselves  prisoners."    That  was 
met  l>y  other  evidence  produced  on  the  part  of 
the  prisoner  at  the  bar,  and  it  had  been  very  pro- 
perly conceded  that  the  words  might  have  been, 
as  described  by  that  other  witness,  **  Surrender 
up  your  prisoners."    That  was  so  far  import- 
ant, as  It  would  tend  to  show  that  the  first 
challenge  made  at  the  Westgate  before  that 
conflict  with  the  soldiers,  was  a  demand  that 
the  persons  who  had  been  kept  prisoners  during 
the  night  should  be  delivered  up  to  them.    It 
was  for  the  jury  to  consider  whether  the  evi- 
dence, so  far  as  he  had  yet  presented  it  to  them, 
showed  a  determination  to  get  possession  of  a 
few  prisoners,  rather  than  a  determined  attack 
upon  her  Majesty's  troops.    This  witness  said 
that  he  put  his  arm  against  the  door,  in  a  strug- 
gle to  avoid  a  gun  levelled  at  him,  and  that  the 
gun  went  off  close  to  his  head.    It  did  not 
appear  that  there  had  been  any  firing  eariier 
heard  than  as  described  by  Waters,  and  accord- 
ing to  the  evidence  of  this  witness  the  going  oflT 
ot  this  gun  seemed  to  have  been  the  signal  for 
the  firing  of  many  »guns  which  were  amongst 
the  mob.    The  statement  of  the  witness,  that 
he  had  not  seen  any  leader  amongst  the  mob 
was  contrasted  with  his  deposition,  in  which  he 
spoke  of  a  leader ;   but  there  seemed  nothing 
in  that  inconsistent  with,  his  subsequent  expla- 
nation, that  wlien^he  spoke  of  a  leader  he  meant 
the  man  who  came  first  up  to  the  door.     The 
witness  Daniel  Evans  gave  a  clear  account  of 
the  first  shot,  and  from  him  it  appeared  that 
the  firing  began  with  the  mob,  and  not  with 
the  soldiery^     He  (Evans)  had  proved  that 
when  the  lower  shutters  of  the  window  were 
closed,  the  people  in  the  street  could  not  see 
the  soldiers.     Wm.  Adams  stated  that  shortly 
after  the  affair  took  place,  he  saw  Air.  Frost 
with  his  handkerchief  up  to  his  face  in  a  bye 
road,  and  that  he  went  into  a  coppice  wood, 
where  he  lost  sight  of  him.    These  circum* 
stances  did  not  at  all  make  out  that  the  pri. 
soner  was  guilty  of  treason,  because  it  had  been 
seen  that  he  was  with  a  multitude  of  armed 
persons,  who  were  committing  a  riot  in  the 
town  of  Newport.      His  apparent  desire  of 
concealment,  therefore,  did  not  prove  that  be 
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ifas  conscious  of  the  precise  offence  with  which 
he  was  now  charged,  but  that,  conscioos  of  a 
breach  of  the  law,  he  was  desirous  to  keep 
aloof  at  least  for  a  limited  time.     The  learned 
Judge  then  proceeded  to  remark  upon  some 
discrepancies  between  Sir  Thomas  Phillips  and 
Captain  Gray  as  to  their  relative  positions  in 
the  rooms,  and  as  to  the  order  given  to  the 
soldiers  to  fire,  but  he  observed  that  they  were 
not  of  a  nature  to  affect  the  credit  of  either  of 
those  gentlemen.  According  to  all  the  evidence 
it  appeared  that  the  soldiers  never  fired  a  single 
volley,  or  a  single  gun  until  the  firing  com- 
menced from  the  outside ;  and  it  appeared  that 
the  constables  had  nothing   but  their  trun- 
cheons, or  staves  of  ofiice  as  constables.    The 
jorv  bad  heard  Crom  the  witness  who  was  next 
called,  as  well  as  more  distinctly  from  Granville 
Somerset,  the  kindness  shewn  by  the  prisoner 
at  the  bar  in  going  to  the  assistaace  of  the 
Duke  of  Beaufort  on  an  occasion  of  popular 
ferment.     Matthew  Williams  and  two  or  three 
other  witnesses  took  up  the  transaction  at  a 
different  place.     Their  evidence  was,  that  the 
night  before  this  affair  took  place,  the  prisoner 
was  found  at  a  beer  shop,  where  persons  were 
preparing  for  the  march,  under  the  controul  and 
command  of  others,  every  ten  persons  havuig 
a  leader. 

Mr.  FVoti, — Not  the  prisoner,  my  Lord — 
the  witness.  The  prisoner  was  not  at  that 
house. 

Chief  Justice  Tindal  corrected  his  former 
statement.  It  did  not  appear  that  the  prisoner 
was  at  that  house  the  night  before,  when  the  ar- 
rangements were  going  on.  It  was  for  the 
jury  to  say  whether  the  persons  making  those 
arrangements  formed  a  component  part  of  the 
body  who  marched  next  day.  The  evidence 
then  proceeded — "  It  was  said  we  were  to  go 
to  Newport,  and  stop  the  coaches,  the  post, 
and  all  traffic."  Although  the  prisoner  was  not 
present  on  that  occasion,  it  was  material  for 
the  jury  to  consider  whether  similar  statements 
pat  into  his  mouth  by  other  witnesses  corro- 
borated this  evidence.  The  jury  would  con- 
sider how  far  the  theft  of  wliich  iVJatthew  Wil- 
liams admitted  himself  to  have  been  guilty 
some  years  ago,  tended  to  weaken  the  reuance 
they  would  otherwise  place  upon  his  state- 
ments ;  undoubtedly  it  was  a  great  breach  of 
the  law  of  morality,  but  whether  it  deprived 
him  of  all  credit  in  a  trial  of  this  nature,  it  was 
for  the  jury  to  judge.  The  witness  added, 
that  it  had  been  said,  "If  we  do  not  break  the 
old  law  we  shall  not  get  a  new  one,"  but  this 
expression  had  by  no  means  the  same  strin- 
gency of  operation  in  thi;i  case  as  if  it  had  been 
uttered  by  the  prisoner  at  the  bar,  or  in  his 
presence.  The  next  witness  was  an  extremely 
important  one,  as  he  spoke  to  declarations  said 
to  have  been  made  by  the  prisoner  at  the  bar 
himself,  and  which,  if  made  by  him,  would 
certainly  possess  a  most  serious  influence  in 
the  case.  On  the  part  of  the  prisoner  it  was 
denied  that  he  ever  made  them ;  and  before 
the  jury  gave  any  weight  to  the  evidence  they 
must  satisfy  themselves  that  the  witness  who 
deposed  to  these  statements  was  a  witness  to  I 


I  the  truth.      Hodges  stated  that  it  was  said 
I  in  the    presence  of  the  prisoner,    that    the 
soldiers  were  ready  to  join  them,  and  it  was 
only  for  them  to  go  down  to  meet  the  soldiers. 
If  this  declaration  did  take  place  in  the  pre- 
sence of  the  prisoner,  it  did  not  appear  that  it 
had  met  with  any  objection  or  opposition  from 
him.    The  great  question  was  whether  the  jury 
could  place  reliance  on  the  statements  of^the 
witness ;  and  upon  that  they  could  not  decide 
until  they  had  heard  all  the  circumstances  which 
surrounded  him.    The  evidence  of  that  witness 
was  extremely  important,  as,  if  true,  ittended  to 
shew  what  was  the  real  intention  of  the  pri- 
soner in  bringing,  or  assisting  to  bring  together 
such  a  large  number  of  persons  on  the  previous 
night,  ana  bringing  them  down  to  Newport. 
There  was  no  doubt  that  if  the  intention  was 
to  take  the  place,  to  stop  all  traffic,  and  to  put 
the  town  in  the  possession  of  a  large  body  of 
men'— if  that  was  for  the  purpose  of  creating 
an  alteration  of  the  law  for  any  general  purpose, 
that  would  amount  to  treason.    This  depended 
upon  the  degree  of  credit  to  be  given  to  this 
witness.    Tne  learned  judge  then  proceeded 
to   point  out  the  supposed  inconsistency  in 
the  evidence  of   Hodges,   as  stated  by  the 
counsel  for  the  prisoners ;  the  contradiction 

5iven,  or  attempted  to  be  given  to  it  by  Mary 
ones,  and  the  rebutting  evidence  of  Watts  on 
the  part  of  the  prosecution,  and  left  it  to  the 
jury  to  decide  which  of  the  witnesses  was  en* 
titled  to  the  most  credit.  George  Lloyd,  and 
the  other  witnesses  who  followed  him,  spoke 
to  what  took  place  in  the  adjoining  parish ; 
and  from  their  evidence  it  would  appear  that 
2^ephaniah  Williams  had  repeatedly  enjoined 
the  people  to  keep  tlie  peace ;  but  it  seemed 
that  this  was  two  or  three  weeks  before  the 
outbreak.  It  appeared  also  that  he  directed 
the  witnesses  to  bring  bread  and  cheese  with 
them  to  the  meeting  on  the  mountains,  and 
that  he  recommended  others  to  bring  arms 
with  them  in  case  any  one  should  interrupt 
them.  It  was  for  the  jury  to  say  whether 
under  these  circumstances  he  contemplated 
the  attainment  of  his  objects,  whatever  they 
were,  by  peaceable  means.  It  was  at  all  events 
very  dangerous  to  put  arms  into  the  hands  of 
a  large  body  of  men,  lest  (if  occasion  should 
offer)  they  might  use  them  to  attack  as  well  as 
to  defend.  Upon  this  part  of  the  case  there 
was  no  direct  evidence  against  the  prisoner  at 
the  bar.  It  was  for  the  jury  to  infer,  as  far  as 
the  evidence  of  corresponding  and  contrary 
acts  on  his  part  enabled  them  to  infer,  whether 
the  prisoner  adopted  or  disclaimed  the  acts  of 
those  who  it  appeared  all  through  the  trausac- 
tion  were  more  or  less  connected  with  him. 
With  respect  to  the  evidence  of  Brough,  great 
use  was  made  of  it,  both  on  the  part  of  the 
prisoners  and  the  prosecution,  for  the  purpose 
of  showing  the  power  that  Frost  had  over  that 
large  number  of  men,  who  were/ound  in  the 
town  the  next  morning;  though  a  body  of 
men  under  the  command  of  Jones,  imme- 
diately upon  the  signification  of  a  wish  un  the 
part  of  Frost,  let  the  witness  go.  On  the 
part  of  the  prisoner  it  was  used  to  shew  the 
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kindness  of  the  dlspositrou  of  Mr.  Frost,  and 
that  he  was  ready  to  do  a  kind  action,  and 
thus  to  lead  the  jury  to  doaln  that  he  would  be 
f^uilty  of  the  enormities  which  were  laid  to  his 
charge. 

Mr.  Kelip.-^lt  is  also  used  with  reference  to 
the  time. 

Chief  Justice  TindnL — ^I  am  much  oblififed 
to  you.     It  is  also  used  as  a  contradiction  to 
Hodges,  as  to  the  time  the  conversation  took 
place  between  him  and  Mr.  Frost.     The  next 
witness    was    John    Harford.     The  learned 
Judf^e  here  read  his  evidence,  and  proceeded 
to  say  that  his  cross-examination  was  intended 
to  invalidate  the  evidence  given  by  him.     The 
first  ground  was,  that  he  was  charged  with 
taking  a  part  in  this  transaction,  and  therefore 
liable  to  the  same  objection  that  is  made  to  all 
witnesses  who  are  partners  in  guilt  with  the 
men  on  trial  ?   His  answers  was,  that  it  was 
true  that  he  was  there ;  but  he  had  no  'fear, 
because  he  was  forced  to  he  a  participator  in 
the  crime,  and  made  his  escape  as  soon  as  he 
could,  and   therefore  did  not  think  that  in 
^ving  that  explanation  he  would  be  punished. 
Persons  were  often  found  in  such  cases,  who, 
desirous  to  serve  themselves,  would  rather 
state  what  was  not  the  truths  provided  it  made 
a  case  against  the  prisoner.    Such  evidence 
was  at  all  times  admissible  before  a  jury ;  but 
It  is  for  the  jury  to  consider  how  far  their  tes- 
timony is  corroborated  by  other  persons.   This 
witness   was   also  impugned    upon    another 
ground— -namely,  that  he  did  not  immediately 
come  forward  with  this  account,  but  remained 
12  days  in  prison  before  he  made  the  state- 
ment.   The  jury  were  to  consider  the  circum- 
stances, and  consider  whether  the  witness  was 
to  be  credited  or  not.     The  next  witness  was 
Wm.  Harris,  and  the  learned  Solicitor  General,' 
looking  at  the  contradictions  and  improbabili- 
ties that  encircled  his  evidence — ^his  making  a 
statemeut  on  oath,  one  day,  and  his  drunken- 
ness, and  then  his  recalling  on  one  occasion 
what  he  had  said  on  another — the  Solicitor 
General  had  withdrawn  him  from  the  conside- 
ration of  the  jury.      Having  read  the  evidence 
of  several  other  witnesses,  he  proceeded  to  re-, 
mark  upon  the  tevtimony  of  William  Jones 
Philips,  who  apprehended  Frost  upon  the  very 
evening  of  the  day  of  the  4th  of  November. 
This,  too,  gentlemen,  was  put  on  the  part  of  the 
prisoner,  to  show  that  when  his  MS8.  were 
searched  there  was  nothing  to  show  that  he 
had  earned  on  a  treasonable  correspondence 
with  others— that  there  was  to  be  found  in  his 
house  no  plan  or  design,  or  draft  of  proclama- 
tion, such  as  one  might  be  led  to  suppose 
would  be  found  with  a  person  carrying  on  or 
being  engaged  in  a  conspiracy  of  the  extensive 
nature  with  which  the  prisoner  stood  charged. 
The  jury  would  give  the  prisoner  the  benefit 
which,  such  an  observation  entitled  him  to. 
This  is  the  case  on  the  part  of  the  prisoner. 
There  was  no  other  witness.     The  succeeding 
witnesses,  who  were  not  many  in  number, 
were  called  on  the  part  of  the  prosecution. 
One    of   these    witnesses,    John    Williams, 
^vas  called  to  show  that  the  demand  made 


on  them  at  Westgate  Inn  was  not  to  yield 
themselves    prison ers.      It  wus    not  for  her 
Majesty's  troops  to  yield  themselves  prison- 
ers; that  it  was  a  misuke  to  suppose  so; 
but  that  the  demand  in  reality  made  was, 
that  the  persons  in  the  inn  should  yield  op 
their  prisoners.    This  was  a  very  proper  matter 
to  be  laid  before  the  jnry,  and  it  was  now  coo* 
ceded  on  the  part  of  the  Grown,  that  no  such 
demand  was  made  as  that  the  troops  should 
surrender  themselves  prisoners.    Another  wit- 
ness stated  that  Mr.  Frost  in  public  meetings 
recommended  in  his  harangues  always  to  keep 
the  peace.    This  was  for  the  consideration  of 
the  jury.     It  was  for  them  to  cnmnder  this 
(when  looking  to  the  facts  for  the  proseeation), 
as  in  nature  of  eridence  as  to  character,  namely, 
that  Mr.  Frq^t  was  a  peaceable  character,  and 
one  not  likely  to  engage  others  in  a  crime  of 
this  kind ;  as  a  person  with  a  character  for 
honesty  was  not  likely  to  commit  a  theft. 
The  question  was  (me  of  probability.     If  the 
evidence  was  so  strong  as  to  break  that  down, 
then  they  were  not  to  weigh  probability  against 
fact.    It  the  scales  were  even  at  all,  then  they 
were  to  give  the  benefit  of  his  character  to  the 
prisoner.    Tliat,  said  the  learned  judge,  is  the 
whole  of  the  evidence,  and  it  is  upon  that  evi- 
dence that  you  are  to  say  whether  the  prisoner 
at  the  l>Rr  has  levied  war  against  the  Queen  in 
her  realm.    11iat  there  was  very  ^rreat  violence 
— that  there  was  »n  attack  made  upon  the  town 
of  Newport,  and  that  a  conflict  was  carried  on 
at  the  Westgate,  is  placed  beyond  idl   doubt 
It  is  found  that  a  very  large  body  of  men  came 
into  the  town  at  an  unusual  hour,  and  that 
they  came  from  different  points,  are  naattera 
not  disputed.    Acts  were  done  which  yon  are 
to  judge  of — if  their  intention  was  to  carry  oa 
a  rebellion,  or  by  a  display  of  that  which  is 
called  "  moral  force,"  but  by  means  of  which 
no  mischief  was  intended,  it  was  still  expected 
that  the  magistrates  would  be  induced  either  to 
release  Vincent,  or  to  treat  him  more  favour- 
ably than  hitherto  he  had   been  treated — ^if 
these  things  were  done  with  a  general  dengn, 
there  was  high  tre&ion  committed ;  but  if  it 
were  for  the  other  otfject,  it  would  be  punished, 
and  very  severely  punished  by  the  law.  but  not 
with   chat    extremity  of  punishment    tvhich 
treason  received.    The   learned  judge  then 
proceeded  to  direct  the  attention  of  the  jury  to 
the  declarations  made  by  Frost,  as  evidenced 
by  the  several  witnesses,  and  stated  that  it  was 
for  them  to  consider  whether  or  not  it  was  the 
intention  and  object  of  the  prisoner  to  attack 
the  military,  the  Queen's  forces,  or  to  seise 
and  keep  possession  of  the  Queen's  town  of 
Newport ;  or  to  blow  up  the  bridge,  and  stop 
the  mail  to  Birmingham ;  or  by  delaying  i>f 
the  arrival  of  the  letters  there,  or  other  means 
give  effect  to  any  concerted  plan  to  spread 
general  insurrection  throughout  the  kingdom ; 
or  whether  they  believed  that  his  obiect  and 
intent  was  the  more  moderate  one  alleged  by 
his  counsel,  of  making  such  a  demonstraftioii  ot 
the  moral  force,  as  it  was  called,  by  ahowing 
how  large  an  amount  of  physical  force  he 
could  assemble,  as  might  induce  the  magistrates 
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to  mitigate  the  8eTerity  of  Vincent's  punish- 
ment, or  to  liberate  him  alto^^tber.  You  need 
not  (sud  the  learned  Judc^)  so  much  trouble 
youraeWes  as  to  see  that  the  prisoner  has 
clearly  made  that  out— because  that  is  not  im- 
posed upon  him ;  but  it  is  for  you  to  look  at 
the  circumstances  with  all  possible  candour 
and  fairness,  and  see  if  anythinf^  like  such  an 
intention  appears  to  be  probable  on  the  face  of 
them.  For  you  are  not  to  call  on  him  to 
prove  his  innocence :  it  lies  on  the  crown  to 
prove  conclusively  that  the  crime  charged 
a^inat  him  amounts  to  high  treason.  It  is 
your  province  to  determine  whether  the  crown 
has  done  this.  You  will  look  to  the  evidence 
before  yon,  and  unless  you  find  that,  by  clear, 
conclusive,  unambiguous,  and  certain  testimony 
the  crime  n  proved  to  amount  to  high  treason, 
with  all  the  penal  consequences  attached  to  it, 
it  will  be  your  duty  to  acquit  the  prisoner; 
but  if  that  crime  is  so  dearly  and  satisfactorily 
proved,  you  will  find  him  guilty.  If  un- 
fortunately,  such  be  the  case,  and  yon  should 
be  fully  satisfied  that  the  evidence  well  es- 
tablishes the  guilt  of  the  prisoner,  then,  how- 
ever  painful  the  matter  may  be  to  your  own 
feelings,  it  mil  be  yonr  duty  to  declare  him 
gnilty  by  yonr  verdict.  The  case  is  entirely 
for  yonr  consideration.  It  is  a  question  in 
whicli  the  Court  cannot  Interfere,  and  which  it 
leaves  to  you,  ouite  certain  that  you  will  come 
to  that  conclusion  which  the  truth  and  justice 
of  the  case  requires. 

The  jury  retired  for  half  an  hour,  and  re- 
turned a  verdict  of  gvilty,  with  a  recommen- 
dation to  the  merciful  consideration  of  the 
Conrt. 

Chief  Justice  TT/tdSff/.-^Ckntletnen,  yonr  re- 
cotiunendation  shall  be  reported  to  the  pro* 
per  quarter. 


ON  THE  LAW  AS  TO  MARRIAGES 
ABROAD  BETWEEN  ENGLISH  SUB- 
JECTS  WITHIN  THE  PROHIBITED 
DEGREES.      

{Conchded/rom  p,  212.) 

The  doctrine  of  Lolly's  case  must,  however, 
now  be  considered  very  doubtful.  It  has  been 
followed  in  Cvnteay  and  Beaztey,^  just  referred 
to,  decided  in  1831 ;  but  the  judge  in  tLis  case 
said,  that  his  decision  "  did  not  in  any  measure 
touch  the  case  of  a  divorce  4  vinculo^  pro- 
nounced in  Scotland,  between  parties  who, 
though  married  when  domiciled  in  England, 
ivere  at  the  time  of  such  divorce  bond  fide  do 
iniciled  in  Scotland,"  In  Oidaker  and  Gold 
ing',  decided  1834,  the  Scotch  judges  declared 
tlivir  unanimous  opinion  that  a  five  months' 
resideoce  in  Scotland  was  domicile  enough 
to  dissolve  an  Engllih  marriage,  FFarrender 
and  H^arrender,  oecided  in  the  House  of  Lords 
in  1834^  is  a  very  important  case,  not  only  for 
the  principle  contained  in  it,  but  also  for  the 
indication  it  gives  of  the  altered  feeling  of  the 
courta  with  respect  to  these  subjects.    The 

o  3  Hag.  Ec.  Rep.  653.       p  Burge.  67S. 


husband  was  a  Scotchman,  domiciled  there. 
The  marriage  ^vas  an  English  one,  with  an  Kn- 
^lisb  lady  during  a  bond  fide  English  domicile. 
The  House  of  Lords,  sitting  on  a  Scotch  ap- 
peal, held  a  Scotch  divorce  good. 

Tliis  decision  so  far  overturns  LoHy'i  cnse 
as  to  shew  that  the  supposed  indissolubility 
of  an  English  marriage  is  not  law.     Lord 
Broui^ham's  reasons  went  directly  to  question 
the  entire  decision  of  that  celebrated  case. 
Lord  Lyndhwrit  refused  to  go  this  length.   He 
said,  however,  «*  if  LoUy^t  case  be  law,  and  the 
decision  in  the  Court  of  Scotland  be  also  law, 
this  consequence  must  follow, — that  after  de- 
cree of  divorce  is  pronounced.  Sir  George 
Warrender  will  be  able  to  marry  again  in 
Scotland.      He  would  then  have  a  wife  in 
Scotland,  and  also  another  wife  in  England. 
Such  would  be  the  state  of  things  arising  from 
the  conflicting  laws  of  the  two  countries.   Cir- 
cumstances of  a  very  extraordinary  and  very 
inconsistent   nature    would    follow.4     Upon 
the  decision  in  Lollys  case  I  prononnce  no 
opinion.    If  it  be  correct,  and  anv  inconve- 
nience should  result  from  the  eonnict  of  the 
law  of  the  two  countries,  the  legislature  must 
apply  the  remedy."    In  this  case  nothing  was 
said  on  the  point,  certainly  very  important  to 
the  iHue  between  us  and  the  civilians,  whom 
we  consider  Mr.  Burge  as  representing,  as  to 
the  law  by  which  the  bond  fides  and  sufficiency 
of  domicile  is  to  be  judged.    We  presume  the 
silence  arose  from  considering  it  clear  it  ronst 
be  by  the  law  of  the  country  where  the  decree 
was  to  be  pronounced.     So  we  infer  from 
what  Lord  Lyndhurst  said  as  to  the  domicile 
being  clear,  aud  that  they  sat  as  Scotch  judges. 
We  may  add  the  answer  of  a  distinguished 
American  international  lawyer,'  given  in  )82S, 
to  one  of  the  questions  put  to  him  by  our 
commissioner  for  enquiry  mto  the  administm« 
tion  of  justice  in  tlie  West  Indies.      **  The 
Courts  in  the  United  States  are  m  the  habit 
of  dissolving  marriages  contracted  in  foreign 
countries ;  but  in  some  of  the  states  a  resi- 
dence of  considerable  length  is  required  to 
constitute  a  domicile  for  the  purpose  of  suing 
for  a  divorce.    Our  Courts  would,  as  I  con- 
ceive, notice  and  give  eflfect  to  a  divorce  ob- 
tained abroad,  of  a  marriage  duly  celebrated 
in  the  United  States,  between  our  own  dtiwens 
or  others,  upon  the  same  principles  and  with 
the  same  restrictions  as  respect  the  conclu- 
siveness of  other  foreign  sentences." 

So  mtich  for  the  personal  law,  supposed  to 
attach  to  every  Englishman,  preventing  him, 
after  an  English  marriage,  during  his  first 
wife>  life,  marrying  again  without  a  divorce  by 
act  of  parliament.  It-is  clear  that  there  is  no 
such  absolute  personal  disqualification,  and  it 
would  also  appear  probable  that  it  will  be  held 
that  the  decree  of  a  competent  foreign  court 
will  be  sufficient  though  obtained  in  frttudem 


4  We  have  above  remarked  that  similar 
consequences  would  follow  if  the  infrmdem 
/d'^iV  doctrine  were  allowed  to  prevail  against 
binding  marriages  abroad. 

'  Mr.  Wheaton,  since  minister  at  Denmark. 
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lem.  Thit  is  perhaps  a  startling  doctrine. — 
Like  the  evasions  to  wliich  we  have  been  more 
particularly  adverting,  it  may  be  avoided,  by 
the  leg^islature  adopting  the  personal  law  of 
France.  We  only  protest  against  the  judges 
attempting  to  do  that  which  it  seems  pretty 
dear  the  legislature  alone  has  real  power  to 
deal  with. 

Enough,  any  way,  has  been  said  to  show  that 
it  is  imperative  on  any  legislature,  pretending 
to  regard  the  consistency,  and  to  require  the 
observance  of  its  laws,  not  to  allow  tbe  Mar- 
riage Law  to  remain  in  the  state  in  which  our 
English  Marriage  Law  now  is.  To  allow  it  to 
remain  so,  is  to  produce  individual  suffering 
without  public  benefit ;  and,  without  the  pre- 
tence of  compensation,  to  solicit  for  it  dislike, 
evasion  and  ridicule.  The  uuhappiness  caused 
in  the  higher  ranks  by  tbe  uncertainties  of  this 
law,  is,  of  course,  individual  in  its  character 
and  unknown  to  the  public.  The  disquietude 
as  to  their  position  in  society,  and  as  to  the 
legitimacy  of  their  children,  is  sure  to  be  kept 
within  the  parties'  own  breasts.  Like  any  blot 
in  the  family  history,  it  cannot  be  alluded  to 
before  them^  and  least  of  all,  can  they  be  par- 
ties to  urge  upon  the  legislature  the  amend- 
ment of  the  law.  Tbe  same  feelings,  in  a 
degree,  operate  upon  those  in  the  ranks  below 
them.  But,  going  lower,  the  cruelty  inflicted 
in  such  cases  as  Lolly's,  seems  to  us  barbarism. 
And  for  what  end  ?  Merely  to  vindit.*ate  law?, 
'  which  make  in  Scotland  marriage  good,  the  chil- 
dren legitimate ;  and  in  England  the  husband 
a  felon,  children  bastards,  and  the  wife  an 
outcast  and  harlot,  unless  indeed  she  survive, 
and  then  which  give  her  his  personal  estate  by 
the  mouth  of  the  same  Judge — half  lawyer, 
half  ecclesiastic, — who,  a  week  before,  would 
have  annulled  the  marriage,  and  for  the  good  of 
her  soul,  sentenced  her  to  do  a  white-sheet  pe- 
nance in  the  face  of  the  church.  The  difficulty 
of  approaching  the  subject  is,  however,  great. 
There  is  a  rottenness  and  an  adventitiousness 
in  all  our  notions  about  these  matters,  which 
make  it  difficult,  even  for  lawyers,  to  move  in 
them.  Every  one  is  supposed  to  be  actuated 
by  some  personal  motive.  Rumors,  false  no 
doubt,  of  bribes  and  inducements  applied  even 
to  senators  are  spread  about.  All  power  of 
improvement  depends  mainly  on  the  higher  (or 
legislative)  classes  and  on  the  legal  profession. 
Our  profession  is  naturally  supine.  Cases, 
when  they  happen,  pass  by  and  are  lost  sight 
of  in  the  incongruous  medley  of  subjects  which 
In  succession  come  before  us.  Moreover,  we 
are  not  fond  of  legislative  change.  Not  to 
mention  less  worthy  reasons,  every  change  en- 
genders trouble  for  us.  Among  the  higher 
classes,  it  must  be  owned,  too,  that  the  tone  of 
feeling  as  to  marriage  and  the  marriage  contract 
18  not  altogether  what  it  should  be.  There  is 
therefore  a  suspicion  attaching  to  the  subject 
which  makes  the  most  correct- minded  man  fear 
to  touch  it.  We  have  already  mentioned  the 
circumstances  which  led  our  attention  to  it.  In 
all  the  cases  we  there  alluded  to.  we  believe  a 
foreign  marriage  has  taken  place ;  and  from  this 
we  are  forcibly  brought  to  the  couclusiou  that 


tbe  law  oiu^ht  to  be  rendered  certain.   Though 
we  have  a  feeling  on  the  subject,  we  are  not  par- 
tizaus  of  either  view,  and  do  not  enter,  it  wiU  be 
seen,  into  the  question  whether  it  should  bees- 
tended  further,  or  further  restricted.     All  we 
sajr  is,  make  the  law  certain,  and  do  not  tre^t 
this  subject  as  if  it  was  merely  one  of  pounds, 
shillings,  and  pence,  the  rules  whereor  are  to 
be  elaborated  by  a  long  series  of  decisions  on 
a  long  series  of  cases  as  they  may  arise.   We 
sajr,  do  not  treat  it  so,  because  each  case,  ,ud 
this  subject,  as  every  lawyer,  particularly  every 
solicitor,  must  know,  carries  as  an  incident,  a 
far  greater  degree  of  misery  of  naind  to  the 
parties  than  ever  attends  any*  other  species  of 
litigation  which  comes  under  his  observation. 
Either  we  should  openly  adopt  the  personal 
principle  of  the  French  law,  or   discard  it 
openly.    The  present  state  of  uncertainty  is  a 
disgrace  to  our  code.    It  is  now  five  years  since 
the  last  act  was  passed.    On  the  debate  upon 
it,  it  was  stated,  if  we  remember  rightly,  by 
Sir  W.  Follett  in  particular,  that  some  law, 
laying  down  bounds  as  to  affinity »  must  be 
passed ;  but  that  in  the  meantime  the  law  must 
be  made  clear  and  strong.    Sir  W.  Follett,  if 
we  recollect,  expressed  his  readiness  to  assist 
in  framing  such  a  law.    Five  years,  however, 
have  not  yet  produced  it ;  and  in  the  mean- 
time, instead  of  the  law  being  made  clearer 
and  stronger,  it  is  more  directly  and  positively 
evaded,  and  its  operation  has  been  oiade  more 
disputable  than  before.    All  we  want  is  that 
some  such  law  as  proposed  should  pass,  and 
the  whole  be  made  efficient.    The  petitioning 
for  it,  and  urging  it  on,  must  rest  with  the  soli- 
citors.   Some  of  the  local  legal  associations  are, 
we  understand,  thinking  to  take  the  matter  up. 
If  they  do  so  successfully,  they  will  accomplish 
an  object  feasible  only  to  our  profession,  and 
add  another  benefit  to  the  benefits  they  and 
our  metropolitan  association  have  already  con- 
ferred, in  the  way  of  procuring  the  law  to 
be  made  more  certain  and  simple.    A  bill  is, 
we  understand,  likely  to  be  brought  in  next 
session,  with  reference  to  marriages  abroad  at 
consulates,   not  within  the  act  as  to  foreign 
marriages  by  the  English  ritual ;  it  will  be  a 
good  opportunity  for  calling  attention  to  the 
subject.    We  only  trust  it  will  not  be  lost. 

P.  S. — Since  writing  this  article  we  have  re- 
ferred to  Hansard,  see  vol.28,  p.  283  ;  and  voL 
30,  pp.  729  and  948.  Sir  W.  Follett,  we  see 
24th  August  1835,  stated  that  he  considered 
"  marriages  by  affinity  ought  to  be  allowed  be- 
yond the  second  degree  of  affinity,  and  that  a 
man  ought  to  be  allowed  to  marry  the  niece  of 
a  deceased  wife."  It  appears,  too,  from  Mr. 
Poul ton's  speech  on  20th  August,  that  Doctor 
Lushington  promised  "  that  in  the  next  session, 
a  bill  should  be  introduced  for  making  certain 
marrriages  in  future  good  and  valid;  for  the 
clause  in  question  (that  in  Lord  Lyndhorst's 
Act)  distinctly  and  finally  condemned  to  all  in- 
tents and  purposes,  all  such  marriages  as  ab> 
solutely  null  and  void."  Dr.  Lushington  has 
never  yet  redeemed  this  promise,  but  is  waitioj;, 
we  suppose,  as  he  said  on  the  24th  August 
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183&,  "  UU  they  had  time  to  consider  it  in  all  I  compelling  the  injured  parties  (the  real  prose- 
it'*   hearings  on    society."     A  good    ohject,  I  culors)  to  enter  into  the  usual  recognizances 


fiuubtless^  but  one,  it  would  seem,  somewhat 
lufitral  in  its  requirement  of  time. 

Since  the  conclusion  of  this  article  was  put 


to  prosecute  and  give  evidence,  bind  over  a 
person  employed  by  the  .corporation,  and  bv 
that  budy  dcDOminatftd  "  public  prosecutor," 
who  instructs  his  own  attorney^  such  attorney 


10  type,  we  have  recdved  the  following  letter :  I  being  according  to  arrangement^  the  "  prose- 


«< 


"  Sir, 

I  have  read  with  great  interest  your  obser* 
vations  nn  the  Law  as  to  Marriages  abroad 
l>etween  English  subjects,  within  the  pro* 
hibited  degrees.  There  is  one  branch  of  the 
invesUgalion  peculiarly  interesting  to  a  large 
class  of  her  Majesty's  subjects, — the  British 
Jews  s  and  in  the  progress  of  your  further  ob- 
servations, I  respectfully  suggest  that  the  in- 
quirer as  to  whether  the  5  &  ti  W.  4,  c.  4,  is 
applicable  to  British  Jews,  so  as  to  interfere 
with  and  overrule  their  own  marriage  laws,  is 
well  entitled  to  consideration. 

An  Oi«d  Subscribbr." 
Oar  impression  that  a  marriage  between 
Engiiah  Jews  within  the  prohibited  degrees  of 
affinity  would  be  held  good  notwithstainding 
the  act  of  6  W.  4,  if  not  voidable  before  it, 
was  atated  in  the  second  part  of  this  article. 
The  question  is,  how  Jews'  marriages  of  this 
sort  stood  before  that  act,  i.  e.  if  25  Hen.  8, 
r.  22,  s.  4,  applies  to  them.    The  terms  of 
sec.  4p  **  that  no  persons,  subjects  or  resiauts 
of  this  realm,  or  in  any  of  your  dominions, 
shall  from  hfnceforth  marry  within  the  said 
degrees/'  are  wide  enough  certainly  to  raise  a 
stroojf  argument  that  they  were  voidable  in 
the  Ecrlesiastical  Court  previous  to  the  late 
art.      ff  they  were  voidable  then,  they  are 
clearly,  if  solemnized  in  England,  now  abso- 
lutely void  I  and  if  solemnised  where  the  le'jt 
loci  would  allo%v  them,  their  validity  would 
come  within  the  question  argued  in  this  article. 
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Sir, 


CORPORATION  PROSECUTIONS. 

To  ihe  Kditbr  of  the  Legal  Obs^eer, 


cuUng  clerk.' 

This  method  of  conducting  business  at  the 
borough  sessions  has  given  rise  to  much  dis- 
satisfaction,  the  attorneys  complaining  that 
they  are  unfairly  and  uniustly  robbed  or  their 
clients,  and  the  latter  that  they  cannot  have 
the  assistance  of  their  professional  advisers ; 
and  in  consequence  the  matter  was  argued  by 
counsel  at  two  distinct  sessions,  when  con- 
trary opinions  were  come  to.    The  point  was 
first  brought  before  the  Court  at  the  borongh 
sessions,  about  two  months  ago,  on  the  trial 
of  a  servant  for  robbing  his  master  to  a  con- 
siderable amount,   in  which  case  the  latter 
(ignorant  of  the  new-fashioned  practice)  ap- 
p'ied  in  the  usual  way  to  his  attorney,  a  gen- 
tleman of   many  years'    standing,  who    at- 
tended  the  examinations  before  the  commit- 
ting magistrates,  and  afterwards  preferred  a 
bill  which  was  found  true  by  the  grand  jury. 
A  bill  was  also  preferred  by  the  "  prosecuting 
clerk,"  and  on  his  indictment  the  prisoner  was 
arraigned  and  pleaded,  or,  was  tried  and  found 
guilty.      The  attorney  applied,  through  his 
counsel,  for  the  costs,  and  thus  the  point  waa 
raised  and  argued,  and  the  recorder  stated  it 
as  his  opinion,  that  the  "  public  prosecutor  " 
having  been  bountl  over,  was  the  party  en- 
titled, and  refused  the  attorney's  upplication. 
In  consequence  of  a  matter  now  depending  in 
the  Queen's  Bench,  the  borough  prisoners  are 
for  the  present  committed  to  the  county  ses- 
sions for  trial  by  such  of  the  borough  magis- 
trates as  have  commissions  for  the  county, 
and  who  bind  over  the  "  public  prosecutor  "  as 
usual. 

At  the  recent  county  sessions  the  question 
as  to  costs  was  again  argued,  several  attorneys 
having  been  retained  by  their  respective  clients, 
and  the  chairman — a  barrister  of  considera- 
ble experience  —  stated  that  it  had  always 
been  the  practice  to  allow  the  real  proeecuior 
the  costs,  and  he  would  not  alter  the  rule. 


I  AM  desirous  of  addre^ing  the  profession  on 

a  subject  of  considerable  importance,  and  hope 

yoa  will  allow  yoifr  valuable  pdblication  to  be  I  l^his  being  the  position  in  which  matters  stand 

the  medium  of  co^nmunlcatlomf.     Aboutayear  I  ^  present,  perhaps  some  of  your  able  corres- 

ago  the  corporation  of  Manchester  applied  to  |  pondents  may  deem  the  subject  worth  their 


Goremment,  under  the  provisions  of  the  Oene 
ral  Municipal  Act,  for  leave  to  hold  a  court  of 
quarter    sessions  of  the    peace    within    the 
borough;  and  in  consequence   a    grant  was 
shortly  afterwards  made,  under  wbi^h  the  cor- 
poration have  appointed  different  officers,  one 
of  wlK>m  (a  young  gentleman  receqtly  admitted 
an  attorney)  has  had  allotted  to  him  the  situa- 
tion   of  "prosecuting  clerk."    The  title  of 
"  proaecutiog  clerk  "  is  something  new  in  the 
history  of  the  profession,  but  the  verv  name  is 
sufficient  to  shew  your  readers  that  tne  duty  of 
the  person  who  holds  that  situation,  is  to  con- 
duct aJl^  prosecutions  which  may  take  place  at 


attention.  It  appears  to  me  that  the  corpora- 
tion are  acting  improperly  and  unjustly  in  pro- 
ceeding in  the  manner  alluded  to,  and  I  ata 
also  much  mistaken  if  the  borough  magistrates, 
in  th^fr  tfeal  to  assist  the  corporate  body,  do 
not  exceed  their  scope  of  authority  in  bind- 
ing ovc^  the  **  public  prosecutor  "  when  the 
real  prosecutor  appears  before  them.  If  the 
plan  adopted  at  Alanchester  should  become  an 
established  precedent,  then  every  magistrate, 
by  engaging  a  nominal  prosecutor,  wtllbe able 
to  patronise  any  professional  relaticm  or  fa^ 
vourite,  and  thus  make  the  administration  of 
justice  a  system  of  traffic  and  specuhtion. 


the  aessions  ;  and  in  order  to  secure  to  him  all  I  The  corporation  of  Manchester,  through  their 
th«  '•— ^   the  borough  magistrates,  instead  of)  servants,  the  "  public  prosecutor  "  and  "pro 


the 
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secQtinii^  clerk  "  probably  derive  no  incon-  '  slightest  knowledge.  Felonies,  embracing  lb* 
tide^abie  advantage  from  the  prosecutions  '■  abstraction  of  property  in  vkrioos  ways,  Co  a 
which  take  place  at  the  borough  sessions,  and  serious  amount,  frequentiy  occur,  and  great 
thus  any  individual  whom  a  magistrate  might  skill  and  care  is  often  required  on  the  part  of 
think  proper  to  bind  over  in  a  number  of  cases  the  attorney  employed  to  prosecute  the  oflTen- 
would  secure  no  trifling  emolument,  provided  ders ;  and  it  only  seems  reasonable  that  the 
he  took  the  precaution  to  enter  into  a  kind  of   real  prosecutors  should  be  allowed  to  engage 

professional  advisers  on  whose  abilities  they 


partnership  agreement  with  an  attorney. 

But  the  matter  does  not  rest  here.  The 
public  is  concerned.  Every  man  has  a  right, 
and  has  hitherto  been  allowed,  to 'employ  his 
own  attorney — the  person  in  whom  he  can 
confide-^and  it  is,  to  say  the  least,  a  gross  act 
of  injustice  to  compel  him  to  take  bis  business 
to  an  individual  of  whom   he  has  not  the 


can  rely.  But  with  respect  to  the  *'  prosecuting 
clerk '  I  do  not  mean  to  insinuate  that  he  is 
unfit  for  the  situation  which  he  has  accepted. 
I  believe  his  family  and  conneziona  arc  re- 
spectable, and,  for  aught  I  know,  he  may  be 
quite  as  competent  to  conduct  a  proaecuttoo  as 
any  other  gentleman.  Pairplat. 
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qubbn's  bbnch. 
{Concluded  from  page  213.) 
Clerk' i  Name  and  Reiidence.  To  whom  articled^  anigned,  &c. 

Collins,  George  Basbett,  St.  Columb.  Thurston  Collins,  St.  Columb. 

Cook,  George   William  Francis,  16,  Sussex    George  Phillips  Foster  Gregory,  28,  Poultry. 

Place,  Regent's  Park. 
Cross,  Seth,  Trinity  Terrace,  Borough ;  and    EdMrard  Newman,  Bamsley. 

Barnsley. 
Chater,  Wiiliam,  67,  Hermitage   Place,  St,    Thomas  Chater,  Newcastle-upon-Tyne. 

John's  Roa<l ;  ami  Newcastlp-upon-Tyne. 
Cooper,  Henry  Roberta,  4,  Everett  Street ;     George  Cooper,  East  Dereham. 

Brunswick  Square. 
Cox,  William,  the  younger,  95,  Drummond    Arthur  Pliilip  Groom,    4,  Henrietta  Street, 

Street,  Eiiston  Square.  Cavendish  Square. 

Cullen,  William  Henry,  7,  Thanet  Place,  Tern-    Stephen  Pluminer,  Canterbury. 

pie  Bar ;  and  Canterbury. 
Coles,  Robt.,  80,  Lombard  Street;  and  Clifton.    Alfred  Phillips  and  James  Wason,  Bristol; 

assigned  to  John  Whittington,  Bristol. 
Cooper,  John  Martin,  Bishopwearmouth.  Thomas  Thompson,  Bishopwearmouth  ;  a»^ 

to  Geo.  Smith  Ransom,  Biehopwearmotith. 
Childe,  Harry  Joseph,  6,  Salisbury  Street,    Joseph  Shipton.  Warwick ;  assigned  to  Wil- 

Strand.  liam  Edward  Buck,  Warwick. 

Chillingworth,  John  Williams.  28,  Tavistock    Edward  Richmond  Nicholas,  Wribbenhall. 

Place;  Wribbenhall;  and  Kenton  Street. 
Davies,  Edmund  William,  5,  Gioster  Street,    Baker  Gabb  and  William  Woodbouse  Secre- 
Queen  Square  ;  Abergavenny ;  and  Drum-        tan,  Abergavenny, 
mond  Street,  Euston  Square. 
•Devey,  Frederick  Wm.  34,  Ely  Place.  Frederick  NichoUs  Devey,  34,  Elv  PLtce, 

Douglas,  Charles,  Witham.  John  Cutts,  Witham. 

Davies,  Hennr  Tonchet,  articled  by  the  name    Thomas  Macauley  Crutwell,  Buth. 

of  Henry  Touchet,  Clevedon. 
Dowman,  William,  the  younger,  Sudbury.  William  Dowman,  Sudbury. 

Dyson,  James  Armstrong  Francis,  42,  Lower    John  Archbould,  Thrapston. 

Seymour  Street ;  and  Thrapston. 
Dickenson,  Daniel,  3,  Cumberland  Terrace,    Robert  Francis  Yarkcr,  Ulverstone. 

Lloyd  Square ;  Ulverstone. 
Empson,  Henry,  Leamington  Priors;  Henri«    Wm.  Chalmers  Empson,  Leamington  Priors 

etta  Street ;  and  Reading. 
Eyre,  George  Lewis  Phipps,  10,  Thayer  Street,    William  Gunner,  Bishop's  Waltham. 

Manche§ter  Square. 
Etches,  William  Macconnell,  Machon  Bank,    William  Pashley  Milner,  Sheffield ;  assigiic«l 
near  Sheffield.  to  Tbomslk  James  Parker,  Sheffield. 


Lambeth.  minster. 

Field,    William,    64,    Great  Russell    Street,     Henry  Downc  Barton,  Exeter, 
Bloomsbury  Square;  and  Tavistock  Place. 


•  Marked  thus,  are  C.  P.  apj>liciiiion8.  J  Marked  thus.  Exchequer  of  Picas 
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Cierk*s  Name  and  Reeidence.  To  whom  articiedt  auig/ied,  8lc. 

Ford,  Henrjr,  4,  Mancliester  Street,  Gray'i  Archibald  Liow,  Portsea. 

km  Road  ;  and  Portsea. 

Frodffaain,  Fred.  Liverpool ;  and  Alfred  Street.  Robert  Frodtham,  Liverpool. 

Gregory,  Thomaa,  5^  Upper  Montague  Street,  Jonas  Gregory,  12,  Clement's  Inn. 

RoMell  Square. 

Grigaon,  Edward  Robert,  Watton.  Edward  Harvey  Grigaon,  Watton  i  assigned  to 

Charles  Goodwin,  Walton. 

Gant,  John  Castle,  35,  London  Commercial  Sale  Anthony  Brown,  Mincing  Lane. 

Rooms,  Mincini;  Lane. 

Gill,  James,  4,  Princes  Street,  Bedford  Row ;  Robert  Frodsham,  Liverpool. 

and  Liverpool. 

Gurney,  John,   16,  Everett  Street,  Rassell  WUiam  Paul,  Truro. 

Squfire  i  and  Truro. 

Gay.  William,  2,  Chapel  Street,  Bedford  Row  $  PhUip  Wilson,  King's  Lynn. 

King's  Lynn ;  and  6,  New  Ormond  Street. 

Gaskoin,  John,  13,  Trevor  S<]uare,  Brompton.  Bryan  Holme,  Ne%v  Inn. 

Gossett,   Montague,    20,  Little  St.  Thomas  Richard  Roy,  Lothbury. 

Apostle;  and  George  Street. 

Grant,  Charles  William,  1,  Plowden  Buildings,  John  Hartley,  Settle. 

Temple ;  and  Great  Russell  Street 

Holmes,  Edward  Carleton,  45,  Guildford  St.;  William  Holmes,  Brookfield;  assigned  to  Ed- 

1,  Stone  Buildings ;  6,  Raymond  Buildings,  ward  Foach  Hillier,  38,  Cumming  Street, 

Gray's  Inn.  Pentonville. 

Haigb,  John  Luke,  Selby.  Edward  Parker,  Selby. 

Hill,  Granville  Diggle,  52,  King  Sq. ;  and  Bath.  Thomas  Macauley  Crutwell,  Bath. 

Hostage,  John,  Chester,  John  Finchett  Maddock,  Chester. 

Hitchcock,  William,  25,  Claremont  Terrace,  Charles  Hyde,  Ely  Place. 

Pentonville. 

Honeywill,  William  Henry,  4,  Prospect  Cot-  John  Nicholetts,  South  Petherton ;  assigned  to 

tages,  Islington.  H.  Seymour  Westmacott,  I,  Gray's  Inn  Sq. 

Hanuey,  Edmund  Gilbert,  15,  Alfred  Place,  Edward  Pearce,  Bodmin;  assigned  to  Henry 

Bedford  Sq. ;  Bodmin;  and  Chadwell  Street.  Coode,  8,  Guildford  Street. 

Haxby,  Joseph  Barber,  1  I,  Chapel  Place ;  and  Twiselton  Haxby,  Wakefield. 

Wakefield. 

Heald,  Richard  Henry,  Leeds.  George  Rawron,  the  vounger,  Leeds. 

Harfield,  Robert,  2,  Craven  St. ;  and  Arundel.  William  Duke,  ArundeL 

Harrison,  George  Frederick,  98,  Upper  Stam«  John  Atkinson,  Leeds. 

ford  Street ;  and  Leeds. 

Hodgson,  John,  Manchester.  Matthew  Gaunt,  Leeds ;  assigned  to  T.  Lech- 
mere  Marriott,  Manchester. 

Homea,  William,  the  younger,  Ledbury.  William  Homes,  Poole  End;  assigned  to  Tho- 
mas Jones,  Ledbury. 

Harding,  Henry,  Longport.  Thomas  Harding,  Newcastle-under-Lyne ;  as. 

signed  to  John  Plant  Harding,  Burslera. 

Holland,  Thomas  Moore  WooUams,  7,  Harpur  Thomas  Bird,  Upton- upon-Severn ;  assigned 

Street,  Red  Lion  Square ;  and  Upton>on-  to  Thomas  Loftus,  New  Inn. 

Severn. 

Hair,  Thomas,  Kidderminster.  Henry  Maddocks  Daniel,  Worcester  and  Kid- 
derminster. 

Ilderton,  Henry  Decimus,  52,  Lincoln's  Inn  George  Leeke  Baker,  52,  Lincoln's  Inn  Fields. 

Fields. 

Johns,  Henry  TremenLeere,  7,  Mylne  Street,  Henry  William  Johns,  Blandford. 

Myddelton' Square,  and  Blandford. 

Jackson,  William,  Carlisle.*  William  Dobinson,  Carlisle. 

Jutsum,  Edward  Millner,  64,  High  St.,Aldgate  David  Jennings,  71>  Whitechapel  Road. 

Justice,  Thomas  Francis,  Cursitor  Street ;  au J  James  Beaumont,  28,  Golden  Square,  and 

Upper  Harley  Street.  Lincoln's  Inn  Fields ;  assigned  to  John  Pike, 

28,  Golden  Square. 

Ingram,  James,  9,  Vere  Street.  George  Abraham  Crawley,  46,  Salisbury  Sq. 

Johnson,  James,  22,  Ebury  Street,  Pimlico  ;  John  Makinson,  Manchester. 

Higher  Broughton  ;  Aldersgate  Street;  and 

Belgrave  Street,  South. 

Jessop,  Francis  Johnson,  Derby;  and  Charlotte  Thomas  Fowke  Andrew  Burnabjr,  Newark- 

Street,  Bloomsbury.  upon-Trent ;  assigned  to  William  Edward 

'ndlents,  Newark-unon-Trent ;  assigned  to 
Godfrey  Tallents,  Newark-upon-Trent. 

KingdoD,  Thoa.,  30,  Ely  Place ;  &  Sidmouth.  Edward  Harley,  the  younger,  Bristol ;  assigned 

to  Alfred  Lester,  Sidmouth* 
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Clerk**  A'ame  and  Rfiidence.  7h  whom  ancticUd,  atsigned,  4^. 

Kin^don,  William,  26,  CbanceryLaaes  Fridi^y    Nathaniel  Overtiury,  Friday  Street  i  assti^acd 
Street ;  and  Gray'H  Inn  Square.  tu  Edward  T.  Whitaker,  Gray's  Ion  Squart. 

Kusteman,  Williaiu*  27,  Great  Bus^ell  3K^(  $    Nicholas  Broadmei^d,  Lan|^port»  EaatQver. 

and  Langport,  Eastover. 
KinfT,  Paul  John,  4,  Eiuton  Grove ;  and  Harop-    Eilward  Robert  Porter,  I,  New  Coart,  Middle 
stead  Road.  Temple ;  aasvcae^d  to  Thomaa  Wright  Net- 

son,  1,  New  Court,  Middle  Teniple. 
Kingson,  George  Edmn,  SO,  Surrey  Street^    Charle$  Qaiter*  thie  yjounger,  Bidiefurd. 

Strand ;  Bideford  ,•  and  Tillotson  Place. 
Kemp,  George  Baring,  Brighton;  Flore^<:eio    Joiie]ih  Arl4yoardi>  %  Mansion  Houae  Place; 
Tuscany ;  and  35,  Clarendon  Street,  Somer's        assigned  to  Frederick  Lewes  Austeo,  6,  Ely 
Town.  Plac^. 

Lamb,   Charles,  40,    Ladgate   Street ;    and    John  Barber,  and  T.  P.  Davidson,  Fornivai's 

Reading.  Inn. 

Leitch,  Thomas  Carr,    3,  Kittisford    Place,    John  Lowrey,  Nocth  Shidda, 

Hackney  Road ;  and  North  Shields. 
Law,  John,  the  younger,  Greenheys.  David  Law,  Manchester ;  a»aig|gMd  to  Joshoa 

Southward,  Manchester ;  assigned  to  ArSar- 
maduke  Foster,  Manchester;    aangixed  tu 
Francis  Dickin,  M&nchesitcar. 
Moultrie,  Charles,  35,  Lincoln's  Inn  Fields.        John  Allan  Powell,  9,  New  Squsjce,  Lincoln's 

Ion. 


Maples,  Frederick,  6,  Frederick's  Place,  Old  Thomas    Frederick    Maples,    6,    Frederick's 

Jewry.  Place,  Old  Jewry. 

Mayo,  John  Ryall,47>01dComptonSt.,Soho.  John  Pype,    Spmer^on;    assigmed    to   John 

Slade,  Veovili. 

Melland,  William,  72,  Albany  Street  Regent's  John  Cutts>  Chesterii^ld. 

Park  i  and  Brampton. 

MartelI,Chas.,2,St.  George's  Place,  Walwoith.  George  Prit^hard,  28,  New  Bridge  Streei. 

Meymott,  W^liam  Joseph,  86,  Blackfriar's  John  Gilbert  Meymott,  86,  Biackfriar's  Road. 

Road. 

Mansell,  Frederick,  29,  Coleman  Street;  and  pdward    Elliott,    Berwick-upon-T^f eed ;   as- 

Berwick-npon  Tweed.  signed  ^  Jonathan  Ward,  Stokesley. 

Moss,  William  Henry,  the  younger,  Kingston-  William   Henry  Rosser,    Gray's  Inn  Place; 

upon-HulL  assigned  to  Charles  Frost,  Kingjstoo-oppn- 

Hull. 

Merrimau,  Frederick  Ward,  50,  Lincoln's  Inn  Thomas  Bav^rstock  Ai(ecriman,  Marlborough ; 

Fields ;  and  St.  Albans.  assigned  to  Thomas  Ward  Blagg»  St.  Albims ; 

assigne<l  to  Sam.  B.  Merriman,  Austin  Friaia. 

Afonkman,  Henry  William,  13,  St.  Edmund's  Thomas  Walker,  York. 

Place,  Alders^te  Street;  York;    Leeds; 

and  Portugal  htreet. 

Messiter,    Milam,   32>    Bedford  Row ;    and  George  Messiter,  Frome ;  assigned  tfi  Edward 

Frome.  Francis  Fennell,  Bedford  Row. 

Norris,  Anthony,  41,  Upper  Norton  Street,  Uoratio  Nelson  Father,  1|2,  London  Street, 

Portland  Place.  Fenchurch  Street. 

Nevile,  Charles  James,  21,  East  Street,  Iiamb's  John  Bridges,  Red  Lion  Square. 

Conduit  Street {  Kettering;  and  Walcot. 

Ord,  Charles  Ovington,  39,  Upper  Stamford  Henry  Clarke,  Guisborough. 

Street,  Btackfriars'  Koad;  aqd  York. 

Palmer,  William  Henry,  51 ,  Manchester  Street;  William  Evans,  Haverfordwest. 

and  Henrietta  Street,  Brunswick  Square;, 

and  Gellyswick  House,  Pembrokeshire. 

Perry,  Henry,  Whitehavei^  Wilson  Pernr,  WhitebaveD. 

Powell,  John,  Birmingham.  John  Bird,  Dirmingbain  ;  assigi^  %o  WiUjam 

Duni^  Wheeler,  Birmingham. 

Pott,  Jos.  Compton,  Bridge  Street,  Southwark.  William  Woodgate,  3,  New  Sq. ;  Llucola'a  Ian. 

Pope,  Cliarles  Lee,  Everett  Street,  Russell  John  Monckton,  Maidstone. 

square ;  and  Maidstone. 

Rendall,  Alfred,  Kington,  Herefordshire^  Benjamin  Bodenh^,  ^ington,  Uerefordahire. 

Robinson,  Francis,  6,  Terrace,  Putney.  George  Stone,  36,  Jermyn  St.,  St.  Janoes's. 

Rush,  John  Brook,  Brook  House,  Old  Kent  John  Roger  Bush,  18,  Austin  Friars. 

Road. 

Rogers,  Francis,  15,  Alfred  Place,  Bedford  Edward  Hearie  Rodd,  Penzance. 

Sq. ;  Penzance ;  and  18«  (^hadweU  Sti:eet. 

Robinson,  Thomas,  34,  C^^ndpn,  Sxreet,  So-  William  Barker,  Huddersfield. 

mers  Town;   51:,  Prait  Street;  and  ilud- 

dcrsficld. 
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Clerh^i  Name  aad  Residence.  To  whom  articled^  assigned,  dv* 

Rohertu,  Kichard,  9,  Wells  Street,  Qray's  Inn  William  Palmer,  the  elder,  Birmingluim. 

Road  {  and  Birmingham. 

Roberta,  Rathhone  Bartlett,  42,  Spencer  Street,  Henry  Lucas,  Newport  Pagn^l. 

Northampton  Square. 

Simroz,  Alexander,  2,  Upper  Baker  Street,  Clement  Ingleby,  Birmingham. 

Pentonville  s  Dublin ;  and  Harborne. 

Shearm,  Mark;  Stratton.  Edward  Shearm,  Stratton. 

Smith,  George,  19,  Charles  Street,  Euston  Peter  Tuxford,  Boston ;  assigned  to  Henry 

Square ;  and  Boston.  3iixton  Ken  wick  &  Hen.  Harwood,  Boston. 

Stephenson,  McCarthy,  9},  Skinner  Street,  Johh  Stephenson,  Newark-uppn-Trent. 

Snow  Hill  I  and  Kensington. 

Saunders,  Arthur  William,  4,  Duke  Street,  William  Lawrence  Bicknell,  57»  Lincoln's  Inn 

St.  James's.  Fields. 

Saropter,  WiUiam  Richard,  17,  Upper  North  Charles  Pestell  Harris,  Cambridge ;  assigned 

Place,  Gray's  Inn  Road ;  and  Cambridge.  to  Frederick  Barlow,  Cambridge. 

Smith,  Thomas,  lO.Seymour  Place,  New  Road.  Richard  Edgar  Smithy  3,  New  Boswell  dmrt. 

Steavenson,  John,  5,  Judd  Place,  East,  New  George  Waugh  Stable,  Newcastle.upon-T?ne. 

Road. 

Sedgeley,  Charles,  Carlisle.  William  Hodgson,  Oarlisle ;    assigned  to  T. 

Houghton  Hodgson,  Carlisle. 

Scndamore,  Frederick,  Ashford ;  and  Maid-  Robert  Furley,  Ashford ;  assigned  to  Charley 

stone.  Scudamore,  Maidstone. 

Smear,  Christopher,  Oundle,  Northampton-  George  Croxton,  Oundle. 

shire. 
Scott,  William  Henry,  Chelmsford.  Robert  Bartlett,  Chelmsford. 
Serjeant,  Robert,  Wadebridge;  and  Callington,  Richard  Symons  and  Edward  Luxmore,  Wade- 
Cornwall,  bridge. 
Sears,  Henry,  Mnidstone.  Thomas  Walker,  Dart  ford  ;  assigned  to  Carey 

Bonham   Hopkins,   Darlford;    assigned  to 
John  Havward  Dartford. 

Simpson,    George  Septimus,    39,   Wakefield  Thomas  Atkinson,  Peterborough ;  assigned  to 

^^treet.  Regent's    Square ;    Peterborough  ;  Evan  Morris,  Temple. 

and  Brownlow  Street. 

Thompson,  Thomas,  5,  St.  Ann's  Terrace,  Henry  Ling,  34,  Bloomsbury  Square. 

North  Brixton. 

Torre,  John  Alexander,  9,  St  James's  Street.  Edward  Knocker,  Dover ;  assigned  to  George 

Washington  Abboti,  9,  St.  James's  ^reet. 

Tryoo,  Henry  Curling,  13,  New  North  Street,  Jphn  Mercer,  the  younger,  Ramsgate. 

Red  Lion  Sq. ;  Ramsgate ;  and  2,  Wells  St. 

Tliorp,  Frederick  William,  39,  Wakefield  St.^  George  Gwe  Day,  St  IvesL 

Regent's  Square ;  and  St.  Ives. 

Taylor,  Horatio  Trnfnlgar,  Middleton.  Richard  Halsall,  Middl/eton. 

Vngnon,  Gabriel,  37,  Upper  Baker  Street,  JosephMountford,  Ex et<ers  assigned  to  George 

Marylebone ;  Great  Portland  Street  \    and  William  Finch,  67»  Lincoln's  Inn  Fields. 

St.  John's  Wood. 

Vyner,    Charles  James,    55,  Lincoln's    Inn  Simon  Adams  Becke,  Ironmonger's  Uftll. 

Fields ;  and  Southampton  Row. 

Woodrow,    Jeremiah,    40,    Prospect   Place,  William  Butt,  Ryde. 

South wark ;  Ryde ;  Huntley  Street;  William 

Street ;  and  Hand  Court. 

Williams,    William  John,  34,  Northampton  Frederick  Cooper,  Brighton. 

Square ;  and  Park  Place,  Kennington  Cross. 

Wonnald,  William,  Leeds.  Timothy  Beavor,  Wakefield. 

WeddeO^  Ja^ies  Call,  115,  B^nhiU  Row.  Robert  Weddell,  Berwick-upon-Tweed;   as- 
signed to  William  Pringle,  3,  King's.  Rpad. 

Wybergh,  John,  the  younger,  H  Ebury  Street,  Richard   Rnshton    Preston,    George   Street 

Eaton  Square.  Westminster. 

Wilkinson,  Robert  ThQmas,  89,  Upper  Sey«  Robert  Aiskell  Davison,  Bishopwearmoitth. 

mour  Street,  Euston  Square;  Biahopwear- 

mouth  ;  and  Everett  Street. 

Woods,  Arthur  William,  27,  Francis  Street,  Henry  Woods,  Godalming ;   assigned  to  Wil- 

Bedford  Square ;  and  Croydon.  liam  Drummond,  Croydon. 

White,  Samuel  George,  5,  Warren  Street,  Cecil  Proctor  Wortham,  Buotingford. 

Pentonville. 
Winckworth,  Lawrence  Henry,  Maidstone.  Henry  Atkinson  Wildes,  Maidstone. 
Walker,  James,  2,  Verulam  Buildings;   and  Thomas  Baker  Bass,  Dover;  assigned  to  Ed- 
Dover,  ward  Knocker,  Dover;  assigned  to  Joseph 

N.  Mourilyan,2,  Verulam  Buildings. 
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Professionai  Lists.— Banhiiptciei  superseded, —Bankntpis. 


Clerk's  Name  and  Residence.  To  ichom  articled,  assigned,  ^r. 

Wataon,  Richard  Thomas  Rundle,  60,  South-  George  Ogle,  4,  Great  \Muihcstcr  i$treet. 
Hinpton  Row,  Russell  Square ;  Priiiced  St.  i 
lixeter;  and  Kin^  Street. 

Wijjiffins,  James  Mann,  20,  Gloucester  Street,  William  Napier  Dihb,  York. 

Qiieen  Square  ;  and  York. 

Ward,  Frederick  Thomas,  32,  Bedford  Row.  Charles  Scudamore  Ward,  Maidenhead ; 

signed  to  William  James  Ward,  Maidenhead, 

Added  to  the  Listpunuant  to  Judges' Orders. 

AHerson,  Alfred,  189,  Fleet  Street ;  and  Car-  Robert  Williams,  Carnarvon. 

narvon. 

Bourne,  Henry,  Binnfoot,  Cumberland.  Christopher  Rymer,  Walsingham. 

Harrison,  George,  29,  Mount  Street,  White-  George    Harrison,    the  Elder,    Bishopwrear- 

chapel ;  Bibhopwearmouth  ;  and  Colet  PI.  mouch ;  assigned  to  Joseph  John  W'right- 

Sunderland. 

Robinson, Thomas,  11,  Cecil  Street,  Strand;  William  Rymer,  Darlington. 

Cockerton ;  and  Baker  Street,  Lloyd  S<iuare. 

Shackleton,  John,  Leeds.  William  Hargrcaves,  Leeds. 

Turner,  John  Gilgrass,  Horbury.  near  Wake-  William  Stewart,  Horbury. 

Wttlmi'sley.  Edward,  Counter  Hill,  New  Cross,  Archibald  Keightley,  43,  Chancery  Lane. 

Deptford. 

Wright,  Newenham  Charles,  ll,Qneen  Square,  Alexander  Milburn,  Millman  Street ;  aasijrued 
Bloomsbury.  to  James  Boxer,  Moorgatc* 


MASTERS  EXTRAORDINARY  IN  CHANCERY. 

Frvm  December  24M,  1839,  to  Jamutry  I7th,  1840, 
both  htchuive,  with  dates  tphen  gtnetted. 

Bell,  Henry,  Liverpool.    Dec.  24. 
Derbishire,  Robert  Richard,  Liverpool.     Dec.  24. 
Edivards,  Robert  Phippen,  Stoughton  Cross,  So- 
merset.   Jan.  3. 


DISSOLUTIONS  OF  PROFESSIONAL  PART- 
NERSHIPS. 

From  December  24M,  1839,  to  Jamutry  \7ih,  1840, 
both  mclusivet  with  dates  when  gatetted. 

Aldridge,  Wm.  and  Henry  Job  Humpage,  Stroud, 
Gloucester,  Attorneys  andjSolicitors.  Dec.  24. 

Birch,  Richard  William,  and  Thomas  Eaton,  Der- 
by, Solicitors  and  Attorneys.    Jan.  14. 

Carr,  William  Thomas,  and  Dizon  Robinson, 
Blackburn  and  Clitheroe  Castle,  Lancaster, 
Attorneys  and  Solicitors.    Jan.  10. 

Mant,  Henry  John,  and  William  Adair  Bruce, 
Bath,  Attorneys  and  Solicitors.    Dec.  31. 

Richardson,  Charles,  and  John  Pike,  Golden 
Square,  Attornejrs  and  Solicitors.    Dec.  24. 

Tyndall,  Thomas,  and  John  Rawlins,  Birmingham, 
Attorneys  and  Solicitors.    Jan.  7. 

White,  George  and  Francis  Thirkill  White,  Grant- 
ham, Lincoln,  Attorneys  and  Solicitors. 
Dec.  31. 

Yarborough,  Richard  Cooke,  and  Charles  Cator, 
Lincoln's  Inn  Fields,  Attorneys  and  Solicitors. 
Jan.  10. 


BANKRUPTCIES  SUPERSEDED. 

From  December  24/A,  1839,  to  January  17M,  1640, 
both  inelutivef  with  dates  when  gazetted. 

Brown,  James,  Oldham,  Lancaster,  Grocer  and 
Tea  Dealer.    Jan.  3. 

Dalby,  Richard,  Great  Malrem,  and  of  Kidder- 
minster, Worcester,  Miller.    Jtin.  7. 

Smith,  William,  Union  Vale,  BUckheatb,  Kent, 
Com  and  Coal  Merchant.    Jan.  10. 


BANKRUPTS. 

From  December  24M,  1839,  to  January  17M,  ld4«, 
both  inclusive  f  with  dates  when  gazetted. 

Atkinson,  Thomas  Radcliffe,  and  Chariea  Johnson 
Atkinson,    HuddersBeld,    York,   Fancy   and 
Woollen   Cloth   Merchants.      Clarke  if   C»., 
Lincoln's  Inn  Fields  :    Whitehead  if  Co.,  Hod* 
dersfield.    Jan.  10. 
Brown,  John,  Leeds,  York,  Flax  Spinner.     Camdrtt^ 
Lincoln's  Inn  Fields  :  Stott^  Leeds.     Dec.  S7. 
Blundell,  Elizabeth,  Samlesbary,  Lancaster,  loo- 
keeper.      Wiglesworth   if  Co^  Graj's   loo  : 
Wilkinson,  Blackburn.     Dec.  37. 
Buckley,  Samuel,  Stalybridge,Ashton-onder-L»Tiie, 
Lancaster,  Shopkeeper.    Clarke  if  Co.,  Lin- 
coln's Inn   Fields  :  Higghabottom  4'  Co.,  Ash- 
ton-nnder-Lyne.    Dec.  27. 
Bolton,  John,  and  William  Ireland,  MandMstrr, 
Check  and  Gingham  Mann  facta  rers.     JoAmawm 
^  Co.,  Temple  :  Hagshawt  if  Co.,  Manchester. 
Dec.  31. 
Bagshaw,  John,  and  Robert  Kinch,  Manchester. 
Cotton  and  Woollen  Mannfacturen.     Cmpea  ^ 
Co.,  Bedford  Row  :  Law,  Manchester.  Dec.  31 . 
Brown,  James,  Fowey,  Cornwall,  Draper.    ^9am- 
get.  Off.  Ass. :  Stodman,  Broad  Street  Build- 
ings.   Jan.  3. 
Bacon,  John,  Low  Onsegate,  York,  Grocer.  itauA- 
worth.  Staple  Inn  :  Stnith,  ]un.,  York.  Jan.  3. 
Bull,  Anthony,  Bncklersbury,  London,  Merchant. 
jibager.    Off.    Ass. :     Cooper,    Manchester : 
Lloyd,  Cheapside.    Jan.  7. 
Bowen,  Charles,  Oxford,  Linen  Draper.     Graoan, 
Off.  Ass. :  Hardmick  if  Co.,  Cateaton  StreeC 
Jan.  7. 
Byrne,    Charles    Holtsendorff,     Liverpool,    Ss9 
Maker.     Vinctnt  if  Co.,  Temple:  Robimaatk^ 
Lirerpool.    Jan.  7. 
Bendle,  Luke,  Barnstaple,  Devon,  Draper,    jihh&n 
if   Co,,  Charlotte  Street,  Bedford  Square: 
Messrs.   Bennett,  Manchester:  Brensritigra    ^ 
Co.,  Barnstaple.    Jan.  10. 
Brandon^  William  Barnard  John,  Trinity  Sqaarc, 
Newington,  Surrey,  and  of  Lock's  Pieids,  in 
the  same  parish,  Manufacturer.^  Whitmtvt, 


Bankrupts. 


255 


Off.  An. :  Meymoii  tf  Co.,  Great  Surrey  Street. 
Jan.  14. 
Burt,  Edward,  Aaton-jnxta-Birminglinin,  Victualler. 
Chapim^  Gray's  Inn  Square :  Harrisony  Bir- 
mingbam.    Jan.  14. 
Barker,   William  Thomas,   Birmingham,   Plater. 
PaJmtr  Sf  Co.,  or  Arnold  6f  Co.,  Birmingham  : 
Auiten  4*  Co.,  Gray's  Inn.    Jan.  14. 
Burr,  Joseph,  Wells,  Somerset,   Baker.      Kh^ 
4r  Co.,   Gray's   Inn  Square :    Robint  4*   C<^'y 
Wells.    Jan.  14. 
Cooper,  John,  Keele,  Stafford,  Tailor.    Harding, 
Newcastle- under- Lyme :     Wilton,    Symond's 
Inn,  Chancery  Lane.    Dec.  27. 
Croncb,   Frederick  William  Nicholls,  Plymouth, 
Devon,  Music  and  Musical  Instrument  Seller. 
Wood  if  Co.,   Dean  Street,  Soho  :    Eatilake, 
Plymouth.     Dec.  27. 
Cox,  Joseph  Abraham,  Union  Street,  South wark, 
Surrey,  Victualler,     (rreen,  Off.  Ass. :  Harper, 
Kennington  Cross.    Jan.  3. 
Coates,  John,   Manchester,  Merchant  and  Dry- 
salter.    Makinson  Sf  Co.,  Trmple  :    Atkinson 
€f  Co.,  Manchester.    Jan.  17. 
Derham,  Robert,  Leeds,  Vork,  and  Walter  Alan 
Hinde,  and  Jas.  Derham,  Dolphinholme,  Lan- 
caster, Worsted  Spinners.  Rohintan  4r.Co.,Essex 
Street,  Strand  :  Ward  if  Co.,  Leeds.    Jan.  10. 
Dawson,  William  Ambrose,  Liverpool ,  Merchant. 
WkiiUy  if  Co.,    Liverpool :    Messrs.    Lmve, 
Southampton     Buildings,     Chancery     Lane. 
Jan.  10. 
Davies,  Edward,  King's  Mills,  Wrexham,  Denbigh, 
Miller  and  Com  and  Flour  Dealer.  Z^eu'iV,  Wrex- 
ham :  Parker,  Pump  Court,  Temple.    Jan.  10. 
Edwards,     John,     Liverpool,     Cabinet     Maker. 
ShackUton  if  Co.,  Liverpool :  BascndaU  if  Co., 
Great  Winchester  Street.    Dec.  3 1 . 
Ellis,   Hugh,  and   George  Henry   Bryson,   Man- 
chester, Brace,     Belt,   and    Web  Manufac- 
torers.      Sale  if  Co.,   Manchester:    Messrs. 
Baxter,   Lincoln's  Inn  Fields.    Jan.  14. 
Edwards,  John,   Littleworth,   Gloucester,    Baker 
and    Confectioner.      Jonea    if    Co.,     Crosby 
Square:  Smallrid^e,  G\oi\cnter.    Jan.  14. 
Edwards,  Richard,  Aston  nigh  Birmingham,  Vic- 
tualler.    Smiih  if  Co.,   New  Boswell  Court, 
Lincoln's  Inn  .  Grtatwood,  or  Parkes  fy  Co., 
Birmingham.    Jan.  17. 
Fall,  George,  and  John  Nichols  Horrocks,  Man- 
chester,   Lancaster,     Pyers,    Printers,    and 
Pressers.     Makhuon  if  Co.,  Teuiple  :  Atkinum 
if  Co.,  Manchester.     Dec.  31. 
Poster,  James,  late  of  Abingdon,  Berks,  but  now 
of  Southwark  Square,   Southwark,    Surrey, 
Carrier.     Tarqwnid,  Off.  Ass. :  Clo»e,  Furni- 
ral's  Inn,  Holbom.    Jan.  7. 
Fox,  John,  Bamsley,  York,  Linen  Manufacturer. 
Shepherd,     Bamsley :    Perkins,    Gray's    Inn 
Square.    Jan.  7. 
Freocb,  Joseph,  jun.,  Coventry,  RiblK>n  Manufac- 
turer.   AuMien  if  Co.,  Gray's  Inn  :  Trougkion 
if  Co.,  Coventry.    Jan.  7. 
France,   William,  of  Wakefield,  York,  Maltster. 
Scoti  if  Co.,  Lincoln's  Inn  Fields  :  BakeweU, 
Wakefield.    Jan.  10. 
Froud,  Thos.  Wilson,  Newcastle-upon-Tyne,  Ship 
and  Insurance  Broker.  Gibson,  Newcastle-upon- 
Tyne  :  Swoin  if  Co.,  Old  Jewry.     Jan.  14. 
Finch,  George,  Newbury,  Berks*  Cabinet  Maker 
and  Upholsterer.    Akboit,  Off.  Ass. :    Tale, 
Basinghall  Street.    Jan.  17. 
Gnigell,  George,  West  Smithfield,  London,  and  of 
York  Street,  York  Road,   Surrey,  Hay  Sales- 
man.     Gibson,    Off.    Ass. :    APLeotl    if    Co., 
London  Street,  Fenchurch  Street.    Jan.  17. 


Gregory,  Thomas,  Macclesfield,  Chester,  Inn- 
keeper. Cole,  Adelphi  Terrace:  Procter, 
Macclesfield.    Dec.  C4. 

Gootch,  William,  Bath  Street,  Clerkenwell,  Grocer, 
Tea  Dealer  and  Cheesemonger.  Green,0(f.  Ass.: 
Blake  if  Co.,  EssexStreet,  Strand.   Dec.  27. 

Grifiith,  William  Henry,  Shrewsbury,  Salop, 
Wharfinger.  Ronalds,  Gray's  Inn  Square  : 
Cooper,  Shrewsbury.    Dec.  27. 

Groocock,  Samuel,  Leicester,  Builder.  lAghtfoot 
if  Co.,  Hull :  Waluuley  ^  Co.,  Chancery  Lane. 

Green,   John  Wilson,  Dartmouth,  Devon,  Ship 
Builder.     Watson  if  Co.,  King's  Arms  Yard  : 
Gilbard,  Devon  port.    Jan.  3. 
Geddes,  William,  Albion  Place,  Hyde  Park  Sqnare, 
Midillesex,     Baker.       Belcker,     Off.     Ass.  : 
Harrison,  Walbrook.    Jan.  7. 
Gill,    Richard,    Rushfield,    Almondbury,    York, 
Fancy  Manufacturer.    Battye  if  Co.,  Chancery 
Lane  :  Floyd,  Huddersfield.    Jan.  7. 
Gauthorp,  John,  Cheetham,  Manchester,  Chemist 
and  Druggist.    Johnson  if  Co.,  Temple  :  Wood 
if  Co.,  Manchester.    Jan.  14. 
Gans,  Sigismund,  Newcastle-upon-Tyne,  Furrier, 
and  Dealer  in  Fancy  Articles.    Meggiwn  if 
Co.,   King's  Road,  Bedford   Row:    Stanton, 
Newcastle-upon-Tyne.    Jan.  14. 
Higgs,  William,  Jermyn  Street,  St.  James's,  Soda 
Water  Manufacturer,  Chemist  and  Druggist. 
Graham,  Off.  Ass. :   Walters  if  Co.,  Basinghall 
Street.    Dec.  24. 
Hart,  Thomas  Bognor,  Sussex,  Innkeeper.    Surr, 

Lombard  Street.     Dec.  24. 
Harris,  Ambrose,  Rhyll,  Rhyddlan,  Flint,  Hotel 

Keeper  :   Wyatt,  St.  Asaph.    Dec.  27. 
Hind,  William,   Preston,   Lancaster,  Millwright. 
Walmsley  if^  Co.,  Chancery  Lane  :  ^rojr,  Pres- 
ton.   Dec.  27. 
Huxley,  Thomas  Croft,  Liverpool,  Cabinet  Maker. 
NorrU  4*  Co.,  Bartlett's  Buildings  :  Toulnun, 
Liverpool.     Dec.  ?7. 
Howell,  James,  Bradford,  WilU,  Baker  and  ThI- 
low  i^handler.   /IfjrArr,  Bucklersbury.  Dec.  27. 
Harris,  Thomas,  John  Street,  America  Square, 
London,  Merchant.     Gibson,  Off.  Ass. :   Hill, 
Copthall  Court.    Jan.  3. 
Hawker,  William,  College  Street,  Dowgate  Hill, 
London,  Carman.    Johnson,  Off.  Ass. :   Bml- 
deUy,  Leman  Street,  Goodman's  Fields.  Jan.  3. 
Hargreaves,  Charles,  Liverpool,  Tailor  and  Draper. 
Vincent  if  Co.,  Temple  :  Brabner  if  Co.,  Liver- 
pool.   Jan.  3. 
Horrold,  Alfred  Henry,  Frome  Selwood,  Somer- 
set, Chemist  aud  Druggist.    Frampton,  Soutli 
Square,  Gray's  Inn :  Miller,  Frome  Selwood. 
Jan.  7. 
Holroyd,  John.,  and  Frederick  Holroyd,  Halifax, 
York,  Cloth  Merchanto.     Walker,  Purnival's 
Icn  :  Blackburn,  Leeds.     Jan.  10. 
Honey,  Charles,  Littlemoor,  Oxford,  Corn  Dealer. 
Hester,  Oxford :    Messrs.  Baxter,  Lincoln's 
Inn  Fields.   .Jan.  14. 
Hudson,  John,  Arthur  Street  West,  London,  Livery 
Stable  Keeper,  Plumber,  and  Builder.    Green, 
Off.  Ass. :  Stevens  8f  Co.,  Queen  Street,  Cheap- 
side.    Jan.  17. 
Jones,  Thomas  Moreton,  Llanfyllin,  Montgomery, 
Skinner  and  'J'anner.     Messrs.  Bwfuot,  Tem- 
ple :  Royle,  Llanfyllin.     Dec.  24. 
Jordan,  Francis,  jun.,  and  Robert  Lovel  Magrath, 
Liverpool,  Merchants.  Baxendale  i^  Co.,  Great 
Winchester  Street :   Shaekleton  if  Co.,  Liver- 
pool.    Jan.  7. 
Johns,  Henry,  jun.,  Exeter,  Builder.  Keddall  if  Co., 
Feuchurch  Street :  Stogdon,  Exeter.  Jan.  10. 
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Kipling,    Cliristopher,    Wnrreh    Street,    Pitzroy 
Square,  Victaaller.    Clark,  Off.  Abs.  :  f/arpmr, 
Kennington  Cross.    Jan.  10. 
Legh,  William,  New  Windsor,  Berks,  Corn  Dealer. 
tfohddgr  if  Co,,  Bloomsbtirj  Square.    Dec.  27. 
Lockitt,  Joseph,  Cohgleton,  Chester,  Grocer  and 
Tea   Dealer,  and   Brick   Maker.      Pickfbrd, 
Congleton :  Ja^ei  &  Co.,  Old  Jewry.   Dec.  .^1. 
Leonard,  Charles,  Sheffield,  York,  Bacon  Factor. 
Rotigen,  Devonshire  Sq.,  Bishopsgate  Street : 
iMwin,  Sheffield.    Jan.  17. 
I^loore,  John,  Finchley  Common,  Fincliley,  Mid- 
dlesex, Victualler.     Ctark,  Off.  Ass. :  Fry  if 
Co,,  Cbeapside.     Dec.  24. 
Manning,    Henry,    Dnlwicb,    Sufrey,    Boarding 
House   Keeper*      Abbott,  Off.    Ass.  :    Crosse, 
Surrey  Street,  Strand.     Dec  27. 
Mead,   Samuel,  and  William    Mead,   Urerpool, 
Iron  Merchants.    Dtmam  if  Co,,  Liverpool  : 
AdUngion  if  Co,,  Bedford  Row.     Dec.  27. 
Mickellhwate,  Arthur,  Sheffield,  York,  Horn  Mer- 
chant.  £lte//rr^ele/,  Gray's  Inn  Square:  Potter, 
Rotherhami    Dec.  27. 
Morris,  Josepb,  Pimlico,  Middlesex,  Coal  Mer- 
chant.   Laekington,  Off.  Ass. :  Richards  if  Co,, 
Lincoln's  Inn  Fields.    Dee.  31. 
MacLintock,  William,  Bamsley,  York,  Linfcn  Ma- 
nufacturer^     Skrpherd,    Bamsley :    Perkim, 
Gray's  Inn  Sqiiare.    Jan.  3. 
Miles,  iliottiatf,  Tongwinlas,  near  Cardiff,  Gla- 
morgan, Cordwainer.    Janes  if  Co,,  Crosby 
Square  :  King,  Bristol.     Jan.  3. 
Naylor,   William    Burrows*  Pitamoor,  Brigbtaide 
Bierlow,  Sheffield,  York,  Brick  Maker.   Rod- 
gert,  Devonshire  Square.  Bishopsgate  Street : 
RffuUsj   Sheffield  :    Rayner  if  Co,,   Sheffield. 
I>ec.  24. 
Owen,  Edward,  Mae8glas,Am1wch,»Anglesea,  and  of 
Liverpool,  Cattle  Denier.   Chester,  Staple  Ion  : 
ittoee,  Amlwch  :  H<M/|yjon^ Liverpool.  Dec.  31. 
Potter,  Mark,  Earlc's  Heaton,  Dewsbury,  York, 
Blanket  Manufacturer.      Watts,   Dewsbury  : 
Ja^es  if  Co,^  Ely  Place.     Dec.  1A. 
Poynton,  James,  Liverpool,  Draper,    /tbbott  4*  Co., 
Charlotte  Street,  Bedford  Sq. :  Bennett  if  Co,, 
Mancheater:  Brabner  if  Co,,  Liverpool.  Dec.  3 1 . 
Polden,  Alexander  JanYCs,  and  Thomas  Morton, 
Fenchorch  Street,  London,  Merchants.   Green, 
Off.  Ass. :  Diehson,  Bucklersbury.    Jan.  10. 
Prichard,  Thomas,  Sidcup,    Foot's   Cray,   Kent, 
Surgeon.     Orahmn,  Off.  Ass. :   Powell,  Mar- 
tin's Lane,  Cannon  Street    Jan.  17. 
Perrier,  Cbarlea^  Nottingham,  Lace  Manofacturer. 
Ca/fei  if  Co,,  Bedford  Row  :  Wadtworth,  Not- 
tinghani.    Jan.  17. 
Robhnon,   Frederiek,  Cerveiltry,  Ribbon   Manu- 
facturer.   Aukten  if  Co,,  Gray's  Inn  :  Trough" 
ton  if  Co,,  Coventry.    Dee.  31. 
Richardson,     Richard,     Great    Driffield,    York, 
Draper.    ilAMe  if  Cd,,  Temple  :  Beni,  Man- 
chester.   Jan.  3. 
Ridsdale,  John,  nnd  Henry  RidMale,  Leeds,  York, 
Stuff  and  Blanket  Merchants.    Hawkv^  if  Co,, 
New  Boswell  Court,  Lincoln's  Inn  :  ^tkhuon 
if  Co,,  Leeds.    Jan.  3. 
RoiS,  Jesse,  Leicester,  Wool  Stapler.  Toller,  Gray's 
Inn  Square  :  Messrs.  Toiler^  Leicester.  Jan.  14. 
Silk,  William   Banks.   Jewin  Street,  Cripplegate, 
Builder.    Belcher,  Off.  Asa. :  Selby,  Seijeanl's 
Inn,  Fleet  Street.     Dec.  24. 
Stanton,    George,    Regent    Street,   St.    James's, 
Westminster,  Woollen  Draper.    Edwards,  Off. 
Ass. :  Fox  if  Co.,  Basinghall  Street.     Hec.  24. 
Spence,     William,     Dewsbury,     York,    Grocer. 
Jafues  if  Co,,  Ely  Place,   Holbom  :  Oreves, 
Dewsbnry.     Dec.  24. 


Stocks,  Isaac  Claytod,  Bradford,  York,  SlalT 
Manufacturer  and  Shopkeeper.  Jenkins  if  Co,, 
New  Inn  :   George,  Bratlford.     Dec.  24. 

Shnttleworth,  Henry,  Market  Harboroogb,  Lei- 
cester, and  of  the  Light  Pool  Mills,  Rodburgh, 
and  King's  Stanley,  Gloucester,  Pin  Manu- 
facturer. Johnson,  Off.  Ass.:  White  ^  Co., 
Lincoln's  Inn  Fields.    Dec.  27. 

Senior,  James,  Lassell's  Hall,  Kirkheaton,  York, 
Pancy  Cloth  Manufacturer,  and  Common 
Brewer.  Lever,  King's  Road,  Bedford  Row : 
Barker  if  Co.,  Huddersfield.    Jan.  10. 

Silver,  James,  Hatton  Ganlen,  Holborn,  Silver- 
smith. Pemull,  Off.  Ass. :  Rice,  Vrrulani 
Buildings.    Jan.  14. 

Shockard,  George,  Preston,  Sussex,  Brewer. 
AHree  if  Co.,  Brighton  :  Sowton,  Great  James 
Street,  Bedford  Koiv.    Jan.  14. 

Scholefield,  Edward,  Watling  Street,  London, 
Warehouseman.  Larkingtan,OtF.AM^'.  7k- 
ner  if  Co.,  Basing  Lane.    Jan.  17. 

Scott,  Joseph,  Manchester,  Paper  Dealer.  Ad- 
lingiott  if  Co,,  Bedford  Row:  Street,  Man- 
chester.   Jan. 17. 

Trivett,  Francis  Thomas,  Northumberland  PUce, 
Commercial  Road  East,  Draper.  Lackingtm, 
Off.  Ass. :  Ashktst  if  Co,,  Cbeapside.  Dec.  24. 

Tnrnbull,  Thomas,  Friday  Street,  Cheapside, 
Tavern  Keeper.  Alsag^,  Otf,  Asa. :  Wells, 
Charlotte   Row,  Mansion  House.    Dec.  24. 

Tburlow,  Robert,  Southampton,  Oil  and  Colour 
Mercliant.  Mmchey,  Southan»ptoki  :  Plmehneit 
if  Co,,  Lincoln's  Inn  Fields.     Dee.  31. 

Thomas,  William,  Ystradgimlais,  Brecon,  Timber 
Merchant.  BUhnell  if  Co.,  Lincoln *a  Inn 
Fields  :  Vaughan  if  (o.,  Brecon.    Jaki.  3. 

Tarte,  James,  Birmingham,  Malteter,  Cyder  Mer- 
chant.  Plated  Wire  Manofacturer,  and  Dealer 
in  Metala.  Chaplin,  Gray's  Inn  Sq:iare  :  Uar- 
risdn,  Birmingham.     Jan.  3. 

Underhill,',Richard,  and  John  Underbill,  Plymonth, 
Devon,  Linen  Drapers.  Pennell,  Ofll.  Ass.: 
Burt,  Aldermanbury.     Dec.  31. 

Walker,  William,  Nottingham,  Silkman.  JSnfieU 
if  Co,,  Nottingham  :  Curefje  tf  Ch.,  South- 
ampton Buildings,  Chancery  Lane.     Jan.  3. 

Wharton,  Charles  James  Wilson,  Liverpool »  Pro- 
vision Dealer.  ComihwaUe,  Liverpool.  Jan.  7. 

Willacy,  Thomas,  St.  Helen's  Mills,  Windle,  Lan- 
caster,  [no  trade  gazetted],  Taylor  if  CV« 
Bedford  Row  :  Lowndes  if  Co,,  Liverpoul. 
Jan.  14. 

Wood,  Samuel,  Northampton,  Ironmonger  and 
Seedsman.  Britten,  Northampton  :  Messrs. 
Blower  if  Co.,  Lincoln's  Inn  Fields.     Jan.  14. 

Yallop,   Rowland,   BasinghalT  Street,   ScHiriener: 
Ethtards,   Off.    Ass.  :    Rush,    Austin 
Jan.  17. 


PRICES  OF  ST0CKS.-.7W»i/ay,  2Ul  Jan.  1840. 

Bank  Stock,  div.  7  per  Cent. -  -  178  «  9 

3  per  Cent.  Reduced, ---(Jl)«4ci«i 

3  per  Cent.  Consols  Annnities,  -  91  «  f  a  9(^f  «  1 
3^  per  Cent.  Reduced  Annuities,  -  •  -  99{  c  S  «  i 
New  3§  per  Cent.  Annuities,  -  -  U9|  a  (  «  Bf  «  9 
Long  Annuities,  expire  5th  Jan.  1860  -  U^  «  14 

Annuities  for  SO  yttn,  exp.  10th  Oct.  1859» 

India  Stock,  div.  10)  per  Cent 249  a  ^ 

3  per  Cent.  Consols  for  Acct.,  27th  Feb.  -  91|  «  i 
Exchequer  Bills,  1000/.  at  \y, 

lis,  a  10«.  a  14«.  pm. 
Ditto.  500/.    Do.   12«.  a  10«.  «  14#.pn»« 

Ditto.  Small,    Do.  12«.  a  10s.  a  \As,  pm. 


0tie  fteaal  ^Uwvti^ev. 


SATDUDAY,  FEBRUARY  1,  1840. 
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Quod  mafris  ad  Nos 


Pertinet,  etneacire  malam  est}  agifainiif. 


Ho  RAT. 


THE 


PROGRESS    OF    LAW    REFORM. 


Wb  shall  now,  according  to  our  usual  prac- 
tice, take  a  general  view  of  the  state  and 
prospects  of  Law  Reform,  and  we  shall  be 
much  mistaken,  if,  in  spite  of  the  apparent 
quiet  in  this  respect,  more  be  not  done  in 
the  present  year  than  in  several  preceding 
sessions. 

And,  first,  we  wish  to  say  one  word  as 
to  the  privilege  ques^on.  We  have,  as  we 
have  ever  done,  and  shall  continue  to  do, 
allowed  both  sides  to  be  heard  in  these  pages ; 
but  as  the  matter  now  assumes  much  of 
a  pcuty  complexion,  we  shall  content  our- 
selves with  the  office  of  moderator.  Each 
sde  has  been  most  ably  argued  in  the 
House  of  Commons,  and  if  the  friends  of 
"  privilege"  can  claim  the  Attorney  General, 
the  Solicitor  General,  Mr.  Erie,  and,  per- 
hap8«  Sir  Wm.  Follett,*  although  he  has 
not  spoken  for  or  voted  recently  on  it,  the 
fnenda  "  of  law  "  rank  on  their  side,  Mr. 
Pemberton,  Mr.  Creswell,  Seijeant  Talfourd, 
Mr.  Kelly,  and  Mr.  Law. 

Besides  this  important  question  now  pend- 
ing in  the  House  of  Commons,  Lord  John 
Russell  has  said  that  he  will  shortly  intro- 
duce a  bill  for  the  establishment  of  County 
Courts.  It  is  now  under  the  consideration 
of  the  Lord  Chancellor,  and  on  his  opinion 
being  obtained  with  respect  to  certain  points 
relating  to  it,  it  will  be  forthwith  introduced 
into  the  House  of  Commons.  Lord  John 
Russell  has  also  said  that  it  is  his  intention 
shortly  to  bring  in  a  bill  for  improving  the 

•  It  is  said  that  Sir  William  FoUett,  whatever 
he  may  think  the  law  ou^^ht  to  be,  is  now  of 
opinion  that  the  const rnction  of  the  Judges  on 
the  cases  hitherto  decided  is  the  correct  one. 
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registration  of  voters.  This  will  not  only 
be  a  declaratory  bill,  settling  certain  dis- 
puted registration  questions,  but  will  go,  as 
we  understand,  to  the  alteration  of  the  pre- 
sent mode  of  revising  votes  by  the  fluctuating 
body  of  revising  barristers,  and  the  appoint- 
ment of  a  permanent  body,  as  in  Scotland 
and  Ireland.  Returns  have  been  ordered 
of  the  expense  of  the  present  system  for 
several  years  past.  Besides  these  measures, 
Mr.  Seijeant  Talfourd  has  renewed  a  notice 
as  to  his  Copyright  Bill,  and  Mr.  Wakley 
has  declared  his  intention,  on  its  coming 
on,  to  move  for  a  Select  Committee  on  the 
whole  subject  of  copyright,  which,  we  think 
it  very  probable,  will  be  agreed  to  by  the 
House. 

In  the  House  of  Lords  the  Copyhold 
Enfranchisement  Bill  has  been  referred,  on 
the  motion  of  Ix)rd  Brougham,  to  the  fol- 
lowing Select  Committee:— The  Lord  Chan- 
cellor, Duke  oi  Norfolk,  Duke  of  Richmond, 
Marquis  of  Salisbury,  Earl  of  Devon.  Earl 
Shaftesbury,  Bishop  of  LlandafF,  Bishop 
of  Exeter,  Ix)rd  Redesdale,  Lord  EUenbo- 
rough.  Lord  Lyndhurst,  Lord  Wynford,  Lord 
Brougham,  Lord  Duncannon,  and  Lord 
Hatherton.  As  it  now  stands,  it  is  in  all 
material  points  the  same  bill  that  was  intro- 
duced into  the  House  of  Commons  by  Mr. 
Stewart  last  session,  as  first  amended  by  the 
committee.^  It  contains  the  compulsory 
clauses,  with  a  power  to  the  lord  and  two- 
thirds  of  the  tenants  of  any  manor  to  ex- 
cept themselves  from  the  operation  of  the 
bill  by  a  petition  to  the  commissioners. 
We  understand  that  the  Select  Committee 
will  proceed  in  the  bill  with  all  dispatch. 

Besides  these  proceedings  in  Parliament,- 

the  Bankruptcy  Commission  is  bringing  its 

_^ .  ""■""  ~~ 

b  See  the  Bill,  17  L.  O.  360,  and  the  amend- 
ments, 419. 
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laboiin  to  a  eonclnsion,  and  we  mon  expect 
to  be  in  poflsession  of  their  repor  ,  which,  it 
18  not  unlikely,  will  be  acted  on  in  tbe  pre- 
tent  session. 


PRACTICAL  POINTS  OF  GENERAL 

INTEREST. 


CUSTOM  H0178S  OFriCBB. 

Thinos  in  actual  use,  as  a  horse  upon  which 
a  man  is  riding»  or  an  axe  in  the  hands  of 
a  man  who  is  cutting  wood,  and  the  like, 
are  privileged  from  distress,  in  order  to 
prevent  a  breach  of  the  peace,  which  might 
be  occamoned  by  an  attempt  to  distrain 
them.  1  Inst.  47  a. ;  Simpson  v.  Hariopp, 
Willes,  54 ;  Statj  ▼.  Robituom,  6T.  R.  138. 
This  rule  is  to  some  extent  applicable  to  the 
following  case,  in  which  the  right  of  a 
castom-hoase  oflicer  over  the  person  is 
defined. 

Treepaas  for  seizing  and  carrying  away 
eertnin  goods  of  the  plaintiff,  to  wit»  three 
portfolios  and  one  hundred  drawings,  &c. : 
plea,  not  guilty.  At  the  trial  at  theSnssex 
8ummer  Assizes  1837,  before  Lord  Dfuwmn, 
C.  J.,  the  following  appeared  to  be  the  facts 
of  the  case.  I'he  plaintiff,  a  French  youth, 
arrived  at  Brighton  by  the  steam- boat  one 
evening  in  September  1836,  and  as  be  was 
leaving  the  boat,  accompanied  by  a  friend 
who  had  gone  on  board  to  meet  him,  the 
^lefendants,  who  were  custom-house  officers, 
seized  with  some  violence  a  portfolb  which 
the  plaintiff  had  under  his  arm,  and  which 
contained  some  sdtnol  drawiiigs  and  a  few 
iMscnits.  They  refused  to  restoie  it  to  him, 
but  gave  it  back  to  kim  next  nsoming. 
llie  notice  of  action  given  to  the  defend- 
ants was  signed  by  "  A.  Pilcher,  Solicitor," 
(who  was  the  attorney  eoodncting  the  suit) 
"  acting  in  the  behalf  and  as  tbe  prockeiu 
amy  of  the  plaintiff;"  and  it  was  contended 
for  the  defendants  that  as  an  tnfiint  eouki 
not  appoint  an  attorney,  the  notice  was 
bad.  K»  Lordship  ovemied  tbeobjectioo. 
I'he  defendants  then  contended  that  the 
phuntiff  must  be  nonsuited,  for  that  draw* 
ings  under  the  S  &  4  W.  4.  e.  6%,  schednle, 
were  liable  to  fbrfsituffe,  and  that  the  act 
complained  of  was  a  lawful  seizure  by  the 
defendants.  His  loidship  was  of  t*iis  opi- 
nion, and  diieeted  a  nonsuitf  but  required 
tbe  jury  to  find  what  damages  the  plaintiff 
had  sustained,  who  returned  a  verdict  of  one 
farthing.  Lord  Dentnun,  C  J.  ~ Where  no 
fraud  is  attempted  in  concealing  articles 
from  the  officers^  I  have  no  hesitation  in 


saying  that,  unless  a  previoos  demand  is 
made  by  the  oflicer,  he  is  guihy  of  a  tres- 
pass in  taking  the  goods  by  ferce.  hot  of  a 
trespass  tD  the  persoQ  only.  This  action 
however,  is  brought  for  a  trespass  in  taking 
the  goods  ;  and  if  the  goods  were  liable  to 
be  seized,  as  I  think  they  were,  the  mode  of 
making  tbe  seizure  cannot  affecttheliability 
of  the  defendants  on  this  head.  In  Story  ▼. 
Robinson,  6  T.  11,  138,  the  taking  of  the 
plantiff 's  horse  was  evidently  staled  in  such 
a  manner  as  to  shew  that  the  plaintiff 
upon  him,  and  therefore  it  involved  a 
pass  to  the  person.  Liitledale,  J. — Tbe 
officers  were  justified  in  making  the  seizure  ; 
for  on  the  evidence  it  appears  that  they 
were  drawings,  which  brings  them  within 
the  terms  of  tbe  met,  and  no  exception  is 
made  in  favour  of  any  particohir  kind. 
Patteson,  J. — Thb  is  an  action  for  taking 
goods  only ;  and  if  any  clause  could  be 
pointed  out  making  a  previous  demand  a 
condition  precedent,  no  doubt  an  action 
would  lie  :  but  there  is  no  soch  daose,  and 
the  general  law  is  relied  upon  that  there 
ought  to  be  a  previous  demand.  Suppo- 
sing that  to  be  so,  yet,  if  the  goods  are 
forfeited,  the  act  of  taking  of  them  cannot 
be  invalidated  by  an  excess  or  violence  to 
the  goods,  but  it  affords  a  ^  romd  foran  ac- 
tion of  another  kind.  Colertdge,  J.,  con- 
curred. Rule  discharged.  Dt  Oomdomim  v. 
,2P.  &D.283.    ' 


EXCLUSIVE  AUniENCTE  OF  THE  SEa- 
J E ANTS  IN  THE  COUKT  OP  COM- 
MOS  PLEAS. 


Tub  question  of  tbe  ri^ht,  or  pnvileire  of  the 
SrrjeanlSy  to  practise  in  the  Court  of  Com  moo 
Pleas,  lo  tbe  exclusion  of  all  other  barristers, 
came  again  before  tbe  Court  00  die  :ttMa 
January 

Mr.  Sewton  ol>served,  that  the  royal  oMin* 
date  of  April  I82M,  which  threw  optfu  the 
Court  to  the  outer  bar  of  England,  wa«  mm 
binding  as  the  writ,  which  was  substantially  a 
rnyal  mandate,  hy  the  authority  of  which  tbe 
Serjeants  were  liive»t«d  with  the  privilege  of 
pleadinj^  and  audience  us  that  Conrt.  Thait 
Court  itself  had  ret*o|fuised  the  validiiy  aC  Use 
royal  warrant  of  1834,  by  ordering  it  t»  |]« 
enlered  on  record  ^  the  Serjeants  theuMclvea 
iiad  acquiesced  in  it  for  aeveral  years,  and  ia 
was  now  too  late  for  the  Scijeants  to  tnm 
round  and  ask  the  Judi^es  of  diat  Court  to  do 
that  which  they  bad  failed  ia  persuadiiig  eiilier 
tiMCrownortheLefislHtnretodo.  Ucj  ' 
ted  to  their  Lordships  thai  from  the  date 
that  royal  maadate,  every  itentlemaa  who 
l>een  calleit  to  the  bar,  had  heeo  called  to 
bar  of  that  Court  as  much  as  of  evety  oUicr 
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coart  In  the  klngdoni.    He  hegf^td  them  to 
consider  how  ttojast  this  proceeding  would  be 
to  all  those,  and  no  doubt  they  were  many, 
who  had  devoted  themselves  to  studying  the 
peculiar  practice  of  tliis  Court,  which^  until  to 
day,  had  been  open  to  thcin ;  aud  the  practice 
of  this  court  was  so  far  peculiar  aa  to  require 
some  degree  of  separate  aud  peculiar  iBCudy, 
whence,  no  doubt,  in  the  first  instance,  h^d 
arisen  the  privilef^es  of  the  Seijeants.    He 
would  not  dilate  upon  the  advantages  or  disM- 
vantages  to  the  public  of  doling  tbU  Court. 
It  might  be  that  the  public  derived  great  ad* 
vantage  from  being  confined  to  th^  learned 
Seijeants,    and    not  having   the    liberty    of 
selecting  from  the  whole  ban  those  to  whom 
they  would  entrust  the    advocacy   of  their 
causes  in  tlmt  Court ;  but  the  face  was,  that 
the  impres»ii)n  of  the  public  was  different 
upon  the  Subject,  as  was  proved  by  the  great 
increase  of  business  in  tliat  Court,  since  it 
has  been  thrown  open.     It  had  been  said  that 
if  the  royal  mandate  of  It^M  were  stistaiued, 
it  must  be  on  the  principle  that  the  Crown 
tnlirbt  open  all  the  Courts  of  Westminster 
Hall  to  the  public  indiscriminataly ;   but  in 
answer  to  that,  he  begged  to  say  that  they 
were  not  to  suppose  tliat  the  Crown  would  do 
anything  obviously  improper  and  absurd  $  but 
supposing  the  Crown  were  to  issue  a  warrant 
of  Uiat  sort,  and  parties,  whether  barribters  or 
not,  were  ailow«d  to  plead  in  the  Courts  for 
several  years,  he  should  like  to  know  whether 
the  judges  thought  that  it  would  be  a  very  easy 
matter  to  nturn  to  the  old  system  of  exclusioi>« 
On  the  follo%viog  day,  January  2 1st, 
The  £A>rd  Chif/Juitke  gave  the  final  deci- 
sion of  the  Court. — ^This  was  a  question  as  to 
the  exclusive  privileges  of  the  Serjeants  to 
plead  and  practise  in  the  Court  of  (lOmmon 
Ptos,  it  having  been  contended  that  since  the 
promulgation  of  the  King'a  Warrant  of  Hilary 
Term,  1834,  all  barrister^  had  an  eoual  right 
with  the  Serjeants  so  to  practise.     They  had 
been  called  upon  by  certain  Serjeants  to  decide 
that  question,  and  act  upon  their  decbion.    If, 
wbsu  the  warrant  had  been  read,  any  one  of 
th«  Serjeants  had  questiooed  its  vidiqity,  the 
Cvttft  would   have  paused  before  it  gave  it 
c^ept,  and  would  j^ave  4«cided  jlhe  qusj^tion 
deliberately,  after  bearing  argum^uts.     But, 
on  the  contrary,  ovauy  of  (he  Serleants  had 
accepted,  St  the  hanos  of  the  Crown,  the 
grace  and  ffi'or  of  rc^'civing  ^\ofe  prominent 
rank,  and  tlie  HA  had  allowed  the  matter  to 
pass  tub  tiitmth.    It  was  not  surprising,  then, 
that  the  Court  oflered  no  objection  to  the 
warrant,  more  especially  as  the  Coipmpu  Law 
CotnmtssioQerf  had  recommended  the  opei^ini; 
of  the  Court,   though   to  a  limited  ^  extent. 
However,  notwithstanding  the  acquiescence 
of  the  Serjeants,  they  thought  it  diie  both  to 
the  suitors  and  offi.cers  of  the  Court,  now  that 
they  were  called  upon,  to  declare  their  opinion. 
The  single  point  was,  whether  the  Seneants 
bad,  by  the  constitution  and  by  law,  held  and 
enjoyed  the  exclusive  privilege  of  practising  in 
the  Court  of  Common  Pleas ;  for,  if  so,  it  was 
die  Qpinioo  of  (he  Court  that  they  cotikl  not 


be  deprived  of  it  by  a  royal  warrant,  or  any 
other  power  short  of  the'  whole  legislature. 
The  antiquity  of  tlie  Serjeants  was  as  great  as 
that  of  the  Court  itself,  as  was  proved  by  all 
the  text  writers.      Bracton,  in  the  reign  of 
Henry  3d,  mentioned  the  fact ;  and  it  was  also 
proved  by  records  which  were  to  be  found  in 
the  Tower  in  the  reign  of  Edward  1 .     They 
were  cidled  to  their  rank,  too,  by  %vrit,  the 
forni  of  which  was  found  in  those  ancient  re- 
cords I  their  oath  of  office  had  existed  from 
the  earliest  times ;  and  they  were  bound,  as  no 
other  barristers  were,  to  give  due  attendance 
for  the  service  of  the  king^s  people.  The  Lord 
Commissioner  Whitlock's  speecn  to  the  newlv 
created  Serjeants  was  another  authority  which 
led  them  to  the  conclusion  that  t)ie  Ser)  »n  s 
possessed  this  exclusive  right  frotn  time  imme- 
morial.    The  rights  of  the  Serjeants  and  of 
Peers  of  the  realm,  stood  on  the  same  founda- 
tion, immemorial  enjoyment ;   and  that  being 
so,  they  held  that  this  right  was  stiU  in  exis- 
tence, notwithstanding  the  f  oyal  warrant,  and 
they  were  bound,  therefore,  to  allow  that  right 
to  be  exercised.     In  order  to  secure  the  due 
administration  of  justice,  it  might  be  necessary, 
in  progress  of  time,  in  extraordinary  cases,  to 
admit  others  tojpractise,  as,  (qt  instance.  Jus- 
tice Littleton  (Tear  Book  of  tlie  1 1th  of  Ed- 
ward 4th)  said,  that  if  the  Serjeants  were  all 
dead,  then  they  must  hear  the  apprentices } 
and  it  appeared  to  them  that  as  parties  had 
been  induced,  by  the  voluntary  acquiescence 
of  the  Serjeants,  to  instruct  barristers  not  of 
the  degree  of  the  coif,  it  would  be  unju«t  to 
withdraw  the  privilege  in  cases  now  pending. 
While,  therefore,  inep  allowed  the  Serjeants 
their  exclusive  privilege^  it  was  with  this  reser- 
vation, that  barristers  not  of  thai  rank  should  be 
heard  in  the  suits  in  which  they  were  alreadp 
engaged,  until  they  were  brought  to  a  comple^^ 
tion. 

[We  are  glad  that  this  decision  of  the 
Court, — qualified  as  it  very  justly  is,  with 
regard  to  existing  business, — will  restore  the 
rights  of  tlie  ancient  order  of  Serjeants.  An 
addition  to  that  learned  body,  will,  however, 
be  requisite  to  meet  (he  wants  of  the  suitors 
of  the  Court.  Ei>»] 


POWER  OF  APPOINTMENT  IN 
PURCHASE  DEEDS. 


To  the  Editor  of  the  Legal  Obsereer, 
Sir, 
In  the  course  of  my  practice  ia  eonveyancing, 
I  have  never  yet  been  able  to  convince  myself 
of  the  propriety  of  the  mode  which  has  been 
a<lopted  of  late  years,  and  now  very  generally 
prevails,  of  preparing  purchase  deeds  of  fee- 
simple  lands  by  power  of  appointment  and 
limitation  of  fises, — at  least  to  the  extent  to 
which  it  is  carried.  The  better  to  explMu  my 
meaning  I  shall  give  a  brief  abstract  of  a  mo« 
dern  title. 

\st  Bt  2d  Jan.  1800.— Fndbnturbs  of  Lease 
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and  Release — the  latter  between  j4.  B,  of 
the  first  part;  C,  />.  (a  purchaser)  of  the 
second  part;  and  E,  F.  (a  trustee  nomi- 
nated by  said  C,  />.)  of  the  third  part: 
It  18  WITNESSED,  that  in  consicleration, 
&c.  said  ^.  B.  grants,  bargains,  sells,  re- 
leasrs,  &c.  to  said  C,  D,  (in  his  actual 
possce^iion,  &c.)  and  his  heirs. 
All,  &c. 
To  HOLD  to  said  C,  D.  and  his  heirs. 
To  such  uses,  &c.  as  he  should  by 
deed  or  will  appoint;  remainder  to 
the  use  of  said  C,  D.  and  his  assigns 
for  life ;  remainder  to  the  use  of  said 
E,  F.  for  the  life  of  said  C.  />.,  In 
trust  for  said  C,  D, ;  and  to  the  in- 
tent that  no  wife  of  said  C.  />.  should 
be  entitled  to  dower;  remainder  to 
the  use  of  said  6*.  D.,  his  heirs  and 
assicfns  for  ever. 
1*/  ^  2d  February,  1820.^— Indentures  of 
Lease,  Appointment,    and   Release — the 
latter  between  <aid   C.  D,  of  the   first 
part ;  said  E,  F,  of  the  second  part ;  (?.  //. 
(a  purchaser)  of  the  third  part ;  and «/.  K. 
(a  trustee  nominated  by  said  G.  H,)  uf  the 
fourth  part : 

Recites  the  Deeds  <^  1 800. 
It  is  witnessed,  that  in  consideration, 
&c.  said  C.  D.y  by  virtue  of  the  power 
contained  in  the  recited  deed,  and  of  all 
other  powers,  &c.  appoints  the  premises 
To  the  uses  thereinafter  declared : 
And  it  is  further  witnessed,  that  in 
consideration,  &c.  said  E.  F,  (by  direc- 
tion of  said  C.  Z>.)  releases,  &c.,  and  said 
C.  D.  grants,  bargains,  sells,  releases,  &c. 
to  said  (r.  H.  (in  his  possession,  &c.)  and 
his  heir.«. 

All  said  premises : 
To  HOLD  to  said  G,  H,  and   his 
tieirs.  To  such  uses,  &c.  as  he  should 
by  deed  or  will  appoint ;  remainder 
to  the  use  of  said  G,  H,  and  his  as- 
signs for  life;  with  subsequent  re- 
mainders similar  to  those  contained 
in  the  deed  of  1800. 
1*/  4^*  '^  January f  1840. — Indentures  of 
Lease,  Appointm<*nt,  and   Release — the 
latter  between  said  Cr.  H,  of  the  first  part ; 
said  i/.  K,  of  the  second  part ;  L.  M,  (a 
purchaser)  of  the  third  part ;  and  A^.  O. 
(a  trustee  nominated  by  said  L,  M,)  of  the 
'  fourth  part : 

Jtecites  the  Deeds  of  IS20, 
It  is  witnessed,  that  in  consideration, 
.&c.  said  G.  H,,  by  virtue  of  the  power 
•contained  in  the  last  recited  deed,  and  of 
•all  other  powers,  &c.  appoints  .the  pre- 
mises to  the  uses  thereinafter  declared : 
And  it  is  further  witnessed,  that  in 
consideration,  &c.  said  J,  K.  (by  direc- 
tion of  said  G,  H.)  releases,  &c.*  and  said 
G.  //.  grants,  bargains,  sells,  releasee, 
&c.  to  said  L,  Af,  (in  his  possession,  &c.) 
*and  his  heirs. 

All  said  premises : 
To   HOLD  to  said  L.  M,    and  his 
iieirs.  To  such  uses,  &c.   [exactly 


similar  to  those  expressed  in  the  two 
preceding  deeds.] 
Now,  to  what  purpose  is  this  power  of  ap- 

F)ointment  thus  introduced  from  tim«  to  time  ? 
t  is  never  acted  upon,  at  least  it  is  never 
trusted  to  and  relied  upon,  because,  from  the 
possibility  of  its  being  defective  either  in  its 
inception,  or  in  its  subsequent  transition  (as  it 
is  said)  the  legal  ownership  of  the  vendor  and 
his  trustee  is  always  brought  into  aid;  and 
thus  the  benefits  to  be  derived  from  this  mode 
of  conveyance  by  appointment  alone  are  lost 
sight  of  and  defeated.  Those  benefits  are, 
first,  that  by  the  exercise  of  the  power  alone. 
the  necessity  of  the  concurrence  of  the  trustee 
(which  is  sometimes  difficult  to  procure)  is 
obviated ;  and  secondly,  that  the  necessity  and 
consequent  expence  of  the  lease  for  a  year  are 
avoided.  For  as  to  the  object  of  preventing 
the  dower  of  the  wife  of  the  vendee  from 
attaching,  that  is  effected  not  so  certainly  by 
the  power  of  appointment,  as  hy  the  severance 
of  the  freehold  from  the  inheritance  by  means 
of  the  subsequent  limitations.  But  if  what 
I  have  stated  already  were  the  only  evils  at. 
tendant  on  the  system,  tbey  would  not  be  so 
great : — deeds  of  conveyance  might  be  unne- 
cessarily lengthened,  and  needless  expence 
might  be  created,  and  yet  those  on  whom  the 
preparation  of  deeds  devolves  might  look  on  with 
complacency,  since  the  learned  will  have  it  so. 
But  there  IS  yet  a  further  and  greater  objection 
to  this  mode  of  transfer,  and  that  is  that  none 
of  the  deeds  thus  referring  to  a  previous  power 
of  appointment  can  ever  be  regarded  as  ihe 
root  of  a  title,  because  it  is  a  rule  in  the  inves-' 
tigation  of  titles,  that  if  any  deed  in  an  ab- 
stract refers  to  another  deed^  it  involves  the 
purchaser  with  notice  of  all  the  contents  of 
the  deed  referred  to,  and  consequently,  and 
very  properly,  an  abstract  of  that  deed  is 
called  for ; — the  latter  deed  is  found  to  refer 
back  to  an  antecedent  deed  in  a  similar  man* 
ner,  which  must  also  be  produced,  and  so 
backwards  ad  infinitum  so  long  as  the  present 
fashion  has  existed.  It  is  obvious  how  very 
much  abstracts  may  be  lengthened  by  this  pro- 
cess of  entangling  one  deed  with  another. 
This  may  be  more  familiarly  illustrated  by  the 
abstract  which  I  have  given.  The  deeds  of  1st 
and  2d  January  1800  form  a  very  proper  root 
of  the  title  now,  but  unhappily  they  must  con- 
tinue to  be  the  root  for  at  least  forty  years  to 
come,  and  for  as  many  more  vears  as  the 
present  mode  of  conveyance  shall  henceforth 
be  resorted  to  with  regard  to  these  lands; 
and  consequently  involve  the  necessity  of  an 
abstract,  and  production  of  all  the  deeds  that 
might  have  been  made  during  those  first  forty 
years:  whereas  if  the  conveyance  just  made 
had  been  a  mere  simple  feoffment  with  livery 
of  seisiu,  made  by  Cr.  //.  alone,  without  refer- 
ence to  any  previous  deed,  it  would  have  been 
a  good  root  of  title  forty  years  hence.  I  say 
this  uitli  submission,  and  shall  only  add  that  if 
any  of  your  l«^arned  readers  would  point  out 
whether  this  latter  suirgestion  is  open  to  any 
substantial  objection,  1  should  feel  obliged. 
As  the  chief  objects  of  the  mode  of  convey- 
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aire  on  which  I  have  commented,  is  to  bar 
dower,  no  doubt  the  practice  will  cease  when 
the  present  generation  of  married  women,  who 
,were  married  before  the  2d  of  January  1834^ 
shall  have  passed  away. 

I  would  not  have  it  inferred,  either  from  the 

abstract  that  I  ha\e  given,  or  from  anything 

that  I  have  said,  that  1   offer  any  decided 

opinion  as  to  the  length  of  time  that  is  suffi- 

cient  to  constitute  a  marketable  title.      I  am 

aware,  on  the  one  band,  that  in  a  late  case 

Cotterell  v.  ff^atkim,  1  Beavan  361,  it  was  laid 

down   by   counsel  (Mr.  Peml>erton)   without 

disapprobation  from  the  court,  that  a  forty 

years'  title   was  now  sufficient:    and  on  the 

other  hand,  of  what,  is  said  by  Sir  Edward 

Su|>den  on  the  subject  in   his  new  edition 

(10th)  of  the  Law  of  Vendors  and  Purchasers 

V.  2,  p.  135,  139.     He  concludes  by  saying 

that  in  practice  a  convenient  rule,  no  doubt, 

will  be  adopted,  and  this,  taking  a   middle 

course,  will  perhaps  be  to  furnish  a  fifty  years' 

title  in  ordinary  cases;   there  will  be  but  few 

titles  disturbea  under  a  clear  title  for  half  a 

century,  where  the   property   has  undergone 

the  usual  transfers  upon  sales  and  mortgas^es, 

and  the   possession  has  gone  along  with  the 

title.  A  Country  Conveyance r. 
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construction  op  the  pawnbrokers'  act. 

To  the  Editor  of  the  Legal  Observer, 
Sir, 
A  CASE  of  great  importance  on  the  Cjon- 
structioa  of  the  Pawnbrokers'  Act,  39  &  40 
G.  3,  c.  99,  has  recently  engrossed  my  atten- 
tion, anjd  I  comniuuieate  tlie  particulars  to  you, 
in  order  to  solicit  your  or  your  correspondents' 
opfaion  on  the  subject. 

j4.  pledged  an  article  with  B.,  a  pawnbroker, 
for  a  sum  less  than  U)s,  (viz  :  4s,)  on  the  \5ih 
November.  1838  ;  and  on  17th  November  last 
year,  he  applied  to  redeem  it,  and  tendered  the 
principal  and  lawful  interest,  (which  accord, 
mg  to  a  case  of  Reje  v.  Goodburn,  A.  &  £.  (also 
feported  in  L.  O.)  is  lO^d.,  that  case  deciding 
that  a  pawnbroker  is  not  justified  in  charging 
more  than  20  per  cent,  where  the  sum  is  an 
intermediate  sum,  as  mentioned  in  the   act, 
(not  to  be  calculated  by  the  month,  but  by  the 
year;)  but   B,  refused  to  deliver  the  pledge 
un'ess  \s.    \fi,  was  paid  as  interest,  (which 
pawnbrokers  are  in  the  habit  of  charging),  and 
npon  ^.  threatening  an  application  to  the  ma- 
gistrates for  the  restoration  of  the  property, 
B.  contended  that  the  property  was  his  own, 
and  absolutely  refused  to  deliver  the  pledge  to 
j^.,  even  if  the  interest  he  demanded  was  p.iid, 
on  the  ground  that  twelve  months  had  elapsed 


on  his  behalf  .ippea red,  and  contended  that  yi/. 
had  no  lawful  cause  to  complain,  inasmuch  as 
he  had  no  interest  in  or  title  to  the  propertv  in 
question,  the  time  for  redemption  allowea  by 
the  l/th  sect,  of  the  act  having  expired.  The 
section  says,  ''all  goods  which  shall  be  pawn- 
ed,"  &c.  "  shall  be  deemed  forfeited  at  the  ex- 
piration of  one  whole  year"  from  the  time  of 
pawning ;  and  he  insisted  that  the  direction  in 
the  20th  section  did  not  apply  to  the  present 
case,  inasmuch  as  that  section  only  alluded  to 
cases  where  the  amount  pledged  was  \Qs,  or 
upwards* 

On  the  other  side,  ^.'s  solicitor  con  tended  that 
the  present  case  must  be  ruled  by  the  principle 
established  by  the  Court  of  Queen's  Bench  in 
fFalter  v.  Smith,  6  B.  «e  Aid.  439,  in  whieh 
Lord  Tenterden,  then  C.  J.  Jbhott,  says,  *'  I  aro 
of  opinion  that  if  the  pledge  be  not  redeemed 
at  the  expiration  of  a  year  and  a  day,  the 
pawnbroker  has  a  right  to  expose  it  to  sale  as 
soon  as  he  can  consistently  with  the  provisions 
of  the  Act,  but  at  any  time  before  the  sale 
has  actually  taken  plfthe,  the  owner  of  th$ 
goods  has  a  right  to  his  property.  In  the  pre* 
sent  case  it  appears  that  the  pawnbroker  has 
not  exercised  the  power  given  to  him  by  law 
(according  to  Lord  Tenterden's  opinion,)  but 
on  the  contrary  he  was  willing  at  first  to  re^ 
deliver  the  pledge  on  payment  of  the  interest 
he  charged,  but  finding  that  ^.  was  not  to  be 
duped  in  that  manner,  he  altogether  refused 
to  deliver  the  pledge  on  any  terms,  and  there- 
fore without  the  slightest  doubt  it  must  be 
considered  that  B.  had  the  property  in  his 
possession  at  the  time  when  ^.  applied  to  re- 
deem it  and  tendered  the  principal  lent,  and 
lawful  interest. 

^.'s  solicitor,  in  reply,  answere<l  that  the 
judgment  of  C.  J.  Abbott  did  not  apply  to  the 
present  case,  inasmuch  as  the  C.J.  grounds  his 
opinion  on  the  20th  section.  '*  It  is  manifest," 
he  sa^8,"/r0m  the  o/A^r  provibions  of  the  act," 
alludmg  to  the  20th  sec,  which  only  applies 
where  "  the  amount  is  10^.  or  upwards." 
Here  the  amount  is  4s,,  and  therefore  can  hava 
no  application.  The  case  must  be  decided  by 
the  17th  section,  the  words  of  which  being 
too  clear  for  doubt,  he  submitted  that  the 
complaint  must  be  dismissed  with  costs. 

The  m'a^fistrates  agreed  with  B*s  attorney 
in  his  construction  of  the  act,  and  thought 
that  the  case  must  be  decided  by.  the  l/th 
section,  which  declares  all  goods  forfeited  at 
the  expiration  of  one  year;  and  they  were  of 
opinion  that  the  opinion  of  Lord  Tenterden 
and  the  other  Judges  in  fFalter  v.  Smith  was 
founded  on  the  20th  section,  which  only 
applied  to  \0s,  or  upwards ;  and,  acting  under 
this  view,  they  dismissed  the  complaint. 

After  a  mature  consideration  of  the  words 
of  the  ai't,  and  the  judgment  delivered  by  four 


from   the   time  of  pledging.      It  should   be  I  of  the  most  learned  Judges  that  ever  adorned 
observed,  that  at  first,  B,  oflered  to  re-deliver  |  the  Bench,  \  consider  the  above  point  very 


the  pledge  on  paymen-t  of  the  interest  he  de- 
manded, which  is  considerably  more  than  the 
law  allows. 

On  B*t  refusal  to  restore  the  property,  j1. 
oblaiDcd  a  summons  against  B,    A  solicitor 


doubtful,  and  should  feel  particularly  indebted 
to  you,  or  your  correspondents,  for  their  assist*, 
ance.     In  return,  1  maybe  commanded  when-, 
ever  any  of  your  correspondents  i  equire  HS:<ist- 
ance.  W.  J, 


months  wfaicfa  wiU  dapta  befcnpe  the  Easter 
Term  Exammatioo,  which  cannot  take  place 
till  the  4th  May,  (the  term  ending  on  the 
IStli)  will  enable  the  diligent  stndent  to 
make  up  for  much  lost  time.  He  will  re- 
collect that  in  Common  Law  and  Equity  he 
must  shew  a  considerable  degree  of  profi- 
ciency, and  the  next  department  in  impor- 
tance is  that  of  Conveyancing,  though  he 
has  the  choiee  also  of  Bankruptcy  and 
Criminal  Law. 


263  Admuiion  o/Attame^:^  ResHlfo/ike  Hilary  Term  Etammtiim.''  Ckanwj  Sefi 

NEW  RULE  FOR  THE  ADMISSION 
OF  ATTORNEYS  IN  THE  EXCHE- 
QUER.   

Hilary  Term,  3  Vici. 

It  u  ordered,  that  every  persom  who  shall 
intend  to  apply  for  admission  as  an  attorney 
of  this  Co|irt,  and  who  shall  not  have  been 
admitted  an  attorney  and  solicitor  of  any 
other  Court,  shall,  (in  addition  to  the  notices 
to  be  given  to  the  examiners,  masters,  &c. 
as  required  by  a  Rule  of  Hilary  Term, 
6  William  IV,  1836,  read  in  all  the  Courts) 
for  the  space  of  one  full  term  previous  to 
the  term  in  which  he  shall  apply  to  be  ad- 
mitted, cause  his  name  and  place  or  places 
of  abode  for  the  last  preceding  twelve 
months,  and  also  the  name  or  names  and 
place  or  places  of  tibode  of  the  attorney  or 
attorneys  to  whom  he  shall  have  been 
articled,  written  in  legible  characters,  to 
be  affixed  in  the  Exchequer  Office  of  Pleas, 
in  such  place  as  public  notices  are  usuaUy 
affixed,  and  also  enter  or  cause  to  be 
entered  in  two  books  to  be  kept  for  the 
purpose,  one  at  the  chambers  of  the  Lord 
Chief  Baron,  and  the  other  at  the  chambers 
of  the  other  Barons  of  this  Court,  his 
xuune  and  place  or  places  of  abode  for  the 
last  preceding  twelve  months,  and  also  the 
name  or  names  and  place  or  places  of  abode 
of  the  attorney  orattomies  to  whom  he  shall 
have  been  articled. 

(Signed)         Abikgbb, 

J.  PAaaa. 
E.  H.  ALDBasoK. 

J.    OVBNBT, 
R.   M.   ROLFB. 

Read  in  Court,  Jan. 
29,  1840. 

SxarBBK   RlCHABDS« 

Master. 


RESULT  OF  THE  HILARY  TERM 
EXAMINATION. 


Wb  are  informed  that  119  candidates  at- 
tended at  the  last  examination^  and  that  4 
only  were  unsuccessful.  As  usual,  a  con- 
siderable number  were  unprepared  with 
their  testimoniak,  and  consequently  could 
not  be  examined.  We  understand  that  the 
examination  was  deemed  the  best  that  has 
hitherto  taken  place.  The  comparative  se- 
verity which  was  exercised  in  Michaelmas 
Term  appears  to  have  produced  a  good  ef- 
fect. It  is  now  four  years  since  tbe  rules 
were  made,  and  we  recommend  those  who 
are  preparing  for  the  examination  to  make 
good  use  of  their  time.    Even  the  three 


CHANCERY  REFORM. 

Tbx  following  is  a  copy  of  the  statement! 
contained  in  a  petition  to  the  Hodse  of  Cooa- 
roons  from  the  Attorneys  and  Solidtors  prsc* 
Using  m  the  city  of  Exeter  aad  neigkboar« 
hood:**- 

That  the  petitioners  and  their  clients,  and 
the  country  at  larre,  are  suffering  to  an  eaor- 
mous  extent  by  the  very  great  arrear  of  busi- 
ness in  the  Court  of  ("hancerv*  so  that  when  a 
cause  is  ripe  for  bearing,  a  delay  of  aboot  two 
years  must  accrue  before  either  of  the  present 
Judges  will  have  an  opportunity  to  try  it,  to 
the  great  hindrance  (amounting  almost  to  a  de- 
nial) of  Justice. 

The  petitioners  have  viewed  with  nneb  dis- 
appointment the  diacussions  of  learned  men 
connected  with  the  Court  of  Chancery,  on  the 
remedies  for  this  great  evil,  in  which  the  want 
of  concord  appears  to  render  any  relief  hope* 
less. 

The  petitioners  beg  to  suggest  that  there  are 
three  men  of  profound  lenl  ability,  and  pos- 
sessing full  vigour  of  intellect,  at  present  re- 
ceiving from  the  country  large  sums  as  pen« 
sions,  for  having  filled^  each  for  a  short  lmie« 
the  office  of  ijord  Chancellor,-— two  of  tbemia 
England  and  one  in  Ireland. 

The  petitioners  beg  to  suggest  that  vntQ 
some  plan  can  be  defined  for  permanently  ad- 
ministering justice  in  the  Court  of  Chancery 
more  satisfactorily  than  at  present,  that  these 
three  learned  men  might  be  requested^  to  pre- 
side over  Courts  for  toe  purpose  of  dischaig- 
ing  the  large  amount  of  arrears  with  which  the 
present  Judges  are  encumbered. 

The  petitioners  beg  further  to  suggest  that 
such  three  Judges  might  sit  separately,  and 
hear  such  causes  and  motions  as  are  now  heard 
by  the  Vice  Chancellor  and  the  Master  of  tha 
Rolls,  and  might  also  at  stated  times  sit  togo* 
ther  and  hear  appeals  such  as  are  now  heard 
bv  the  Lord  Chancellor  {  and  that  as  there  are 
already  two  sets  of  Courts,  no  inconvenience 
would  be  experienced  by  the  operation  of  this 
temporary  remedy ;  but  an  inestimable  bene- 
fit would  be  conferred  on  the  country  in  the 
administration  of  this  important  branch  of  its 
judicatory 


SeleetwMjram  Carruf^denee.  ^Sn^eri&r  C(mrt$:  Lord  CkanetUor*$  Cwrt.    t^ 


SBLECTI0N8 
FROM  COKRBSPONDBNCB. 


*MiM**aB«l 


CM  JUOOt'C  ORDBlia  TO  «TAY  PIIO€BBDtN4». 

r#  the  EdiUr  •fik9  Lrfui  069erv€r. 

Knowing  the  ialefest  y#a  take  in  all  aial* 
iers  relatiag  to  tlie  profetrion,  I  veatare  to 
(rtiiiUe  yon  with  a  few  remarka  oa  thii  sab* 
ject.  Aad  1  Hiay  irst  ofeflerve,  that  it  is  Cbe 
rouKtaat  practice  uinonff  attorneys,  where  a 
client  has  fto  defeace  to  an  aetioiiy  and  unubit 
at  the  tiine  to  pay,  to  fctve  a  judfre'a  order  to 
auy  upon  paymenC  of  the  debt  and  costs  ou  a 
certain  day  therein  mentiooed,  or  ia  default, 
ahat  the  plainUdf  thall  he  nt  liberty  to  sikii 
final  J«d|^nie«l,  aad  ia.iue  enecntioii  for  the 
amount.  That  such  a  practice  is  very  coove" 
aiieat  no  one  can  deny,  it  iatin^t  the  expense  of 
a  oo^(nof it,  and  If  the  debt  be  above  26/.,  the 
marop.  But  Sir,  oonvenieni  ae  this  practice 
ia,  I  wna  considefahly  alarmed  the  other  day, 
upon  henrian^  tlint  a  motion  had  been  made  a 
abort  time  since  to  the  Court  of  Bxcbeqtier  to 
net  aalile  one  of  th&ie  said  orders,  when  the 
judges  one  and  all  declared  that  the  same  was 
slli^l,  and  were  sarpriaed  thai  auch  an  order 
waa  made,  in  fact,  would  hardly  believe  it,  and 
their  lordalilpa  accordinn^ly  set  the  order  aside, 
nnd  aaid,  the  plaintiff  mueht  sii^n  judgement  the 
oeyt  dny,  it  lieiuK  no  stay  of  proceedtnicBt  and 
eonsefiaently  out  of  the  power  of  a  jud|(e  to 
snake  It. 

Vet  these  orders  areeoodnnally  beinfr  made, 
and  ahoold  they  be  set  aaide,  would  perhaps  be 
the  ruin  of  th«iee  who  Kave  them. 

Perhapa  some  of  your  numerous  correspon* 
denta  may  be  able  to  inform  me  of  the  name 
of  this  case,  for  abould  it  be  correct,  i  shall 
heaitatc  in  future  to  conkcut  to  another  order. 

J.  A. 

WON-PAYMBNV  Ot  COONTRT  AGBNTS. 

Sir, 

Under  the  above  title,  m  leiter  appears  in 
the  number  of  laet  week  of  your  Journal, 
p.  334,  and  signed  by  '«  A  Constant  Reader." 

The  remedy  of  the  agent  is  clear,  and  it 
would  be  by  action  against  the  attorney  by 
whom  he  was  emoloyed.  I  think  the  follow- 
ing mnthorities  will  remove  the  di(ficully  of 
your  correspondent.  Scmce  v.  H^hitiingion, 
2  B.  &  Ores.  11 1  3  D.  &  R.  196,  S.  C. 

W.  B.  D. 


8UPBRIOR  COURTS. 
Ijrrlr  C^sncfllnr'il  Ctrurt 

■OSBAITD  AND  WIPS. — 8BPARATR  BSTATB. — 
aBSTnAINTONAUBNATIOM.— JUR18DICTI0N 
SXTCM  DSD.* 

a/ts  bp  t0i//,  iJi  trmt  {lifter  a  Ttfe  tMerett) 

for  am  uMUHirried  woman,  during  her  li/e, 

fur  her  ieporate  we,  independent  of  any 

hmsdtmd  she  may  marry,  and  oi  to  tome  of 

*  This  Important  case  occupies  so  great  a 
|Mrt  of  the  present  number,  that  we  have  no 
room  for  any  observations  as  to  it.  We  shall 
give  them  in  our  next  number. 


yu,  with  apfohihkiom  agidn^  anikt^ 
/NMrvn,  (mt  wiihout  wordo  ef  g\ft  over  on 
wniieipaiiom.  The  legatee  tooh  a  wnted 
imtereMt  in  eome  ^  the  gifto  whUe  ehe  wae 
eingk,  and  ail  ^  them  tooh  effect  in  poom 
eeuion  after  hrr  marriage^  Moid,  that  the 
legatee**  aeparaie  estate  in  the  beasts,  ot 
i0w/  wiiheui  ae  with  the  ciauoe  against  on- 
4ieipationf  took  effect  on  her  eahoeguenit 
marriage^  and  comtimaed  dmring  that  covers 
tare  f  thmt  ohe  might  at  any  time  diepoae 
efHteg\fle  to  her  separate  use,  intleoendent 
ffherhuihamd,  and  of  those  with  the  clause 
a^mnst  anticipation  after  his  death  oniy, 
that  whUe  tRoeooert  her  separate  estate  wae 
eu^emfed,  but  would  again  become  effec- 
tuai  with  the  lihe  restrictions  on  her  nea€ 
marriage,  \f  not  aiiemated  during  her  die* 

^^g^$en^^^y^p 

Semble  that  Newton  o.  Held,  4  Sim.  HI, 
Brown  e.  Pocock,  6  ^im.  663,  and  the 
dictum  in  M assay  o.  Parker,  2  AiyL  Sjf  K, 
274,  and  other  oases  if  thateUus,are  eeer^ 
ruled. 

Two  cases,  Scarborough  v.  Borman,  and 
T\iMHt  V.  Armstrong,  were  bronght  before  the 
tford  ChaneeUor  In  January  1839,  upun  appeal 
from  the  Master  ^the  RtMs.  Tlie  latter  case 
was  reported  in  1/  Leg.  Obs.  p.  26,  and  both 
wart  subseuuentiy  reported  in  1  Beavan,  pp.  I 
and  34.*  The  case  of  Scarborough  v.  Borman 
was  this:  A  testator  bequeathed  a  sum  of 
money  on  trust  to  ve^t  the  same  in  securities, 
and  pay  the  interest  to  his  daughter,  then  n 
widow,  during  her  life,  for  her  sole,  separate, 
and  exclusive  beneit,  without  being  subject  to 
the  delits  or  control  of  any  future  husband. 
The  legatee  married  again  after  the  testator's 
death,  without  any  settlement  of  the  fnnd  so 
bei|ueathed ;  and  her  husband  filed  a  bill  against 
her  and  the  trustees,  praying  to  be  entitled  in 
right  of  his  wife  to  the  interest  of  the  said  sum 
given  by  her  father's  will.  The  dejfendauts 
put  in  a  demurrer  to  the  bill,  and  the  Master 
if  the  Hetts  allowed  the  same,  conceiving  that 
the  point  raised  was  within  his  Judgment  iu 
TuU^  V.  Arm^rongM  The  facts  of  that  ease 
were  these:  A  te:it.>tor  gave  and  devised  to 
trustees  all  his  freehold,  copyhold,  and  lease- 
bold  estates,  and  all  bis  personal  estate,  ia 
trust  for  his  wife  for  life,  and  after  her  death 
he  devised  the  freehold  estate  to  his  daughter, 
her  heirs  and  assigns,  and  a  copyhold  estate  to 
her  and  his  two  grand-daughters,  equally  be- 
tween them,  during  their  joint  and  several 
lives,  as  tenants  in  common,  and  in  such  man- 
ner that  none  of  them  should  anticipate  &c. 
these  respective  life  estates,  and  that  no  hus- 
band or  hnslwods  of  any  of  them  should  have 
any  right  or  control  over  their  interests  re- 
spectively, nor  should  the  same  be  subject  to 
the  debts  or  engagements  of  any  such  hus- 
band I  and  the  testatorgave,  after  the  death 
of  his  wife,  to  M.  A.  T.,  one  of  the  grand- 

•  There  is  also  n  report  of  TuUeH  v.  Arm^ 
strongs  on  motion  for  a  receiver,  in  12  Leg. 
Ob^.  p.  404-6 ;  and  1  Keen,  428. 

b  I  Beavan  I7«  and  17  Lqr*  ^^^  ^ 
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daufs^hters,   certain  other  copyhold  and  also 
leasehold  preaiises,  to  hold  to  her  and  her 
assigns  during  her  life ;  and  he  declared  that 
the  said  devises  and  bequests  to  his  grand- 
daughters were  intended  by  him  to  be  to  them 
free  from  the  debts  and  control  of  any  hosband^ 
and  were  to  be  taken,  received,  and  enjoyed 
by  them  respectively,  as  if  they  were  sole  and 
unmarried.    After  the  death  of  the  testator, 
his  daughter  made  her  will,  and  devised  the 
freehold  estate  given  to  her  by  her  father's 
mil,  after  the  death  of  her  mother,  who  was 
then  living,  to  trustees,  to  pay  the  rents  to  the 
said  M,  A.  T,  her  niece,  during  her  life,  in 
such  manner  as  that  she  should  not  sell  or 
otherwise  anticipate  her  liie  interest  therein, 
and  that  the  same  should  not  be  subject  to  the 
debts  or  control  of  any  husband  sbe  might 
marry,  her  own  receipts  to  be  sufficient  dis- 
charges to[the  trustees  for  the  rents,  &c.  Thus, 
this  last  gift,  and  tlie  first  gift  to  M,  A.  T, 
under  the  grandfather's  will  were  guarded  by 
words  in  restraint  of  alienation,  but  there  was 
no  gift  over  on  her  attempting  to  anticipate  or 
alienate  them.     The  second  gift  under  the 
first  will  was  not  accompanied  with  the  re- 
straint on  alienation  ;  all  the  gifts  were  to  be 
free  from  the  debts  and  control  of  any  husband, 
and  all  were  to  go  over  on  her  death.    Af.  A. 
T,  married  William  Armstrong  after  the  tes- 
tator's death,  and  in  the  lifetime  of  the  testatrix,  j 
and  of  the  widow ;  and  on  the  death  of  the  sur- 
vivor of  them  in  1830,  all  the  gifts  to  her 
under  both  wills  took  effect  in  possession ;  and 
in  1832  she  and  her  said  husband  byindentures 
granted  an  annuity  tatheplaintiflTinconridera- 
tion  of  300/.  paid  by  him  tu  the  husband,  and 
Mrs.  Armstrong  appointed  the  said  freehold, 
copyhold,  and  leasehold  premises  to  the  plain- 
tiff for  securing  the  annuity  &c.     Mr.  Ann- 
strong  took  the  benefit  of  the  act  for  relief  of 
insolvent   debtors   in  1835,  and  the  annuity 
being  in  arrear,  the  plaintiff  filed  his  bill  to 


up  his  claim  against  the  gift  under  the  second 
will,  to  the  separate  use  of  Mrs.  Armstrong, 
that  having  vested  in  interest  as  well  as  posses- 
sion during  her  coverture.  Mr.  fFrty  in  an- 
swer to  these  arguments,  confined  Lis  own  to 
the  maintenance  of  the  validity  of  the  clause 
against  anticipation,  and  on  that  point  he 
prayed  in  aid  the  arguments  not  only  for  the 
respondents  in  Scarborough  ▼.  Bormam,  hut 
also  those  for  the  plaintiff  there,  which  ad- 
mitted that  if  the  prohibition  against  aadcipa- 
tion  had  accompanied  the  gift  to  Mrs.^  Sw- 
borongh,  her  husband  could  not  be  entitled  to 
the  interest  of  the  sum  left  to  her.  A  vast 
number  of  cases  were  cited. 

The  Lord  Chancellor  at  the  close  of  the  ar- 
goments. — ^The  decisions  on  this  subject  can- 
not be  reconciled  ;  they  cannot  remain  as  they 
If  separate  estate  is  to  be  sufiponed  at 


are. 


all,  it  must  be  supported  on  both  branches. 
To  take  away  the  restraint  on  alienation,  and 
leave  the  estate  to  the  separate  use  only,  ivould 
be  leaving  the  woman  in  as  bad  a  state  as  if 
she  bad  no  limitation  to  her  separate  use.  1 
do  not  see  how  the  Fice  Chancellor's  view  can 
be  supported.  I  should  feel  anzioua  to  hold 
the  law  as  the  Master  of  the  Rolls  hM  put  it. 
This  ca«e  is  extremely  beneficial  to  all  parties; 
but  how  that  is  to  be  effected  consistently  with 
the  authorities,  is  the  difficulty  I  feeL  We 
know  nothing  of  separate  use  except  as  antici- 
pating future  coverture. 

The  Lord  C/tanceilor.^The  question  in  this 
case  is  as  to  the  clause  again t  anticipation,  but 
I  agree  with  the  Master  of  the  Rolls  in  think- 
ing it  not  only  embraces  the  question  of  aepi* 
rate  estate,  which  has  been  the  subject  of 
much  discussion,  but  that  these  two  ques- 
tions are  identical  as  to  the  principles  which 
must  regulate  the  decisions  upon  them;  by 
which  I  mean,  if  the  case  be  of  a  separate 
estate,  without  power  of  anticipation,  it  must 
exist  with  that  qualification,  if  it  exist  at  all; 


obtain  payment  out  of  the  property  so  be-  and  there  is  no  principle  upon  which  it  can  be 
queathed  to  Mrs.  Armstrong,  and  appointed  held,  that  the  separate  estate  operates  during 
by  her  to  secure  payment  of  the  annuity.  The  a  coverture  subsequent  to  the  gift;  but  the  pro- 
Master  of  the  Rolls^  before  whom  the  cause  vision  against  anticipation  with  which  the  gift 
came  to  be  heard,  held,  by  his  judgment  be- 1  Wiis  qualified,  does  not.  It  is  obvious  that  sucrh 
fore  referred  to,  that  the  plaintiff  acquired  no  a  rule  would  iu  practice  defeat  the  intention 
right,  under  bis  securities,  to  the  gifts  limited  of  the  donor,  and  in  many  cases  render  the 
by  the  wills  to  the  separate  use  of  Mrs.  Arm- 1  provision  which  he  has  made  for  the  protection 
strong  without  power  of  alienation  ;  but  as  to    of  the  object  of  his  bounty,  the  means  and 


the  gift  by  the  first  will  for  her  separate  use, 
without  any  words  prohibiting  alienation,  the 
plaintiff  was  entitled  to  the  relief  he  prayed 
by  virtue  of  her  appointment. 

The  appeal  from  that  judgment,  though  de- 
livered in  Tullett  v,Arm8irong',w9a  also  appli- 
caide  to  Scarborough  v.  Borman,  was  ar^rued 


instrument  of  depriving  her  of  it.  When  once 
it  was  established  that  a  married  woman  might 
have  and  enjoy  separate  estate,  and  di^pofe  of 
it  as  d^feme  sole,  it  was  found  that  to  secure  to 
her  the  desired  protection  against  the  marital 
right,  it  was  necessary  to  qualifv  and  fetter  the 
gift  of    the  separate    estate   by    prohibiting 


on  the  2l8t,22d,  23d  and  24lh  of  January  1839,1  anticipation.  The  power  to  do  this,  was 
by  Mr.  ff^igram  and  Mr.  Jemmett  for  the  ap- 1  established  by  authority  not  now  to  be  qucs- 
pellant  in  the  latter  case,  and  i>y  Mr.  7V»/i<?y  tioned.;  but  which  could  only  have  been 
and  Mr,  SideffOttom  for  the  re.^pundents;  bv  foimded  upon  the  power  of  this  Court  to 
Sir  fFilUam  Hume,  Mr.  Teed,  and  Mr.  S,  model  and  qualify  an  inlorest  in  property 
Ciarhe (or  the  appellant  Tullett;  by  Mr.  If^rai/  whi(h  it  had  itselt  created,  without  regard  to 
for  Mr.  and  Mrs.  Armstrong,  and  by  other,  those  rules  which  the  law  has  established  for 
i-uunsel  for  trustees  and  other  parties  to  the  1  regulating  the  enjoyment  of  property  in  oilier 
causes.  It  was  underbtood  iu  the  course  of;  cases.  If  therefore  any  rule  were  now  t«  be 
the  arguments,  that  Mr.  Tulleli*s  counsel  gave  adopted,  by  which  the  separate  estate  could  in 
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any  case  be  divested  of  the  protection  of  the 
clause  a^nst  aiitici station,  It  would  in  Buch 
cases  defeat  the  object  of  the  power  so  asbumed, 
and  a  feme  covert  with  separate  estate,  not 
protected  by  a   clause  against  anticipation, 
would  be  in  a  less  secure  situation,  than  if  the 
property  had  been  held  for  her  simply  upon 
trust.     In  the  latter  case,  this  Court  with  the 
assistance  of  the  trustees,  could  protect  her;  in 
the  other,  her  sole  dependance  would  necessa- 
rily be  upon  the  husband  not  exercising  his 
influence,  which  if  exercised,  would  lead  to  the 
destruction  of  her  separate  estate.     In  case  of 
a  gift  of  separate  estate,  with  a  clause  against 
anticipation,  the  donor  supposes  that  he  has 
etfectnally  guarded  his  bounty,  and  protected 
the  wife  against  such  influence  or  control. 
Upon  what  principle  then  can  this  Court  sub- 
ject her  to  It,  and  by  so  doing  defeat  his  pur- 
pose, and  completely  alter  the  character  and 
aecurity  of  his  gift  ?  The  separate  estate  and 
the  prohibition  against  anticipation,  are  both 
creatures  of  equity,  and  equally  inconsistent 
with  the  ordinary  rules  of  property.     The  one 
is  a  necessary  qualificaiion  of  the  other ;  and 
the  t%vo  must  stand  or  fall  together.     Indeed  I 
do  not  find  any  allusion  in  any  case  to  the 
possihility  cif  the  one  surviving  the  other  until 
after  the  discussion,  as  to  the  continuing  of 
the   separate    estate,    through  a    subsequent 
coverture  had  commenced.    In  my  review  of 
the  cases,  upon  which  I  am  about  to  enter,  I 
shall  assume  that  there  is  no  ground  for  the 
attempt  which  has  been  made  in  argument  to 
separate  the  two.     In  a  case  of  so  much  im- 
portance,  and  which  has  excited    so   much 
interest,  I  have  thought  it  my  duty  not  only  to 
consider  every  case  which  has  been  referred  to 
in  argument,  but  to  endeavour  to  obtain  such 
other  information  as  was  within  my  reach.     I 
will  first  examine  those  cases  which  are  sup- 
posed   to  support  the  proposition   that  the 
absolute  interest  of  the  woman,,  which  she  un- 
questionably possesses  in  property  ((iven  for 
her  separate  use,  though  with  a  prohibiiion 
against  anticipation,  up  to  the  moment  of  her 
subsequent  marriage,  becomes  subject  to  all 
the  qualihcatious  and  restriciions  of  the  gift 
upon  such  marriage.     If  Sir  Edtrard  Turner* s 
case  be  correctly  stated  in  Tudor  v.  Samyne^^ 
in  2  Vernon,  which  differs  from  the  report  of 
it  in  1  Vernon,^  and  if  Tudor  v.  Samyne  be 
itself  accurately  reported,  that  gives  an  instance 
of  property  settled  to   the  separate  use  of 
a  woman,  being  alienable  by  an   after-taken 
husband*     I  do  not,  however,  think  that  either 
case  is  «f  any  value  on  the  present  question ; 
tliey  are  of  too  early  a  date ;  the  accuracy  of  the 
reports  cannot  be  depended  upon,  and   the 
point  does  not  appear  to  have  been  argued, 
and  cannot   be  said  to  have  been  decided. 
Although  no  cases  appear  to  have  occurred, 
until  late  times,  in  which  the  question  was 
directly  raised,  yet  decisions  took  place,  which 
necessarily    led   to   the  consideration   of   it. 
Brandon  v.  Robinson,^  and  other  cases  having 
brought  to  view  that  all  restrictions  inconsis- 
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tent  with  the  nature  of  the  estate  given  are 
void  in  gifts  to  men,  the  case  of  similar  gifts 
to  females  soon  occurred.    Sir  fTiUinm  Grant 
in  Jonee  v.  Salter^  and  Sir  Thomae  Plumer  in 
Barton  v.  Briscoe}  held,  that  property  settled 
on  a  married  woman  with  a  clause  against  an- 
ticipation, might  upon  her  becoming  discovert, 
be  absolutely  disposed  of  by  her.  The  decision 
in  Woodmeston  v.  Walkerji  proceeded  upon 
the  same  principle ;   but  it  has  a  more  impor- 
tant application  to  the  present  case,  because 
Sir  John  Leach  had  refused  to  consider  a 
single  woman,  to  whom  an  annuity  had  been 
given  for  her  separate  use,  with  a  prohibition 
against  anticipation,  as  having  dominion  over 
the  fund,  because  the  provision  contemplated 
a  future  marriage.    Against  this  judgment  Sir 
Edward  Sugden^  on  appeal  to  Lord  Brougham^ 
argued  "  it  may  be  said,  that  as  the  words  of 
this  prov>so  point  to  any  future  coverture,  the 
restriction  will  attach  upon  the  plaintiff  the 
instant  she  marries  a  second  husband,  and  that 
the  court,  looking  to  that  contingency,  will  pro- 
tect executors  in  their  refusal  to  transfer  the 
fund;    for  such  a  .proposition,  however,  no 
authority  can  be  adduced.    The  language  of 
the  judgment  in  Barton  v.  Briscoe,  is  directly 
opposed  to  it,  and  the  existence  of  a  desultory 
and  shifting  fetter  of  that  description  is  repug- 
nant to  legal  principle,  and  would  be  attended 
with  much  practical  inconvenience.''    Against 
this  argument  the  practice  of  conveyancers, 
and  the  necessity  of  affording  to  parents  the 
meauit  of  securing  property  for  their  daughters 
in  the  event  of  their  subsequent  marriage,  was 
urged,  but  in  vain.    Lord  Brougham  declared 
the  plaintiff  entitled  to  an  absolute^  interest 
in  the  property,  after  thus  expressing  him- 
self.   "  It  was  said  that  the  woman  must  have 
the    property  at  her  own  disposal    till  she 
married,  and  that  when  that  event  happened,  a 
sort  of  postponed  fetter  might  attach, — a  fetter 
which  would  fall  off  upon  her  husband's  death, 
and  be  again  imposed  should  she  enter  into 
a  second  marriage.     That  would  be  a  strange 
and  anomalous  species  of  estat*! ;    nor  is  it 
very   easy  to  conceive  by  what    process  or 
contrivance   it  could   be  effectually   created 
unless,  perhaps,  by    annexing  to  the  gift    a 
limitation  over  to  trustees  to  preserve  it  for 
the  woman  during  the  successsive  covertures." 
— ^The  decision  in  that  case  only  confirmed  the 
judgment  of  Sir  Thomas  Plumer  in  Barton  v. 
Briscoe^    because  the  party  claiming  the  fund 
was  at  that  time  discovert;  but  the  observa- 
tions of  Lord  Brougham  assume  that  a  mar- 
riage would  not  bring,  what  he  calls,  the  post- 
poned fetter  into  operation,   except  possibly 
by  the  means  he  suggests.     It  does  not  appear 
from  the  report,  that  Newton-  v.  HeidK  was 
cited,  though  it  had  been  decided  in  December, 
1830,  which  may  be  accounted  for  by  what  is 
stated  in  the  argument  in  Brown  v.  Pococh^  that 
Netoton  v.  Reid  had  been  then  recently  re- 
ported.    In  that  case  a  father  had  directed  hb 
trustees  to  purchase  an  annuity  for  his  daugh- 
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ter,  for  her  separate  use,  with  a  prohibition 
against  antldpaiion;  the  daof^hter  was  un- 
married at  her  father's  death,  bat  haviniaf  after- 
wards married,  she  and  her  husband  joined  in 
assignini;  the  fund  to  a  creditor  of  the  hus- 
band, and  both  joined  in  a  petition  for  the 
transfer  of  the  fund  aceording  to  the  assign- 
ment, which  the  Flee  ChanceKor  ordered, 
holding  **  that  the  annuity  not  being  given 
over  upon  alienation,  the  restrictlouM  are  void." 
This  order  was  made  without  argument,  and 
it  would  not  be  reusonable,  therefore,  to  con- 
sider it  as  an  expression  of  the  deliberate 
opinion  of  the  judge,  if  it  had  not  afterwards 
been  recognized  and  npproved.  In  Brown  v. 
PMiCock,  2  Myl.  &  K.  189,  and  2  Russ.  &  Myl. 
210,  where  the  case  on  appeal  is  reported.  Sir 
John  Leach  and  Lord  Brougham  took  the 
same  view  of  the  questlun  as  ihey  had  re- 
spectively done  in  froodmeiton  v.  Jralker,  the 
circumntances  of  the  case  being  the  same ; 
and  Lord  Brougham  commented  upon  Newton 
V.  Reid^  saying  that  it  was  a  stronger  case  than 
the  one  before  him,  but  did  not  express  any 
disapprobation  of  it.  The  second  case  of 
Brown  v.  Pttcock  ^  vtba  the  same  as  Newton  v. 
Heid^  the  assignment  having  been  after  the 
marriage.  I  now  come  to  the  case  of  MoMtt-u 
▼.  Pother)^  which  excited  an  interest  to  which 
it  was  verv  little  entitled,  either  from  the 
authority  ot  the  judge,  or  any  novelty  in  the 
doctrine.  What  was  said  on  the  sublect  in 
that  case  has  been  represented  as  extra-judicial 
by  some,  and  as  a  decision  upon  the  point  by 
others.  It  certainly  was  not  extra-judicial, 
because  it  was  one  of  the  ouestions  directly  in 
issue,  and  upon  which  the  decision  might  have 
been  rested ;  but  it  is  at  the  same  time  true 
that  there  being  another  point  in  the  case,  suf- 
ficient, in  my  opinion,  to  support  the  judg- 
ment 1  pronounced,  it  cannot  be  said  that  the 
point  in  question  was  that  upon  which  the 
ludgment  was  founded ;  and  (or  that  reason 
kss  attention  was,  perhaps,  paid  to  the  various 
considerations  belonging  to  it  than  it  was 
entitled  to,  and  less  than  it  probably  would 
have  received  if  the  rights  of^  the  parties  had 
depended  on  the  determination  ot  it ;  and  I 
must  observe,  that  although  the  cases  favour- 
able to  the  proposition  for  the  prohibition 
against  alienation,  were  very  fully  brought 
before  me  in  the  argument,  none  of  those 
which  are  most  important  on  the  other  side 
were  referred  to.  It  had  at  that  time  been 
decided  that  It  was  equally  incompetent  to 
affix  to  a  gift  to  a  single  woman,  as  to  a  man, 
restrictions  inconsistent  with  the  estate  given ; 
and  that  in  such  cases  the  woman  before  mar- 
riage, or  upon  becoming  discovert  by  her  hus- 
band's death,  had  the  absolute  property  in  the 
fund; — not,  in  thecase  of  either  male  or  female, 
that  there  was  a  power  of  relieving  the  pro- 
perty from  the  qualifications  and  restrictions 
imposed  upon  it ;  but  that  such  qualifications 
ana  restrictions  were  void,  and  the  title  to  the 
property  absolute.    In  fFoodmeston  v.  fFaiker 
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It  had  been  assumed  that  such  qu^ficatfoiis 
and  restrictions  would  be  equally  void  aRer  a 
subsequent  marria<re,  which  assumption  had 
in  Newton  v.  Reid  been  carried  into  effect  by 
directing  a  transfer  of  the  fund  upon  the  appli- 
cation of  the  husband  and  wife.  It  certamly 
did  not  occur  to  me,  as  it  does  not  appear  to 
have,  at  that  time,  occurred  to  any  one  e]<e, 
that  the  separate  estate  could  survive  to  a 
subsequent  coverture,  stripped  of  the  protec- 
tion which  the  prohibition  against  anticxpatioo 
gives  to  it,  and  which  alone,  in  many  cases, 
prevents  it  trom  being  an  evil  rather  than  a 
benefit  to  the  wife.  I  cannot,  therefore, 
think  there  was  'any  inaccuracy  in  aaying 
that  1  must  consider  the  point  as  aettled 
by  authority.  Whether  the  expression  of  ap- 
probation of  the  doctrine  so  established  was 
well  founded,  is  what  I  am  to  consider  in  the 

S resent  case.  Tliat  the  expressions  used  in 
foMejf  V.  Parker  were  not  considered  aa  pro- 
mulgating any  new  doctrine  may  be  inferred 
from  the  case  of  Malcolm  v.  0*Callag^anJ  In 
that  case  property  had  been  sett^  to  the 
seperate  use  of  a  married  woman,  as  aj|;ainsS 
the  then  existing  or  any  future  husbano,  with 
a  prohibition  against  anticipaUon.  The  hus- 
band died  and  she  married  a  second  huaUand, 
and  they  together  applied  for  payment  of  the 
fund ;  Barton  v.  Briscoe ;  Newton  f.Reidi  fFood^ 
meston  v.  fFalher,  and  Magsey  v.  Parker,  were 
cited;  and  the  Fice  Chancellor  ordered  the 

Cayment;  saying,  the  general  rule  of  law  to 
e  deduced  from  those  cases  was,  that  where 
a  settlement  to  the  separate  use  of  the  wife 
was  made  with  a  view  to  an  existing  marriage, 
or  a  marriage  then  in  contemplation,  it  was 
competent  for  the  wife,  h  hen  she  became  dis- 
covert from  that  marriage,  to  rid  the  fund  of 
the  fetter  imposed  on  it ;  and  if  such  a  limi- 
tation was  made  by  a  will,  or  otherwiae,  in 
favour  of  a/>me  eole^  who  had  not  taken  upon 
herself  a  state  of  coverture,  but  w&o  was  come 
of  full  age  and  able  to  act  for  herself  prior  to 
coverture,  she  was  entitled  to  call  for  a  transfn' 
of  the  settled  fund  ;  and  that  the  only  meant 
of  preventing  such  party  from  her  right  to 
have  the  fond  paid  over,  was  to  insert  in  the 
settlement  or  will  which  created  such  a  trust, 
a  gift  over  in  the  event  of  alienation.  No 
distinction  is  there  taken  between  the  separate 
estate  and  the  prohibition  against  anticipation, 
or  between^the  doctrine  in  Mauey  v.  Parker. 
and  the  other  cases,  llie  decision  in  Johnmn 
V.  Freeth^  is  even  more  pointed,  because 
Money  v.  Parker  does  not  appear  to  have  been 
referred  to ;  but  on  the  authority  o(Newion  v. 
Reid,  sanctioned  by  Lord  Brougham,  the 
Fice  Chancellor  decreed  payment  of  the  fund 
to  an  assignee  of  the  husband  and  wife,  saying, 
that  except  as  to  the  marriage,  with  reference 
to  which  the  settlement  containing  the  clauae 
against  anticipation  was  made,  the  clause  waa 
to  be  taken  as  a  nullity ;  but  that  if  anch  a 
clause  applied  to  a  woman  before  corertiire,  ii 
was  bad  altogether,  and  if  to  a  woman  under 
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covertare.  It  wm  ?oM  when  tbe  covertufe 
ceaaed.  It  is  Indeed,  true,  that  in  Bemon  t. 
Bemon,^  altbougli  ^lere  \nM  no  deciiion  upon 
the  subject,  there  were  some  obeervatioiis  of 
the  f^ice  Chancellor,  which  seeined  to  aim  at  a 
diitiDciion  between  the  separate  estate  and 
the  clause  a^inst  anticipation  i  and  in  Dame» 
V.  Tkomifcro/t^^  the  f^ice  Chwteellor  expresses 
a  distinct  opinion^  that  althouji^h  the  prohibi- 
tion a|i^inst  anticipation  cannot  operate  durinf( 
a  subsequent  coverture,  the  property  may 
maintain  its  quality  of  separate  estate.  I  have 
before  said  that  I  concur  with  the  Matter  of 
the  BolU^  in  thinking  that  this  doctrine  cannot 
be  maintained.  In  tracing  the  fluctuations  of 
opiDions  which  have  existed  upon  questions 
relating  to  tlie  separate  estate  of  murried 
women,  it  cannot  but  be  observed  that  so  late 
as  the  cases  of  fToodmettm  v.  If'aiher,  nnd 
Brown  v,  Pocyck,  Sir  John  Leock  waa  of 
opinion  that  in  order  to  preserve  to  a  woman 
the  benefit  of  a  gift  for  her  separate  use  with- 
out anticipation,  she  ought  not  to  be  enabled 
to  dispose  of  the  property  while  single  or  dis- 
covert ;  the  contrary  is  now  clearly  established, 
bat  the  power  of  providing  for  daughters  is 
thereby  greatly  impaired ;  observations,  there- 
fore, whu'h  may  have  fallen  from  judges,  before 
it  waa  made  apparent  that  tbe  separate  use  of 
a  married  woman  in  her  property  being  only  a 
creature  of  equity,  created  for  her  protection, 
nnnot  exist  so  as  to  affect  the  power  of  a 
single  woman,  must  be  received  with  some 
qualification.^  The  case  of  Beable  v,  Doddjf 
was  much  relied  upon  for  the  respondent  in  this 
case,  and,  strange  aa  it  may  appear,  that  a  de- 
cision of  common  law  judgea,  in  an  action  of 
replevin  ahould  be  applicable  in  a  ca«e  of 
separate  estate,  which  is  said  to  be  a  creature  of 
equity,  it  is  certiunly  entitled  to  much  consi- 
deration. It  la,  however,  to  be  observed,  that 
the  whole  of  tbe  argument  and  iudgment 
turned  upon  the  construction  of  the  instru- 
ments, and  that  there  waa  in  that  caae  an 
eipresa  power  reserved  to  the  woman  i  and 
Mr.  Justice  Lawrence  in  his  argument  for  the 
defendant,  said,  **  cases  of  trust  created  by  the 
husband  for  the  separate  use  of  his  wife  are 
very  different  from  the  present  case  of  a  devise 
generally  to  a  woman,  ootwithatanding  her 
coverture." 

In  the  earlier  cue  of  Carleton  v.  The  Earl 
ff  Doreet/i  there  waa  an  expreaa  power,  and 
u  Edawnde  v.  Denmngton  there  cited,  it  does 
not  appear  by  what  means  the  power  of  the 
wife  waa  aecured  to  her.f  In  Bennet  v.  Doxm^ 
the  devisee  waa  married  at  the  time  of  the 
gift,  and  the  only  queation  aroae  from  there 
being  no  trustee  appointed.  The  case  of  The 
Cwnlete  ^fSirathmote  v,  Bowe^  has  been  cited 
as  concloaive  of  Lord  Tkurhw^e  opinion ;  but 
on  referring  to  the  report  of  the  same  case  on 
the  first  hearing,^  it  will  be  found  that  the  aet- 
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tlement  waa  upon  trust  to  pay  the  rent  ftc.  to 
stichnses  aa  she  should,  whether  sole  or  covert, 
appoint.    In  Aeton  v.  fFhite^  the  only  ques- 
tion waa  whether  thd  words  used  amounted  to 
a  prohibition  against  aKenation.    The  exprea- 
siona  of  ^xxJohn  Z.#eirA,  therefore,  that  the  in* 
tention  waa  only  to  exclude  the  maVital  righta 
of  any  preaent  or  after*taken  husband,  eanuol 
be  considered  aa  of  any  weight  on  this  subject, 
which  was  not  before  bim.    The  Vice  Chan* 
cellar  in  Damee  v.  Thotnycroft^  considers  the 
case  of  Simion  v,  Jones^f  aS  decisive ;  but  upon 
examiping  the  case  It  will  be  observed  that 
the  wife  never  had  any  power  of  disposing  of 
the  propel ty,  and  she  waa  an  infant  when  she 
married,  and  the  property  was  to  vest  in  her 
upon  marriage  under  twentv-one,  and  then  to 
be  for  her  separate  use ;  (he  estate  and  the 
provision  for  the  aeparate  nae  took  effect  at 
the  aame  moment  and  by  the  same  act.   If  the 
observations  of  Sir  John  Leach  are  construed 
with  reference  to  the  caae  before  him,  they  do 
not  appear  to  have  any  application  to  the  j>re- 
aent  caae.    jlndereon  v.  Andereon"^  may,  from 
its  circumstances  be  the  most  important  of  all 
the^ases  in  favor  of  the  separate  estate,  being 
in  force  throughout  a  subsequent  coverture, 
but  unfortunately,  there  is  no  report  of  the 
grounds  of  the   iudgment  of  either  Sir  John 
Leach  or  Lord  Eldon ;  and  there  were  facts  in 
that  case  which  may  have  been  relied  on  by 
those  learned  judges  which  have  no  application 
to  the  general  question.  Inhere  had  been  a  ne- 
gociation  before  the  marriage  respecting  the 
property;  the  husband  admitted  that  he  had 
promised  not  to  sell  it  %  It  was  also  part  of  the 
wife's  caae  that  the  husband  had  refused  to 
maintain  her.     Sir  Juhn  Ijeach*»  decree  la 
the  only  important  part  of  the  case,  because 
there  ^vas  upon  the  answer  sufficient  admis- 
sions for  an  injunction  till  the  hearing  without 
any  decision  upon  the  general  question.    The 
decree,  however,  moat  be  considered  as  enti- 
tled to  great  weight ;  but  it  occurred  In  1821, 
and  before  those  oases  which  have  created  the 
difficulty  and  rallied  the  doubt ;  for  it  must  n<it 
be  forgotten  that  Sir  John  Leach  always  main- 
tained that  the  separate  estate,  with  all  Its  qua- 
lifications and  restrictions,  continued  in  opera- 
tion during  the  time  the  woman  ^fi^  not  under 
coverture.    It  is  the  establishment  of  the  prin- 
ciple that  that  is  not  so,  which  has  created  the 
difficulty  of  supporting  It  during  the  subse- 
quent coverture.    The  case  of; v. 

ijjfne,*  has  been  often  referred  to  for  the  pur- 
pose of  introducing  tbe  authority  of  Lord 
Ljfnd/tura  into  this  discussion.  Prom  the 
report  of  that  ease  it  is  not  possible  to  ascer. 
tain  what  was  the  point  in  discussion.  I  have 
examined  the  papers  in  the  cause  i  the  plain- 
tiffs were  holders  of  a  promlaaory  note  of  a 
married  woman,  under  which  they  demanded 
payment  out  of  her  aeparate  estate,  and  the  bill 
stated  diatinctiy  aa  a  fact  that  the  property  waa 

held  upon  truat  for  the  aeparate  use  of  the 
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«wife,  wliich  apon  the  demurrer  must  have  been 
taken  as  a  fact,  and  so  it  really  waa ;  for  the 
plaintiff  afterwards  amended  the  bill,  and 
stated  a  settlement  upon  the  marriage,  by  which 
the  property  was  resettled  to  the  separate  use 
of  tne  wife.  The  demurrer  was  very  properly 
over-ruled,  and  this  question  did  not  arise  in 
the  cause,  whatever  may  have  been  the  opinion 
of  the  learned  judge  as  to  the  general  ques- 
tion which  he  bad  no  occasion  to  express. 

Such  then  is  the  state  of  the  authorities  on' 
this  very  important  question.  It  is  said  to 
have  been  generally  understood  in  the  profes- 
sion that  the  separate  estate  would  continue 
4o  operate  during  a  subsequent  coverture  %  and 
that  conveyancers  have  acted  so  continually 
upon  that  supposition,  that  very  many  families 
are  interested  in  the  decision  of  this  question. 
That  circumstance  ought  Co  have  ^reat  atten- 
tion paid  to  it.  For  the  future  it  would  not 
probably  be  found  difficult  to  obtain  ihe  de- 
sired sscurity  for  the  wife  by  other  means  con- 
sistent with  the  well-established  rules  of  pro- 
perty; but  the  existing  arrangements  must 
depend  on  the  decision  of  this  case.  I  have, 
over  and  over  again,  considered  this  subject 
with  a  great  anxiety  to  find  some  principle  of 
property  consistent  with  the  existing  decisions, 
upon  which  the  preservation  of  the  separate 
estate  during  a  subsequent  coverture  could  be 
supported  1  have  been  anxious  to  find  means 
for  preserving  it ;  not  only  to  maintain  those 
existing  arrangements,  wliieh  have  proceeded 
upon  the  ground  of  its  validity,  but  because  I 
think  it  desirable  that  the  rule  should,  if  pos- 
sible, be  established  for  the  future,  belienng, 
as  I  do,  that,  when  a  marriage  takes  place,  the 
wife  having  property  settled  to  her  separate 
use,  all  the  parties,  in  general,  suppose  it  will 
so  continue  during  the  coverture.  To  permit 
the  husband,  therefore,  to  break  through  such 
a  settlement,  and  himself  to  receive  the  fund, 
Avould,  in  general,  be  contrary  to  the  intention 
of  the  parties,  and  unjust  towards  the  wife. 
This  view  of  the  case  has  led  to  a  suggestion 
which  has  often  been  made  iu  argument,  by 
which  the  object  might  be  attained  without 
violating  any  rule  of  properly;  namely,  by 
supposing  the  husband  marrying  the  woman 
with  property  so  settled,  tacitly  to  assent  to 
such  settlement ;  or,  at  least,  to  be  barred  by 
an  equity  not  to  dispute  it.  1  was,  for  some 
time,  much  disposed  to  adopt  thits  view  of  the 
subject,  and,  in  ull  cases  in  which  the  husband 
was  cognizant  of  the  fact,  there  would  \\f\ 
much  of  equitable  principle  to  support  the  gift 
or  settlement  against  him;  but  putting  the 
title  of  the  wif^  upon  such  assent  of  the  hus- 
band, assumes  that  but  for  such  assent  it 
would  not  exist.  It  abandons  the  idea  of  the 
old  separate  esfate  continuing  through  the 
subsequent  coverture,  and  supposes  a  new 
separate  estate  to  arise  from  the  act  of  the 
husband.  If  the  title  of  the  wife  were  to  rest 
on  that  supposition,  I  fear  that  the  remedy 
would  be  very  inadequate,  and  that  queslions 
would  continually  arise  as  to  how  far  the  cir- 
cumstances of  each  case  could  afford  evidence 
of  assent,  or  raise. this  equity  against  the  hus- 


bahd.    After  the  most  anxious  consideratiob, 
I  have  come  to  the  conclusion  that  the  jaril- 
diction,  which  this  Court  has  assumed  in  simi- 
lar  cases,  justifies  it  in  extending  it  to  the 
protection  of  the  separate  estate,  with  its  qoali* 
fi cations  and  restrictions  attached  to  it  through- 
out the  subsequent  coverture,  and  in  restiii|r 
such  jurisdiction  upon  the  broadest  founda- 
tion ;  and  that  the  interests  of  society  require 
that  this  should  be  done.    When  this  (ionrt 
first  established  the  separate  estate,  it  violated 
the  laws  of  property  as  between  husband  and 
wife ;    but  it  was  thought  beneficial,  and  it 
prevailed.    It  being  once  settled  that  a  wife 
might  enjoy  separate  estate  as  a  feme  sale,  the 
laws  of  property  attached  to  this  new  estate; 
and  it  was  found  as  part  of  such  law,  that  the 
power  of  alienation  belonged  to  ihe  wife,  and 
was  destructive  of  the  security  intended  for  it. 
Equity  again  interfered,  and  by  another  viola- 
tion of  the  law  of  property  supported  the  va- 
lidity of  the  prohibition  acrainst  alienation.   Id 
the  case  now  under  consideration,  if  the  after- 
taken  husband  be  permitted  to  interfere  mth 
the  property  given  or  settled  npon  the  mar- 
riage to  the  separate  use  of  the  wife,  much  of 
the  benefit  and  security  of  the  rules  which  have 
been  so  established  will  be  lost.    Why  then 
should  not  equity  in  this  case  also  interfere  ? 
and  if  it  cannot  protect  the  wife  consistently 
with  the  ordinary  rules  of  property,  extend 
its  own  rules  with  respect  to  the  sepsu^te  estate 
so  as  to  secure  to  her  the  enjovment  of  that 
estate  wliich  has  been  so  intended  for  her  be- 
nefit ?     It  is  no  doubt  doing  violence  Co  the 
rules  of  property  to  say  that  property,  which 
being   given  with  qualifications  and    restric- 
tions, which  are  held  to  be  void,  and  there- 
fore belonged  absolutely  to  the  woman  np  to 
the  moment  of  her  marriage,  shall  not  be  sub- 
ject to  the  ordinary  rules  of  law  as  to  the  in- 
terest which  the  husband  is  to  take  in  it ;  and 
that  is  the  sense,  and  the  only  sense,  in  which 
the  expressions  used  in  Massey  v.  Parker-^ 
"  Why  may  she  not  by  the  act  of^  marriage  give 
it  to  her  husband  V*  are  to  be  understood ;  but 
it  is  not  a  stronger  act  to  prevent  the  hoaband 
from  interfering  with  such  property,  than  it 
was  originally  to  establish  the  separate  estate, 
or  to  maintain  the  provision  against  alienation. 
In  doing  this,  1  feel  that  I  have  much  to  over- 
come, of  which  the  observations  thrown  oat  by 
myself  in  Mnuey  v.  Parker^  is  the  only  part 
of  which  I  do  not  feel  the  important  weight ; 
but  1  have  to  contend  with  Lord  Brougrkam*s 
observations  in   fVoodmeston  v.  fFolker,  and 
the  f^ce  ChttnceilorU  decision  in  Newtam  v. 
Reidf  Brown    v.  Pocaek^   (the  second   case.) 
Malcolm  v.  O.  Callnghan,  Johneon  ▼.  FrretA^ 
and  Dtwies  v.  Thomycr»ft^  to  which  I  have  be- 
fore  adverted,  and  the  doctrine  now  estab- 
lished, though  denied  by  Sir  John  Leach  in 
Brown  v.  Pocock,  (first  case,)  and  ffoodmestom 
v.  IVtdker,  that  before  marriage,  or  after  the*' 
coverture  has  determined  by  the  death  of  the 
husband,  the  settlement  or  gift  to  the  separate 
use  and  the  prohibition  against  anticiparioa 
are  wholly  inoperative  and  void.  In  estabUahiog^ 
the  validity  of  the  separate  estate  with  ita  qum- 
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lifications,  whiih  constitutes  ite  value,  that  is, 
a  prohibition  a^inst  anticipation,  I  am  nut 
doing  more  than  my  predecessors  have  done 
for  similar  purposes;  and  1  have  much  satis- 
faction in  finding  myself  justified,  upon  (he 
frrounds  I  have  stated,  in  doing  what  in  me 
lies  in  dissipating  the  alarm,  and  removing  the 
danger,  which  has  prevailed,  lest  the  separate 
estate  shoulj  be  held  not  to  exist  at  all  auring 
the  subsequent  coverture,  or  what  would  in 
many  cases  be  a  greater  evil,  that  it  should  ex- 
ist  without  the  protection  of  the  clause  against 
alienation. 

I  therefore  affirm  the  decree  of  the  Master  of 
the  Rolls. 

Tullett  V.  ArvMJrong. — At  Westminster, 
January  21,  22,  23,  and24, 1839,  and  January 
22, 1840. 

The  Lord  Chnncellor, — ^This  judgment  ap. 
plies  to  the  other  appeal,  Scarborough  v.  Bor- 
man,  in  which  I  affirm  the  order  of  the  Master 
of  the  Rolls,  allowing  the  demurrer.  Let  the 
deposit  be  returned  to  the  appellant.  Let  the 
parties  pay  their  o^n  costs. 

[Before  the  Four  Judges.] 

EVIDENCE. 

Oh  11  question  as  to  the  genuineness  of  hand- 
writing f  a  witness  cannot  he  alloteea  to  com- 
pare the  document  impugned  with  writings 
of  the  party  to  whom  tt  is  ascribed,  and 
w/nch  are  alleged  to  be  authentic,  unless 
such  writings  are  in  evidence  in  the  cause 
for  niher  purposes. 

This  was  an  action  on  two  bills  of  ez- 
chanire  for  50/.,  alleged  to  have  been  drawn 
by  one  Skull,  on  and  accepted  by  the  defen- 
dant, payable  at  two  months  after  date.  The 
first  was  dated  on  the  19th,  and  the  second  on 
the  22d  of  April  1839.  The  first  bill  was  ad- 
initced  to  be  genuine,  and  the  amount  of  it  was 
paid  into  Court ;  the  handwriting  of  the  ac- 
ceptance to  the  second  bill  was  disputed.  The 
cause  was  tried  at  the  last  sittings  at  Guild- 
hall  before  Lord  Denman,  Evidence  on  the 
question  of  hand  writing  was  offered  in  the 
asual  way,  and  the  witnes^^s  for  the  defendant 
were  proposed  to  be  cross-examined  in  this 
manner :  papers  were  presented  to  them,  and 
they  were  questioned  as  to  whether  the  name 
there  written  was  or  was  not  the  genuine  sig- 
nature of  the  defendant;  and  it  was  then  pro- 
|>osed  to  ask  them  whether,  after  looking  at  those 
papers,  they  did  not  believe  the  bill  to  bear  the 
signature  of  the  defendant.  Those  papers 
were  not  in  evidence  in  the  cause  for  ether 
purposes.  The  learned  Judge  decided,  that 
witnesses  could  not  have  their  opinions  asked 
as  to  the  hand-writing  of  different  papers,*  un- 
less such  papers  were  for  other  purposes  than 
those  of  the  proof  or  disproof  of  hand- 
writing, made  evidence  in  the  cause ;  and  he 
therefore  refused  to  allow  this  course  of  cross- 
examination  to  be  adopted.  The  jury  returned 
a  verdict  for  the  defendant. 

Mr,  J.  Jervis  now  moved  for  a  rule  to  shew 
cause  why  there  should  be  a  new  triiU,  on  the , 


gronnd  that  the  defendant's  counsel  had  beea 
excluded  from  a  proper  mode  of  examination. 
The  case  of  Doe  d.  Perry  v.  Newton^  is  not'  in 
point ;  for  that  merely  decided  that  letters 
which  certain  witnesses  had  stated  to  he  ge- 
nuine, could  not  be  put  into  the  hands  of  the 
jury  for  them  to  compare  such  letters  with  the 
signature  in  contest  in  the  cause,  and  so  to 
come  to  a  decision.  There  the  course  pro« 
posed,  was  in  fact  a  course  to  try  the  skill  of 
the  junr  in  comparing  two  writings,  with  nei- 
ther of'^ which,  were  they  before  acquainted; 
but  here  the  witnesses  swearing  to  a  knowledge 
of  the  hand-writing  of  the  party  were  pro- 
posed to  be  asked  questions  with  the  view  of 
seeing  whether  they  possessed  the  skill  and 
knowledge  which  enabled  them  to  swear  to  the 
signature.  This  was  a  proper  mode  of  trving 
the  value  of  their  evidence,  and  ought  to  have 
been  permitted.  There  is  no  doubt  that 
different  pieces  of  writing,  avowedly  written  by 
a  particular  person,  may  be  shewn  in  every 
different  and  puzzling  form  to  a  witness,  in 
order  to  see  whether  he  really  can  recognize 
the  hand  as  to  which  he  pretends  to  speak. 
[Lord  Denman,  C.  J. — But  there  the  pieces  of 
writing  are  those  which  are  already  in  evidence 
in  the  cause.]  Still,  such  an  examination 
proceeds  upon  the  principle  of  trying  the  wit- 
nesses' skill  or  knowledge.  In  Griffiths  v.  fFil. 
liumsfi  even  the  jury  were  permittted  to  com- 
pare different  pieces  of  writing.  Doe  d.  Muddo 
V.  Sackermore^  does  not  touch  this  case,  for 
there  the  witnesses  proposed  to  be  questioned 
knew  nothing  of  the  hand-writing  but  from 
comparison,  and  there  too  the  judges  differed 
in  opinion. 

Mr.  Justice  Littledale. — I  think  that  there 
ought  not  to  be  a  rule  in  this  case.  I  am  not 
disposed  to  carry  the  practice  further  than  it 
has  hitherto  gone.  It  we  were  to  allow  evi- 
dence of  this  sort  to  be  introduced,  we  should 
be  permitting  the  parties  to  raise  many  col. 
lateral  issues  on  the  trial  of  one  case. 

Mr.  Justice  Coleridge, — It  seems  to  me  that 
this  is  precisely  within  the  case  of  Doe  d. 
Perry  v.  Newton,  where  even  the  jury  were 
not  allowed  to  compare  the  document  im-, 
pugned  with  authentic  writings  of  the  party 
to  whom  it  was  ascribed,  unless  such  writings 
were  for  other  purposes  in  evidence  in  the 
cause.  The  principle  of  that  case  ought  to  be 
adopted  here.  Unless  it  is,  we  shall  have  a 
collateral  issue  raised  as  to  the  genuineness 
of  every  paper  presented  to  the  witness. 

Lord  Denman,  C.  J.  concurred. 

Rule  refused.— (7n^M  v.  Ivery,  H.  T.  1840l 
Q.  B.  F.  J.  

BLANDER. 

The  defendant  in  an  action  of  slander,  has  a 
right  to  have  the  question  of  honk  fides  left 
to  the  jury. 

This  was  an  action  of  slander,  and  was  tried 
at  Winchester  before  Mr.  Baron  Parke  in  1838, 

•  1  Wil.  VVol.  &  Dav.  403  ;  6  Adol.  &  El. 
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when  tbe  Jary  returned  a  verdict  for  the  pl»in- 1 
tiff,  damaiBfes  60/.    The  words  proved  were 
substuntlaUy  as  follows :  "  Mrs.  Lawrence  had 
been  to  Leaoiiojiton,  and  wbeu  she  t-ame  back 
she  put  her  brooch  un  a  talde  in  the  parlour^ 
and  in  the  mean  tune,  this  womsn  came  to  my 
house.    The  brooch  was  worth  5/.,  and  no  one 
had  been  into  my  house  but  this  woman ;   you 
have  been  in  my  house,  no  one  but  my  wife 
and  you,  and  you  must  have  taken  it.'*     Tlie 
defence  was,  that  the  words  were  uttered  bond 
Jide,  the  defendant  believinfr,  on  the  represen* 
tation  of  his  wife,  that  the  felony  had  been 
committed,  and  that  the  defendant  had  com- 
mitted it.     The  plaintiff  havinj^  been  charged 
with  the  felony,  positively  denied  the  char^^e, 
and  offered  to  be  searched,  and  the  defendant 
uttered  the  words  in  the  presence  of  the  per- 
sons about  to  search  her.    It  afterwards  turned 
out  that  the  brooch  had  not  been  stolen,  but 
had  been  left  by  the  defendant's  wife  at  a 
house  at  which  she  had  made  a  call.     The 
learned  jud^e  told  Che  jury  there  must  be  a 
verdict  for  the  plaintiff,  and  that   the  band 
Jidei  in  making  the  charge    could  only  go 
in  reduction  of  damages.     The  jury  returned 
a  verdict  for  the  plaintiff,  damnges  50/.    A 
rule  had  since  been  obtained  to  set  aside  the 
verdict,  and  huve  a  new  trial  on  the  ground  of 
misdirection. 

^Jr.  Crowder  and  Mr.  Butt  shewed  cause 
against  the  rule,  lliere  was  no  plea  of  justifi- 
cation on  the  record  in  this  case,  and  no  pre- 
tence for  sayin?,  that  there  was  in  fact  a 
iuKtification  for  what  the  defendant  had  done. 
The  facts  of  the  case  were  undisputeit,  and  the 
learned  Judge  was  right  in  telling  the  jury  his 
opinion  on  those  facts,  and  Sn  directing  the 
verdict  that  they  should  find.  A  charge  of  this 
tort  cannot  be  justified  unless  a  felony  has 
actually  been  committed  ;  here  none  has  t>eeu 
committed!  the  defendant  was  therefore 
without  excuse.  The  amount  of  damages  was 
left  entirely  in  the  hands  of  the  jury,  and 
there  Is  no  reason  to  say  that  there  was  any 
nisdirection.  There  was  no  circumstance  In 
the  case  which  would  make  this  a  privileged 
communication;  and  there  was  consequently 
nothing  to  leave  to  the  jury  but  the  question 
as  to  the  amount  of  damages,  for  it  was  quite 
clear  that  the  plaintiff  was  entitled  to  a  verdict. 
The  occasion  on  %vhich  the  slander  was  uttered 
does  not  come  within  the  rtile  as  to  privileged 
communications. 

Mr.  Erlean6  Mr.  Btrniaw,  in  support  of  the 
rule.  The  .whole  of  the  circumstances  here 
ought  to  have  been  left  for  the  consideration 
of  the  jury.  If  the  defendant  had  specially 
pleaded  as  a  justit&catjoa  the  facts  which  ap- 
peared in  evlaence,  the  plea  would  have  been 
Dad  as  aniouuying  to  the  general  issue.  It  is 
not  the  mere  uttering  of  words  in  the  pre- 
sence of  a  stranger  that  makes  them  the  pro- 
per subject  of  an  action  of  slander,  for  if  the 
occasion  justifies  the  uttering  of  them,  no  ac- 
tion can  be  maintHined ;  Toogood  v.  Spyrtng^J^ 
In  Kine  v.  Sewellfi  the  same  principle  was 

•  1  Crom.  Mee.  &  R.  181. 
^  3  Mee.  &  Weils,  297. 


adopted.  In  Blnhe  v.  Pilf^rdfi  m  letter  that 
would  othenvise  have  been  libelloas,  was  held 
not  to  be  so  liecause  it  was  written  bomifide  to 
the  parties  whom  it  really  concerned.  Now 
the  question  oibondfida  Is  one  wbicli  depmds 
entirely  on  the  facts  of  the  case,  and  whidi 
ought  therefore  to  be  left  to  the  jury.  UTrifhi 
V.  f^oodifatefi  on  which  was  founded  MuritM  v. 
iSlroMg,^  both  of  which  admit  tha^nJe  in  the 
clearest  manner. 

Lord  Deamant'^J  do  not  see  bow  it  is  pos- 
sible to  avoid  saying  that  these  cirruinatances 
ought  to  have  been  left  for  tlie  conaideratioa 
of  the  jury.  If  the  charge  was  bond  fide  madf, 
all  the  circuttistances  which  showed  the  Imxi 
flde$  ought  to  have  lieen  communicated  to  the 
jury,  and  the  judge  could  not  bejustilied  in  ta- 
king on  himself  to  say  that  the  jury  ought  not 
to  have  these  circumstances  laid  before  ihem. 

Mr.  Justice  Ltitledale, — ^I  an  of  tbe  same 
opinion.  All  the  circumstances  of  the  case 
ought  to  have  been  made  known  to  the  jury, 
and  submitted  for  their  consideration.  The 
defendant  believed  that  these  things  had  been 
stolen .  H  e  made  some  enquiry,  and  then  charged 
this  woman  with  having  ktoleu  them.  Whe- 
ther be  did  this  bonifide  or  not,  was  clearly  a 
question  for  the  jury,  vriuch  they  were  bound 
to  determine  on  all  the  circuowtaBcca  of  the 
case, 

Mr.  JostkeCWMrip.— lam  eotirdr  of  die 
same  opinion^  It  has  been  long  eatabliahed  in  a 
great  nnrober  of  cases  that  charges  and  ood- 
munications  otherwise  of  aslaoderoua  nauira, 
may,  on  tbe  ground  of  public  coBve^ieoce,  be 
made  with  impunity,  if  they  are  made  bomikie. 
In  this  case  the  defendant  had  a  right  to  have 
the  opinion  of  the  jury,  whether  at  the  time 
he  made  the  charge  he  did  not  ^oi»tf  A/<fbeJieve 
that  a  felony  had  been  committed,  and  that 
the  plaintiff  had  committed  it,  and  whether  he 
was  not  at  that  time  bonmfide  in  purauit  of  her. 
When  he  met  her,  it  appeared  he  made  tbe  charge 
to  her,  and  ttiat  she  tuen  offered  to  be  aearched : 
hi  the  presence  of  the  persons  who  were  attend- 
inir  to  search  her,  he  repeated  the  charge  against 
her.     With  respect  to  the  rule  attempted  to 
be  laid  down  in  argument  that  the  ciia£iag  of 
a  charge  of  this  sort  cannot  be  juattfi<Ml  unless 
a  felony  has  been  committed,  it  Is  ene  which 
the  exigences  of  society  will  never  allow  to  be 
acted  on ;  for  if  a  man  is  In  pursuit  of  a  person 
in  the  honest  belief  that  a  felony  has  been  coa- 
mitteil,  and  that  a  particular  peraou  haa  com- 
mitted it,  and  he  comes  upon  the  aosperted 
person,  he  has  a  full  right  to  state  the  charge 
which  he  so  bond  fide  believes  to  be  true.     He 
is  not  bound  to  abstain  from  making  tbe  charge, 
and  so  to  let  the  suspected  person  eacape,  for 
If  that  was  the  case  justice  would  entirely  be 
eluded.    If  the  plaintiff,  in  this  inatance,  had 
said  that  she  would  not  be  searched,  I  aigree 
that  the  defendant  might  have  been  stopped  by 
her  refusal  until  he  had  taken  a  mure  correct 
mode  of  proceeding  than  the  evidence  here 

c  1  Moo.  &  Rob,  198. 

<  2  Mee.  &  Ros.  673;  1  Try.  &  On  12, 

•6Ad.&£K636. 
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•bows  him  to  have  adopted.  But  as  sh«  con- 
eeoted  to  the  search*  he  had  a  x\^X  to  have  all 
the  circumstances  that  then  occurred  put  be- 
fore the  jury  in  answer  to  her  present  com- 
plaint The  ease  of  Tmgood  v.  Spi/ring  de- 
tennioed  that  the  accidental  presence  of  per- 
sons when  the  alaoderoiit  expresnions  were 
ii&ed,  if  they  were  useil  bondfiffe^  would  not 
make  them  leu  capable  uf  justification.  But  he- 
sides  thaty  who  were  the  two  persons  here  ? 
•Thcv  were  persons  who  roii^ht  be  said  to  be 
minniers  of  jtistice  for  the  time  |  for  they  were 
tbe  penons  csUed  in  to  make  the  searii'h,  to 
whieh  the  plaintkT  bad  consented  to  submit. 
All  these  cirnimstam*es,  as  It  seems  to  me, 
imrht  to  hare  been  left  to  the  Jury. 

ftute  dischar^. — Podmere^,  Lawrence,  H. 
T.  1840.    Q.  B.  F.  J. 


Common  pUatf. 

C0M8TRUCT10N  Or  CHARTBB  PARTY. 

The  inener  efa  thip  undertmik  hy  the  terme  of 
m  churter^pntt^  to  load  at  London  andpro- 
ceed  to  Bomhutf  uiih  a  cargo^  there  to  load 
m  new  cargo  and  to  proceed  with  the  $ame 
direct  to  London  i  and  then  farther  agreed 
that  the  charterers  ehould  have  the  pri- 
vilege ofeending  the  eeuel  on  to  Calcutta, 
mpon  the  payment  of  an  ejctra  earn :  Hel*/, 
that  the  charterert  were  not  authorised  to 
load  a  C'trgOf  to  be  carried  from  BomiMy 
to  Calrutta,  but  only  from  one  of  those 
ports  to/^ndon. 

This  was  an  actfon  on  a  charter-party.    The 
det'huTMtion  stated  the  instrument,  by  which  it 
was  sgrreed  that  the  ship  Bengal,  which   was 
the  property  of  the  defendants,  beinii;'  strong 
Slid  ID  erery  way  fitted  to  undertake  a  voyage, 
should  with  all  convenient  speed  proceed  to  a 
loading  benh  in    the  London   Docks,    and 
having'  there  taken  in  a  cin^o  for  the  plainliffs, 
•hoold  at  once  proceed  to  Bom  buy,  there  to 
discharf(e  the  same,  and  that  she  should  then 
»Bd  there  take  in  another  cufgo,  whh  which 
she  should  return  imme<liatfly  to  London,  in 
consideration  &c. ;  the  vesdet  to  sail  on  or  be- 
fore the  1st  June.    It  was  then  further  agreed 
that  tbe  plaintiffii  should  have  the  privilege  of 
seading  tbe  ship  to  Calcutta  from  Bombav, 
«f>oB  ihe  eenitHleration  of  thdr  paying  ift. 
per  ton  per  month  fur  the  extra  time  during 
which  the  should  be  employed,  and  that  if  the 
▼esael  should  return  direct  to  London  from 
Bombay,  the  plaint  ifis  should  have  the  power 
of  sending  her  on  one  voyage  to  the  coast  of 
Brlalabar,  the  cargoes  to  be  taken  along  side 
at  the  cost  of  the   merchants.     Breach,  that 
tbe  terms  of  the  charter-party,  with  regard  to 
the  agreetsent  to  pay,  baviijg  been  complied 
ivith  by  the  plaintiffs,  and  they  beinsr  ready 
further  to  perform  this  contract,  called  upon 
tlie  defendants  at  Bombay  to  receive  a  cargo 
tbercj  to  proceed  with  the  same  to  Calciiit", 
but  that  he  refused,  and  that  be  sailed  to  Cal- 
crittta  without  any  cargo. 

The  defendants  pleaded  that  while  the  vessel 
vras  at  Buinbajr     the  defendant  Wright  was 

idy  and  wiliiog  to  receive  a  full  and  com- 


plete cargo,  according  to  the  lerms  of  the 
clwrter- party,  to  London,  but  that  the  cargo 
in  the  declaration  mentioned,  tendered  by  the 
plaintiffs,  was  to  be  carried  to  Calcutta^  and 
not  to  London. 

Demurrer  and  joinder. 

R.  y,  Richards,  in  support  of  the  demarrer, 
contended  that  bv  the  terms  of  the  ehafter- 
party  the  defendants  were  bound  to  t^ke 
a  cargo,  and  to  proceed  with  it  to  Calcutta^ 
because  it  could  not  lie  supposed  that  the 
plaintiffs  would  undertake  to  pav  \ls.  per  ton 
for  the  use  of  a  vessel  from  which  they  de- 
rived no  benefit, 

Bompas,  ^eT)i,,contrh — It  was  the  duty  of 
iheplaintiJfs  to  sliew  what  was  the  meaning  of 
the  charter-party,  for  the  obiection  raised  was 
Uietrs.  It  was  clear  that  whatever  cargo  waa 
tak«*n  on  board  the  vessel,  ii  was  to  be 
delivered  in  London. 

R,  y,  Richards  replied. 

Bosanquet,  J. — l^his  declaration  is  founded 
on  a  charterpart]^,  of  a  breach  of  wbich  tbe 
plain tifl's  compliun.  The  question  is,  whether 
the  plaintiff  in  his  declaration  shows  that  the 
charter  party  has  been  broken  ?  Tbe  instru* 
ment  provides  in  the  first  instance  that  the  ship 
BengHl  >hall  proceed  to  L>ad  in  the  Lond«»a 
Ducks,  and  that  being  so  loaded  it  shall  pro- 
ceed to  Bombay  and  there  discharge  the  cargo* 
luid  then  load  a  full  and  complete  cargo  of 
merchandize,  with  wliich  ii  shall  proceed  di- 
rect to  London.  The  voyage  therefore  in  the 
first  instance  is  fmm  London  to  Bombay,  and 
back  direct  to  Loudon.  It  b  fthen  provided 
that  the  ship  shall  siul  from  London  by  the 
first  of  June,  *'  tbe  merchants  to  have  the  pri- 
vilege of  sending  the  ship  to  Calcutta  from 
Bombay,  upon  their  paying  17'.  per  registered 
ton  per  month  for  the  extra  time,  during 
which  it  shall  be  employed."  This  privilege 
given  therefore  is  to  send  the  vessel  troni  Bom- 
bay to  Calcutta*  upon  the  payment  of  a  certain 
sum  per  month,  for  the  extra  time,  and  the 
charterers  also  Engage  to  pay  the  ship's  port 
charges  and  pilotage  to  Calcutta ;  the  *'  car- 
goes "  to  be  brought  and  taken  along  side  the 
vessel,  at  the  cost  and  expense  of  the  mer- 
chants. It  struck  me  at  first  that  this  word 
"  cargoes  **  must  lie  taken  to  apply  to  the  car- 
goes at  Bombay  and  at  Calcutta,  but  I  think 
that  it  applies  to  the  outward  and  homeward 
cargoes,  and  there  is  no  Inconsistency  in  tbe 
eiiiploymeut  of  tbe  word  in  the  plural  number. 
It  is  then  further  agreed  that  if  the  ship  go  di- 
rect from  Boml>ay  to  London,  the  merchaofa 
shall  have  the  privilege  of  sending  her  to  the 
Coast  of  Miilabar.  That  is  tbe  charter- 
party;  then  the  plaintiffs  complain  thai  upon 
the  ship's  arrival  at  Bombay,  and  when  she 
had  delivered  her  outward  cargo  there,  the 
defendants  were  required  to  take  on  board  and 
load  on  board  the  ship,  a  cargo  to  procee«i  to 
(Jalcutta,  but  that  he  refused  to  do  so ;— tbi  t 
the  ship  proceeded  from  Bombay  to  Calcutta, 
without  a  cargo  at  all*  contrary  to  the  tenor  i  f 
the  charterparty,  by  means  wbere«if  the  plain* 
tiff  was  deprived  of  the  profits  which  would 
oth^wise  have  arisen.    To  this  a  plea  is  put 


272 


Sittings.^ Law  Bills  in  Parliament.—  The  Editqr'i  Letter  Box, 


in,  that  upon  the  arrival  of  the  vessel  at  Bom- 
bay, the  defendant  was  ready  to  load  and  re- 
ceive a  full  and  complete  can^o  to  be  carried 
and  conveyed  in  the  same  ship,  according  to 
the  terms  of  the  charterparty,  to  London,  but 
that  the  cargo  which  he  was  required  10  load 
on  board  was  to  be  carried  and  conveyed  to  a 
certain  port,  other  than  London,  or  any  dock 
in  the  Tliames,  that  is  to  say,  Calcutta,  contrary 
to  the  terms  of  the  charterparty,  and  on  that 
account,  and  no  other,  he  refused  to  load  the 
said  cargo.  Now  the  substance  of  this  is,  that 
on  the  arrival  of  the  ship  at  Boml)ay  the  out- 
ward cargo  was  there  discharged,  that  the  ship 
was  not  then  required  to  proceed  to  Calcutta 
to  take  in  a  cargo,  for  the  voyage  to  London, 
nor,  having  taken  in  part  of  the  cargo  at  Bom- 
bay, was  it  required  to  go  on  to  Calcutta  to 
complete  her  cargo  for  London,  but  it  was  re- 
quired thai  she  should  carry  a  cargo  to  Cal- 
cutta and  there  discharge  it.  Now  I  cannot 
find  in  the  charterparty  any  terms,  which  can 
compel  the  owners  to  take  on  board  any  cargo 
nnder  these  circumstances  for  any  port  other 
than  London ;  and  it  does  not  appear  to  me 
that  anything  appears  to  authorise  the  employ- 
ment of  the  vessel  in  any  intermediate  voyage, 
or  by  which,  the  cargo  having  heen  discharged 
at  Bombay,  she  is  to  take  on  board  any  second 
cargo  to  be  discharged  at  CaU-utta. 

Erskine,  J.,  and  Maule,  J.,  concurred. 

Judgment  for  the  defendants. — Cockburn 
and  another  v.  fFright  and  others,  H.  T. 
1840.     C.  P 


24) 


Mnnduy 

Tuesday       . .    25  J  Common  Juries. 

Wednesday  ..    26) 

The  Court  will  sit  at  half-past  nine  o'Clock. 

LIST   OF    LAW   BILLS    IN  PARLIA- 
MENT, WITH  NOTES, 


COMMON  LAW  SmiNGS, 
€LVLtnCi  ISencfi. 

The  Court  will  take  Causes  standing  over 
with  Judgment  of  the  Term,  on  Saturday,  the 
first  of  February,  and  then  adjourn  to  Wed- 
nesday, the  fifth. 


Saturday 

Monday, 

Tuesday 

Wednesday 

Thursday 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday 


e^f^tViXitt  of  pirxiT. 
4/ter  Hilary  Term,  1840. 

HIDDLBSEX. 

Feb.  1     Common  Juries. 

'  3    Revenue  &  Com.  Juries. 

5  >  Cooimon  Juries. 
6] 

8  I  Special  and  Common 

10  1     Juries. 

llj 

12    Common  Juries. 


LONDON 

Monday    . .  Feb.  3    To  adjourn  only, 
Thursday     ..     13/ Adjournment  day.--Com. 
J'  \     mon  Juries. 

14] 

15  V  Common  Juries. 

I7J 

18 

19 

20  ^Special  and  Com.  Juries 

21 

22 


Friday  .. 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

Saturday 


Copyholds  Enfranchisement.  Ld.  Brougham. 
[In  Select  Committee,  consisting  of  the 
Lord  Chancellor,  the  Dnkes  of  Nor- 
folk and  Richmond,  the  Marqots  of 
Salisbury,  the  Earls  of  Devon  and 
Shaftesbury,  the  Bishops  of'  Landaff 
and  Exeter,  and  Lorda  Redeadale, 
Ellen  borough,  Lyndhurst,  Wynford, 
Brougham,  Duncan non  and  Haiher- 
ton.] 

Souile  of  Commoiur. 
To  amend  the  Law  of  Copyright. 

Mr.  Serjeant  Talfonrd. 
To  extend  the  Term  of  Copyright  in  Designs 
of  woven  Fabrics.  Mr.  E.  Tennant. 

[For  second  reading.] 
To  carry  into  effect  the  Recommendation  of 
the  Ecclesiastical  Commissioners. 

Lord  J.  Rassell. 

To  extend  Freemen  and  Burgesses'  Right  of 

Election.  Mr.  F.  Kelly. 

Drainage  nf  Lands.  Mr.  Handle?. 

To  amend  Tithes  Commutation  Act. 

[For  second  reading.]  Sir.  E.  Kaatchball. 
Vagrants'  Removal. 

[For  second  reading.] 
Small  Debt  Courts  for 

Aston,  Bolton. 

Brighton,  Newton  Abbott. 

Tavistock,  Liverpool. 

Summary  Conviction  of  Juvenile  Offenders. 

Sir  E.  Wilfliot. 

PRIYATB  BILLS. 

No  Private  Bill  will  be  read  the  first  done 
after  the  9th  March. 

No  report  will  be  received  after  the  Ist 
June. 

COURT  OF  CHANCKRT. 

A  petition  from  the  attorneys  and  aoliritofs 
of  Exeter  was  presenied,  complaining  of  the 
delay  and  arrears  of  business. 

THE  EDITOR'S  LETTER  BOX. 


We  understand  that  the  examinadon  men- 
tioned  by  *'  Gamma,"  is  required  onlv  at  the 
Inner  Temple;  and  that  at  both  the  Temples, 
three  years  are  sufficient ;  but  we  recomixieati 
him  to  inquire  at  the  Treasurer's  office. 

The  letters  on  the  Wills  Act;  the  difficulty 
of  some  of  the  Questions  at  the  Examination, 
&c.,  shall  receive  early  attention. 

We  rather  question  the  utility  of  pointing 
out  an  error  in  the  report  of  a  case  so  lon^  ago 
as  1837,  if  the  error  relates  only  to  soeo«  of 
the  facts,  and  not  to  the  point  decided  ^  but 
wc  will  look  to  it. 


iRlte  Utqal  i&hwt\^ei\ 


SATURDAY,  FEBRUARY  8,  1840. 


•• 


Quod  inagris  acI  nos 


Pertinet,  et  aescire  m»luui  e4t|  agiUmuf i 


Ho  RAT. 


♦**■ 


On  tbb 
PRECtoENCY  OF  PRINCE  ALBERT. 


The  king  or  queen  regnant  is  the  foun- 
tain  of  honour,  of  office,  and  of  privilege. 
"  By  the  laws  of  England,"  says  Lord  Coke,* 
"  as  all  ^  degrees  of  nobility  and  honour 
were  derived  from  the  king  as  the  fountain 
of  honOttf  ;  so  all  the  lands  in  England 
were  derived  from'Tke  crown  of  England. 
and  are  holden  of  the  same,  mediately  or 
immediately."  ••  The  law,"  says  Black* 
Btone,^  "  supposes  that  no  one  can  be  so 
good  a  judge  of  the  merits  and  services  of 
the  people  as  the  king  himself,  who  employs 
them.  It  has,  therefore,  intrusted  with 
him  the  sole  power  of  conferring  dignities 
and  honours,  in  confidence  that  he  will  be- 
stow them  upon  none  but  such  as  deserve 
them."  y  By  the  constitution  of  every 
feudal  kingdom  in  Europe,"  says  Mr< 
Cfuiae,*  "  all  dignities  were  derived  from 
the  sovereign ;  and  LordCoke  says  that,  by 
the  law  of  E^gland  all  the  degrees  of  no- 
bility are  derived  from  the  king,  as  the 
fountain  of  honour.  Sir  W.  Blackstone, 
has  laid  down  the  same  doctrine;  and 
although  dignities  have  been  frequently 
granted  in  parliament,  yet  it  does  not  ap- 
pear that  the  assent  of  the  peers  was  ever 
deemed  nedessary  to  the  creation  of  dig- 
nities/' 

It  would  seem,  therefore,  that  indepen- 
dent of  any  act  of  parliament  limiting  the 
prerogative  on  this  point,  the  Crown,  as 
the  fountain  of  honour,  has  the  power 
of  granting  any  rank  or  precedency  it 
pleases.     The  only  statute,  of  which   we 


*  4  Inst,  3r>3. 

c  DigDitie«,  p.  21. 
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are  aware,  aftecting  this  question,  is  the 
81  Hen.  8,  c.  10,  the  title  of  which  is 
•'  For  placing  of  the  lords."  The  pream- 
ble reserves  to  the  king  the  prerogative 
"  to  give  such  honour,  reputation,  and 
placing  to  his  councillors,  and  other  his 
subjects,  as  shall  be  seeming  to  his  most 
excellent  wisdom ;"  and  among  other  things 
enacts  that  the  King's  Vicegerent  (Thomas 
Lord  Cromwell),  the  Lord  Chancellor,  and 
other  great  officers  of  state,  shall  rank 
above  all  dukes  "  except  only  such  as  shall 
happen  to  be  the  king's  son,  the  king's  bro'- 
ther»  the  king's  uncle,  the  king's  nephew, 
or  the  king's  brother's  or  sister's  sons,'* 
(s.  4) ;  and  by  s.  7,  it  is  enacted,  that  all 
dukes  not  aforementioned,  marquissesi 
earls,  viscounts,  and  barons,  not  having  any 
of  the  offices  aforesaid,  shall  sit  and  be 
placed  after  their  tmtienty  as  it  hath  been 
accustomed." 

Now  the  main  question  which  arises  on 
this  statute,  is,  whether  it  is  a  permanent 
settlement  of  the  table  of  precedency,  so^ 
da  as  the  royal  family  is  concerned;  or 
whether  it  merely  settles  the  precedency 
among  the  lords  themselves,  reserving  the 
right  so  far  as  the  royal  family  is  concerned, 
except  that  it  gives  precedency  to  the  royal 
family  named  in  the  act,  being  dukes,  over 
all  other  dukes.  If  the  former  view  be 
correct,  then,  as  against  the  vested  rights 
of  the  present  King  of  Hanover,  (Duke  of 
Cumberland),  and  the  Dukes  of  Sussex  and 
Cambridge,  the  Crown,  by  the  simple  exer* 
cise  of  its  prerogative,  could  have  no  power 
to  give  Prince  Albert  precedence ;  but  if 
the  latter  view  be  the  more  correct  one,  the 
crown  has  undoubtedly  that  power,  as  the 
fountain  of  honour. 

Let  us  see  then  what  are  the  bpinions  of 
the  great  authorities  as  to  the  construction 
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of  this  itatate :  ''At  the  common  law,'*  I  hijus  regni  Anglia,  viz,  vicegerentia  dmnhu 
says  Lord  Coke,<^  "  the  king,  by  his  prero- 1  regis  in  spiritualibus^  domini  caneeiiarii, 
gative  royal,  might  give  such  honour,  repu- 
tation, and  placing  to  his  cotmsiUors,  and 
other  his  subjectir,  aS  should  be  seeming  to  his 
wisdom,  which  prerogative  was  so  declared 
by  act  of  parliament,  31  Hen.  8,  c.  10>  in  the  1  act  to  timit  his  prerogatiTe  conyceming  the 


domini  thesauriip  ei  aliorwm  m  emdem  billa 
declaratorum,  ^c.^ 

So  that  it  will  be  seen  that  Lord  Coke 
says,  that  Hen.   8,   was  content  by  thi» 


preamble."  By  this  prerogative,  Henry  the 
6th  granted  to  Henry  beauchamp  to  be  the 
first  Earl  of  England,  Henry  first  Earl  of  all 
Engknd,  and  Ear)  of  Warwick;  and  he  after- 
wards created  him  Duke  of  Warwick ;  and 
granted  that  he  should  have  a  seat  in  parlia- 
ment, and  elsewhere,  next  to  the  Duke  of 
Norfolk,  and  be/Qre  the  Duke  of  Buckingham. 
The  same  King  created  Edward  of  Hadham, 
to  be  Earl  of  Richmond ;  and  granted  him 
pt^eeedency  before  all  other  earls.     He  also 
created  Jasper  of  Hatfield,  Earl  of  Pembroke, 
and  gave  him  precedency  before  all  other 
earls,  next  to  his  brother,  the  Earl  of  Rich- 
mond. 

•*  King  Henry  8j  however,'*  says  Coke, 
*' though  standing  as  much  on  his  prerogative 
as  any  of  his  progenitors,  yet  &iding  how 
Vexations  it  was  to  himself,  and  how  distaste- 
fill  to  his  ancient  nobility,  to  have  new  raised 
degrees  to  have  precedency  of  them,  and  find- 
ing that  this  kiiid  of  controversy  for  prece- 
dency was  of  that  nature  that  it  had  many' 
imrtakers,  spent  long  time,  and  hindered  the 
arduous,  urgent,  and  weighty  affairs  of  the 
parliament,  and  was  content  to  hind  and  limit 
ik  prerogative  hy  act  tf  parliament^  eon^ 
temmg  the  precedency  of  his  great  officers 
-and  of  his  nobility."     And  he  then  goes  on 
td  shew  the  order  of  precedency   which 
tsken  place  among  the  spiritual  and  tempo- 
•val  peers  by  virtue  of  that  statute;   and 
aitaong  other  things,  on  the  construction  of 
this  statute,  he  says,  "  If  the  king  should 
-pteate  a  duke  to  the  estate  of  archduke,  yet 
1)y  one  of  the  woids  of  tUs  statute,  he  shall 
not  take  place  of  any  duke  that  was  his 
ancient,  et  sic  de  simiUhus,  otherwise  this 
statute  might  be  made  of  no  force ;  and  an 


precedency  of  his  great  officers^  and  of  hi» 
nobility ;  and  that  Selden  says,  it  was  an 
act  to  settle  the  places  of  the  king's  vice- 
gerent (Thomas  Lord  Cromwell,)  the 
Lord  Chaneellor,  and  others,  wfaidi  oan 
hardly  apply  to  the  royal  iiEnnily. 

It  seems,  therefore,  doubtful,  whether  the 
Queen  has  not  the  power,  at  any  rate  for 
her  life,  to  grant  any  precedency  she  may 
think  proper  to  her  consort,  after  the  manv 
age,  as  one  of  the  royal  family,  and  whether 
the  act  of  Henry  VIII.  restricts  her  prero- 
gative in  this  kespect.    By  an  act  already 
passed  in  the  present  session,  when  Dat»* 
nJized,  the  Prince  may  be  created  a  mem- 
ber of  the  Privy  CbuncU,  a  member  of  either 
House  of  Parliament,  or  take   any  office 
of  trust.^     The  Naturalixation  Bin  having 
now  also  become  the  law  of  the  land,  it  is 
clearly  competent  for  the  Queen,  if  she 
pleases,  to  create  her  foture  consort  a  peer ; 
but  if  she  had  no  power  to  give  him  prece- 
dence, then  by  the  act  of  Henry  Till,  he 
would  rank  only  according  to  the  degree  of 
peerage  and  the  date  of  hia  creatkn.    Tlina,. 
if  he  were  created  a  duke,  he  would  rank 
after  the  present  latest  duke  created  ;  and  if 
he  were  not  a  peer,  he  would,  as  we  con- 
ceive, have  no  assigned  rank  whatever.   At 
all  events  it  appears  dear  that  ami  of  the 
House  of  Lords  her  Majesty  may  asogn  the 
Prince  such  tank  as  she  deems  fit. 

It  is,  however,  to  be  observed,  that  in  the 
act  for  naturalizing  Prince  Leopold  of  Saxe 
Coburg,  (56  Geo.  8,  e.  18,  s.  S,)  power  is 
given  to  tiie  king  to  give  him  "  such  prece- 
dence to  rank  before  the  Archbishop  of 
Canterbury,  the  Lord  Chancellor,  and  all 
other  great  officers,  and  the  dukes,  (other 


•archduke  is  some  other  duke,  and  if  a  duke  I  than  and  except  the  dukes  of  the  blood 


olr  earl  &c.  be  made  protector  of  the  realm 
in  parliament,  he  shall  have  no  other  place 
but  as  a  duke  or  earl/' 

Selden,  in  his  Titles  of  Honor,  does  little 
more  than  give  die  statute  verbatim,  but  he 
seems  to  dwell  with  some  emphasis  on  the 
title  of  the  act,  and  he  quotes  from  the 


royal,)  and  all  other  peers  of  thb  realm,  as 
his  Majesty  shall  deem  fit.''  It  will  be  ad- 
mitted, tiiat  the  consort  of  the  Sovereign 
stands  in  a  different  character  from  ti^ 
consort  of  the  heir  or  heiress  presumptive  of 
the  Throne ;  but  it  may  be  said,  that  it  was 
unnecessary  to  give  the  king  the  power 


Lords'   Journal,  that  on  the  Ist  of  May,   conferred  on  his  majesty  by  this  act,  if  he 


the  Lord  Chancellor  "  qnandum  introdwtit 
Mkm  csncementem  assignationem  locorvm 
^uorundum  procerwn  et  capitalium  officiorttm 

<  4  last.  361. 


already  possessed  it. 

Having  said  thus  much  respecting  thb 
question,  we  can  only,  in  common  we  are 


«  Tit.  of  Honor,  905.       *  See  ante,  p.  22^ 
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sure,  Hith  the  whole  legal  profession,  long 
c:elebrated  for  their  loyalty  and  attachment 
to  the  Crown,  express  our  heartfelt  wishes 
and  prayers  for  the  happiness  of  our  Queen 
and  her  Conscurt. 


LIMITATIONS  TO  THE    SEPARATE 
USE  OF  A  WOMAN. 


Wb  have  for  the  last  seven  years  devoted  a 
ooniiderable  space  to  the  question  of  separate 
use,  and  the  many  conflicting  decisions 
relating  to  it,*  and  we  are  now  desirous  of 
briefly  stating,  so  Car  as  we  are  able,  the 
pirecise  effect  of  the  important  judgment  of 
the  Lord  Chaneettor  in  the  case  of  Tulieit 
▼•  Armstrong,  reported  in  our  last  Number ; 
and  we  may  remark,  that  his  Lordship  has 
here  given  another  proof  of  his  great  judicial 
qualities,  in  freely  reviewing  and  examining 
his  own  opinions  as  well  as  those  of  other 
judges,  and  ctf  correcting  them  where  he 
thought  them  erroneous :  from  which  a 
jadge  of  inferior  reputation  might  have 
shrunk.  Indeed,  it  has  not  unfrequently 
happened,  that  the  more  wrong  the  opinion, 
the  greater  has  been  the  tenacity  shewn  in 
adhering  to  it. 

We  are  inclined  to  think  that  tins  judg- 
ment sets  the  doctrine  of  separate  use  on 
its  proper  footing.  On  the  one  hand,  in 
the  opinion  of  Sir  John  Leach,  V.  C,  it  was 
thought  right  to  ^ve  it  an  effect  so  strin- 
gent that  if  property  were  settled  to  the 
separate  use  of  an  unmarried  woman,  she 
even  when  discovert,  had  no  power  over  it, 
if  accompanied  by  the  clause  against  antici- 
pation ;*>  but  this  decision  was  overruled  by 
Lord  Brougham,  C,  and  is  also  dis- 
countenanced by  the  present  Lord  Chan- 
cellor in  his  recent  judgment.^  On  the 
other  hand.  Sir  L.  Shadwell,^  has  held, 
that  this  clauBe  was  of  so  little  force, 
that  in  a  limitation  of  a  fund  to  a  mar- 
ried woman,  although  accompanied  by  the 
dause  against  anticipation,  if  the  fund  were 
not  given  over  upon  alienation,  it  might 
be  alienated  by  the  woman  and  her  hus- 
band after  their  marriage.  But  this  case  is 
also  overruled  by  the  late  judgment,  to 
gether  with  the  ^tnm  of  the  present  Lord 


«  Seethe  htst  of  these,  18  L.  O.  289,  which 
contains  a  reference  to  several  others. 

*>  ff^oodmeeton  v.  fTalker^  2  Russ.  &  M.  197 ; 
Bromm  r.Poeock,  2  Russ.  &  M.  210;  S.  C. 
2  M.  &  K.  189. 

««  See  onie,  p.  266,  266. 

d  Newton  v.  Reid,  5  Sim.  G63. 
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Chancellor  in   its    support,   in   Massey  v. 
Parker.* 

Thus  much  has  been  overruled  by  the 
case  of  Tullett  v.  Armstrong,  but  we  con- 
ceive that  the  main  point  in  Massey  v. 
Parker  still  remains  in  force,  viz,  that  a 
limitation  to  the  separate  use  of  an  un- 
married woman  is  of  no  effect  unless  she 
marries,  and  that  she  is  competent,  prior  to 
her  marriage,  either  to  make  over  the  fund 
to  her  intended  husband  or  any  other  per- 
son. But  we  hold,  that  it  is  now  the 
settled  law,  until  the  Lord  Chancellor's 
judgment  in  Tulleti  v.  Armstrong  be  re- 
versed, that  when  the  marriage  takes  place 
it  will  become  effectual,  whether  the  clause 
against  anticipation  be  inserted  or  not. 
"After  the  most  aipdous  consideration,  I 
have  come  to  the  conclusion,  that  the  juris- 
diction which  this  Court  has  assumed  in 
similar  cases,  justifies  it  in  extending  it  to 
the  protection  of  the  separate  estate,  and  in 
resting  such  jurisdiction  upon  the  broadest 
foundations,  and  thait  the  interests  of  society 
require  this  should  be  done." 


THE  PROPERTY  LAWYER. 


COFTHOLDS. 

Tbb  copyholder  has  an  interest  in  the  court 
rolk  as  well  as  the  lord,  and  the  lord  can- 
not deny  a  copyholder  access  to  them. 
8taoey*s  case.  Latch.  182.  And  the  Court 
of  King's  Bench  will  interpose  upon  a  mere 
claim  by  mandamus,  wiUiout  any  affidavit 
that  the  party  daiming  has  an  actual  in- 
terest in  the  prenuses.  Reg  v.  Lucas,  10 
East,  23d ;  Re*  v.  Towers,  4  Mau.  &  Sel. 
162;  Batemam  v.  Phillips,  4  Taunt.  162, 
overruling  Rea  v.  Allgood,  7  T.  R.  746,  in 
so  fax  as  it  required  some  cause  to  be  de- 
pending. It  has  also  recently  been  held, 
that  any  person  interested  in  copyhold  pro- 
perty is  entitled  to  inspect  the  rolls  without 
thfi  others  joining  in  the  application. 

CarringUm  moved  for  a  mamUmms  to  be 
directed  to  the  steward  of  the  manor  of 
Northleigh,  Oxfordshire,  requiring  biin  to 
admit  the  applicant,.  Hutt,  to  inspect  the 
court  rolls  of  the  manor.  Several  persons 
were  interested  in  the  property  of  which 
the  rolls  in  question  were  the  title.  The 
applicant,  Hutt,  was  one  of  these  persons. 
When  he  applied  to  the  steward  for  leave 
to  inspect  the  roUs,  the  latter  refused  to 
allow  the  inapeetioo,  on  tStie  ground  that 
the  application  was  not  made  at  the  in- 


e  2M^K.  174;  9L.  O.  229. 
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stance  of  all  the  parties  interested  jointly. 
This  conld,  however,  be  no  ground  of  ob- 
jection, as  the  party  applying  was  interested 
in  the  property,  lliis  inspection  of  the 
rolls  did  not  prevent  the  other  persons  in- 
terested in  the  property  from  also  inspect- 
ing them.  Pursuant  to  1  Reg.  Gen.H.  T. 
2  W.  4,  8.  102,  the  tenant  was  entitled  to 
bis  rule  absolute  in  the  first  instance. 
Coleridge,  J. — You  may  take  your  rule 
ahsolute.  Rule  granted.  Carrington,  on 
a  subsequent  day,  stated  that  a  difficulty 
had  arisen,  on  further  examination  of  the 
affidavit  supporting  the  rule ;  for  it  ap- 
peared that  the  demand  to  inspect  the 
court  foils  had  not  been  made  by  Hutt 
himself,  but  by  a  person  who  was  acting 
pursuant  to  a  written  authority  given  by 
the  person  who  had  a  power  of  attorney 
from  Hutt,  to  make  the  demand.  The 
question  was,  whether  this  was  a  sufficient 
demand  to  entitle  Hutt  to  his  writ  of  man- 
damus.  Coleridge,  J. —  I  think  that  dele- 
gated authority  is  not  sufficient.  Rule 
refused.     Ex  parte  Hutt,  7  Dowl.  690. 
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Law  and  Lawyers. ;  or  Sketches  andHhuttra- 
tioHS  of  Legal  History  and  Biography. 
In  two  volumes.  London  :  Longman  & 
Co.  1840. 

Having  reason  to  rejoice  in  the  name  of 
Lawyer,  we  always  welcome  every  one  who 
illustrates  the  excellence  of  the  profession, 
or  contributes  his  aid  in  making  known  the 
merits  of  its  professors.  We  think  the 
present  work  has  been  composed  in  a  right 
spirit ;  that  it  shews  considerable  research 
into  the  annals  of  English  law ;  and  many 
of  its  biographical  anecdotes  are  well  told, 
and  its  sketches  able  and  spirited.  The 
matter,  also,  has  been  well  arranged. 

For  the  present  we  roust  confine  our- 
selves to  a  general  statement  of  the  con- 
tents of  the  work,  and  a  few  extracts  by 
way  of  sample  of  its  execution.    ^ 

The  first  volume  treats  of  or  describes  r — 
1.  Law  Education.  2.  Early  Struggles 
c^  eminent  Men.  3.  Legal  Eccentricity. 
4.  The  Bar.  5.  Advocates  and  Advo- 
cacy. 6.  Sketches  of  former  Chancellors. 
7.  Sketches  of  former  Judges. 

llie  contents  of  the  second  volume  com- 
prise :— 1.  Lawyers  in  Parliament.  2.  Law 
Literature.  .3.  Sketches  of  eminent  Jjaw- 
yers.  4.  Literary  Lawyers.  5.  The  Bench 
and  the  Woolsack.     6.  Comments  on  Con- 


veyancing.    7.  Morality  of  Law  and  Law- 
yers. 

The  impulse  which  has  been  recently 
given  to  the  Study  of  the  law,  and  the  ne- 
cessity which  now  exists  of  considering  the 
best  means  of  acquiring  legal  knowledge, 
render  all  remarks  on  these  subjects  worthy 
of  consideration.    The  present  author  says, 

"In  former  times,  attendance  in  the  Courts 
filled  the  same  part  in  a  le^al  education  that 
piipila|?e  in  a  l^arrister's  chambers  does  at 
present.  The  reason  for  this  chan^^e  is  ob? ions, 
rhen  the  law,  as  administered  by  the  juJjres, 
was  tbe  chief  olijecl  to  which  the  student  had 
to  direct  his  attention ;  whereas  not?,  the 
practice  of  the  Courts  principallf  requires 
his  attention.  In  Lord  Guilford's  day^s  we 
hear  of  barristers  having  clerks  who  seem 
to  have  filled  an  intermediate  space  bet%veea 
the  honourable  fraternity  who  do%v  bear  that 
name,  and  the  pupils  of  the  present  day.  These 
clerks  appear  to  have  been  occupied  chiefly  in 
conveyancing,  which  was  then  the  only  branch 
of  the  profession  in  which  there  was  any  thtn|r 
like  a  complicated  system  of  practice.  Many 
of  our  most  distinj^iished  men  have  never  en- 
joyeit  the  benefit  of  a  rej^ular  pupitaf^fe.  Lord 
Mansfield  was  an  eminent  instance  of  ibis 
kind.  When  he  was  a  student,  he  belonjred  to 
a  law  debating  society,  of  a  superior  class  to 
those  which  exist  now. a*  days.  So  carefully 
did  the  members  prepare  their  ari^uments,  thac 
Lord  Mansfield  found  his  useful  to  him,  not 
only  when  at  the  bar,  but  even  when  on  the 
bench.  Mr.  Justice  BuUer,  who  wu  raised  to 
the  bench  when  but  thirty-five  yesra  of  aj^e. 
whose  reputtttiun  %vas  acquired  as  a  special 
pleader,  was  in  the  office  of  Mr.  Ashnrst»  after* 
wards  also  on  the  bench  ;  and  it  was  with  bini 
the  practice,  now  so  common  amongst  law 
students,  of  passing  a  certain  time  in  a  pleader's 
chambers,  mainly  orifpnated  "  There  are  but 
two  wayo,"  suid  a  i^reat  jud^e,  "for^^etttn^  on 
in  tlie  law — special  pleading,  or  a  tuiracle :— > 
J  preferred  the  former."  Sir  Frederick  PoU 
lock,  it  is  well  known,  found  special  pleading 
the  best  road  to  fame  and  honour. 

"  For  information  of  a  practical  description, 
a  "  pupilage  *'  is  undoubtedly  necessary.  Thr 
most  industrious  study  wonlo  never  teach  the 
surgeon  how  to  amputate  a  limb,  or  even  ban- 
dage H  fracture. 

**  The  law  lectures  at  the  London  L^niversity 
and  King't<  Colle^^e  have  not,  it  is  generally 
conj'idcred,  proved  of  much  service  to  the 
cause  of  law  education  ;  but  probably  this  is 
owing  in  some  degree  to  want  of  encoumge- 
ment.  The  objection  that  has  been  advanced 
as^ainst  them,  viz.,  that  they  are,  from  their 
forsn,  not  culculated  to  impart  instruction  in 
law,  as  no  illustrations  can  he  used  in  ihem» 
woujd  apply  as  well  to  moral  philosophy,  ma- 
thematics, history,  languages,  &c.,  on  which 
lectures  have  been  delivered  in  every  European 
university  with  distinguished  success.  Some 
one  facetiously  recommended  Mr.  Amos  to 
meet  this  objection  by  engaging  two  persona. 
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when  lie  was  lecturfn^  on  •*  Ejectments,'*  to 
represent  J (ihn  Due  and  Richard  Roe ;  and, 
in  order  to  illustrate  his  meaning,  John  Doe 
was  to  kick  Richard  Roe  out  of  the  theatre ! 
As  substitutes  for  either  study  or  pupilage,  it 
would  be  absurd  to  recommend  law  lactures  ; 
but,  as  auxiliaries  to  the«e,  we  believe  them  to 
1ms  beneficial. 

*'  A  eierfcabip  tn  a  solicitor's  office  has  also 
been  recommended  by  high  authority  as  a 
useful  school  fur  the  bar.    Lord  Teuterden, 
when  he  resolved  to  turn  hit  atl«B4iou  to  the 
law,  was  for  some  tii&e  in  the  office  of  a  largv 
firm  in  Craig's  Cour^    This  step  he  was  in- 
duced to  taka.  upon  the  recommendation  of 
Jud^e  Buller.    Air.  Beutley,  the  conveyancer, 
who  died  two  or  three  years  af^o,  was  for  a 
considerable  time    in   one  of  the  principal 
agency  houses  in  London ;  and  has  been  often 
heard  to  declure,  that  lie  owed  to  the  habits  be 
there  acquired,  a  facility  of  m&steriitg  every 
<locumenc  and  case  that  esme  before  him, 
Lowever  difficult  or  repulsive  it  mi^ht  be.  This 
^emleuian,  who  was  eminent  in  his  branch  of 
<he  profession — and  there  is  none  which  re- 
ouires  aM}re  positive  learning; — never  enjoyed 
tae  tid vantage  of  pupilage  in  any  barrister's 
chambers.  All  the  intormationaud  experience 
lie  obtained,  be  acquired  during  his  clerkftbip. 
Chief  Baron  Thomson  commenced  bis  le^^al 
atudiea  in  an  attorney's  office,  as  also  di<l  Lord 
Wyuiord  and  Sir  William  Grant.    I^rd  Thur- 
low  %vas  articled,  to^^ether  with  Cowper  the 
poet,  to  a  solicitor  near  Bedford  Row ;  and 
Ilia  great  predecessor.  Lord  Hardwicke,  passed 
thrttui^li  the  same  ordeal.    Dunning  was  in 
his  father's  office  for  souie  considerable,  time. 
Lord  Macclesfield  actually  practised  as  an  at- 
torney,   l^rd  Kenyon  served  his  articles.  Sir 
William  Garrow  parsed  some  time  in  a  soli- 
citor's office,  as  did  Sir  Samuel  Romilly.  Lord 
<«iffbrd  was  regularly  artfcled ;  and  so  also  was 
Lord  Lifibrd,  Chancellor  of  Ireland,  and  Sir 
George  Wood,  and  Sir  Francis  Buller,  very 
learned  and  distinguished  judges. 

"  If  we  had  to  refer  to  eminent  men  of  the 
present  day,  we  should  find  little  difficulty  in 
pointing  to  some  great  names  who  have  as- 
cribetl  their  success  in  life  to  the  training  they 
kave  received  in  attorneys'  offices.  The  names 
of  Wilde,  Adolphus,  Preston,  and  many  others, 
could  readily  l>e  mentioned.  Lord  Brougham 
on<»e  Dubliclv  declared  in  the  Court  of  Chan- 


once  publicly  declared  in  the 
eery,  that  if  he  had  to  recommence  his  legal 
atudies,  be  %vould  liegin  as  a  clerk  in  an  at- 
torney's office.  These  are  most  assuredly 
strong  testimonies  in  favour  of  this  line  of 
study;  and  there  can  be  no  question  that  in  a 
aoliutor's  office  much  miscellaneous  knowledge 
of  great  use  may  be  picked  up  (we  use  tlie 
term  advisedly).  But  that  knowledge,  because 
it  ia  miscellaneous,  must  necesarily  be  super- 

ficial,  and  is  valuable  chiefiy  because  it  is  in  its    ^,,^^^^^^^   „jen  -  poppc 
character  more  pracUcal  than  that  which  inere    ^^^^  ^^  emphatic  iwliteness,  betraying  neither 
study  or  pupilage  would  probably  coofer.^The   gu^prise,  nor  au^er,  nor  anything  but  decision. 
•   . .  J      .1  ™  »« »  »i>  ...o    ^^^  Master  replied,  bowincr.  *  Sir,  I  will  nai^ 


with   topics  the  most  grateful  to  the  mind. 
Those  habits  of  intermittent  attention  which 
characterise  such  men  as  Lord  Bacon   has 
called    "  bird-witted "   are   there  corrected  ; 
and  there  also  the  student  acquires  a  dexterity 
and  readiness  in  the  application  of  his  know- 
ledge.   He  is  often  placed  in  situations  which 
demand  and  therefore  devolope  that  indescri- 
bable  attribute,  ttxci  ;  and  beingf  required  to  be 
able  at  a  moment's  warning  to  afford  council 
on  any  point,  learns  therefore  to  keep  lus 
knowlcdi(e    in  constant  readiness.     On  the 
other  hand  these  advantages,  not  altogether 
unattainable  elsewhere,  are  purchased  at  the 
sacrifice  of  that  profound  law  learning  which 
distinguished  the  lawvers  of  past  times,  and 
which  they  obtained  by  an  almost  exclusive 
dedication  of  their  time  to  its  acquisition. 
This  could  bcarcely  be  the  fruit  of  studies,  in 
themselves  so  interrupted,  and  never  prose- 
cuted below  the  surface,  as  those  for  which 
the  embryo  attorney  can  fiAd  time«" 

In  a  work  designed  ehiefly  (though  not 
entirely)  for  the  amusement  of  the  legal 
reader,  we  should  not  be  over  fastidious  in 
the  materials  collected  by  the  author's  dili- 
gence to  efifect  his  object.  Perhaps  some 
of  the  anecdotes  might  have  been  omitted 
without  injuring  the  merit  of  the  work. 
As  might  have  been  expected,  the  larger 
poi'tion  are  old :  to  them  we  do  not  object, 
especially  aa  they  are  for  the  most  part 
introduced  with  skill.  We  select  the  fol- 
lowing, which  are  probably  no^  familiar  to 

our  readers ; — 

"  When  Lord  Lyndhurst  came  into  office  in 
1827,  he  wished  to  obtain  Sir  John  Leach's 
consent  to  a  reform  in  the  Chancery  (Court 
(since  effected)  by  which  the  Rolls  Court  should 
be  made  a  morninf;  Court,  and  the  Master 
should  hear  motions,  &i*.,  like  the  Lord  and 
Vice  Chancellor.  Well  knowing  Leach's  tem- 
per. Lord  Lyndhurst  was  careful  in  selecting  a 
person  to  uotify  to  the  Master  his.  wishes. 
He  fixed  upon  one  on  whose  discretion  he 
thouglit  lie  could  rely,  and  dispatched  him« 
The  envoy  charged  with  this  delicate  mission,^ 
obtained  an  intervitnv  with  Sir  John,  and  com*, 
menced  with  a  long  flourish  on  the  Chancellor's 
wish  to  diminish  the  arrears  of  business  whi(?li. 
had  accumulated  in  Chancery ,rr-dweU  on  the 
duty  of  public  men  to  make  sacrifices  for  Iho^ 
public  advantage, — and  ran  over  every  topic 
which  he  could  think  of,  to  prepare  the  Master 
for  the  coming  request.  Sir  John,  he  was  de* 
lighted  to  see,  heard  him  with  great  attention^ 
bowed,  smiled,  said  *  Certainly,'  •  To  be  sure,' 
'  Without  doubt,'  just  in  the  right  places.  Tha 
messenger,  thinking  that  the  rumours  he  hail 
heard  of  Sir  John's  temper,  were  altogether 
unfounded,  then  '  popped  the  question.'     In  a 


habits  acquired  in  the  school  of  which  we  are 
speaking  are  also  undoubtedly  desirable,  as 
the  student  is  there  accustomed  to  severe  ap. 
plication,  and  to  kbuuccoaversaat  not  always 


I  wish  you  a  ffood  morning. 
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Oft  the  Mode  ^f  Exammng  Artiekd  Chrh. 


ON  THE  MODE  OF  EXAMIMmO. 
ARTICLED  CLERKS. 

Sir. 
I  AVAIL  myself  of  your  valutli'le  cofainiofl  Co 
mtke  the  following  remarks  pablic.  I  bare 
obterf  ed,  with  regret,  in  the  laat.  and  in  maay 
former  sets  of  questions,  framed  for  the  esa- 
mination  of  articled  clerks,  the  great  preoon. 
derance  of  dry  practical  questions  over  thole 


*'  At  the  assizes  in  Cardiganshire,  in  18c2J,  i 
the  defendant  In  an  action  sent  a  statement  of 
his  case,  with  a  ten  pound  note  enclosed,  ad- 
dressed to  Mr.  Justice  Alderton^  at  his  lodg- 
ings. When  the  learned  Judge  next  day  took 
his  seat  on  the  bench,  he  mentioned  what  be 
had  received  the  evening  before,  and  declared 
his  intention  of  placing  the  letter  in  the  hands 
of  the  Attorney  General  for  the  purpose  of  a 

prosecution  agamst  the  offender.    It  was,  how-   ^^,_,,^^  ^,  _      

ever,  intimated  to  him  tliat  the  offence  bad|^^'JJ'^"j),^iy'Jjf'lii^^  jj^ 

been  the  result  rather  of  Ignorance  than  of  ^^^  ^f  eonveyanring  questions.     I  liafc  no 

crime,  and  the  Judge,  having  returned   the    ^    -»^  ^^^  «_.•_! 1^  ♦ 

money  and  censured  the  defendant,  agreed  to 

allow  the  matter  to  drop." 

»  •  •  •  • 

"A  case  was  once  sent  to  Lord  Redetdale 
for  his  opinion,  and  a  very  short  time,  he  was 
lold,  could  be  allowed  him  for  answering  it. 
The  case  involved  a  question  of  great  impor- 
tance, which  required  some  consideration  to 
determine.      In  accordance   with   his  client's 


doubt  the  Bxaminers  ezerciae  tMr  best  dis- 
crctlon  in  this  matter  i  but  at  they  are  ia- 
rarialdy  town  practitioners,  tbey  natarally 
confine  the  scope  of  the  examination  to  those 
branches  which  occupy  their  largest  attentioo ; 
but  a  clerk  educated  in  the  country  (aa  I  hafe 
been,  and  in  an  office  which  I  consider  presents 
a  fair  criterion  of  country  practice),  b  not 
prepared  to  answer  Intricate  questions  on  the 
practice  of  CourU  which  be  baa  never  had  an 


request,  Mitford  wrote  a  long  opinion  withm  Opportunity  of  attending.  Conveyancing  and 
the  prescribed  time.  In  a  few  days,  the  case  the  principles  of  the  law  constitute  Ws/^wfe,  and 
was  returned  him  for  further  consideration,   ^^  ghould  not  lie  taken  out  of  bu  element.    I 


and  it  was  intimated  to  him  at  the  sama  time. 


that  was  allowed  me,  !  could  not  have  given  a 

proper  opinion,  without  risking  my  professional 

reputation.    I  gave  yoM  then  an  opinion  which 

you  would  not  understand,  and  on  which  you 

could  not,  therefore,  act." 

•  •  •  •  • 

"There  is  no  branch  of  our  jurisprudence 
which  tasks  in  a  greater  degree  the  learning 
and  ingenuity  of  the  practitioner  than  convey- 
nneing.  There  is  none  in  wliich  solid  acquire- 
ments are  more  evidently  necessary,  and  the 
want  of  them  would  be  more  speedily  detected. 
P&tient  labour,  untiring  researdi,  prosecuted  in 
the  retirement  of  the  closet,  away  from  the 
excitement  of  the  forensic  forum,  which  endows 
the  advocates  with  powers  which  he  does  not 
usually  display — this  is  the  path  of  the  con- 
veyancer. He  Is  required  to  be  a  proft»und 
lawyer;  none  but  such  can  possess  what  Sir 
William  Blackstone  calls  "  a  sort  of  legal 
apprehension,"  which  will  enable  him  to  dis- 
cover the  points  of  difficulty  which  the  deduc- 
tion of  a  title  may  present.  He  must  be 
something  besides  a  lawyer;  his  knowledge 
must  not  be  confined  to  the  circle  of  mere 
professional  information.  Called  on  to  advise 
not  only  what  is  legal,  that  is,  in  conformity 
with  law,  but  also  what,  under  the  circum- 
stances of  the  case,  is  most  prudent  and  de- 
sirable, and  often  most  /«ir— the  transactions 
of  business,  the  ordinary  affairs  of  life,  and  the 
character  of  men  must  be  familiar  to  him. 
For  not  only  is  his  counsel  solicited  on  the 
simple  point— is  a  certain  line  of  conduct,  or  a 
certain  disposition  of  property,  in  conformitjr 
with  the  requisitions  ot  law  5  but  the  ref|uisi- 
lion  is  often  put-— out  of  different  courses,  none 
of  ihem  prohibited  by  the  law— which  course 
will  effectuate,  at  the  least  cost  (of  money,  of 
lime,  or'otberwisc)  the  intentions" of  a  party  ?" 


hope  the  Examiners  will  kindly  take  tbiH  into 
their  consideration ;  and  from  their  most  im- 

Kartial  conduct,  which  I  have  heard  eulogised 
y  gentlemen  who  have  just  passed  tlieir  ex- 
amination, I  have  every  reason  to  indulge  the 
hope  that  thia  humble  euggesllon  wiH  meet 
with  attention.  The  dreait  tribunal  wHI  tben 
(to  me)  l>e  shorn  of  many  of  its  terrors. 

As  I  have  taken  upon  me  to  apeak*  I  wiH 
venture  to  allude  to  another  circuailuice, 
which,  in  my  opinion,  loudly  caHa  for  a  re* 
medv,  which  is,  that  there  are  no  prixea  or 
marxs  of  merit  bestowed  upon   tbnae  w4» 
excel  their  comrades  at  the  examinadons.    I 
have  waited  long,  hoping  to  see  thia  aubject 
taken  up ;  but,  seeing  no  movement,  I  baTC, 
at  last,  m  despair,  put  my  own  humble  pen  in 
motion  to  represent  the  anomalous  grievaiice, 
—I  say  tmomalouif  because  trials  or  strength 
and  rewards,  ought  to,  and  usually  do  go  hand 
in  hand.    If  we  consider  the  unlversiCiei,  we 
shall  find  this  principle  illustrated.  If  we  look 
to  the  examinations  of  medical  students^  there 
likewise  reward  follows  merit.     Again,  if  we 
look  back  into  remoter  ages,  tht  Olynmie  or 
Pythian  games  present  themselyes  witk  the 
victorious  contenders  crowned  with  Imrd.    I 
could  instance  many  other  exampleay  odbaso 
currente,  but  I  have  cited  enougb  to  prove  the 
general  principle,    is  the  object  of  tiM  exami- 
nation to  secure  knowledge  and  merit?     ft 
operates  of  Itself  but  partially ;  cLere  intt«t  be 
yet  another  impelns :  the  spur  of  coaapeticSiM 
must  be  added  before  the  desired  end  be  MIy 
atuined.    I  hope,  now  that  I  have  brolccn  the 
shell,  this  subject  will  be  seconded  bv  aUer 
means.  A.  W.  O. 

[It  appears  that  about  one  half  the  questiosn 
are  on  the  principles  of  tlie  law,  and  the  rs< 
on  the  pracUce  of  the  Owrts.  The  nature  «€ 
the  Examiners'  certificate  precludes  their 
putting  so  many  questions  on  conveyancing, 
to  the  exclusion  of  Common  Law  and  ISqiilty* 
as  our  oorrespoodent  recoai«ends.  Bo.] 
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Allow  me  to  c«U  yoor  aUentidn  to  the  29th 
quesUoa  of  the  last  ezamwation,  as  prloted  in 
fonr  ''Ohserrer."  I  isast  confem  that  I 
«hink  k  if  a  pity  that  the  Examiners  put  ques- 
iione  of  that  hind.  The  questions  hare  aa  yet 
been  confined  to  seven ty-jivc  in  number,  but 
oow  it  is  merely  nominaSlv  sq«  as  most  of  the 
4|uestiona  involve  more  Uiaa  one,  and  some 
several ;  and  I  feel  satisfied  that  many  solicitors 
in  good  practice  would  find  difficulty  in  an- 
mwenBg  many  of  them. 

A  Cl<SBK  I7IIDXII  AariCLBB. 

[We  bare  the  means  of  J^nowini^  t^at  the 
Questions  sre  generally  approved.  It  is  im- 
|H»ssible  to  please  every  body.    Ed.] 


THE  STUDENT'S  CQRNEB. 

WiLLfl  ACT. 

To  the  Editor  ofiAe  l^gfif  Obiem^. 

Wr, 
I  BBO  lo  offer  a  few  observations  on  a  point  of 
coBstmctio^  OB  the  Wills  Act  The  case  put 
^11  be  found  at  p.  169^  of  your  present  volumes 
M9lz. — **  4^  devises  to  his  son  B.  in  fee  simple.— 
B.  died  in  the  lifetime  of  ji,y  having  by  will 
<lispo8ed  in  general  words  of  all  his  real  estate 
to  C.,  B  stranger  in  blood.  A*  afterwards  died, 
*  and  at  his  decease  a  child  of  B,  was  living." 
The  dfoubt  being  whether  C,  or  the  child  of  ^^ 
was  entitled  lo  the  land  devised  by  A,  to  B. 

Ob  first  pernMag  %n  ftct  of  parliament  we 
^neraliy  arrive  at  Uie  intention  of  the  fraraers, 
but  afterwards,  on  weighing  its  provisions  one 
by  one,  doubts  arise  in  our  ipinas,  and  we  ace 
often  led  away  from  the  true  construction  to 
be  put  on  it  m»  a  ^hde,  and  allow  ourselves  to 
adopt  an  opinioB  on  its  Bwrdk,  which  we  know 
to  be  contrary  to  the  spirit  of  the  statute  and  to 
the  public  good.  This  appears  to  be  the  case 
%vtth  those  lawyers  who,  (m  the  instance  given 
by  your  correspondent)  have  felt  bound  to  ex- 
press the  opinion  they  have  unfortunately  ar- 
rived at,  which,  on  reviewing  the  state  or  the 
law  with  regard  to  the  subject  of  lapse  devises 
and  beouests,  will,  I  conceive*  .be  found  directly 
opposed  to  the  intentions  of  the  Earners  of  this 
act,  and  to  the  act  itself.  There  is,  I  readily 
adnak,  considendile  ambignity  in  this  section, 
Cvix.  3dd)  taken  a/sn^,  when  applied  to  Uie  ease 
of  a  deifhe  by  a  child  or  oiher  msim  of  a  testator, 
che  devisee  dying  before  the  testator,  but  leav* 
ingissue  living  at  testator's  decease,  as  in  that  of 
che  case  pot,  viz.  of  ^.  (the  testator)^,  the  son 
of  te^ator,  and  B.'s  issue.  The  S34  sec*,  will 
Jhave  BO  operation  where  the  devisee  is  only  a 
collateral  relation  or  a  stranger ;  but  this  is  not 
in  issue.  Until  this  act  of  1  Vic.  c.  26,  a 
<1ense  would  lapse  if  the  devisee  died  in  the 
lifetime  of  the  testator;  Earner  v.  fFkiie,  3 
Bro.  Pari.  Ca.  435  ;  Doe  v.  Keti,  4  T.  R.  601, 
auul  many  other  oases.  This  state  of  the  law 
often  worked  great  hardship  to  the  children  of 
younger  branches  of  families,  and  in  some  in- 
stances to  the  elder  also,  as  ia  the  .case  of  a 


devise  to  "the  eldest  ^nd  ev^ifbther  son 
successively,  accordhig  to  seniorltj^,  in  tail,  and 
the  ^est  died  in  testator's  lifetime  leaving 
issue  )'*  hb  issue  took  no  interest,  fwt  the  es^ 
tate  descended  on  the  second  son.  Ic  has 
therefore  been  wisely  sad  humanely  provided 
by  sec.  33,  that  where  ihe  devisee  is  a  child 
or  oiher  iseue  of  testator : — as  B.  is  in  this  ior 
stance, — there  the 'devise  ^hall  not  fail  if  there 
ie  Htme  of  such  child  or  other  issue  of  testatpr, 
as  £^.'s  issue  living  a$  testator's  decease, 
though  the  devisee,  as  B.,  die  before  testator, 
and  such  issue  of  devisee,  J?,  shall  stand  in 
his  parent's  place.  How  \\  appear^  that  the 
framers  of  this  section  wished  to  ^vokd  the  evils 
attendant  on  the  pM  law  of  void  devises  in 
certain  eases,  where  those  hardships  are  most 
severely  felt,  as  where  the  grand-children  and 
other  issue  of  a  testator  are  affected  by  the 
death  of  their  parent  in  the  lifetime  of  his 
father,  or  other  aucestor,  but  as  to  collateral 
relations  and  strangers  to  leave  them  to  the 
old  law.  But  what  Would  become  of  t||is  ex- 
cellent provision  i^  favour  of  such  itsue  pf  a 
deceased  chUd  of  a  testator,  if  it  should  b^ 
decided  that  it  was  pot  for  the  ufirticul^r  good 
of  the  Ume  of  sqch  deceaeedemfd  ot  piber  i$^^ 
of  a  testator  onijf^  but  that  it  worked  for  thf 
benefit  of  the  Jeceesedg  and  that  it  gave  nev 
life  to  his,  deceased's  will,  first  coming  into 
force  at  a  time  when  he  had  no  interest  in  the 
land  whatever,  the  testator  being  thep  alive ; 
and  now  that  the  will  affects  property  to  which 
a  testator  is  entitled  at  his  death,  this  will  of 
deceased  chll(|,  i?.,  is  to  operate  from  the  tiipf 
of  the  supposed  death  of  i9  •  (which  is  for  the 
purpose,  as  I  conceive,  of  giving  the  estate  to 
^tgrmndchUd  or  other  iuue  qf  the  testaior^' 
aad  not  to  a  devisee' of  the  deceased,  as  C, 
supposed  b^  the  statute  to  ha^e  hapjiened  at 
a  moment  immediately  subsequent  to  the  tes- 
tator's death,  and  for  that  puraoBe  only)  and 
therefore  C,  shall  take.  Besioes  these  argu- 
ments there  is  one  which  I  think  satisfactorily 
sets  the  matter  at  rest.  It  is  that  the  policy 
of  the  law  has  been  always  to  prevent  a  mefe 
expectancy,  i.  e,  a  possibility  not  coupled  with 
an  intereitf  which  would  make  it  a  contingent 
interest,  from  being  disposed  of  either  by  deed 
or  will,  and  various  statutes  have  been  enacted 
to  this  effect.  As  regards  the  disposition  by 
deed,  the  latest  are  the  Fines  and  Recoveries 
Acts  for  England  and  Ireland,  3  &  4  W.  4,  r.. 
74,  and  4  &  5  W.  4,  c.  92 ;  by  sec.  20  of  the 
first  mentioned  act  heirs  expectant  shall  have 
no  power  to  make  any  disposition  under  the 
act ;  and  by  the  statute  for  Ireland,  sec.  22,  any 
person  is  empowered  to  dispose  of  a  coodn. 
gent  interest  to  which  he  shall  become  entitled 
in  any  manner  (except  as  expectant  heir,  gene* 
ral  or  special  of  a  living  person) ;  and  as  to 
mll$i  the  expectancy  of  an  heir  apparent 
during  the  lifetime  ot  his  ancestor,  which  k 
less  than  a  possibility,  being  a  mere  hope  or 
anticipation,  is  expressly  excluded  l»y  1  Vic. 
c.  26,ifrom  the  testamentary  power  of  disposi- 
tion thereby  conferred.  See  also  Watkins'f 
Principles  of  ConveyanoSog  by  W^ite,  p.  090, 
(Bote)  and  3  Met.  667. 
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Now  B.,  at  the  time  of  his  deatli^  from 
which  period  bis  will  took  eflfect,  had  only  a 
hope  or  mere  expectancy  on  the  courtesy  of  hii 
father,  A, ; — he  had  not  such  an  estate  as  by 
virtue  of  the  dd  section  of  the  act  be  could 
devise ;  or  rather  be  was  expressly  prevented 
by  this  act  from  makin|f  any  such  devise  -r> 
1  herefore  I  agree  with  your  correspondent  in 
his  expression  of  surprise  that  any  doubt  should 
have  been  raised  on  this  question ;  and  I  think 
it  clear  that  the  issue  oi  B.  take  by  virtne  of  the 
.33d  section,  and  not  (7„  the  strang^er  in  blood. 
I  have  not  Mr.  H.  Sugden's  Treatise  by  me, 
and  cannot  confirm  or  otherwise  your  corres- 
pondent's information.  I  would  sug/^est  the 
Question,  whether,  supposing  your  correspon- 
dent to  be  right,  Sir  £.  Sugden's  opinion  is  to 
be  considered  as  coincidipg  with  his  son's. 


JOINT-STOCK  COMPAKT. — EXECUTION  OP 

OfiXD. 

Sir, 
A  joint-stock  company  being  established,  A. 
purchases  shares  in  the  same,  on  which  he 
pays  up  the  whole  amount.  He  does  not 
execute  the  deed  of  settlement  himself,  but 
gives  a  written  authority  {not  under  seal  nor 
stamped)  to  a  friend  to  execute  the  same  ip  his 
name,  which  is  done  accordingly.  Subse- 
quently the  company  being  involved,  A,  is 
called  upon  to  pay  more  money.  1  should  feel 
obliged  if  any  of  your  numerous  correspoivd- 
ents  could  inform  me  whether  the  ei^ecution 
of  the  deed  of  settlement  of  the  company  by 
j4.'%  friend  is  sufiicient  to  hold  A.  liable  under 
it.  A  Subscriber. 


DQWKR. 

A,,  a  married  man,  sells  to  B,  in  fee  a  plot  of 
freehold  ground  for  100Q^.>  or  for  a  rent-charge 


of  90/.  perannam,  the  foil  vahie  of  tkefamd. 
B,  improves  the  groand :  say  he  builds  a  cot- 
ton mill  thereon  at  a  great  expense,  and  worth 
a  rental  of  600/.  per  annmn:  wbatdotvrris 
A,*%  widow  entitlea  to  out  of  this  land  1  Is  it 
to  one  third  of  the  rent-charge  of  HOI,  ?  or  to 
one-third  of  the  improved  rental  of  600/.? .  It 
is  presumed  that  no  settlement  has  been  made, 
that  dower  has  attached,  that  the  wife  was  no 
party  to  the  deed,  and  that  the  full  value  or 
rental  has  been  given  by  B.  to  A'  for  the  land. 

Lax. 


qOURT  OF  EXCHEQUKH. 

Hilary  Term,  in  the  Zrd  year  of 
the  Reign  of  Queen  Victoria, 

This  Court  will  on  Monday  the  17th 
day  of  February  next  hold  sittings,  and  will 
proceed  in  disposing  of  the  business  now 
pending  in  the  New  Trial  Paper  on  the 
same  day. 

And  on  the  following  days,  namely,  fhe 
18th,  19th,  20th,  and  21st  days  of  Feb- 
ruary I  and  on  the  same  21st  day  of  Feb- 
ruary, and  on  the  22nd  day  of  the  same 
month,  will  proceed  in  disposing  of  the  busii 
ness  now  pending  in  the  Speoial  Paper. 


(Signed) 


Head  in  Court,  Jax). 

29,  1840. 
SxaraBN  RipHABns*  Master^ 


Abikobe, 
J.  Parks. 

£.   H.    As«DBBflO«. 
J.    GUEXBT. 
H.   M*   RoLFXi 


CANDIDATES   WHO  PASSED  THE  HILARY  T?RM  EXAMINATION,    I8ia 


Name  of  Applicant, 

Alcock,  Thomas  Crawhalt 
Anstis,  Bernard 

Bairett,  George 
Beanlands,  Benjamin 
Beckitt,  Henry  Hugh 
Birch,  Andrew  Robert 
Bisj^ood,  Tliomas 
Bluck,  Edward 

Bond,  James  Wilfred 
Bramley,  T.  Cbarlesworth 
Brown,  Henry  Isaac 
Brown,  Henr^  Edw. 
Brownlow,  Richard 

Bnllmore,  Henry  Orlando 
GarthtWi  Edward 


;4^» 


Name  and  Residence  of  Attfirney  to  whqm  urMedt 

Robert  Wilson,  Sunderland 

Matthew  Anstis,  Liskeard,  Cornwall ;  assigned  to  Edmoat 

Hambly,  Wadebrldge.  Cornwal) 
James  W.  Barrett,  Gray's  {nn 
G.  Sheppard,  Oiley 
Wm.  Beckett,  Doncaster 
Wni.  Slater,  Manchester 
Charles  Cook,  1,  New  Inn 
Robert  Rodgers,  Liverpool  i  assigned  to  Jolu  Morris,  Msiw 

Chester 
Charles  Chatfield,  22,  Comhill 
Charles  John  Shoubridge,  5,  South  Square,  Gray's  Inn 
Thomas  Dix,  Bristol 
James  Wittit  Lyon,  Spring  Gardens 
Edmund  Hawortb,  Bolton,  Lancaster  §  assigned  to 

Haworth,  Bolton 
Francis  Pender,  and  James  Genn,  FalnuNlih 
Henry  Woollcpmbei  Plymouth 
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A^ame  of  AppUeani. 
Catcbpole,  William  Sqakh 

Chilcot.  John  Gilbert 

Clark.  William  Fox 

Claverinsr,  Joha 

Cook,  Henry 

Cook,  G  W.  Francis  . 

Coombs,  Tbomas,  the  younger 

Cooper,  John  Martin 

Cox,  Wm.  theyouof^er 
Crosse,  Robt.  Jennings 
Crotty,  Ed\Tard 


Davenport,  William 
Davies,  Edmund  Williaoi 

Davis,  Isaac 

Davis,  Thomas  Hammond 

Dene,  George  Barbor 

Dowling,  John  Frederick 

Daberlv,  George 

Driffield,  Walter  Wren 

Dyson,  James  Armstrong  Francis    John  Archbould,  Tbrapston 

Edleston,  Rich.  Chambers 


Name  and  Reaidence  of  Attorney  to  whom  articled,  auigned,  ^c, 

Eleaxar  Lawrence,  Ipswich 
,    Daniel  Howard,  Purtsea 

Henry  James  Leigh,  Ham  met  St.,  Taunton 

James  Baker  Bainton,  Beverley 

George  Delmar,  46,Lincoln's  inn  Fields 

Thomas.  Thompson,  Kingston- Upon-HuU 

George  Phillips  Foster  Gregory,  28,  Poultry 

Thomas  Coombs,  the  elder,  Dorchester 

Thomas  Thompson,  Bishop  Wearmouth ;  assigned  to  George 

Smith  Ranson,  Bi&liop  Wearmouth 
Arthur  Philip  Groom,  Henrietta-st.,  Caveudish-square 
Fre<lerick  Chase,  Luton,  Bedfordshire 
Richard    Hollier    Atkinson,    37,   Southampton   Buildings; 

assigned    to    Christopher   Crouch,   37»  Southampton 

Buildings 
Robert  Soutliee,  18,  Ely  Place,  Hulbom 
Baker  Gubb,  and  William  Wood  house,  Secretan,  Abei^a- 

venny 
James  Phineas  Davis,  ]4,Charlotte-st.,  Bedford-sq 
Henry  Harper,  Kennins^ton  Cross 
Wm*  Lamb  Hockin,  Dartmouth  ;  assigned  to  Eilward  Dun- 

sterville  Puddicombe,  64,  Lincoln's  Inn  Fields 
Henry  Earl,  Andover ;   assigned  to  Daniel  Cunnington,  47, 

Craven  Street,  Strand 
Wm.  Duberly,  Dursley 
Wm.  Rowson,  Prescott 


Evans,  Charles 

]Sveringham,  Henry  the  younger 

Fisher,  Charles 


Frodsham,  Frederick 
Gardenor,  Wm. 
Gaskoin,  John 
Gibson,  Charles  Mair 
Gill,  James 
Godden,  John 

Goode,  Philip  Benjamin 
Gosset,  Montague  the  younger 
Green,  Charles 
Hardistv,  Edward  Brydges 
Harfield,  Robert 
Hargreaves,  John  Geo. 
Harrison,  Geo.  Fred. 
Hawksford,  John 
lloare,  Ciotworthy  Owen 

Holtby,  John 
Hope,'  Thomas 

Hncknall,  Alfred 

Humble,  George  the  younger 
liume,  John  Penery 


|IuU»  Fred.  Shepard 


Honter^  John 
Iggulden,  John  the  younger 
Jarvis,  Lewis  Whincop 
Johnioo^  James 


John  Stanley,  Newport 

Thomas  Evans,  Broad  Street ;  assigned  to  John  Burden,  27, 
Parliament  Street 

Thomas  Bartlett,  and  Charles  Oldfeld  Bartlett,  Wareham  ; 
assigned  to  Barry  Parr  Squance,  29,  Coleman.street 

Joseph  Fisher,  Bory-st.,  St.  James;  assigned  to  Thomas 
Hooper  Law,  Barnstaple,  and  assigned  to  Samuel  Fisher, 
25,Bucklersbunr 

Rol>ert  Frodsham,  Liverpool 

L.  Morris,  Carmarthen 

Bryan  Holme,  New  Inn 

Wm.  Nicholson  Hodgson,  Carlisle,  Cumberland 

Robert  Frodsham,  Liverpool 

Robert  Bicknell,  38,  Bloomsbury-sqnare ;  assigned  to  Geo. 
Waugh,  5,  Great  James-street,  Bedford  Row 

Philip  Goode,  Howland-street 

Richard  Roy,  Liverpool-street 

Charles  Aikin  Holland,  Northwich  and  Runcorn 

John  Swaine  Sculthorpe,  43,  Gt.  Marlborough-st. 

Wm.  Duke,  Arundel 

John  Bramwell,  Durham 

John  Atkinson,  Leeds 

Wm.  Manby,  Wolverhampton 

John  Orde  Hall,  1,  Brunswick  Row,  Queen-square,  Blooms- 
bury 

Wm.  Lackman,  Lawrence-street,  city  of  York 

Benjamin  Hope,  Wells ;  assigned  to  James  Beavan  Meredith, 
I ,  Heathcote^'St. 

Wm.  Blunt  Fosbooke,  Loughborough  ;  assigned  to  Joseph 
Parker,  Loughborough 

G.  Teale  Lister,  Uleckheaton 

Robert  Montague  Hume,  8,  Gt.  Winchester-st ;  assigned  to 
Edmund  Maude,  8,  Gt.  Winchester-st.,  and  assigned  to 
Wm.  Willoughby  Gunston,  8,  Gt.  Wmchester^t. 

Wm-  Thompson,  Liverpool ;  assigned  to  John  Buck  Lloyd, 
Liverpool,  and  assigned  to  Wm.  Henry  Cotterill,  32» 
Throgmorton-st. 

John  Audertfon,  Pybus,  Newcastle-upon-Tyne 

John  Mercer,  Deal 

Lewis  Western  Jarvis,  King's  Lynn 

John  MakinaoUi  Mancbestgr 
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Kin/fdoDy  Richard 
Leech,  Joseph 
Leonard,  Robert 

Leitch,  Thomas  Curr 
Lowe,  William  the  younger 
Mayo,  John  Ryall 
Mercer,  Gnorge 
Merrick,  William 
Monkman,  Henry  VTilliam 
Mo6S«  Wm.  H<uiry  the  younger 

Mould,  Ralph  Allen 
AJullens,  Richard 

Newington,  William  John 
Paget,  William 
Palmer.  Wm.  H. 
Perkinton,  Joshua  Fumeaa 
Plien^  Pbineas 
iPier8on,*Jame8  H.  G. 
Pitman,  Harry  Harris 

Pitt,  James 

Portroore,  Charles  Broadhurst 

Pybus,  Geo.  Harrison 

Rayer,  Edvrard 
Rea,  John 
Robinson,  Thonns 
Robinson,  Thomas 
Sanders,  John  Thomas 
Srott,  William  Henry 
Smith,  John  Oliver 
Sparks,  Joht 
Stephenson,  Mc'Carthy 
Taddy,  Chartes 
Thomas,  George  tl»e  younger 

Tomlin,  Ottiwell  the  younger 

Towse,  Roht.  Beekwith 
Twynam,  W.  Edwin 
Wake,  William 
Walmisley,  Edward 
Walmialey,  John  Rich.  Lambert 
WanI,  WilliMB  Webb 

Wardroper,  Edmund 

Waugh,  Edward 
.Weddisll,  Jamna  Gall 

Whall,  Robert 
White,  Saei.  Georjoe 
Whitehonse,  Jeseph 
Wightwick,  Thoiaaa  Nartman 
.WithjpgMMi,  Geo.  Bancroft 
Woodrow,  Jeremiah 


Edward  Robert  Porter,  I,  New  Court,  MkMle  Temple; 

signed    te    Thomaa    Wright  Nelson,   1,  New  Court^ 

Mkldle  Temple 
Charles  Kingdon,  Holswerthy 
Wm.  Stevens,  6,  Frederick's  Place,  Old  Jewry 
'-^^Winterbotham,  Tewkesbury ;  assigned  to  B.  Blncknore, 

I,  Mitre  Goort  Chambers,  Fleet-st. 
John  Lowry,  North  Shields 
Samuel  Danks,  Bniningham 

John  Pyne,  Somertos;  assiinied  to  JohnSlade,  Yeortl 
John  Mercer,  the  younger,  Ramsgate 
Wm .  TImbivll,  Bradford 
Thomas  Walker,  York 
Wm.  H.  Rosser,  Gray's  Inn  Place ;  assigned  to  Charles  Frost, 

Kingstei^upon«Hull 
John  Bridges,  Red  Lion  square 

Wm.  Balton,  Orealock,  4,  Regent-street,  St.  Ja«ea*s,  West- 
minster 
Giles  Miller,  Goudhurst 
ThoflUB  Brown,  Skipton 
Wm.  Evans,  Hairerford  West 
James  Stansfield,  HaliAix 
Henry  Goddard  Aw«lry,  Milksham 
Clement  Govett,  Tiverton 
John  Geare    the   elder,  Exeter;    assigned  to    Wlghtwfck 

Roberts,  57»  Lincoln's  Inn  Fields 
Thomas  Lediard,  Cirencester 
Edward  Fisher,  Ashby-de-la-Zouch ;   assigned  te   WiWam 

Dewes,  Ashbv-de-la»Zouch 
Wm.  Pybui,  Miadleton  Tyas,  York ;  assigned  to  Thomas 

Henry  Dixon,  6,  New  Boswell  Court 
Joseph  Cooper  Straford,  Cheltenham 
W^m.  Dickson,  Alnwick    • 
Wm  Barker,  Huddersfield 
Wm*  Rymer,  Darlington 
Oeoixe'Saffery,  Market  Rasen,  Lincoln 
Robert  Bartielt,  Chelnistead 
Timothy  Surr,  80,  Loftibard  Street 
Isaae  Sparks,  Crewkeme 
John  Stephenson,  Newai4-upon-Trent 
George  Cook,  Briatol 
Georire  Thomas  the  elder,  Carmarthen ;   assigned  to  Samuel 

Walker,  29,  Lincoln's  Inn  Fielda 
Ouiwell  Totpltn  the  elder,  Richmond  i  ass/igned  to  Jmaaes 

Williauiaon,  4,  Venriam  Buildings 
John  Beekwith  Towse,  Fishmonger's  Hail*  London  Br^fc^ 
Geo.  Twynam*  Winchester ;  assigned  to  Benj.  Hope,  Welis 
Bernard  John  Wdce,  Sheffield 
Archibald  Keighllev,  43,  Chancery  Lane 
Walter  Prideaux,  Goldsmith's  Halt 
Charles  Hen*  Webb,  Sufford ;  assigned  Io  Jamea  Gay  Hien, 

Stafford 
RiehajidC  Wardffoper  the  elder,  Midhurst,  Susaear;  aaalgwed 

to  Charlea  James  Palmer,  Bedford  Row   - 
George  Saul,  Carlisle ;  assigned  to  John  Saul,  Carlisle 
Robert  Weddell,  Berwfck-upon-Tweed ;  aasigned  lo  Wm. 

Pringle,  3»  King's  Rood,  Bedford  Row 
John  Whall,  Worksop 
Cecil  Proctor  Wortham,  Buntingford 
Peter  Williams,  Holywell,  Flint 
Julius  Garborri  an,  Sliepherd,  Fevcrsham,  Kent 
Win,  Carson,  Manclieater 
Wm,  Btttt,  Ryde 


Sagiwiir  Qmr$9:  lord  GtaMirffar*!.  Omri. 
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SUFBRIOii  OOURTfi. 
RatU  €%a«(IIor'il  Caurt. 

rnACTIGX.'-^BXCXPTIOVB. — ^ATTACHHBRT. 

Tike  dWtony  qfewcefiiions  to  a  Ml  for  imper" 
iimemte  wUl  not  save  a  defhydontfrom  con- 
tempt  for  wtint  of  answer,  unless  an  order 
to  refer  them  be  obtmned  before  the  time  for 
wuwering  esfpires,    An  attachment  issued 
for  want  ofantmer^  after  the  time  has  eur- 
ptDMf,  is  reguUr^  although  attentions  to  the 
Sm  for  impertinence  were  deiiverod  the 
same  da^f  the  attachment  issued. 
This  WM  a  moCioD  to  discharge  two  orders 
of  the  Master  of  Che  Rolls  9  by  one  of  which» 
made  on  the  16th  of  November^  his  Lordship 
refneed,  widi  costs,  a  motion  made  oq  behalf 
of  the  plaiiitiff  to  discharge  an  order  obtained 
\yf  the  defendant  to  refer  exceptions  to  the 
bill  for  iin pertinence  {  and  by  the  second  his 
Lordship  discharged  an  order  for  an  attach- 
ment against  the  defendant  for  want  of  an- 
swer. 

Mr.  fFakeJieid  and  Mr.  Steere,  in  support  of 
the  motion^  confined  themsel?es  to  the  first 
branck  of  it.     The  facts  were  these— there 
«raa  a   bill  of  revivor  and  supplement,  and 
being  in  a  country  cause,  the  defendant,  by  the 
8th  of  the  orders  of  1833,  had  ten  weeks  after 
appearance  to  plead,  answer,  or  demur,  not 
demurring  alone.    X^e  time  having  expired 
on  the  29ik  of  October  last,  an  attachment  for 
waat  of  answer  was  issued  on  the  7th  of  No* 
vemlier.     One  question  was,  whether  that  at« 
tacfaaieDt  was  rqpilar.    On  the  6th  of  Novem- 
l>er  the  defendant  delivered  exceptions  to  the 
bill  for  impertinence,  and  on  the  7th,  he  pre- 
sented a  petttioB  at  the  Rolls  for  an  order  to 
refer  them  to  the  Master,  which  order  he  ob- 
tained, aad  served  on  plaintiff  on  the  8th.  The 
lodging   the  exceptions  in  the  t!^  Clerks' 
Olicey  even  within  time,  was  not  material; 
nothing  was  effectually  done  until  the  order  of 
reference  was  obtained.    By  the  1 1  th  ef  the  ge- 
neral orders  of  1831  no  order  shall  be  made 
for  referring  any  pleaiiiiig  or  other  matter 
penittDg'  before  the  Court  for  scandal  or  im- 
perdneace,  unless  exceptions  are  taken  &c., 
and  nnlesa  such  order  be  obtained  within  six 
daya   alter  the  delivery  o(  such  exceptions. 
The  defendant  suffered  the  whole  time  allowed 
for  anawering  to  elapse,  and .  eight  days  more,  | 
before  he  delivered  the  exceptions,  and  then 
he  takes  nnother  day  to  delibevate  about  taking 
out  mm  order  to  refer  them.  That  was  too  late : 
be  wmn  bound  by  the  8tli  order  to  plead,  an- 
swer, or  demur,  not  demurring  alone,  in  ten 
weeks.     The  taking  exceptions  was  analogous 
to  deoaurring  alone.    In  Inninction  causes  to 
&tay  proccemngs  at  law,  only  eight  days  were 
aliovred   for  answering.    6ut  if  a  defendant 
were  to  obtain  six  days  more  by  filing  excep- 
tions at  the  end  of  the  eight,  then  he  would 
have  fonrtcen  days  before  the  common  injunc- 
tion eoold  be  usued,  the  object  of  which  might 
be  fmatrated  by  Uie  defendant  having  brought 
his  proceedings  at  law  to  an  end.    They  cited 
Ferrer  r.  Ferrof^  to  shew  that  when  the  time 


•  1  Dickins,  173. 


fwawBTing  had  esfrtrsd.  s  defendant  cannot 
refer  the.bill  for  imneitinence  s  aqd  Taphr  v. 
Harrisot^  to  shew  tnat  by  the  construction  put 
on  the  new  orders,  an  order  to  refer  an  answer 
for  insufficiency  must  not  only  be  obtained, 
but  must  be  served  within  the  six  days  alldwed 
by  the  fifth  of  the  orders  of  1833.  To  prevent  an 
attachment  or  injuncdoo,  answer  must  be  filed 
within  the  time  prescribed  by  the  orders; 
fFhitehouse  v.  HiekmanS  The  pkuntiff  having 
no  notice  of  any  proceeding  being  taken  by  the 
defendant  until  he  was  served  with  the  order 
to  refer  the  exceptions,  he  had  taken  the  usual 
coune  to  issue  an  attachmant.  Even  if  the 
order  to  refer  the  exceptions  had  been  duly 
obtained  and  served  on  the  7th  of  November, 
the  attachment  which  issued  on  the  same  day 
would  have  preference,  Stephens  v,  NtaleA 
The  defendant  had  been  in  contempt  from  the 
moment  the  time  for  pleadiog,  answering  &c. 
expired.  Theplaintiff  did  all  he  could ;  be  coalil 
not  force  the  defendant  to  answer  or  except. 

Mr.  Chapman  appeared  to  support  the  order 
to  refer  the  exceptions. 

The  Lord  Chancellor  asked  how  the  defen- 
dant after  attachment  issued  against  him  could 
be  heard  at  all,  unless  he  came  to  discharge 
the  attachment. 

Mr.  Chapman. — ^The  Master  of  the  Riills 
discharged  the  attachment  as  irregular. 

The  uord  Chancellor  thought  the  two  ordcn 
ought  to  have  been  brought  before  him ;  he 
could  not  well  judge  of  the  regularity  of  one 
without  the  other. 

Mr.  IFakefield  was  willing  to  submit  both 
orders  to  bis  lordship's  consideration. 

Next  day  Mr.  Richards  was  heard  !n  support 
of  the  orders. 

The  Lord  Chancellor, — ^The  defendant  is  ir- 
regular. According  to  the  cases  cited  the  ten 
weeks  allowed  to  plead,  answer,  or  demur,  had 
elapsed.  On  the  seventh  of  November  an  at. 
tachment  vras  issued  i^inst  him,  be  having 
done  nothing  but  delivered  his  exceptions 
until  the  eighth,  when  he  served  the  order 
to  refer  them.  The  defendant  had  nothing  to 
urffc  against  tlie  regularity  of  the  attachment* 
Aner  the  expiration  of  the  two  weeks  allowed 
for  answering,  the  defendant  stood  idle  foe 
eight  days,  without  intimating  any  intention  of 
exceptions  till  the  very  last  day.  After  ex<* 
hausting  the  whole  time  for  answering  and  ex- 
cepting, was  he  to  prolong  the  delay  for  six 
days  mure,  by  delivering  exceptions  when  the 
order  says  he  shall  answer  within  a  certain 
time  ?  If  the  defendant  interposed  to  prevent 
the  attachment,  he  should  have  proceeded  regu- 
larly. The  order  of  the  Master  of  the  Rolls 
discharging  the  attachment,  is  irregular.  The 
order  to  refer  the  exceptions  cannot  be  sup* 
ported,  and  the  plaintiflt  being  rescular^  he  u 
entitled  to  the  costs  of  coming  here  to  dis» 
charge  that  order. 

Pettp  V.  Lonsdale. — At  Westminster,  No- 
vember 25,  and  at  Lincoln's  Inn,  November 
26,  1839. 


b  1  Myl.  &  e.  274.  «  1  Madd.  560. 

c  1  Sim.&Siu.202. 
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Swperior  CowrtM  :  Qiieen*$  Bench, 


0itf  f  n'lf  Mtnti. 

[Before  the  Four  Jude^es.] 

MALICIOUS     PROSBCUTIOK. 

Thtfttct  that  a  man  was  bound  in  reeognu 
zancetto  appear  and  prosecute  A.  h,  in 
itself,  no  answer  to  an  action  afterwards 
brought  by  K.for  an  alieged  malicious  pro^ 
secution,  if  the  original  charge  was  in  fact 
made  without  reasonable  and  probable 
cause, 

A  judge  is  not  in  suck  a  cote  bound  to  leave  it 
to  the  Jury  to  say  whether  the  bill  of 
indictment  was  preferred  from  a  malicious 
motive,  or  from  a  fear  offorfeUing  tlte 
n^ognixances. 

This  wai  an  action  for  a  malicious  prosecu- 
tioo.  The  plainiiflT  waa  a  stone-mason,  at 
Lewisham :  the  defendant  was  a  gentleman  of 
property,  residin^i;  in  that  neighbourhood.  In 
the  month  of  October,  1838,  the  plaintiff  was 
employed  as  a  stone-mason  by  the  defendant; 
ana  in  the  execution  of  that  employment  was 
obliged  to  purchase  some  marble  for  the  de- 
fendant, and  cut  it  up.  He  received  from  the 
defendant,  a  sum  of  ten  pounds,  and  he  went 
with  that  money  and  purchased  a  quantity  of 
marble  which  was  sold  to  him  for  9/.  1#.  6^. 
He  returned  the  remaining  18«.  ^d,  to  the 
defendant,  and  so  fsr  that  affair  was  ended. 
After  working  some  time  for  the  defendant, 
the  patties  separated.  The  plaintiff  had  a  claim 
against  the  <lefendant  for  certain  work,  which 
bad  been  left  unpaid  ;  and  the  defendant  not 

Saying  him,  the  plaintiff  caused  a'summons  to 
e  issued  from  the  Court  of  Requests,  to  com- 
pel payment.  This  summons  was  served  on 
the  defendant  on  a  Saturday,  in  the  early  part 
of  May  of  last  year.  On  the  following  Mon- 
day, a  warrant  was  issued  at  the  demand  of 
the  defendant  against  the  pliiintiff,  on  a  charge 
of  stealing  marble  from  the  defendant's  premi- 
ses. The  defendant  was  bound  over  to  prose- 
cute. The  plaintiff  was  tried  and  acquitted. 
This  action  was  then  brought :  the  cause  was 
tried  before  Lord  Denmau,  and  the  plaintiff 
recovered  a  verdict. 

Mr.  Kelly  applied  for  a  rule  to  shew  cause 
why  the  verdict  should  not  be  set  aside,  and  a 
new  trial  granted.  The  charge  in  the  decla- 
ration is,  that  the  defendant  maliciously  pre- 
ferred an  indictment  against  the  plaintiff.  That 
cannot  be  so,  for  the  defendant  was  bound 
over  to  prosecute.  [Mr.  Justice  Coleridge, — I 
left  it  to  the  jury  to  say  whether  there  was  anv 
good  ground  for  making  the  charge  on  whicu 
the  recognizance  was  founded.]  It  need  not 
be  denied  that  if  the  record  was  properly 
framed,  the  plaintiff  might  have  recovered,  not 
merely  for  the  charge  before  the  magistrate, 
but  also  for  the  indictment  itself.  If  a  man 
maliciously  prefer  a  charge  of  felony  ;  and  by 
reason  of  that  charge  the  magistrate  commits 
the  man,  and  makes  the  prosecutor  enter  into 
a  recognizance,  it  is  admitted  that  the  party 
injured  might  tecover  in  damages,  as  the  injury 
would  directly  flow  from  the  act  of  the  party ; 
but  then  he   must  recover  on  a  declaration 


which  truly  states  what  is  tlie  canse  of  the 
damage  he  seeks  to  recover  [Lord  DeMmaa, 
0.  J. — There  is  asuteinent  that  tlic  dcfendut 
maliciously  preferred  a  bill :  that  is  proved  in 
fact  ]  But  in  form,  the  defendant  is  not  liabk 
to  be  charged  with  that.  Another  objeciioB 
here  is,  that  when  a  party  baa  once  entered 
into  recognisances  be  is  bound  in  law :  he  kaa 
not  the  liberty  to  withdraw  i  baft  if  after  e d- 
tering  into  recognizances  he  should  even  beu 
come  convinced  of  the  innocence  of  the  pany, 
he  must  still  proceed  to  prefer  the  indirtnieoL 
[Mr.  Justice  Coleridge. — ^Doea  not  your  argt- 
ment  go  to  this,  that  if  a  party  is  Uotind  in  re- 
cognizances, he  can  never  be  liable  in  damages.] 
It  must  be  admitte<l  that  the  ann*™^>^^  docs 
go  to  that  extent.  [Lord  Denman,  C.  J. — Bat 
can  any  man  have  a  right  to  pat  a  felloW'Sub. 
ject  into  this  situation,  merely  to  avoid  a  pcca- 
niary  penalty  ?  If  he  knows  that  the  person  ii 
innocent,  he  must  submit  to  the  penalty,  aod 
not  make  an  unjust  charge.]  But  the  law  it- 
self  does  not  allow  a  man  of  his  own  accord, 
to  say  that  a  person  against  whom  he  has  oacc 
preferred  a  charge  is  not  guilty  of  the  charge : 
he  must  submit  it  to  the  proper  coastitated 
authorities.  At  all  event*,  the  judi^e  ought  to 
have  left  it  to  the  jury,  to  sa^  whether  the  de- 
fendant had  preferred  the  bill  froiD  malicioos 
motived,  or  from  the  fear  of  forfeiting  hu  recog- 
nizances. 

Lord  Denman,  C.  J. — it  appeara  to  me,  that 
the  first  point  is  one  of  considerable  impor- 
tance, and  it  is  one  on  which  I  have  no  doubt. 
It  is  supposed  that  a  person  cannot  be  guilty  of 
a  malicious  prosecution,  and  preferring  an 
indictment  without  reasonable  aod  probable 
cause,  if  he  is  bound  by  recognizance  to  pnv- 
secute,  although  the  recognizance  was  ol»- 
tained  in  conseouence  of  his  making  a  m^i- 
cious  charge  before  a  magistrate.  But  it  seems 
to  me  that  a  recognizance  so  obtained  will  not 
prevent  his  responsibility,  if  the  t-ourt  and 
the  jury  should,  on  the  trial  be  satisfied  ihat 
such  is  the  case.  Then  it  is  said  that  the  judge 
did  not  sufficiently  call  the  attention  of  the 
jury  to  the  question,  whether  the  defendant 
preferred  the  bill  from  a  malicious.motive,  or 
from  the  fear  of  forfeiting  bis  rccoj^nizaoces. 
My  answer  to  that  objection  is,  that  the  judge 
is  not  bound  to  put  anv  such  question  to  the 
jury.  If  the  jury  think  that  the  original  (Jiarge 
was  malicious,  that  is  sufficient. 

Mr.  Justice  fAttledale.^^X  perfectly  agree 
with  my  Lord.  With  respect  to  the  first  objec- 
tion, there  are  many  cases  in  which  the  liact 
that  a  man  was  bound  by  recognizances  to  ap- 
pear, would  be  a  sufficient  answer  to  an  action 
for  his  having  done  so.  As  where  for  instance, 
a  man  saw  a  felony  committed,  aod  told  tke 
person  who  had  been  robbed,  and  that  peraon 
after  making  the  charge  did  not  appear  to  pre- 
fer a  bill,  and  the  witness,  who  waa  booad  to 
appear,  did  so.  But  even  there,  itwooldlMnB 
answer  on  the  ground  of  being  a  reasonable  ami 
proimble  cause  for  the  prosecution. 
Mr.  Justice  Coleridge  concurred. 
Rule  refu8ed««*/>»^0M  v.  Keats,  U.  T.  184a 
Q.  B.F.J. 


Svperior  Courts:  Q.  B,  Praetiee  Cfntrt, 
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IllTBR  ROGATORIES. — COMMISSION. — ^WIT- 
NS8SB8.«-^LIDeL. 


Patteson,  J.i— 1^  tMnk  that  on  producing  an 

affidavit  from  the  deponent  that  he  "  believed  " 

the  statement  made  by  the  daughter,  you  n^ay 

.  ..  ,.       J.    r   r    ^j*    ^L     take  a  rule  n«fi  for  judfl^ment  against  the  casual 

j9  communon  may  be  issued  to  Irelana  for  the   ejector. 


eopaminalion  of  witnesses  in  an  action  of 
libel,  although  the  names  of  all  the  witnesses 
are  not  mentioned  in  the  rule. 

This  was  an  action  for  a  libel,  allcfifed  to 
have  been  published  in  the  Morning  Chronicle 
newspaper ;  and  it  was  su^i^eitted  on  the  part 
of  the  plaintiff  that  several  of  tlie  witnesses^ 
who  were  material  to  the  action^  so  far  as  this 
case  was  concerned,  were  resident  in  Ireland. 
h  was  therefore  proposed  that  those  witnesses 
should  be  examined  on  iutcrroigratorics. 

Pag^et  now  moved  accordingly ;  but  only  the 
names  of  certain  of  the  witnesses  were  men- 
tioned in  the  affidavit  on  which  he  moved.  It 
was  prayed,  however^  that  the  commission 
should  issue  for  the  examination  of  other  wit- 
nesses besides  those  named  in  the  affidavit. 

Smith  shewed  cause  in  the  first  instance, 
and  contended,  that  the  commission  could 
only  he  allowed  to  go  for  the  examination  of 
those  witnesses  whose  names  were  given,  and 
could  not  extend  in  the  general  manner  here 
required,  to  those  witnesses  with  whose  names 
the  plaintiff,  it  appeared,  was  as  yet  unac- 
quainted. 

Patteson^  J. — It  appears  to  me  that  the  case 
of  Dimand  v.  f^allance^  is  exactly  in  point. 
The  mar^nal  note  of  that  case  is  "  in  an  ap- 
plication to  examine  witnesses  abroad,  by  a 
cotnirossion  under  I  W.  4,  c.  22,  s.  4,  the 
Court  will  allow  the  commission  to  go  for  the 
examinniion  of  witnesses  not  named  in  the 
rule,  if  the  names  of  certain  witnesses  are 
given."  On  the  authority  of  that  case,  the 
present  rule  may  be  made  absolute  in  the 
form  requiretl. 

Rule  absolute. — Reres/ord  v.  Easthope,  H. 
T.  1810.     Q.  B.  P.  C. 

•  7  D.  P.  C  690. 


JDDOMCNT  AGAINST  CASUAL  EJKCTOR. — SPB< 
CIAL  SBRVICE.^DAUGHTBR. 

In  a  case  where  a  tenant  in  possession  was 
beeUridden,  a  service  on  the  daughter,  who 
tPtts  residing  with  the  tenant,  was  held  suf- 
Jlcient  to  justify  the  Court  in  granting  a 
rule  v\n  for  Judgment  against  the  casual 
ejector. 

In  this  ease  a  service  was  effected  in  the 
following'  manner :  — ^The  person  endeavouring 
to  effect  R  service  of  the  declaration  in  eject- 
ment  went  to  the  premises  in  question,  and 
there  found  that  the  tenant  in  possettsion  was 
not  to  be  seen,  but  a  daughter  of  the  tenant 
was  there,  residing  with  her  mother,  the  tenant. 
The  dRii^hter  stated  that  her  mother  was  bed- 
ridden, and  could  not  be  spoken  to. 

Kempson  moved  for  judgment  against  the 
casual  ejector,  on  an  affidavit  stating  these 
facts.  The  affidavit  did  not  state  that  the 
ileponeat  believed  the  information  obtained 
from  the  daui^hter. 


Rule  nisi  accordingly — Doe^,  Frost  v.  Roe, 
H.  T.  1840.  Q.  B.  P.  C. 


JUnOMENT  AS  IN  CASE  OF  A  NONSUIT.-* 
PKREMPTORT    UNDERTAKING. —  SITTINGS    IN 

TERM. 

Where  a  peremptory  undertaking  has  been 
given  to  tryat  the  first  sittings  in  term, 
and  which  is  not  fulfilled ;  judgment  as  in 
case  of  a  nonsuit  may  be  obtained  in  the 
same  term. 

In  this  case  a  rule  for  jodgnient  as  in  case 
of  a  nonsuit  was  obtained,  and  discharged  on 
a  peremptory  undertaking  to  try  at  the  first 
sittings  in  the  present  term.  The  sittings  passed 
without  giving  notice  of  trial,  or  putting  down 
the  cause  for  that  purpose. 

j4rchbold  now  moved,  after  the  sittings  had 
passed,  for  judgment  absolute  as  in  case  of  a 
nonsuit ;  under  the  circumstances,  there  was 
no  objection  to  making  the  present  application. 
A  default  in  fulfilling  that  undertaking  had 
been  committed,  and  the  opportunity  of  curing 
that  default  had  been  permitted  to  go  by. 

Patteson,  J. — It  is  no  objection  to  the  appli- 
cation ;  a  default  has  been  clearly  committed, 
and  therefore  you  may  take  your  rule. 

Rule,  absolute. — jlshion  v*  Johnson,  H.  T. 
1840.    Q.  B.  P.  C. 


EJECTSrSNT. —  8ERVICB   OF  nBCLARATION. — 
DATS. — NOTICE. 

fFhere  a  declaration  in  ejectment  was  wrongly 
intitled,  and  no  date  was  attached  to  the 
notice  of  the  declaration,  so  as  to  allow  the 
tenant  in  possession  to  know  the  real  term 
in  which  he  should  appear,  judgment  wilt 
not  be  (tllowed  to  be  signed  against  the 
casual  ejector. 

In  this  case,  which  was  an  action  of  eject- 
ment, the  declaration  was  entitled,  *'  In  the 
fourth  year  of  our  reign,"  which  period  had 
not  yet  arrived,  and  there  was  no  date  to  the 
notice  at  the  foot  of  the  declaration. 

Godson  moved  for  judgment  against  the 
casual  ejector. — ^I'he  affidavit  of  service  shewed 
that  the  service  had  been  strictly  personal  on 
the  tenant  in  possession.  He  submitted  th.it 
the  peculiarities  in  the  declaration  were  imma- 
terial. 

Patteson,  J. — I  think  the  defects  in  the  de- 
claration are  not  merelv  formal,  but  essential. 
Although  the  notice  retiuires  the  party  to  ap- 
pear in  the  next  Hilary  terra,  yet,  as  there  is 
no  date  to  the  notice,  the  tenant  can  nut  know 
that  ".Hilary  "  term  is  meant,  for  the  decla- 
ration is  wrongfully  entitled.  The  present 
rule  must  therefore  lie  refused. 

Rule  refused. — Doe  d.  Rogers  v.  Roe,  II.  T. 
1840.    Q.  B.P.  C. 
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AWARD. — ARBITRATION. — FATMSMT  OF 
MONBT. — SUNDAY. 


//  ii  no  graund  for  setting'  aside  an  award, 
that  ikearditratwr  has  directed  thept^fuent 
Ufa  sum  0^  money  to  6e  made  on  a  Sunday, 
although  tt  mould  he  an  answer  to  an  ap^ 
plication  for  an  attachment  onjhe  ground 
of  the  money  not  being  paid  on  that  day. 

This  was  an  action  on  an  a^eement  for  not 
acceptinj^  the  lease  of  certain  premises,  the 
^ood-will  of  a  certain  business,  and  stock  in 
trade  in  the  same.  The  declaration  con- 
tained four  counts.  The  first  was  a  special 
count  framed  on  the  amement  \  the  second 
was  for  goods  sold  and  delivered ;  the  third 
was  for  money  >>aid  to  the  use  of  the  defen- 
dant ;  and  the  fourth  on  an  account  stated. 
The  defendant  pleaded,  first,  non-  assumpsit  to 
the  whole  declaration.  He  then  pleaded 
seven  other  pleas  to  the  first  count,  and  in 
them  he  traversed  various  allegations  con- 
tained  in  that  count  He  pleaded,  ninthly,  to 
the  first  count,  fraud,  covin,  and  misrepre- 
seotativn;  tenthly,  to  the  second  and  third 
counts  a  set  off;  eleventhly,  to  the  second 
count  a  return  of  the  i^oods.  The  cause  came 
on  for  trial  at  the  last  Summer  assizes  for  the 
county  of  Surrey,  held  at  Croydon,  before 
Lord  Chief  Justice  TindaL  The  cause  was 
then  referred  lo  a  ffeotleman  of  the  bar,  and 
he  ultimately  made  bis  award  at  the  latter  end 
of  last  Michaelmas  Term. 

Dowling  now  moved  to  set  aside  the  award. 
The  arbitrator  by  his  award  directed  a  verdict 
to  be  entered  for  the  plaintiff  on  the  issue  on 
the  plea  of  non-assumpsit,  so  far  as  that  ap- 
plied to  the  first  count  in  the  declaration; 
and  for  the  defendant  so  far  as  it  applied  to 
the  other  counts.  He  also  found  for  the 
plaintiff  on  all  the  other  issues  in  the  cause.  He 
tlien  proceeded  to  assess  the  plaintiff^s  dama* 
ges  at  106/.,  on  all  the  issues  found  for  the 
plaintiff."  This,  it  was  submitted,  was  a  bad 
finding,  because  damages  could  not  be  as- 
sessed for  the  plaintiff  on  the  issues  of  set-off 
and  the  return  of  goods,  the  aflirmative  of  the 
issue  in  those  cases  lying  on  the  defendant. 
If  the  word  "issues'*  was  interpreted  as 
meaning  "count?,"  then  the  finding  was 
equally  objectionable,  because  the  arbitrator 
had  already  found  the  issue  on  the  second, 
third,  and  fourth  counts  in  favour  of  the  de- 
fendant. 

Tindal,  C.  J.—- The  meaning  of  the  arbitra- 
tor is  that  judgment  should  be  entered  up  on 
those  issues  on  which  in  point  of  law,  it  can 
be  entered  up.  The  intention  of  the  arbitrator 
is  sufficiently  clear. 

Bowling  then  objected,  that  the  arbitrator 
had  directed  the  costs  to  be  paid  on  the  1st  of 
December,  which  was  on  a  iSunday.  Payment 
of  money  must  be  considered  as  a  step  in  a 
cause,  or  legal  proceeding,  when  it  was  made 
pursuant  to  an  award,  and  consequently  was 
contrary  to  the  provisions  of  the  29  Charles  2. 
A  variety  of  cases  has  decided  that  any  step  in 
a  cause  taken  on  a  Sunday,  must  be  considered 
as  illegal. 


OB 


TindiR,  C.  J.— If  the  money  it  not  pod 
Sunday,  and  an  application  is  made  in  lespett 
of  such  non-payment,  this  objection  wonldbe 
a  good  answer  to  the  application.  I  do  not 
think  it  is  any  objection  which  will  afford  a 
ground  for  setting  aside  the  award  kaelf. 

The  other  Judges  concurred. 

Rule  vetmtd.-^Hobdeil  v.  MtHer.   H.  T 
1840.    C.  P.        

^pS^tqUfr  of  9Uag. 

TAXATION NOTICS.— master's  DISCRBTrOX. 

Taxation  i^  costs  may  take  place  ai  West- 

minster,  as  weUasat  the  Masier*s  Office, 

according  to  the  Master's  diseretian,  and 

a  notice  to  tax  there  is  consequenily  gvod. 

Erie  moved  to  review  the  taxation  and  set 

aside  the  writ  of  execution,  and  all  subsequent 

proceedings  in  this  case,  for  irr^pibuity.   The 

plamtiff 's  attorney  served  a  regular  notice  for 

i  qo^'SJ?'^  ®^  ^^^^  ®^  ^®  ^^  ^  November, 
1839.  The  taxation,  however,  not  being  com. 
pleted,  notice  of  continuance  was  served  oa 
the  eveninsr  of  that  day  for  twelve  o'clock  on 
Monday  the  25th,  at  Westminster;  before 
eleven  o  clock  on  the  morning  of  which  day 
defendant's  attorney  sent  not£e  of  his  olject.' 
ing  to  attend  at  Westminster;  upon  vrtiick 
the  taxation  was  completed  ex  parte^  and  exs. 
cution  immediately  issued. 

Erie  now  contended,  first,  that  saffide&t 
notice  of  continuance  had  not  been  given- 
and  secondly,  that  every  taxation  oorht  to  be 
made  regularly  in  the  Master's  Office;  and 
therefore,  that  a  party  cannot  be  compelled  to 
go  to  Westminster  against  his  will  for  the 
purpose  of  attending  one. 

Lord  ^binger,  C.  B.— This  notice  is  suffi- 
cient for  a  continuance,  as  by  the  original 
notice,  the  party  was  fully  apprised  of  t£  in. 
tended  taxation,  and  prepared  for  it  accord- 
mglv.  As  to  the  other  objection,  though  it 
might  be  one  for  the  Master  to  make,  it  can 
form  no  excuse  for  the  attorney.  It  is  only 
for  the  convenience  of  parties  that  the  Mastei4 
m  term  time  (during  which  this  taxation  was 
made)  attend  the  office  at  all. 

Rule  refused.— i?fo*(?v.  ^arr^ji,H.T.  1840. 
£xch. 
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Tuetday       ••    11    Petition!  ftnd  Motions. 

{Pi«a8,  Deniurrere,  Excep- 
tions,   Further    Direc- 
tions, and  Gaases. 
Lord  AUnger. 
Thursday      •  •     13    Petitions  and  Motions. 

r  Fleas,  Demurrers,  Excep- 
Friday  ••    14 'j      tions.    Further   Direc- 

L     tions,  and  Causes. 
Mr.  Baron  Aldenom, 
Saturday      ..     15    Causes. 
Monday       ..    24    Petitions  and  Motions. 

{Pleas,  Demurrer*, Excep- 
•     tions.    Further    Direc- 
tions, and  Causes. 
Wednesday..    26    Causes. 
Thursday     ..    27    Causes. 
Friday         ..    28    Causes. 
Saturday     ..    29    Causes. 
Monday  March  2    Petitions  and  Motions. 

{Pleas,  Demurrers, Excep- 
tions,   Further   Direc- 
tions, and  Causes. 
Wedne^ay  ..      4    Caiise><. 
Thursilay     . .      6    Petitions  and  Motions. 

r  Any  matters  standioff  over 
Friday  .  •      6  <      which  may  be  specially 

I     appointed. 

COMMON  LAW  SITTINGS. 


<Bu0rn*itf  3B(nr^. 
SMngB  tifter  Hilary  Term^  1840. 

MIDQLESBX. 

Saturday  .  Feb.   8    Common  Juries. 
Monday  .  Feb.  10^ 

inclusive.        J 

LONDON. 

Adjournment  day,  Friday,  February  1 4. 

The  Court  will  sit  on  Monday  Feb.  1 0th, 
for  Common  Jury  Causec,  hot  as  the  Common 
Jury  Causes  are  so  numerous  in  Middlesex, 
and  the  entry  is  not  large  in  London,  the 
Special  Jury  Causes  will  be  postponed  in 
Middlessx  severally  a  day,  and  the  Court  will 
remain  there  on  Friday  and  Saturday. 

BU8INB98  FOR  BAXTER  TBRBf. 

At  the  rising  of  the  (?onrt  on  Tuesday  after- 
noon. Lord  Denman  made  the  foHowmt?  an- 
nouncement. "  Next  Term  we  shall  hear 
motions— so  long  as  there  are  motions  for  New 
Trials  to  occupy  us,  and  then  the  -  Peremptory 
Paper ;  then,  most  likely,  we  shall  take  the 
Special  Paper  and  Crown  Paper  iq  order.  We 
mean  to  give  every  open  day  to  the  New  Trial 
Paper,  and  certainly  we  shall  proceed  with 
perfect  strictness  as  to  the  order  in  which  cases 

stand."  

Common  Jgitsut. 

SiUingt  afler  Hilary  Term,  1840. 

MIDDLBSBX. 

Thursday    Feb.    6] 

and  dailv  to        \  Special  Juries. 
WednesdaylFcb.  12j 

LONDON. 

Adjournment  day,  Friday,  February  14. 


LIST  OF   LAW  BILLS   IN  PARLIA- 
MENT. WITH  NOTBS, 


Kotttfe  of  Mjottift. 

Copyholds  Enfranchisement.    Ld.  Broogfaam. 
[In  Select  Committee.] 

PRIVATE  BILLS. 

No  Petition  will  be  received  after  the  6ih 
March. 

Nor  Report  of  Judges  thereon  after  22Dd 
May. 

%ovitt  oC  Commotuf. 

To  amend  the  Law  of  Copyright. 

Mr.  Seijeaot  Talfonrd. 
To  extend  the  Term  of  Copyrk^ht  in  Designs 
of  woven  Fabrics.  iStz  E.  Tenaauu 

[In  Committee.] 
To  carry  into  effect  the  Recommendation  of 
the  Ecclesiastical  Commissioners. 

Lord  J.  Russell. 

To  extend  Freemen  and  Burgesses'  Ri^rht  of 

Election.  Mr.  F.  Kelly. 

Drainage  of  Lands.  Mr.  Handley. 

To  amend  Tithes  Commutation  Act. 

[For  second  reading.]      Sir.  £.  Rnalcbbull. 
Vagrants'  Removal. 

[For  second  reading.] 
Small  Debt  Courts  for 

A^ton,  Liverpool* 

B  irkston  Ash,  &c.  Tavistock, 
Brighton,  Newton  Abbott, 

Bolton,  Wakefield  Manor* 

Marylebone, 
Summary  Conviction  of  Juvenile  Otfendera. 

[Fur  second  reading.]        Sir  E.  Wilmot. 
To  amend  (he  County  Constabulary  Act. 

Mr<  F.  Maok. 

To  amend  the  Laws  of  Turnpike  Trusts,  and 

to  allow  Unions.  Mr.  Mackinnoo. 


THE  EDITOR'S  LETTER  BOX. 


The  Court  of  Queen's  Bench  has  intiuiated 
its  intention  of  framing  a  rule,  by  which  par- 
ties moving  for  rules  to  qutuh  Coroner's  /«- 
quetlM  will  be  required  to  state  upon  aiirh 
rules  the  points  of  objection  intended  to  be 
insisted  upon.  This  was  mentioned  in  tbe 
case  of  Stockton  and  Darlington  Umiway  Com* 
pany  case,  on  the  30th  January. 

If  J.  L.  will  read  the  several  recent  articles 
in  this  work  on  the  subject  of  the  examination, 
he  will  find>  an  answer  to  his  question,  so  far 
as  any  regulation  exists. 

We  cannot  insert  Queries  indiscrinatofticly, 
but  useful  points  arising  on  Acta  of  PariStavcnt 
on  important  decisions  will  be  placed  In  tl0 
'*  Student's  Corner*'  when  our  space yinalti^ 
The  answers  to  them  shoul<l  be  coucisci' 

The  Quarterlv  Analytical  Digest  of  alt 
reported  Cases,  down  to  the  present  tinte,  wtR 
be  published  neat  week. 


KW  9,tiaX  0iMitV\itV* 


SATURDAY,  FEBRUARY  15,  1840. 


•• 


Quod  magis  ad  nos 


Pertinet,  et  aeacire  malum  est,  agUamis. 


Ho  RAT. 


THE  REVENUES  OP  THE  INNS  OF 

COURT. 


Wb  have  great  pleasure  in  recording  that 
at  three  out  of  the  four  Inns  of  Court  hand- 
some entertainments  irere  given  on  her 
Majesty's  wedding-day  to  their  respective 
members,  and  we  believe  that  the  Inns  of 
Chancery  were  equally  loyal.  The  de- 
faulter on  the  present  occasion  was  the 
Middle  Temple, — tohy  we  have  not  been 
infonned.  At  Lincoln's  Inn  there  was  the 
most  numerous  party ;  at  the  Inner  Temple 
the  best  cheer;  but  at  all,  as  we  understand, 
the  feast  passed  off  with  great  hilarity  and 
propriety. 

We  much  approve  of  these  professional 
festivals,   which  tend  to  promote   general 
good  feeling  among  all  classes,  but  while 
we  are  quite  willing  to  give  the  benchers 
due  credit  for  this  piece  of  liberality,  we 
must  take  this  opportunity  of  restating  our 
complaint  as  to  the  present  applici^tion  of 
the  revenues  of  the  Inns  of  Court.     In  our 
earlier  volumes  much  space  was  devoted  to 
this  subject,  and  such  of  our  readers  as  have 
any  cariosity  in  the  matter  can  refer  to 
them.      It  was  fully  proved,  as  we  think, 
that  the  present  benchers  of  the  Inns  of 
Court  hold  the  property  now  vested  in  these 
societies  as  trustees,  iar  the  benefit  of  their 
members;    that   at  present  they  do   not 
apply  this  property  according  to  the  inten- 
tions of  their  founders  ;  and  that  it  would 
be  of  great  advantage  to  the  members  of 
these  societies,  and  to  law  as  a  science,  it 
they  were  so  applied.     We  have  seen  no 
reason  to   change  our  opinions,  and  have 
not  recently  said  much  respecting  them, 
froai  the  apparent  hopelessness  of  seeing 
them  S/sted  on :  still  we  do  not  entirely  de- 
spair.  *  We  admit  that  our  hope  lies  in  the 
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t)encheTs  themselves,  rather  than  in  a  pres- 
sure from  without.  When  we  consider 
that  as  a  body  they  are  a  most  able  and 
honourable  class  of  men,  who  have  at  heart 
the  permanent  interests  of  their  profession^ 
we  would  fain  hope  that  at  some  time  or 
other  they  may  see  that  they  may  do  more 
for  its  benefit  than  they  do  at  present. 

We  have  heard,  indeed,  a  rumour  that  at 
^one  Inn  of  Court,  proverbial  for  its  riches, 
it  has  been  seriously  proposed  that  the 
benchers  should  now  proceed  to  divide  some 
portion  of  the  trust  property  among  its 
present  ns^mbers,  or  at  any  rate  declare  a 
dwidend.  The  future  ingress  of  members 
into  that  society  was  proposed  to  be  stopped, 
pr  at  uiy  rate  rendered  more  difficult,  and 
a  rest  was  to  be  taken  in  the  profits.  All 
admitted  after  a  certain  day  were  to  have 
no  right  to  the  property  then  acquired,  and 
thus  the  existing  members  might  have  had 
a  quiet  slice  of  the  accumulated  funds. 
However  pleasant  this  might  be  in  the  first 
instance,  we  are  rather  inclined  to  think 
that  in  the  long  run  it  would  be  found  to 
be  followed  by  those  disagreeable  conse- 
quences which  attend  the  appropriation  of 
tiie  property  of  others. 

We  have  already  proposed  that  public 
lectures  by  eminent  persons  should  be  de- 
livered in  the  halls  of  the  Inns  of  Court,  to 
their  respective  members  gratuitously,  and 
that  examinations  should  be  made  before 
degrees  be  granted.  We  have  now  further 
to  p^int  out  that  the  benchere  might  greatly 
assist  the  law  as  a  scieiice,  if  they  were  to 
promote  the  compilation  of  valuable  legal 
works  of  research.  There  are  many  books 
which^  although  they  may  not  offer  a  suffi- 
cient encouragement  to  a  bookseller  to  un- 
dertake their  publication,  yet  would  be  of 
great  benefit  to  the  profession  if  compiled. 
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There  are  also  many  members  of  the  pro- 
fession who,  although  they  may  be  unqua- 
lified for  the  more  brilliant  walk»  of  the 
profession,  yet  might  be  here  advanta- 
geously occupied.  We  venture  to  throw 
out  this  suggestion,  with  a  sincere  belief 
that  the  learned  persons  who  act  as  benchers 
are  really  desirous  of  benefitting  the  pro- 
fession of  which  they  are  the  ornaments. 


THE  BUSINESS  OF  THE  HOUSE 
OF  COMMONS. 


the  private  bosinesss  of  Parliament.  Tlie 
committee  consists  of  Mr.  Freshfield,  Mr. 
Hayter,  Sir  Edward  Sugden,  Dr.  NichuO, 
Sir  Charles  Grey,  Mr.  Darby,  Mr.  Blake, 
Mr.  James  Stewart,  and  Mr.  Serjeant Cuny. 
Five  to  be  a  quorum. 


CHANCERY  REFpRM. 


Thb  business  of  the  House  of  Commons, 
which  peculiarly  concerns  our  readers,  is 
not  so  much  that  which  is  transacted  in  the 
Mouse,  as  that  which  is  done  in  the  parts 
adjacent — the  committee  rooms.     Two  im- 
portant changes  have  taken  place  as  to  this 
in  the  present  session.      In  the  first  place 
the  act  ci  last  session  for  the  Trial  of  Con- 
troverted Elections  (2  &  3  Vict.  c.  38  ;  see 
ante,  p.  34,)  having  come  into  operation, 
the  names  of  all  the  members  of  the  House 
were  called  over,  and  the  following  excuses 
from  serving  having  been  made  at  the  time, 
were  allowed: — Certain   members  on   ac- 
count of  their  being  upwards  of  sixty  years 
of  age ;  certain  members  from  absence  and 
ill  health.      Ihe  Attorney   General  until 
Easter,  "from  the  peculiar  circumstances 
-of  the  business  of  his  office."     Lord  John 
Russell,  Colonial  Secretary,  the  Chancellor 
of  the  Exchequer,  and   L(ird  Palmerstori, 
Foreign  Secretary,  from  their  official  em* 
ploy  men  ts.      Certain   other    members,   as 
being  petitioned  against ;  and  lastly,  cer- 
tain other  members,  as  not   having   been 
returned  fourteen  days,  and  liable  therefore 
to  be  petitioned  against.     These  were  the 
only  excuses  either  attempted  to  be  made, 
or  allowed  by  the  House.      On  the  7th  of 
February  the  General  Committee  of  Elec- 
tions was  sworn.     They  are  Mr.  Greene, 
Mr.  Wm.  Miles,  the  O'Connor  Don,  Mr. 
Ord,  Mr.  Strutt,  and  Mr.  John  Young. 

llie  other  alteration  is  as  follows: — (hi 
the  11th  of  February,  in  pursuance  of  the 
recommendation  of  the  Report  of  the  Select 
Committee  on  Private  Business  of  last  ses- 
sion,* a  Select  Committee  was  appointed, 
to  which  all  Divorce  Bills  should  be  re- 
ferred. This  was  partially  tried  in  the  last 
session,  but  the  present  committee  consists 
wholly  of  lawyers,  and  their  appointment  is 
an  important!  tep,  as  we  think,  towards 
affording  a  better  tribunal  for  disposing  of 

•  Sec  18  L.  O.  331,  402. 


Thb  state  of  the  Courts  of  Chancery  coH' 
tinues   to   attract  much  public  attentioB. 
Returns  have  been  moved  for  respecting 
the  Six  Clerks'  and  Master's  Offices,  which, 
if  made,  will  proVe  the  truth  of  the  state- 
ments which  have  appeared  from  time  to 
time  in  these  pages.     Sir  Bdward  Sugdea 
gave  notice  that  he  would,  on  an  early  daj, 
call  the  attention' of  the  House  to  the  state 
of  the  Court  of  Chancery ;  but  on  the  next 
day  Lord  John   Russell,  in  answer  to  a 
question  respecting  the  Judicial  Committee 
of  the  Privy  Council,  said  that  the  Lord 
Chancellor   would    shortly   introduce   into 
the  House  of  Lords  a  bill  for  the  imprpre- 
ment  not  only  of  the  Judicial  Committee, 
but  of  the  Courts  of  Equity.     We  rejoice 
to  hear  this,  although  it  is  only  what  we 
have    led    our  readers    to   expect.       We 
believe  diat  we  can  state  from  good  autho- 
rity,  that  the  Lord   Chancellor*s   scheme 
will  embrace  the  abolition  of  the  Equity 
Exchequer,  the  appointment  of  two  new 
Equity  Judges,  the  remodelling  the    ap- 
pellate jurisdiction  of  the  House  of  Lords, 
as  well  as  a  very  considerable  reform  both  in 
the  Masters'  and  Six  Clerks'  Offices.     We 
await  the  new  bill  with  much  expectation ; 
and  we  apprehend  that  until  it  is  introduced 
no  other  step  will  be  taken  in  this  matter. 


THE  PROPERTY  LAWYER. 


DISTRESS  FOR  RBNT-CHARGS. 

Thkrb  are  at  common  law  three  manner  of 
rents, — rent-service,  rent-charge,  and  rent- 
seek.  These  are  the  general  divisions  of 
rent,  but  the  difference  between  them  ia 
respect  of  the  remedy  to  recover  them  is 
now  totally  abolished.  4  G.  2,  c.«28; 
2  Blackstone by  Stewart,  p.  ^^'^^^.^^j^^ 
cording  to  the  older  authoriti^.^MAl  * 
rent  is  severed  by  the  act  of  the  pai^f  Ai 
tenant  shall  not  be  liable  to  several  Ah 
tresses.  Bro.  Abr.  Distresses,  60 ;  OiDk  ia 
Rents,  1 64 ;  Roll  y.\Osbom,  Hob.  25 ;  fF«f- 
ton  V.  Shirt i  Cro.  Eliz.  743.  However,  tfaia 
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opinion  is  now  overruled.  In  Bac.  Abr. "  Rent 
M."  it  is  laid  down  that  if  A.  possessed  of  a 
term  for  twenty  years,  leases  it  for  ten  years, 
reserving  30/.  rent,  and  afterwards  devises 
20/.  of  the  rent  to  each  of  his  three  sons, 
equally  to  be  divided,  this  is  a  good  devise, 
and  each  of  his  sons  shall  have  an  action  of 
debt  for  his  third  part,  though  the  reversion 
remains  entire,  for  there  is  nothing  in  the 
nature  of  the  thing  to  hinder  such  a  divi- 
sion or  apportionment ;  and  in  Colbome  v. 
Wright,  2  Lev.  239,  it  was  held  that  by 
conveyance  of  devise  or  fine  to  uses,  a  rent* 
charge  may  be  divided  without  the  assent  or 
attornment  of  the  tenant,  and  so  as  to  make 
him  liable  to  several  distresses,  because  his 
assent  or  attornment  is  not  necessary  to  the 
perfection  of  those  conveyances;  and  this 
case  has  been  followed  in  a  recent  case,  in 
which'  Lord  Abinger,  C.  B.,  among  other 
points,  adverted  to  this,  and  thus  clearly 
expressed  the  opinion  of  the  Court :  — 

*'The  principal  point  in  the  case  was, 
whether  one  tenant  in  common  of  a  rent- 
charge  could  distrain  for  his  undivided  share, 
it  being  contended  that,  upon  these  plead- 
ings it  must  be  taken  that  the  rent  in  ques- 
'tion  was  a  rent -charge,  at  least  not  a  rent- 
service,  which,  it  is  admitted,  might  be  di- 
vided, so  as  to  leave  a  power  of  distress 
incident  to  each  portion.     And  we  think 
that  the  assumption  was  proper ;  but  on  a 
review  of  the  authorities,  which  were  very 
ably  discussed  at  the  bar,  we  are  of  opinion 
that  a  rent-charge  may  be  divided  by  the 
act  of  the  party,  and- that  the  assignee  of 
each  portion  may  distrain  for  it.     That  it 
was  severable  by  act  of  law,  was  admitted 
to  he  clear ;  and  also  it  was  agreed  that  it 
could  be  divided  with  the  attornment  or 
express  consent  of  the  person  chargeable 
with  it  ;  but  it  was  contended,  that  vrithout 
such  attornment  or  consent  it  could  not  be 
done,  on  the  ground  that  the  party  would 
be  made  Uable  to  several  distresses  for  the 
same  rent.     It  has,  however,  been  decided 
by  a  majority  of  judges,  with  reference  to  a 
rent  service  disconnected  from  the  reversion, 
that  it  might  be  divided  by  will,  in  the  case 
of  Arda  v.  H^atkins,  Cro.  Eliz.  637,  651 ; 
though  the  same  objection  was  stated,  but 
it  was  answered,  that  it  was  the  tenant's 
own  fault,  and  if  he  paid  the  rent,  he  would 
avoid  it «  and  it  was  also  said  that  the  de- 
vise would  enure  without  attornment ;  and 
a  sio^Iar  point  was  decided  by  the  whole 
Cotut  in  Colbome  v.  Wright,  2  Lev.  239, 
with  respect  to  a 'rent-charge;  and  it  was 
held  that  by  ^e  conveyance  of  devise,  and 
fine   to  uses,  the  rent  might  be  divided 


without  the  consent  or  attornment  of  the 
party,  because  his  consent  is  not  necessary 
for  the  perfection  of  these  conveyances.  It 
is  true  that  the  divided  portions  of  the  rent- 
charge  had  reunited  in  one  person,  in  whose 
right  the  action  was  brought,  but  the  case 
was  not  settled  on  that  ground,  but  on  the 
general  proposition  laid  down  by  the  Court, 
that  the  rent  might  be  divided.  We  think, 
therefore,  on  the  authority  of  these  deci- 
sions, that  the  rent  was  legally  divided  in 
this  case  by  will,  and  by  deed  oparating 
under  the  Statute  of  Uses ;  and  as  attorn- 
ment, since  the  statute  of  4  Anne,  c.  16,  is 
no  longer  necessary  to  the  perfection  of  any 
grant,  we  should  probably  hold  that  the 
form  of  the  conveyance  would  not  make 
any  difference.  And  this  view  of  the  case 
agrees  with  what  may  be  inferred  firom 
Bacon*s  Abridgment.  •  Rent.  M. '  to  have 
been  the  opinion  of  Chief  Baron  Gilbert  on 
this  point."  Rivis  v.  Watson,  5  Mee.  & 
W.  255. 


NEW  BILLS  IN  PARLIAMENT. 


AMENDMRNT  OF  TITHBS  COMMUTATION  ACT. 

This  18  a  bill  further  to  explain  and  amend 
the  acts  for  the  Commutation  of  Tithes  in 
England  and  Wales.  It  recites  that  by  the 
6  &  7  W.  4,  c.  71,  8.  67,  it  is  enacted,  that 
from  the  first  day  of  January  next  following 
the  confirmation  of  any  apportionment  in  any 
parish  under  the  said  art,  the  lands  of  such 
parish  shall  be  absolntelv  discharged  from 
tithes,  except  as  in  the  said  act  is  provided  in 
certain  cases,  and  instead  thereof  there  slisll 
be  payable  to  the  person  entitled  to  such 
tithes,  and  in  that  behalf  mentioned  in  the  said 
apportionment,  a  sum  of  money  in  the  nature 
of  a  rent-charge  issuing  out  of  the  lands 
charged  therewith ;  and  that  by  1  Vict.  c.  69, 
8.  11,  pro^ion  is  made  for  the  lands  in  a 
parish  being  dischai^ed  from  tithes,  (except 
as  in  tlie  said  first  recited  act  is  excepted)  by 
agreement  between  the  parties  to  any  parochial 
agreement  or  supplemental  agreement,  from 
certain  days  preceding  or  following  the  con- 
firmation of  tue  apportionment,  instead  of  the 
said  first  day  of  January  next  following  such 
confirmation  ;  but  so  that  the  first  payment  of 
the  rent-charge  he  made  and  recoverable  at  the 
expiration  of  sue  calendar  months  from  the 
time  from  which  such  lands  are  discharged  from 
the  payment  of  tithes ;  and  by  an  act  passed 
m  die  last  session  of  parliament,  2  &  3  Vict, 
c.  ()2,  8.  10,  the  commissioners  appointed 
under  the  said  first  recited  act  are  enabled  by 
their  award,  and  the  land-owners  and  tithe« 
owners  by  supplemental  agreement,  in  like 
manner  to  fix  the  period  at  which  any  rent* 
charge  shall  commence. 
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And  that  after  an  agFeemeiit  for,  or  award 
of,  rent-cliar^e  has  been  made  and  eolifirmed 
by  the  said  commissioners,  much  delay  is 
often  occasioned  in  settling  and  adjusting  the 
apportionment  before  the  same  can  be  con- 
firmed by  the  commissioners,  and  by  reason 
of  the  lands  remaining  sulyect  to  tithes  or 
composition  for  tithes  in  the  meanwhile,  such 
tithes  in  many  cases  continue  to  be  taken  in 
kind,  or  may  be  so  taken  on  the  determination 
of  any  composition  existing  at  the  date  <ff  such 
agreement  or  award,  notwithstanding  that  the 
pjirties  have  agreed  for,  or  the  commissioners 
awarded,  the  sum  which,  under  the  provisions 
of  the  said  acts,  ought  to  be  taken  as  the  per- 
manent rent-charge  payable  instead  of  such 
tithes ;  and  great  hardship  is  thereby  occa- 
sioned, contrary  to  the  spirit  and  intent  uf  the 
Btid  acts.  , 

The  proposed  enactments  are : 

K  That  in  every  case  where  an  annual  sum 
hy  way  of  rent-charge  shall  have  been  fixed  in 
any  parish,  instead  of  the  tithes  of  such  parish, 
ehher  by  agreement  or  award,  it  shall  be  lawful 
for  the  said  commissioners,  by  a  declaration 
in  writing  under  their  hands  and  seal  of  office, 
or  the  hands  of  any  two  of  them,  at  any  period 
after  the  confirmation  of  any  such  agreement 
or  award  respectively,  and  before  the  confirma- 
tion of  the  apportionment  to  be  made  in  res- 
pect of  the  rent  charge  so  fixed,  upon  the 
application  in  writing  of  any  land-owner,  and 
upon  his  giving  such  security  to  the  said  com- 
missioners as  they  shall  in  their  discretion 
think  sufficient  for  the  due  payment  to  the 
parties  entitled  thereto  of  such  rent-charge 
from  the  period  to  be  fixed  in  such  declaration, 
.to  detdare  that  the  lands  in  such  parish  shall 
be  discharged  from  the  payment  or  render  of 
tithes,  or  composition  or  rent  instead  of  tithes, 
from  such  day  as  the  said  commissioners  shall 
^H  in  such  declaration  in  that  respect;  and 
that,  instead  thereof,  the  annual  payment  or 
rent- charge  so  fixed  by  any  such  award  or 
agreement  respectively/  shaU  be  paid  to  the 
person  entitled  to  the  same  by  half  yearly  pay- 
ments, commencing  and  calculating  from  such 
period  of  discharge  from  tithes  named  in  such 
declaration  as  aforesaid. 

2.  That  in  every  such  case,  if  the  land  owner 
giving  security  shall  not  make  due  payment  to 
the  person  entitled  to  the  same  according  to 
the  tenor  of  such  security,  it  shall  be  lawful 
for  the  said  commissioners  from  time  to  time, 
as  and  when  any  half-yearly  payment  of  such 
rent-charge  shall  accrue,  and  the  same  or  any 
part  thereof  shall  remain  unpaid  for  the  space 
of  twenty-one  days  from  any  day  fixed  for  pay- 
ment thereof,  and  notwithstanding  judgment 
shall  have  been  previously  issued  in  respect  of 
any  former  arrears,  to  sue  for  and  recover  any 
such  half-yearly  payment,  or  so  much  thereof 
as  shall  from  time  to  time  remain  unpaid  in 
reanect  thereof,  against  the  land  owner  giving 
such  security,  by  taking  out  a  summons,  re- 
turnable before  a  judge  at  chambers,  to  com- 
pute what  is  due  in  respect  of  such  rent-charge  ; 
and  it  shall  be  .lawful  for  any  judge  before 
whom  such  summons  shall  be  returnable,  on 


production  of  sach  secnritv,  and  on  proof  hy 
affidavit  of  the  amount  so  due  as  aforesaid,  and 
of  the  service  of  such  summons  on  such  land- 
owner or  on  any  occupier  of  any  of  the  lands 
of  such  land-owner,  m  any  such  parish,  l^ 
leaving  the  same  at  his  place  of  abode,  to  order 
judgment  to  be  signed  at  the  suit  of  the  aid 
commissioners,  and  execution  to  issue  in  due 
course  against  such  land-owner  accordingly, 
or  his  goods,  chattels  and  estates,  for  the 
amount  so  due,  and  the  costs  of  such  applica- 
tion,  judgment  and  execution,  as  in  the  case  of 
an  ordinary  judgment  in  an  action  of  debt ; 
and  such  security  shall  be  available  against 
such  land -owner  giving  the  same  op  to  and 
including  the  half-yearly  payment  accnuDg  due 
next  before  the  confirmation  of  such  appor« 
tionment,  and  shall  be  in  full  force  notwith- 
standing  any  change  in  the  party  entitled  to 
such  rent- charge. 

3.  That  in  every  such  case  the  said  com- 
missioners  shall  make  due  inquiry  as  to  any 
payment  of  rent- charge  made  by  any  such 
land-owner,  in  respect  of  such  security,  pre- 
vious to  the  confirmation  of  such  apportion- 
ment of  such  rent-charge,  and  shall  indorse 
on  such  apportipnment  a  certificate  of  every 
such  payment;  and  such  landowner  shall 
th<>reupon,  after  a  cdbfirmation  of  such  i^por- 
tionment,  be  entitled  to  recover  the  amount 
specified  in  such  certificate  against  the  lands 
of  the  said  parish  subject  to  such  rcnt-chan?e. 
in  the  proportions  fixed  by  such  apportion- 
ment, by  distress  and  entry  on  sucn  lands 
respectively,  and  shall  have  the  like  remedies 
or  modes  of  recovery  as  are  given  to  the 
owners  of  rent  charge  for  recovery  thereof  in 
the  said  recited  acts,  or  any  of  them. 

4.  If  security  insufficient,  arrears  niay  lie 
recovered  as  if  accruing  after  the  apportion- 
ment. 

5.  Security  to  be  free  of  stamp  duty. 

6.  Extension  of  power  to  fix  sum  to  be  paid 
after  determination  of  composition,  and  period 
for  commencement  of  rent-charge.  2  &  3 
Vict.  c.  G2,  s.  10. 

7.  Extension  of  powers  to  substitute  fixed 
rent- charge  instead  of  contingent  rent-charge, 
2  &  3  Vict.  e.  62.  s.  11. 

8.  Extension  of  powers  in  respect  of  lammas 
and  common  lands,  2  &  3  Vict.  c.  62,  s  l.'i. 

9.  That  so  much  of  the  said  lastly-recited 
act  as  relates  to  the  vesting  of  an  estate  of 
inheritance  as  to  any  lands  in  any  ecclenastical 
tithe-owner  and  his  successors,  notwithstandini^ 
the  same  be  made  by  any  corporation  sole  or 
aggregate,  or  any  trustees  or  feoffees  for 
charitable  purposes,  otherwise  restndoed  from 
or  incapable  of  making  any  such  valid  con^ 
veyauce  or  assurance,  extends  to  trustees  or 
feoffees  of  parish  property,  orofpropc^g^lield 
by  or  vested  in  such  trustees  o|^  ~ 
parochial  or  other  uses  or  pur] 
nature  of  a  parochial  or  public 

10.  That  in  any  case  where  t&t^ 
parochial  agreement,  or  the  ooi 
the  case  of  an  award,  shall  haret  ^ 
according  to  the  provisions  of  the  said  rtcittxl 
acts^  to  ascertain  and  fij^  a  rent-charge  in  anv 
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paruh  wherein  any  of  the  lands  shall  at  the 
time  of  making  such  agreement  or  award  be 
cultivated  as  hiop  grounds  or  market  gardens, 
and  in  ease  of  proceeding  by  award  when  notice 
shall  have  been  ^vtn  that  the  tithes  of  any  of 
the  lands  so  cultivated  should  be  separately 
Tallied,  it  shall  be  lawful  for  the  said  parties 
to  declare  in  such  agreement,  or  for  the  said 

.  commissioners  to  declare  in  such  award,  the 
amount  of  extraordinary  charge  per  acre  to  be 
in  futore  payable  in  respect  of  hop  grounds 
and  market  gardens  or  any  district  therein 
respectirely  in  such  pariah ;  and  the  rent- 
charge  mentioned  in  every  such  agreement  or 
awara  respectively  shall,  subject  to  the  addition 
of  such  acreable  extraordinary  charge,  consist 
of  the  amount  agreed  for  or  awaraed  in  re- 
spect of  the  tithes  in  such  parish,  other  than 
the  tithes  of  the  lands  cultivated  therein  as 
hop  grouada  and  market  gardens  respectively, 
and  the  ordinary  charge  in  respect  of  the  lancis 

so  cultivated  as  hon  grounds  and  market  gar* 

dens  respectively  aaded  thereto. 

1 1 .  Extraordinary  rent- charge  need  not  he 
distinguished  on  separate  lands  in  apportion- 
ment. 

12.  Half-yearly  payneote  of  rent-charge  to 
be  regulatea  by  averages  declared  in  January 
preceding,  under  6  &  /  W.  4,  c.  71>  s.  67. 

13.  Gommiasioners  may  adjudicate  parochial 
boundariea  on  requisition  of  land-owners  of 
any  parish,  2  &  3  Vict,  c  62,  ss.  33,  34.  3h. 

14.  This  act  to  be  taken  as  part  of  recited 
acts,  and  of  1  &  2  Vict.  c.  64. 


substance  of  his  materials,  we  select  the 
subject  of  Lfiw  Agents,  of  whose  employmetU 
he  thus  treats : 
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Tke  Pocket  Lawyer :  a  Practical  Digest  of 
the  Law  of  Scotland,  Mercantile  Law  of 
Great  Britain,  and  Forms  regulating  the 
Law  of  Scotland,     Bj  Alexander  Mac- 
allan, Esq..  Advocate.     Cannon,  Edin- 
burgh ;  Butter^'orth,  London. 

Wb  noticed  some  years  ago  an  early  edition 
of  this  work.  The  author's  plan,  since  that 
time,  has  been  considerably  improved.  It 
originally  comprised  a  selection  of  those 
branches  of  law  only  which  are  of  more 
prominent  interest  than  others ;  but  it  is 
now  much  extended,  and  contains  a  tolerably 
complete  Digest  of  the  Iaw  of  Scotland, 
with  the  Forms  applicable  to  such  I^aw, 
and  a  Digest  of  the  Mercantile  Law  of 
Great  Britain.  The  latter  portion  of  the 
work^inll,  no  doubt,  be  useful  in  Scotland : 
beayHft?  fltre  already  in  possession  of  very 
aUi^l)%eits.  Many  parts  of  the  Law  of 
Seotfmd  ought  to  be  known  to  the  English 
practilioner,  and  the  present  volume  in  a 
cbncifl«  form  supplies  the  information  re- 
quired. As  an  example  of  the  ability  with 
which  Mr.  Macallan   hae  condensed  the 


The  employment  of  a  law  agent  may  be 
verbal. 

'*  Putting  into  his  hands  the  service  copy  of  a 
summons  is  employment  to  defend ;  but  he 
has  no  recourse  on  a  nominal  defender  when 
he  receives  the  service  copy  and  takes  his  in- 
structions from  the  party  interested. 

'*  And  employment  is  inferred  when  a  party 
signs  a  pleading. 

"  Also  when  the  dient  knows  of  a  suit  and 
does  not  disclaim  it. 

"  And  putting  into  the  hands  of  a  law  agent 
a  bill  is  employment  to  recover  payment. 

"  And  employmcDt  to  recover  a  debt  in- 
cludes all  measures  mthin  the  exercise  of  a 
sound  discretion. 

**  But  einployment  to  conduct  a  suit  before 
an  inferior  Court  does  not  authorise  an  advo- 
cation to  the  Court  of  Session. 

'*  And,  excepting  against  her  husband^  a 
married  woman  cannot  authorize  a  suit. 

"And  an  authority  to  conduct  a  suit  is  no 
authority  to  compromise  it,  the  compromise 
binding  the  agent  only. 

**  And  a  p'uTty  is  not  liable  for  the  expense 
of  measures  not  authorized,  though  the  obli- 
gation of  another  party  for  whom  he  was 
cautioner  should  be  thereby  discharged. 

"  But  a  party  has  been  held  bound  by  an 
amicable  judgment  consented  to  by  hia  counsel 
in  Court. 

"And  a  law  agent  is  liable  for  tlie  charges 
of  another  law  agent  whom  he  employs  in  the 
affairs  of  his  client. 

"  But  not  in  so  far  as  the  agent  employed 
may  take  his  instructions  from  the  client. 

,  *'  And  local  practice  may  relieve  a  law  agent 
from  the  charges  of  another  law  agent  so  em- 
ployed." 

Of  their  "  Accounts  "  or  Bills  of  Costs^ 
(as  they  are  called  on  this  side  the  Tweed) 
he  says, — 

"  The  account  of  a  law  agent  for  conducting 
a  suit  is  not  due  till  taxed  by  the  auditor  of 
Court. 

"  And  honouring  a  draft  for  the  amount 
does  not  exclude  taxation. 

"Nor  a  writing  by  the  client  holding  the 
accounts  to  iJe  correct. 

"  And  an  agent  who  acts  without  a  license 
has  no  claim  either  for  remuneration  or  out- 
kya. 

"  But  the  objection  is  excluded  when  a  de* 
cree  inforo  is  obtained  before  it  is  made. 

"And  where  expenses  had  been  found  due 
to  a  pursuer,  decree  for  the  amount  as  taxed 
was  allowed,  though  it  was  objected  that  his 
agent  had  acted,  during  the  currency  of  the 
account,  without  a  licence.. 

*'And  when  expenses  are  found  due  in  a 
cause,  the  agent  is  entitled  to  judgment  in  his 
own  name. 

"And  though  judgment  in  his  own  name 
should  not  be  obtained^  intimation  to  the  party 
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liable  will  prevent  compensation  between  the 
parties. 

''And  after  a  favourable  jud^ent,  or  a 
judgment  indicatinfr  success,  the  agent  on  that 
side  is  entitled  to  prosecute  the  cause  to  a  con- 
clusion, to  recover  his  expenses,  though  the 
cause  should  be  compromised  by  the  parties. 

"  But  expenses  found  due  to  one  partv  may 
be  compensated  with  expenses  found  aue  to 
the  other. 

"  And  the  agent  has  no  preference  over  the 
money  found  due  to  his  client  in  his  own 
right,  and  an  assignation  mil  not  prevent 
compensation  on  a  counter-claim. 

"And  an  arrestment  is  preferable  to  the 
clidm  of  a  law  agent  over  the  expenses  found 
due  to  his  client. 

"  A  law  agent  has  also  a  lien  or  right  of  re- 
tentioUf  in  security  of  his  account,  over  the 
papers  of  his  client  in  his  possession. 

''And  his  lien  is  preferable  to  an  heritable 
security,  though  completed  by  infeftment  be- 
fore he  obtained  possession  of  the  papers. 

"  And  he  is  not  bound  to  exhibit  the  papers 
at  the  suit  of  his  client,  though  only  to  prove 
a  fact. 

"And  the  lien  is  not  lost  by' producing  the 
papers  in  a  process. 

"  Nor  by  sending  them  to  another  agent  in 
the  business  of  his  client. 

"  But  he  is  bound  to  exhibit  the  papers  at 
the  suit  of  a  third  party,  when  the  exhibition 
is  not  to  benefit  his  client. 

"  And  he  has  no  lien  over  papers  in  a  pro- 
cess not  previously  in  his  hands. 

"  Nor  over  papers  not  put  into  his  hands 
professionally. 

"  Nor  over  titles  only  put  into  his  hands  to 
say  whether  he  will  accept  them  as  a  security 
for  a  separate  debt. 

"  Nor  over  papers  belonging  to  third  parties, 
put  into  his  hands  by  his  clients. 

"  Nor  over  papers  put  into  his  hands  by  hit 
client,  after  the  client  is  bankrupt. 

"Aiid  he  has  no  lien  for  cash  advances,  but 
only  for  his  business  accounts. 
.  "Or  accounts  contracted  by  him  to  other 
agents  in  the  business  of  his  client. 

"  When  his  claim  is  constituted,  he  is  not 
bound  to  exhibit  or  deliver  the  papers  till  he 
be  paid. 

"  But  when  not  constituted  he  is  bound  to 
deliver  them  on  security  for  payment  when 
constituted." 

Regarding  their  professional  responsibi' 
Uty,  Mr.  Macallan  thus  describes  the  state 
of  the  Law: 

"  A  law  aj^ent  who  neglects  the  business  en- 
trusted to  him  is  liable  for  the  loss  sustained 
by  his  client. 

"  Sa  when  he  neglects  to  negociate  a  bill, 
he  is  liable  for  the  debt. 

"Also  when  he  loses  a  bill. 

"  Also  when  he  loses  a  process  containing  a 
judgment  inforo, 

"  Also  when  he  neglects  to  aliment  a  debtor 
in  prison,  and  the  debtor  in  consequence  gets 
free. 


«« 


Also  when  he  neglects  to  intimate  an 
signation. 

"  Also  when  he  neglects  duly  to  inquire  into 
the  solvency  of  a  cautioner  in  a  suspension. 

"Also  when  he  lends  the  money  of  his 
client  on  insuffident  security  without  seait^- 
ing  the  records. 

"Also  when  he  is 
on  which  he  lends  the  money  of  his 
imperfect. 

"  And  where  the  agent  of  the  borrower  of 
money  knew  that  the  security  given  for  the 
money  was  inadequate,  he  was  held  liable  to 
the  lender. 

*'  And  an  agent  was  held  liable  for  money 
lent  on  a  securitv  which  he  had  completed  in 
a  form  not  established  in  practice,  and  which 
was  postponed  in  a  competition. 

"And  where  a  purchaser  resiled  from  an 
improbative  missive  of  sale,  the  agent  entrusted 
with  the  preparation  of  the  missive  was  h^d 
liable  in  damages  to  the  seller. 

"  And  an  agent  who,  after  being  employed 
to  get  securitv  for  a  debt,  obtained  from  the 
debtor  a  gooa  security  for  a  debt  due  to  him- 
sdf,  and  an  imperfect  securitv  for  the  debt 
due  to  his  employer,  was  hela  liable  in  the 
debt  due  to  his  employer. 

"  And  an  agent  who  was  instructed  to  do 
diligence,  to  put  his  client  on  an  equality  with 
other  creditors,  and  who  stopped  in  the  coarse 
of  his-  measures,  without  informing  his  client, 
was  held  liable  in  the  sum  wluch  the  measures 
would  have  secured. 

"  And  an  agent  was  held  liable  in  damages 
who  neglectea  to  extend  a  writing  on  stamped 
paper. 

"  And  an  agent  is  not  relieved  of  responsi- 
bility though  he  act  gratuitously. 

"  And  it  is  no  answer  to  a  neglect  of  duty 
that  funds  were  not  supplied,  if  tne  client  was 
not  informed  that  funds  were  wanted." 

Each  of  these  doctrines  or  points  of  law- 
is  accompanied  by  a  reference  to  the  case  in 
which  it  has  been  propounded  or  recoig- 
nised,  but  we  omit  them  as  unnecessary  to 
the  English  reader. 


POWER  OF  APPOINTMENT  IN 
PURCHASE  DEEDS. 


To  ike  EdHiff  of  the  L^gul  Oheercer^ 

Sir, 
I  WILL  give  your  correspondent  "  A  Country 
Conveyancer."  p.  i?59,  credit  for  all  posdble 
sincerity  in  denouncing  the  complacency 
which  tne  members  of  our  professioa*'^*'^ 
needless  lengthening  of  deeds  |  hi 
pardon  me  for  doubting  how  nr 
mizing  brerity  can  bear  an  adtaal 
parison  ^rith  the  prudential  copi< 
demns. — whether  looked  at  as  n 
mediate  saring  of  expense,  or  the  >« 

of  future  litigation.  ^«^ 

He  objects  to  the  introdvction  of 
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ixnntioeiit  If  its  utility  were  in  fact  as  circum- 
scribed as  it  appears  to  him,  uuquestioDably, 
inach  reason  exists  for  its  abroj^ation ;  but 
tvhere  <Sad  he  learn  its  only  purpose  was  to 
bar  the  wife's  dower  ?  I  can  understand  t/tat 
such  is  the  object  of  the  uses ;  but  I  never 
before  heard,  the  exercise  of  the  potter  was 
governed  by  any  such  end.  Surely,  so  bold  an 
innovator  should  have  reflected,  before  penning 
an  undeserved  insinuation  against  the  integrity 
•r  knowkdge  of  his  fraternity. 

The  case  of  Doe  v.  Jones,  10  B.  &  €.  457, 
followed   bv  Skeeles  y.  Shearly^    6  Law  J., 
(n.  s.)  ch.  21,  before  the  V.  0.,  and  7  !«•  J-, 
(n.  8.)  ch.  3,  before  the  L.  C,  established  that 
the  exercise  of  the  power  in  favour  of  a  pur- 
chaser, gave  him  pnority  over  the  judgment 
creditors  of  the  vendor,  although  the  purchaser 
had  notice  of  the  ludgments ;  as  a  consequence, 
(he  search  for  judgments  became  unnecessary,  a 
saving  of  expense,  ample  as  a  compensation 
for  a  few  extra  folios,  to  say  nothing  of  the 
freedom  from  all  risk  of  oversight.    So,  where 
the  owner  was  desirous  of  mortgaging,  (a  trans- 
action donejalways  in  the  expectation  of  being 
undone),    the    expensive    search    was    again 
avoided.    The  convenience  resulting  from  the 
power  in   family  arrangements  must  he  al- 
lowed to  have  some  weight  in  the  minds  of 
those,  who  do  not  look  to  the  vesting  an  estate 
in  a  dient  as  the'sole  end  in  view,  but  allow 
themselves  to  be  further  influenced  by  a  con- 
sideration of  how  it  is  to  be  got  out  of  him,  and 
the  innumerable  modiflcatioos  it  will  probably 
be  subjected  to,  while  in  bis  hands.    I  forbear 
troubling  you  with  a  detail  of  the  virtues  of 
the  power,  as  I  am  sure,  to  a  majority  of  your 
readers,  it  would  be  unnecessary  and  tedious ; 
in  candour,  I  must  not  omit  to  state,  that  the 
cases  of  Doe  v.  Jones,  and  Skeeles  v.  Shearly, 
are,   as  respects  the  immediate  purpose  for 
which  I)  cited  them,  interfered  with  by  the 
recent  act  1  &  2  Vict.  c.  110;  but  your  corres- 
pondent's  reflections  arose,  *'  in  the  course  of 
nis  practice  in  conveyancing,"  which  I  must 
suppose  extended  to  a  period  more  remote 
than  the  latter  end  of  1(^38,  when  the  above 
act  came  into  operation. 

The  addition  of  the  release  is  one  of  those 
acts  of  caution,  I  hope  to  see  always  influence 
the  profession ;  for  although  not  an  inveterate 
adherent  to  old  form  and  precedent,  I  should 
be  tha  last  to  encourage  the  temerity  requisite 
to  stake  a  client's  money  upon  so  aelicate  an 
assurance  as  a  bare  appointment. 

A  further  and  greater  objection  urged^  by 
your  correspondent,  is  the  utter  impossibility 
of  a  conveyance  containing  an  appointment, 
erer  being  made  a  root  of  title.  He  might 
have  stated  his  reasons  for  coming  to  such  a 
eonolttnoD,  instead  of  leaving  us  to  imagine 
ipatfinilnr  misapprehension  he  was  labour- 
"  "  '  Why  an  appointment  is  more  in- 
II  a  Koffment,  I  cannot  conceive. 
^'•Ime,  the  exercise  of  a  power  sup- 
existence,  but  not  more  so  than  the 
lee  of  an  estate  by  a  man,  (I  care  not 
hj  what  assurance),  leads  to  the  conclusion 
he -acquired  it  by  some  legitimate  means  :  in 


dther  case,  the  inference  is  the  same ;  in  neither 
case  is  notice  of  the  mode  of  acquisition  in- 
volved, much  less  of  the  contents  of  the  par- 
ticular deed  under  which  he  took  the  estate. 
No  doubt  the  recital  of  a  deed,  is  notice  of  its 
contents,  but  as  an  appointment  no  more  com- 
pels  a  recital  than  a  feoffraent,  there  can  be  no 
advantage  in  the  adoption  of  the  latter. 
Possibly  your  correspondent  has  been  struck 
with  Mr.  Burton's  precedent  for  a  conveyance 
in  fee,  "  I  give  this  land  to  you  and  to  your 
heirs,"  and  admires  the  conciseness,  although 
thai  virtue  may  be  obtained  only  by  a  sacrifice 
of  recitals,  covenants,  and  other  trifling  inci- 
dents to  a  modem  assurance.  That  recitals 
may  be  superfluous,  in  the  curious  deduction 
of  title  contuned  in  your  correspondent's 
letter,  may  be  admitted.  I  say  curious,  be- 
cause I  do  not  believe  that  one  title  in  a  thou- 
sand consists  of  so  smooth  and  harmonious  a 
string  of  transfers,  so  singularly  free  from  all 
devises,  descents,  and  settlements,  despite  the 
liability  of  an  estate,  in  the  course  of  fifty 
years,  to  some  of  those  antidotes  to  simplicity. 
But  assuming  that  change  of  description  m 
the  proi)erty  renders  a  recital  to  preserve 
identity  indispensable. — that  subinterests  call 
for  some  mode  of  explanation,  and  that  the 
ordinary  dealings  of  man  preclude  the  hope 
of  a  general  banishment  of  recitals,  is  there 
no  efficacy  in  a  contract,  to  control  the  pur- 
chaser's right  of  calling  for  deeds  ?  Where  is 
the  solicitor  or  conveyancer  who  cannot  make 
a  root  of  title  for  a  vendor,  notwithstanding 
the  deeds  for  the  last  century  are  all  entangled  ? 
I  am  sure  your  correspondent  will  not  respond 
in  person. 

Your  correspondent's  panacea  for  imagin- 
ative evils  in  the  feoffment — as  a  conveyance 
of  land  held  under  a  title  as  set  forth  by  him, 
-^-has  the  merit  of  consistent  simplicity  and 
rarity,  and  in  its'  innocence  from  all  useful 
application  to  the  more  complicated  affairs  of 
modem  times,  may  be  regarded  as  interesting 
by  the  lover  of  feudal  formality.  Nobody  wiU 
quarrel  with  its  use — a  title  would  not  l>e  ol>- 
jectionable  because  a  feoffment  appeared  in 
the  abstract.  But  its  strongest  admu*er  cannot 
be  blind  to  its  inapplicability  to  one  case  in  a 
hundred — nor  to  its  numerous  inconveniences 
where  applical)Ie.  Should  the  estate  lie  distant, 
a  journey  by  vendor  and  vendee  must  be  made, 
or  in  substitution,  the  expensive  delegation  by 
deeds  of  power  to  give  and  to  accept  livery, 
must  occur.  The  expulsion  of  tenants  and  their 
families  to  make  the  livery  effectual — the  pub- 
licity of  the  proceeding,  always  unpleasant  and 
frequently  distressing— and  other  objectionable 
requi^tes,  all,  all  are  trifles  unworthy  of  a 
thought  so  as  to  obtain  "  a  root  of  title."  The 
feoffment  has  not  6ven  the  redeeming  merit  of 
dispensing  with  the  lease  for  a  year  stamp. 
There  is  no  loop-hole  in  it  to  escape  that  duty. 
Still,  I  admit  it  is  harmless  tehen  applicable ; 
but  the  few  occasions  upon  which  its  use  is 
expedient  do  not  justify  the  insinuation  that 
its  genera]  adoption  is  avoided  because  of  its 
cheapness.  J.  B.  W. 
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SELECTIONS 
FROM  CORRESPONDENCE. 


LAW  OF  ATTORNEYS. 

To  the  Editor  of  the  Legal  Obierver, 

Sir, 
In  answer  to  the  letter  of  your  correspoD- 
dent  E.,  under  this  head,  in  your  Observer  of 
the  25tb  January  last,  I  must  admit,  that  on 
looking  to  the  cases  he  has  there  cited,  my 
opinion  was  against  the  whole  claim  of  J,  and 
J9.  being  set  off;  but  I  am  now  inclined  to 
think  they  maif  claim  a  set  off  for  the  whole 
amount  {  as  it  is  laid  down  in  the  authorities 
I  have  referred  to  that  a  person  conducting 
proceedings  in  a  Court  of  which  he  has  not 
been  admitted  in  the  name  of  an  attorney,  cf 
that  Courts  is  no  objection  to  the  costs,  for  the 
Court  has  the  security  of  one  of  its  ofCcers — 
the  proceedings  mentioned  by  £•  were  of 
course  conducted  iti  the  name  of  A,  Again, 
where  a  party  employed  two  attorneys,  part- 
ners, to  conduct  a  cause  for  him  in  the  Palace 
Court,  and  one  only  of  them  was  admitted  on 
the  rolls  of  that  Court,  it  was  held  that  an 
action  in  the  common  form  lay  at  the  suit  of 
them  hothf  though  the  retainer  was  given  to  the 
attorney  of  the  Palace  Court  only.  See  Arden 
V.  Tucker,  4  B.  &  A.  815 1  and  1  Ncv.  &Man. 
769. 


TAXING  COSTS  DURING  THB  HOLIDAYS* 


^ 


^  To  the  Editor  of  the  Legal  Observer, 

Sir, 

Allow  roe  to  call  the  attention  of  the  pro- 
fession generally  to  a  subject  of  some  consj- 
derable  importance,  as  affecting  the  interests 
of  themselves  and  their  clients. 

By  the  stat.  3  &  4  W.  4,  c.  42,  s.  43,  tl|e 
holidays  mentioned  in  5  ^  6  Edw.  6,  c.  3,  af« 
abolished,  except  {inter  alid)  "the  day  of  the 
nativity  of  our  Lord,  and  the  three  following 
days."  The  stat.  1  Vict.  c.  30.  makes  no 
alteration  on  that  point.  The  following  case 
will  illustrate  the  grievance  of  which  I  com- 
plain. A  plaintiff  obtains  a  judgment  in  debt 
for  want  of  a  plea  against  a  defendant  for 
]00/.,  which  judgment  is  signed  on  the  24th 
December,  (no  master  being  then  in  atten- 
dance) and  cannot  tax  his  costs,  (without 
which,  it  is  well  known,  no  execution  can  be 
issued)  until  the  6th  day  of  January.  In 
the  mean  time  the  plaintiff  has  certain  in  forma* 
lion  of  the  defendant  being  at  his  family's  re- 
sidence in  Wales  to  spend  the  Christmas,  with 
about  400/.  in  hit  pocket,  and  that  he  is  ex- 
pected to  embark  at  Ik)lyhe&d  for  Duhlin,  on 
the  5th  or  6th  January;  thus  the  defendant 
can  openly  remain  in  the  country  till  the  lait 
moment,  and  the  plaintiff  be  defrauded  of 
the  fruit  of  his  judgment.  This  is  not  a 
feigned  case  for  the  purpose  of  calling  the  at- 
tention of  the  profession  to  the  subject ;  and 
the  injury  that  may  occasionally  result  to  the 
commercial  public  from  no  Mester  heing  con- 
tinually in  attdndance  to  tax  costs,  b  incalcu- 
ble 

Afy  suggestion  is,  that  one  of  the  16  Mas- 


ters should  attend  to  tax  costs  in  sach  cases, 
where  the  parties  might  suffer  injury  by  delay. 
It  may  be  as  well  to  mention  that  the  provi- 
sion in  the  1  &  2  Vic,  c.  110,  as  to  arretting 
the  defendant  on  a  Judge's  order  is  of  no  use 
in  the  case  mentioned,  as  we  have  no  direct 
evidence  of  the  defendant's  intention  to  leave 
the  country. 

Air  Attobnkt. 

[Are  not  the  holidays  snfficientlys  redaced  in. 
number  ?  If  they  were  farther  diminiabed,  we 
fear  the  fraudulent  debtor  would  resort  to  new 
expedients  or  greater  secrecy. — Ed. 


SUPERIOR  COURTS. 


Earlr  C^xmcllor'tf  Court. 

PRACTICE. — RBCBIYBR. — INJUNCTION. 

Thi$  Court  may  appoint  a  roceieer  to  get  m 
teetator's  estate  tn  aid  of  an  administrator 
of  the  Eccleeiatticat  Court,  pendente  lite ; 
but  such  receiver  is  not  to  go  ttpom  propertff 
of  the  testator  claimed  by  one  of  the  parties 
under  an  assignment  independently  of  the 
will;  nor  will  the  Court  restrain  such 
party  from  receiving  the  rents  of  the  pro* 
perty  comprised  in  the  assignment. 

The  bill  stated,  among  other  things,  that 
Harriet  JLioyd,  Spinster,  of  Rose  Cottage,  Ken- 
sington, lately  deceased,  made  her  will  in  De- 
cember 1834,  and  thereby,  after  betiueathing 
several  legacies  (not  necessary  to  be  here  men- 
tioned), she  gave  unto  William  Toby  (a  defend- 
ant) 200/.  and  she  gave  the  plaintiff  her  bouse. 
Rose  Cottage,  and  several  other  houses  held 
by  her  under  long  leases  at  Brompton,  to- 
gether with  all  her  furniture,  books,  money  in 
the  public  funds,  &c.,  and  all  the  residue  of 
her  estate  and  effects  whatsoever  for  his  abso- 
lute use,  and  she  appointed  plaintiff  aiid  said 
W.  Toliy  her  executors ;  that  the  defendant, 
Frederick  Godrich,  a  surgeon,  residing  near 
Rose  Cyottage,  became  acquainted  with  said 
testatrix  in  IB'35,  and  he  alleged  th«t  In  the 
month  of  October  in  that  year,  she<#^oked 
her  said  will«  and  made  another,  ^di^kich, 
after  giving  various  legacies,  amoudlMMdio* 
gether  to  about  4000/.,  she  gave  the  kiM  "Vbby 
and  Godrich  2000/.  to  each,  and  tfppmied 
them  her  executors ;  that  after  exe<Mit^i|(^Cmi 
alleged  last  will,  the  tesUtrix  wmt  to'Niii^^ 
the  house  of  defendant,  Godrich,  attil^  l|P4fe 
alleged,  made  her  last  will  (revoking  aiJ^MtOitr 
wi!U)  in  Februsry  1836,  whereby,  aftbMltt- 
stituling  similar  bequests  to  severri^  ^'^  **" 
legatees  named  in  her  former  wilM 
500/.  to  the  said  W.  Toby,  niid^QIMf 
(lodrich,  son  of  the  deleivcU«i9liR 
attain  the  age  of  21,  butlfJi — ""^ 
ricted  that  sum  to  sink  iton^t 
estate,  which  she  gave  to  t^ 
rich  absolutely,  and  She  ai>p^ 

sole  executor.    The  bill  alleged 

time  of  the  date  of  the  first  wil!,(l0M)  di« 
testatrix  was  quite  imbeci^ei  and  incspsbjie  of 
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making  a  will  up  to  the  time  of  ber  death  in 
1838,  at  the  age  of  95'7ears>  and  during  the 
last  four  years  of  her  life,  the  defendant,  God- 
rich,  had  complete  control  over  her  and  her 
property,  and  be  took  possession  of  the  same^ 
and  of  ber  deeds  and  papers  after  her  death, 
aod  he  propounded  the  swd  will  (of  1836)  in 
Doctors'  Commons  for  probate,  against  which 
the  plaintiflT  entered  a  caveat ;  and  he  alone,  W. 
Toby  refusing  to  join  him,  instituted  a  suit 
there  against  Mr.  Oodrich,  to  establish  the  will 
of  1834,  and  resist  that  of  1836.  The  bill, 
after  further  alleging  that  the  defendant  pre- 
tended tbat  the  said  Harriet  Loyd  had  assigned 
to  him  by  deed  three  leasehold  houses,  &c.  at 
Brompton,  prayed  that  an  account  might  be 
taken  of  the  rents  and  profits  of  the  said  lease- 
hold houses,  estates,  and  hereditaments,  and 
all  other  the  personal  estate  and  effects  of  the 
said  Harriet  Loyd,  possessed  or  received  since 
her  decease  by  or  for  the  use  of  the  said  Mr. 
Godrich,  and  that  the  same  may  be  received  by 
this  Court,  pending  the  said  litigation  in  the 
Ecclesiastical  Court,  and  that  some  proper 
person  may  be  appointed  to  collect  the  rents 
and  profits  of  tbe  said  leasehold  estates,  and  to 
gel  in  all  other  the  personal  estate  of  the  said 
H.  Loyd,  and  that  the  same,  and  particularly 
so  much  thereof  as  came  into  the  hands  of  the 
said  F.  Godrich,  may  be  secured  and  paid  into 
court,  and  vested,  &c.,  until  the  proceedings 
in  the  Prerogative  Court  shall  be  lirought  to  a 
conclusion ;  and,  in  the  meantime,  that  F. 
Godrich  be  restrained  by  injunction  from  dis- 
poung  of  the  said  leasehold  premises,  or  any 
part  thereof,  and  from  receiving  the  rents  and 
profits  of  the  same,  or  intermeddling  with,  or 
disposing  of  any  part  of  Uie  personal  estate  of 
the  said  Harriet  Loyd. 

A  motion  was  made  before  the  Vice  Chan- 
cellor for  a  receiver,  and  for  an  injunction  as 
prayed  by  the  bill,  and  his  Honour  granted 
them  both. 

Mr.  fFtgram  and  Mr.  Betheli,  in  support  of 

aa  appeal  in  behalf  of  Mr.  Godrich,  from  so 

much  of  the  Vice  Chancellor's  order  as  went  to 

restrain  him  from  receiving  the  rents  of  the 

leasehold  booses,  and  to  appoint  a  receiver 

over  them,  read  numerous  affidavits  to  shew 

llsat  the  defendant  took  an  assignment  of  the 

liQiises,  in  consideration  of  the  payment  of  a 

j$iak  of  980/.,  and  that  sum  was  paid  to  the 

litoitatrix,  who  returned  it  as  part  payment  of 

Siree^ears'  contemplated  board  and  lodging  at 

)lbe  price  of  400/.  a-year.    The  testatrix  lived 

enough  to  eigoy  the  benefit  of  this  anti- 

tory  payment,  and  a  further  sum  was  then 

_    »  in  the  same  manner  out  of  her  income, 

'tVlMMi  was  nearly  twelve  hundred  a-year.    De- 

Yhe  Host  positive  terms  any  intention 

to  sell  the  houses,  they  contended 

,ougfat  not  to  restrain  him  from 

flte jp^ts  until  such  time  as  the  plain- 

A^>      a  to  bring  his  legal  rights  to  a 

In  all  cases  of  this  description 

xted  the  personal  property  of 

JM^  means  of  a  receiver  i  but  the  pro- 
•f^rtyfU'  these  houses  was  not  a  part  of  the 
personal  estate  of  tbu  tfatatrix,  ta  be  dealt 


with  by  the  Ecclesiastical  Court,  but  the  pro- 
perty of  the  defendent  under  an  assignment, 
the  validity  of  which  could  not  be  tried  in  any 
question  raised  with  respect  to  the  will. 

Mr.  /T.  Bruce  and  Mr.  Rustell  on  the  other 
side  argued,  that  it  was  the  duty  of  the  Court 
under  such  circumstances  as  the  present,  to 
preserve  all  the  personal  property  of  the  de- 
ceased until  the  question  at  issue— whether  the 
def<»ident  had  worked  on  the  mind  of  the  de- 
ceased so  as  to  induce  her  to  make  a  will  in  his 
favour,  and  to  execute  the  assignment  under 
which  he  dumed  the  leasehold  houses, — was 
fairly  decided.  This  was  a  case  full  of  sus- 
picion, considering  the  very  advanced  age  of 
thd  festatrix,  her  removal  after  her  first  will 
to  the  defendant's  house,  and  then  altering  het 
will,  and  giving  the  defendant — a  stranger  to 
her  before  Uiat  time — and  to  his  family,  siich 
benefits  as  he  claimed,  not  only  b^  her  will, 
but  by  an  'assignment  in  her  lifetime,  as  he 
alleged.  Upon  the  case  made  by  the  bill,  the 
property  must  be  held  to  have  l>elonged  to  the 
deceased  op  to  the  time  of  her  death.  The 
contest  was  purely  between  plaintiff  and  God- 
rich. Either  must  be  appointed  exeeulor. 
If  the  allegations  in  the  win  be  supported,  the 
defendent  must  be  held  to  have  obtained  the 
property  fraudulently.  And  this  court  had 
jurisdiction  to  appoint  a  receiver  over  all  the 
property  of  deceased  for  its  protection  pend- 
ing the  suit. 

Among  the  numerous  cases  referred  to  on 
both  sides,  were  H^uiker  v.  fFoollatton,^  At^ 
kimon  V.  Henthairfi  Ball  v.  Oliver,^  PFulkinM 
V.  Bf-entfi^  Edmundt  v.  Bitrd,*  Marry.  Little^ 
woods 

The  Lord  Chancellor  now  gave  judgment. 
The  Jurisdiction  of  appointing  a  rei'eiver  to 
protect  the  property  of  a  testator  pendente  tiie 
had  been  originally  nssiimed  by  the  Court  of 
Chancery  under  the  impression  that  an  ad« 
ministrator   appointed  by  the  Ecclesiastical 
Court  had  no  power  to  collect  and  protect 
the  property  of  a  deceased  person  pending  a 
contest  m  that  court.    After,  however,  it  was 
decided  in  the  case  of  IFalker  v.  ff^ooitoiton, 
that  an  administrator  appointed  by  that  Court 
pendente  lite,  had  power  to  protect  the  pro- 
perty, and  to  maintain  actions  for  debts  due  to 
the  deceased.    The  Court  of  Chancery  had  not 
nevertheless  abandoned  its  jurisdiction  of  ap- 
pointing a  receiver  in  aid  of  the  EcclesLiustical 
Court.    In    the    present    case    both    parties 
claimed  proI)ate  of  the  estate  of  the  testatrix ; 
although  it  might  turn  out  that  neither  of 
them  was  entitled ;  and  the  defendant  claimed 
also  to  take  certain  leasehold  houses  under  a 
deed  of  assignment,  independent  of  his  claims 
under  the  will.    The   defendant,   therefore, 
claimed  adversely  to  the  estate  of  Uie  testa- 
trix.   The  case  relied  on  in  support  of  the 
order  of  the  f^iee  Chancellor  was  that  of  Ed^ 

•  2  P.  Wms.  6/6.  to  2  Ves.  &  B.  86. 

c  2  Ves.  &  B.  96. 

^  1  Myl.  &  C.  97;  11  Leg.  Obs.  69. 

«  1  Ves.  &  B.  642. 

1 2  Myl.  &  C.  454  j  and  13  Leg.  Obs.  461. 
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wards  v.  Bird,  decided  by  Sir  Thomm  Plumer 
very  soon  after  liis  becoming  Vice  Chancellor. 
Although  no  one  could  question  the  ability  of 
that  learned  Judgfe,  or  deny  him  the  merit  of 
ha^nff  exhibited  great  learning  and  acuteness, 
united  with  unwearied  industrv  in  the  exer- 
cise of  his  judicial  duties,  yet  it  could  not  be 
supposed  that  he  would  haTC  given  the  weight 
of  his-  assent  to  an  order  so  irregular  and  -so 
contrary  to  principle,  if  he  had  at  the  time 
been  more  conversant  with  the  practice  of  this 
Court.  This  was  the  more  clear,  as  it  appear- 
ed from  the  report  that  Sir  Thomas  Plumer's 
attention  was  not  fully  drawn  to  the  nature  of 
the  application  made  to  him  in  consequence 
of  the  defendant  not  having  appeared.  Jf, 
however,  the  deliberate  authority  of  that  learn- 
ed Judge  could  have  been  cited  in  favor  of 
such  a  practice,  still  it  was  one  so  contrary  to 

Erinciple  that  his  Lordship  could  not  give  it 
is  assent,  and  he  was  fortified  in  this  opinion 
by  a  decision  of  Lord  Hardwicke,  in  2  Atkins. 
The  order  made  in  this  case  by  the  Five  Chan' 
cellar  for  a  receiver  in  aid  of  the  Ecclesiastical 
Court  with  respect  to  the  matters  in  contest 
there  must  stand;  but  with  respect  to  the 
leasehold  houses  which  the  defendant  claims 
under  the  assignment,  the  order  for  the  in- 
junction and  receiver  must  be  discharged  as 
to  them. 

•  Jones  V.  Godrich  and  another,  —  At  West- 
minster, Nov.  21,  22,  and  23,  1839. 


€iuttn'£  Sencl)* 
[Before  the  Four  Judges.] 

HABEAS    CORPUS.  —  PRIVILRUB    OF    PARLIA- 
MENT. 

7%e  House  of  Commons  has  the  power  of 
committing  for  contempt  for  breach  of  its 
privileges, 

A  return  to  a  writ  a/"  habeas  corpus  stating 
that "  A,  B.  hating  fteen  guilty  of  a  breach 
of  the  privileges  of  this  House,"  is  a  suffix 
dent  statement  of  the  offence  for  which  he 
is  committed. 

The  warrant  need  not  set  out  with  greater 
particularity^  the  nature  of  the  offence. 

Though  if  the  warrant  stated  an  insufficient 
cause  of  commitment,  as  by  alleging  some 
frivolous  contempt,  this  Court  would  en^ 
guire  into  it.  This  Court  has  no  juris- 
diction to  do  so  where  the  statement  is  in 
general  terms,  that  the  party  has  beeo 
guilty  of  contempt. 

In  this  case  John  Evans  and  John  Whcelton, 
Esquires,  Sheriff  of  Middlesex,  had  obtained 
a  habeas  corpus  cum  causa,  to  be  directed  to 
Sir  William  Gossett,  the  Sergeant-at-Arms, 
commanding  bira  to  bring  up  the  bodies  of 
Messrs.  Evans  and  Wheel  ton,  now  detained 
in  his  custody,  together  with  the  cause  of  their 
detention. 

Sir  W.  Gossett  appeared  in  Court  with  the 
bodies  of  the*  prisoners,  and  handed  in  a  re- 
turn, which  set  forth  that  Messrs.  Evans  and 
Wbeelton  were  detained  in  >>•*  custody  by 


virtue  of  a  warrant  directed  to  him  by  fhe 
Speaker  of  the  House  of  Commons,  which 
stated, a  resolution  of  that  House  declaring 
that  these  gentlemen  "  having  been  guilty  of  a 
breach  of  the  privileges  of  this  House,  be 
committed  to  the  custody  of  the  Sergeant-at- 
Arms,  and  that  Mr.  Speaker  do  issue  bis  war- 
rant accordingly,"  and  it  then,  in  virtue  of 
such  resolution,  ordered  the  Sergeant-at-Anns 
to  receive  into  his  custody  the  said  Messrs. 
Evans  and  Wbeelton. 

Mr.  Richards,  Mr.  IF,  H.  fFstson,  and  Mr. 
Kennedy  took  exceptions  to  the  return  for 
insufficiency;  first,  as  not  stating  what  the 
alleged  breach  of  privilege  %vas ;  next,  as  not 
directly  declaring  that  there  had  been  a  breach 
of  privilege  committed,  but  as  merely  declaring 
it  by  way  of  recital  as  "  having  committed," 
&c. ;  and  further,  that  the  contempt  was  not 
stated  to  be  a  contempt  of  the  House,  but  only 
a  contempt  of  the  privileges  of  the  House ; 
and  lastly,  as  not  sliewing  any  jurisdiction  to 
commit — it  not  appearing  on  the  return  that 
Mr.  Shaw  Lefevre,  who  had  signed  the  war- 
rant, was  the  Speaker  of  the  House,  or  that  he 
had  issued  this  warrant  from  the  House  of 
Commons.  They  also  contended  that  this  not 
being  a  criminal  matter,  the  Court  was  bound 
under  the  56  Geo.  3,  c.  100,  s.  3.  They  re- 
ferred to  the  judgment  of  this  Court  in  Stock- 
dale  V.  Hansard,^  and  to  affidavits  to  shew  that 
the  sheriff  had  been  committed  by  the  House 
for  executing  a  writ  of  yS.  fa.  and  paying  over 
the  money  under  a  legal  command  from  this 
Court. 

After  a  short  consultation  among  the  Judges, 

Lord  Denman  said,  it  appears  to  me  neces- 
sary to  declare,  that  the  judgment  delivered 
by  this  court  in  last  Trinity  Term,  in  the  case 
of  Stockdale  v.  Hansard,  is,  in  all  respects,  per- 
fectly correct.  This  Court  then  decided  that 
there  was  no  power  in  England  which  was 
above  being  questioned  by  the  law ;  that  the 
manner  in  which  the  privilege*was  there  claimed 
by  the  late  House  of  Commons,  placed  privilege 
on  a  footing  of  unquestionable  and  unlimited 
power.  To  all  those  opinions,  then  deliberately 
formed  and  expressed,  I  now,  after  full  time 
for  consideration,  distinctly  adhere,  and  all  those 
opinions,  in  my  conscience  I  believe  to  be  true. 
On  that  occasion  we  took  the  law  for  our 
guide,  and  we  shall  resort  to  the  same  authority 
now,  in  deciding  the  case  which  is  now  brought 
before  us  on  this  writ  of  habeas  corpus  and  the 
return. 

This  is  a  writ  of  habeas  corpus,  calling  on  the 
Sergeant-at-Arms  of  the  House  of  Commons 
to  bring  up  the  bodies  of  two  gentlemen  who 
have  been  imprisoned  on  the  Speaker^  war- 
rant. That  warrant  is  retumea  tj^Hyiaathe 
cause  of  their  detention ;  and  tj 
tion  for  us  now  to  consideifis^ 
warrant  is,  in  point  of  ItLW^Jt* 
•  their  detention.  There  are  1 
made  to  the  form  of  the  warrari..    .. 

The  first  of  these  objections  is,  tiin  ihere 
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was  no  direct  adjudication  of  the  contempt. 
Hie  expression  in  the  warrant  is,  that  the 
aherids  "havinj;  committed"  a  contempt  of 
the  privile^res  of  the  House  of  Commons, 
it  wras  resolved  that  they  should  be  com- 
mitted to  the  custody  of  the  Ser^^eant-at- 
Arms.  It  was  observed  that  this  was  not  a 
direct  statement  of  fact,  and  it  wasM^faed  iiiat 

Id  have  that  effect.  It  does  so  happen  that  in 
a  recent  case  from  an  inferior  court,  we  f(ave 
that  effect  to  a  similar  expression,  and  allowed 
a  statement  by  way  of  recital  to  be  considered 
as  a  direct  alle^tion  of  fact^  Then  the  conse- 
ouence  is,  that  in  doinf(  the  same  thini^,  we 
stiall  be  merely  adopting;  an  enforcement  of 
the  ordinary  law.  It  cannot  be  doubted  that 
if  the  house  is  stated  to  have  resolved  that  a 
contempt  having  been  committed,  the  state- 
ment is  equivdent  to  saying  that  a  contempt 
has  been  committed,  and  a  resolution  of  that 
house  to  place  in  the  custody  of  the  Serjeant- 
at-Arms  the  individual  guilty  of  committing 
that  contempt  b  an  adjudication  against  him. 
The  second  objection  is,  that  though  the 
House  of  Commons  adjudicated  that  the  party 
bad  committed  a  contempt,  and  therefore  that 
be  should  be  committed  to  the  custody  of  the 
Serjeant-at-Arms,  yet  there  is  no  order  on  the 
Speaker  to  issue  his  warrant  for  that  purpose. 
1  must  say  that  I  do  not  think  that  that  is  at  all 
necesaary.  We  must  take  notice  that  the 
Speaker  is  an  officer  of  the  House  of  Com- 
mons, and  that  when  the  House  of  Cotpmons 
adjudges  that  a  contempt  has  been  committed, 


oat  any  positively  expressed  direction,  to  issue 
his  warrant  to  carry  the  resolution  of  the 
bonae  into  effect. 

The  third  objection  to  the  form  of  itHs,  that 
the  warrant  not  being  dated  from  the  House 
of  Commons,  and  the  name  of  the  Hotise  not 
being  specified  in  the  warrant,  it  does  not  ap- 
pear that  '*  this  house"  is  the  House  of  Com- 
mons, but  may  be  some  other  house,  such  as 
the  House  of  Lords.  1  do  not  think  that 
tbere.iaany  force  in  this  objection.  The  war- 
rant i-fclles  the  resolution  of  the  House,  refers 
to  no  other  honse,  and  speaks  of  "this  House" 
thro^^dliPUt.  I  think  therefore,  that  there  is 
enqu^uto  shew  that  the  House  against  which 
th^  j4^9fltempt  has  been  committed  is  the  House 
by  whose  authority  the  warrant  is  issued  and 
tl|£ij|^ties  are  taken  into  custody.  Thejn 
agjmi  yve  see  that  the  Serjeant  at  Arms  certl- 
fiCMp  us  this  warrant,  and  returns  to  us  that 
ii  wM  in  obedience  to  this  warrant  that  he  took 

.TST?       ..      j^^  custody,  and  that  be  now 

ma  4  .and,  he  certifies  that  be  does  all 
-^iwixfikni  issued  "under  the  hand 
ISf,;of  the  said  House."    Nuw, 
"^ouse  of  Commons  meo- 
iih^for  a  moment  allow  my- 
ipOi  a  plain,  intelligible,  and 
clear'do^dindit,  lis  to  say,  that  I  can  entertain 
anydottbt  upon  the  matter. 
The  fourth  objection  taken  is,  that  this  is  not 
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said  to  be  a  contempt  of  the  House,  but  only  of 
the  privileges  of  the  House.  To  that  I  answer 
by  referring  to  the  cases  of  the  Khg  v.  ffifoitf, 
in  which  the  same  expression  has  baea  naed, 
and  in  which  that  eJi^meAm  hm  been  held 
good  and  •r«flM«*r*  Jt  aaems  to  me,  therefore 
IhataUibese  verbal  criticisms  must  fall  to  the 
IproBod,  and  that  on  the  face  of  the  warrant  we 
cannot  help  seeing  that  this  is  a  committal  for 
contempt,  and  that  it  is  made  by  the  authority 
of  the  House  of  Commons.  If  that  is  so,  then 
we  come  to  the  great  objection,  which  is  that 
the  facts  out  uf  which  the  commitment  arose 
are  not  fully  set  out  so  as  to  enable  us  to 
judge  whether  there  is  a  proper  ground  for 
tliat  commitment.  It  may  be  admitted  that 
words  of  this  sort  have  generally  appeared  in 
cases  of  this  class,  so  that  it  is  correct  to  say 
that  the  cases  in  which  the  facts  have  not  been 
^specified  appear  in  number  to  be  but  few.  I 
will  mention,  however,  one  case,  that  of  Sir 
Franch  Pemberion  and  Sir  T.  Jones fi  who 
were  committed  by  the  House  of  Commons  iu 
1689,  iu  consequence  of  a  judgment  which 
they  give  in  their  court ;  a  judgment  as  ju^t, 
as  reasonable,  as  lawful,  and  as  necessary  for 
honest  men  and  good  lawyers  to  give  as  any 
upon  record,  but  for  which  these  two  Judges 
were  confined  under  a  warrant  for  contempt, 
and  sent  into  custody  by  the  Hoiise,  where  they 
remi^ined  till  the  end  of  the  session.  J  men- 
tion that  case  chiefly  in  order  to  correct  a  mis- 
take of  no  small  importance,  for  I  feel  for  the 
honour  of  this  profession,  and  I  believe  that, 
after  all,  the  fabric  of  society  itself  will  be 
found  to  rest  most  safely  in  the  value  set  upon 
personal  character.  In  the  resolution  of  the 
House  of  Commons  to  which  I  allude,  it  has 
been  supposed  most  erroneouslythat  Lord  Holt 
concurred.  It  is  a  mistake  to  suppose  so.  It  is 
also  a  mistake  to  suppose  that  the  resolution  to 
commit  these  Judges  ivas  adopted  in  the  Con- 
vention Parliament.  The  committal  occurred 
in  the  year  1689.  Lord  Holt  was  made  Lord 
Chief  Justice  in  April  of  that  jear,  and  this 
resolution  to  commit  these  two  judges  was  not 
made  till  July  of  the  same  year.  It  was 
impossible  therefore  for  him  to  have  concurred 
in  It.  Having  set  right  that  mistake,  I  now 
pass  to  the  cases  of  Brass  Cnfsbv,^  of  Sir 
Francis  Burdeii,^  and  of  Mr.  Hobhmtse^ 
where,  upon  the  authority  of  the  Sha/tesbury 
case,  such  a  distinct  statement  of  the  causes 
was  held  to  be  unnecessary.  It  was  so  ex- 
pressly held  in  the  Shtrftesbury  case.'  That 
case  is  correctly  enough  stated  to  be  open  to 
observation  upon  various  grounds,  but  it  is 
not  open  to  observation  upon  this  particular 
ground,  nor  have  I  ever  heard  any  observation 
made  upon  it  in  this  respect  till  this  day,  ex- 


b  See  their  case  stated  14  East  101  et  seq, 
c  2  W.  Bl.  754 ;  3  Wilson,  188. 
d  5  Dow.  105;    14  East,  1,  154,  163;  4 
Taunt.  401  ;  13  East,  27. 
«  2  Chit.  207 ;  3  Barn.  &  Aid.  420. 
'  2  St.  Tr.  61^,  622;  1  Mod.  144. 
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cept  M  to  the  extent  to  wbich  the  doctrine  in 
that  ease  was  applieil  in  The  King  v.  Patp, 
In  thnt  case,  three  judf^es  said  tLat  a  comroit- 
tnent  for  cootempt  was  not  to  be  qnestioned, 
even  if  the  cause  of  thecoaiinitit)ent,a8siated» 
was  not  sufficient.  Lord  Holt,  ivho  differed  from 
the  other  three  judges  in  the  opinion  as  to  the 
safficiency  of  tbe  cause  of  contempt  as  stated  in 
that  case,  did  not  qneetion  the  doctrine,  that 
thouffh  the  facts  were  not  set  forth,  thealle^ifation 
that  the  commitment  was  for  oontempt  would  be 
sufficient,  and  he  declared  that  in  such  a  case  be 
should  not  feel  himself  aaihdrised  to  ask  ques- 
tions and  seek  into  the  motiFcs  for  which  tbe 
committal  had  taken  place.  So  that  it  seems 
a  striking  fact  in  favour  of  this  doctrine  that 
Lord  //o/r,  who  disputed  the  eufficiency  of  the 
facts  in  that  case,  never  onco  said  that  the  facts 
themselves  required  to  be  set  out.  Another 
authority  is  Murray* m  caeeji  where  tbe  warrant 
was  in  the  same  terms,  and  there  the  warrant 
was  held  efood.  Then  comes  the  case  of  Bur* 
dett  V.  AbioU,  in  1810.  There  is  not  any  case 
which  ever  appeared  on  the  books  which  is  en-, 
titled  to  such  great  weight  as  that,  whether  in 
respect  of  the  great  learninjr  of  the  judges  or 
of  the  counsel,  or  of  the  number  and  frequency 
of  the  discussions  in  and  out  of  Parliament, 
and  the  extraordinary  caution  of  the  judges, 
and  tbe  great  light  which  must  have  been 
thrown  in  all  possible  quarters  on  tbe  subject, 
enabling  them  to  avail  themselves  of  the  fullest 
ioformation  upon  it.  In  that  case  tliere  is  a 
passage  in  Lord  £//f»^r9»^^'#  judgment  which 
IS  most  remarkable.  He  says  something  like 
this,  for  I  have  not  the  book  by  me  at  this 
moment--^"  I  am  pressed  with  sn  extreme  case, 
and  am  asked  whether  it  is  possible  that  the 
Hottse  of  Commons  should  go  to  such  a  l^gth  ? 
My  answer  is,  that  it  is  not  decent  to  suppose 
such  a  case ;  but  witat  occurs  to  me  on  the 
subject  is  this«^that  if  either  house  should  com- 
mit for  contempt,  without  informing  me  on 
what  ground  that  commitment  is  made,  I 
sliould  not  feel  jastified  in  revising  such  a  de- 
oision.  If,  on  the  other  hand,  they  stated  to 
me  such  a  gmnnd  as  convinced  me  that  they 
had  no  right  to  do  the  act,  I  shooU  know  how 
to  do  my  duty."  That  Is  a  plain  doctrine.  If 
they  state  a  genenil  coutetnpt,  this  Court  is 
bound  by  the  statement ;  but  if  they  enter  iato 
partieuiars,  Lord  EUenbaraugh  clearly  laid  it 
down,  and  Mr.  Justice  Ba^icy  followed  him  iu 
tiMs  declaration,  tl>at  the  Judges  would  act  on 
Uie  principle  whidi  Lord  HoU  suited  in  Paty's 
cuse,  that  if  particular  facts  were  stated  which 
were  insufficient  to  support  the  commitment, 
they  would  order  the  release  of  the  party  com- 
mitted. But  then  tliere  is  this  doctrine  most 
clearly  decbired  that,  in  case  of  a  statement  of 
a  cause  of  committal  made  in  general  terms, 
this  Court  is  bound  by  it.  The  subsequent 
case  of  Sir  J,  Hobhouse  was  to  the  same  effect. 
1  feel  bound  to  say,  with  respect  to  ourselves, 
that  there  is  not  one  of  us  who  expressed  an 
opinion  on  the  late  occasion  of  Stockdale  v. 
Ha/uard,  who  did  not  intimate  the  same  opi- 
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nkm,  tftoagh  the  state  of  that  case  did  not 
reouire  us  fully  to  declare  it.  Passages  of  my 
juagment  in  that  case  have  been  referred  to  in 
argument,  as  tending  to  show  that  if,  on  the 
committal  for  contempt,  there  should  be  sliown 
to  us  some  cause  clearly  insufficient  and  illegal, 
such  as  ftshing  in  the  pool  of  a  member,  or 
other  things  of  that  description,  such  statement 
would  be  open  to  revision.  That  doctrine  that 
no  statement  need  be  made  I  admit  to  have 
asserted,  but  that  doet-not  in  the  least  contra- 
diet  the  general  proposition.  Reference  has 
been  made  to  the  case  of  Lord  Sfuz/tetbary^ 
but'  when  It  is  said  that  that  case  is  the  fonn- 
dation  of  all  the  reet,  and  that  the  judges  in  all 
subsequent  cases  were  controlled  iu  their  opi- 
nion by  that  case,  I  must  say  thut  I  think  that 
stHtement  to  be  erroneous.  Every  Court,  of 
course,  refers  to  the  latest  decision,  but  there 
t'is  something  in  the  nature  of  the  Uoasea  of 
Parliament  which  does  invest  them  with  this 
power,  and  tbe  Sha/te^ury  case  happened  to 
be  the  most  recent  instance  in  wh:ch  it  was 
exercised,  and  to  that  case,  therefore,  reference 
was  most  frequently  made.  Instances  have 
been  properly  brought  before  me  in  argument 
of  acts  of  illegality  committed  by  the  Crown, 
which  the  judges  were  bound  to  set  aside,  and 
if  they  bad  not  done  so  they  would  have  com- 
mitted a  high  offence  towards  the  country, 
and  would  have  justly  forfeited  their  reputatioo. 
But  there  are  no  cases  in  which  the  Crown  has 
rights,  where  those  rights  cannot  be  enforced 
by  law.  The  prerogative  of  tbe  Crown  is  a 
part  of  the  law,  and  the  Crown  has  iu  recog- 
nised officers,  who  must  enforce  its  ri|Hits. 
Those  rights  are  therefore  well  deSned  by  law. 
A  deliberative  assembly  is  in  a  different  posi* 
tion.  It  must  have  the  power  to  vindicate  its 
own  privileges  by  its  own  means,  and  it  cannot 
exercise  those  means  but  by  having  reconne 
to  the  process  of  contempt.  In  Burdeit  v. 
Ahhott  that  privilege  of  committing  for  con- 
tempt was  not  pretended  to  be  confined  to  the 
two  Houses,  but  was  said  to  belong  to  eveiy 
Court  In  Westminster  Hall,  and  was  therefore 
one  which  the  highest  bodv  in  the  land  couM 
not  possibly  be  deprived  of^  There  is  no  d^mbt 
without  such  a  power  they  would  be  obstructed 
in  their  proceedings,  and  would  be  put  down, 
if  they  could  not  of  themselves  judge  of  tbe 
circumstances  which  called  it  into  exercise. 
Without  entering  into  small  discussions  of  a 
verbal  nature,  tvhetbcr  the  House  of  Commoaa 
is  a  Court,  I  think  that  its  right  to  commit  n 
cl^ar.  I  acknowledge  its  authority,  and  aofa 
aware  that  the  House  of  Lords,  when  sitting  oi^ 
writs  of  error  from  us,  sit  as  and  for  the  whole 
body ;  and  I  deem  that  the  funetionB  of  neither 
assembly  can  go  on  properly  unless  each  ift 
property  protected  in  the  exercise  i^^hcm. 
There  must  be  certain  prineiplel  ^f^in^ 
Court  can  question,  which  are  ne^eaafvy 
the  protection  of  one  against  the  other. 
was  brought  out  in  the  most  singular 
by  tbe  test  of  tbe  question  put  by  Lord 
to  the  judges  In  the  House  of  Lords,^  in  tM< 
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case  of  Burdett  r.  Ahhott,  When  bts  Lordship 
came  to  consider  the  case,  which  was  one 
where  8tr  Francis  Burdett  had  sued  the  speaker 
for  fending  him  to  prison  on  a*  warrant  eoin- 
mittin^  him  for  contempt,  his  Lordship  put  the 
question  as  to  the  rijifht  of  the  Court  of  Com- 
mon Pleas  to  make  buch  a  committal  and, 
supposing  that  no  reason  was  stated  on  the 
face  of  it,  he  asked  whether  this  Court  would 
inquire  into  such  a  committal,  and  the  sole 
answer  of  all  the  judges  was>  that  such  a  thing 
could  not  be  done,  ami  Lord  Eldon  with  the 
concurrence  of  Lord  Ertkme,  and  without  a 
dissentient  voice  raised  In  the  House  of  Lords, 
put  that  case  on  the  analogy  between  the 
House  and  a  Court  of  Westminster  Hall,  and 
decided  it  on  that  analogy.  We  most  pre- 
sume tliat  whatever  any  Court,  and  much  more 
either  House  of  ParUament,  takes  on  itself 
solemnly,  and  nnder  the  responsibility  of  great 
legal  authority,  to  declare  to  be  a  eontempt, 
that  that  is  a  contempt.  Some  affidavits 
have  been  pro'lHeed  in  this  case,  and  it  has 
been  iniluuUcd  that  they  can  be  used,  because 
this  is  not  a  criminal  ease.  I  do  not  think  thut 
til  at  ia  the  loeaniog  of  the  5(lth  Geo.  3.  Any 
person  eo<npl«iniji|(  ^  bekig  ia>priaoned,  has 
ahvays  brought  his  case  before  us  by  a^ilavit, 
aad  the  return  to  the  writ  has  shewn  wl^ethcr 
he  was  lawfully  or  unlawfully  impriboned.  If 
it  ia  shewn  on  the  £ace  of  the  return  to  be 
Liwfui,  there  is  an  end  of  all  argument  in  fii- 
vour  of  the  discliarge.  The  production  of  a 
^ood  warrant  nnkes  a  complete  end  of  this 
case.  We  are  not  at  liberty  to  enter  into  the 
question  whether  there  is  a  real  ground  of 
coutempty  for  that  would  give  us  the  power 
which  I  have  alreadv  denied  that  we  possess- 
We  are  not  justified  in  entering  into  the  sup- 
posed motives,  and  speculating  as  to  the  pro- 
bable reasons  of  tlie  House  of  Commons  in 
coming  to  such  a  conclusion.  We  find  such 
a  conclusion  distinctly  expressed,  and  we  must 
be  l>onnd  by  it.  Indeed  1  think  that,  according 
to  the  language  of  the  cases,  and  especially 
th'At  of  the  Juiiges  in  Burdett  v.  Abbott,  it 
would  he  unseemly  and  indecent  to  suspect 
the  ilouse  of  Commons  of  suppressing  any 
facts,  the  statement  of  which  would  tend  to 
show,  in  a  Court  of  Law,  that  a  subject  had 
been  improperly  deprived  of  his  liberty  ;  and 
if,  in  violent  times,  this  should  ever  appear  to 
be  the  course  pursued  by  the  House  of  Com- 
oHma,  I  am  sure  that  it  would  be  a  course 
which,  upon  reflection,  that  House  would  ex- 
tremely regret,  considering  it  both  as  unwise 
and  unjust  It  would  be  offensive  to  the 
Hoose  to  think  that,  merely  for  the  sake  of 
avoiding  a  disclosure,  such  as  wou^d  give  a 
subject  his  freedom,  the  House  had  avoided 
atatinrihe  -reasons  of  his  committal,  desiring 
to  taS^  ••' fM»or  advantage  of  a  party,  and 
m^mil^^V^  ^^P  ^b'ls  Co^Ti  in  the  dark.  It 
willW''lM^)  miMistrous  to  consider  that  such 
«4ulU'to4'i^^'<»itB  under  the  advice  of  men  of 
gfW0  aliMqi*'«nd  learning,  and  1  for  oue  will 
not  nwdlly  presume  such  to  be  the  ca.se.  I 
cannot  suppose  that  itijustice  would  first  be 
comioitteil,  and  tbfin  that  Uie  House  would 


say,  we  will  make  an  insufficient  statement  o( 
facts  in  order  to  keep  the  Gourt  in  the  dark. 
I  know  that  in  BuiheWs  case  the  Recorder 
Jeffries  mig<ht  have  bad  reeourse  to  such  a 
line  of  conduct,  but  I  will  not  lieKeve  that  it 
has  been  or  will  be  again  adopted  'J^his, 
however,  has  been  supposed  in  the  course  of 
the  argument ;  but  I  cannot  tlnnk  tliat  such 
will  ever  be  the  course  of  a  great  public  body, 
ateenable  to  public  opinioa.  In  conclusion,  I 
must  say  thai  I  do  net  see  any  ground  on  which 
these  gentlemen  shovld  be  released  from  their 
imprisonment.  Acconling  to  all  the  authori- 
ties, the  return  seems  to  me  to  be  suiBcient ; 
and  I  am  bound,  by  tliat  law  which  alone  1 
'can  look  at,  and  by  which  I  am  required  to 
declare  thst  the  return  is  sufficient,  and  the 
the  warrant  set  out  on  the  face  of  it  is  good. 

Mr.  Justice  Littiedale  expressed  his  full 
concurrence  with  Lord  Denman  both  as  to 
the  propriety  of  the  judgment  in  Siockdale  v. 
Hansard,  and  as  to  tlie  reasons  for  declaring 
the  return  to  this  writ  of  habeas  corpus  sufti- 
cients  as  di<l  also  Mr.  Justice  ^^iiiiams^A 
Mr.  Justice  Coleridge, 

Sberitrs  remanded.   H.  T.  1840.    Q  B.  F.  J. 


<Etueen*tf  Seiu^  pncttfce  Cotirt. 

AWARD  .—ATTACH  UENT.-^4«AC  II E8. 

Where  a  party  delaffs  far  four  years  after 
making  un  tneurd  before  he  applies  for  an 
attachment,  tJt/*  delay  ought  to  he  accounted 

-  for  on  affidavit, 

la  this  case  the  submission  to  arbitration 
was  made  a  rule  of  Court  in  l{^3f>,  and  the 
litvard  was  made  on  tTie  9ib  May  in  the  sumc 
year,  directing  the  deKvery  of  a  bill  of  ex- 
change. 

Martin  now  moved  for  an  attachment  against 
the  defendant  for  tlie  non-perfonnance  of  the 
award. 

Fiitteson,  J.-— I  cannot  grant  this  application. 
The  party  should  have  come  to  the  Court 
earlier,  or  have  given  some  reason  for  so  long 
a  delay. 

Rule  refttsedi— 5/09^  v.  Gallffy,  H.  T.  1840. 
Q.  B.  P.  C. 

€Td)tqutr  at  pirsiT. 

IVDOUH*   POWBR. — STAfINO   PROCrBDiNOS.— 

-  C0MPUL80RT  6ETTL£ftJBNT  OF  ACTION, 

^  Judge  at  Chambers  has  now  power,  with' 
out  the  consent  of  the  parties,  to  stay  pro^ 
ceedings  on  payment  of  debt  and  costs, 

Barstow  moved  to  set  aside  a  Judge^s  order, 
on  the  ground  that  the  Court  or  a  Judge  has 
no  power  to  make  such  an  order  as  that  in 
question,  without  the  consent  of  both  parties. 
It  was  an  action  on  a  bill  of  exchange,  and 
the  defendant,  before  declaration,  had  ob- 
tained an  order  of  Gurney,  B.,  that  on  pay- 
ment of  the  bill  with  interest  and  costs  within 
a  limited  time,  proceedings  ^lould  be  stayed ; 
,  the  plaintiff,  in  default  of  such  payment^  to  be 
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at  liberty  to  %\gtk  final  Jaddfinent.  The  order 
was  not  obtwned  by  consent,  nor  was  the 
money  paid  in  pursuance  of  its  terms,  although 
the  costs  were  taxed  under  the  order. 

Barstaw  contended,  that  should  a  bank- 
ruptcy or  insolvency  take  place,  great  incon- 
venience must  arise  from  such  a  course. 

Rule  nisi  granted. 

Chandless,  on  a  subsequent  day,  shewed 
cause,  and  submitted  that  the  Court  or  a 
Judge  at  Chambers  has  always  power  to  stay 
proceedings  where  the  justice  of  the  case  re- 
quires it.  It  is  a  power  exercised  every  day, 
especially  in  cases  where  a  plaintiff  is  called 
on  to  give  security  for  costs,  when,  as  there  is 
no  means'of  punishing  him  by  attachment  for 
disobedience,  the  Court  stay  all  proceedings 
until  he  complies  with  the  terms  imposed. 

Lord  Mnger,  C.  B.— A  Judge  has  no 
power  to  make  an  order  of  this  kind,  except 
either  where  the  party  is  already  under  terms 
to  plead,  or  with  the  consent  of  the  opposite 

^Iderson,  B.— There  could  be  no  doubt  of 
the  power  of  the  Judge  to  stay  proceedings,  if 
the  money  had  been  pwd.  Cases  like  this 
frequently  present  themselves  at  Chambers, 
and  it  is  usual  for  Judges  to  endeavour  to  set- 
tle them  on  reasonable  terms.  But  they  can 
go  no  farther  than  recommend  a  particular 
course  to  be  adopted  by  the  parties ;  they  have 
no  compulsory  jurisdiction. 

Rolfe,  B.,  concurred 

Ride  discharged  on  terms.— Ic^iia/tf#  v. 
Sherwood,  H.  T.  1840.    Exch. 


8IMILITBR.— WAIVBR. — IRRBGCLARITT. 

J  similiter  />y  the  jHirty  whose  pleading^  it  is, 
requires  to  be  dated. 

The  ohjection  to  a  want  of  a  date  ts  not  wmved 
iff  not  opposing  a  judge's  order  for  a  writ 
of  trial  on  thai  grouna. 

This  was  an  action  of  debt  for  a  sum  less 
than  20/.,  to  which  the  defendant  pleaded  nmi- 
Quam  indebitatus.  An  order  had  been  obtained 
from  Roi/e,  B.,  for  setting  aside  the  replication 
for  want  of  a  date. 

Dowdeswelt  now  moved  to  set  aside  this 
order  on  two  grounds : — First,  the  similiter  is 
not  a  pleading  within  the  meaning  of  1  R.  G. 
H  T  4  W.  4,»  and  therefore  does  not  require 
a  «Iatc.  In  the  case  of  Shakel  v.  Ranger fi  it 
was  held,  that  where  a  party  adds  the  similiter 
for  his  opponent,  it  need  not  be  dated.  In  the 
secomi  place,  the  irregularity,  (if  one)  was 
was  waivad  by  the  party  not  objectmg  to  it  on 
a  summons  for  a  writ  of  trial.  In  Mammott  v. 
Mftthew,^  a  request  by  the  defendant  that  the 
plaintiff  would  accept  certain  bail,  was  held  to 
amount  to  a  wsdver  of  all  irregularities  in  the 
affidavit  of  debt.  , 

Parke,  B.— The  similiter  m  this  case  having 
been  ailded  by  the  party  on  his  own  behalf, 
certainly  comes  in  the  shape  of  a  pleading,  and 
therefore  ought  to  bear  a  date.    But  the  que8» 
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tlon  remains  on  the  second  point,  ai  to  whether 
this  object  ion  ought  not  to  have  been  takro 
before  the  judge  on  the  first  summons.  I  do 
not,  however,  think  that  that  omission  amoanta 
to  a  waiver  of  the  irregularity.  It  is  like  the 
case  of  a  summons  to  compute  principal  and 
interest  on  a  bill  of  exchange,  where  it  not 
competent  to  shew  for  cause  that  no  regular 
judgment  lias  been  signed :  the  proper  coarse 
is,  for  the  party  to  apply  to  set  aside  the  judg- 
ment, if  irregular.  The  practice  in  those  cases 
is  clearly  settled  to  be,  tliat  you  cannot  attack 
the  judgment  itself.  So  here,  on  shewin|^ 
cause  on  a  summons  for  a  writ  of  trial,  ihie 
only  oiiestion  open  for  discussion  is,  whether 
there  is  likely  to  arrise  any  difficult  question  of 
law  or  of  fact,  which  would  render  a  trial  by  an 
inferior  judge  improper  under  the  circaoi- 
stances. 

Rule  T^Uxt^-^BiiddUton  v.  Hughes,  U.  T. 
1840.    Exch. 


CHANGE  Of  VENUS. — HUSBAND  AMD  WIFB. 

ji  party's  teife  is  not  a  proper  person  to  wsstke 
an  affidavit  to  change  the  tfenue,  unless  ii 
appears  that  she  has  the  management  nf 
the  matter,  although  the  husband  is  Mrwra 
to  be  ill. 

This  was  an  application  to  change  the  venoe, 
which  had  originally  been  laid  in  (krdigaDsbire. 

Hnlcomb  now  moved  that  the  venne  in  Ques- 
tion might  be  changed  to  Monmouthshire. 
The  affidavit  on  ivhich  he  moved  bad  been 
made  by  the  defendant's  wife,  he  being  too  ill 
to  make  one  himself.  Tlie  question  was,  whe- 
ther such  affidavit  was  receivable. 

Lord  jidinger,  C.  B. — We  must  not  depart 
from  the  usual  course,  which  is,  that  the  affidavit 
in  these  cases,  ought  to  be  made  by  some  person 
who  is  cognizant  of  the  nature  and  circnro- 
stances  of  the  action.  An  affidavit  by  the 
defendant  or  his  attorney,  would  be  the  proper 
course,  or  even  by  the  wife,  if  it  could  be 
shewn  that  he  was  so  ill  as  to  be  unable  to 
make  one  himself,  and  that  she  had  the  manage- 
ment of  his  affiiirs,  and  was  thereby  acquainted 
with  the  nature  and  particulars  of  the  cause. 

Rule  refused. — fVilliams  v.  Higgis,  H.  T. 
1840.    Excheq. 

JUDGMENT. — EXCrSB  FOR  NOT  PROCBSDrKG 

TO  TRIAL. 

It  is  not  a  good  excuse  for  not  proceeding  f o 
trial,  that  the  client  is  in  the  comntryi-hm£ 
the  attorney  does  not  know  where. 

This  was  a  rule  for  judgment  as  in  case  of 
a  nonsuit,  for  not  proceeding  to  trial  pnnuant 
to  notice. 

Peacock  shewed  cause,  and  produced  an  affi- 
davit  made  by  the  clerk  of  the  London  agent  of 
the  attorney  for  the  plaintiflT,  and  which  aiaied 
'*  that  be  was  informed,  and  believed  thai  pl^a- 
tiff  had  good  cause  of  action,  but  that  he  van 
not  then  in  a  situation  to  go  to  trial ;  that  die 
plaintiff  was  at  present  in  the  eoontry,  depa« 
nent  did  not  know  where,  or  when  he  would 
return." 

Lord  Abinger^  C.  B.— Although  m  slight  ex* 
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cuse  U  sufficient  to  induce  the  Courts  to  dis- 
eharfife  a  rule  of  this  kind,  on  the  plaiiuiflfs 
dvincr  a  peremptory  undertaking,  still  ic  is  in- 
dispensably requisite  that  an  excuse  of  some 
kind  be  ^ven.  This  a^davit  does  not  disclose 
any  reason  whatever  for  the  plaintifTs  not  pro- 
ceeding to  trial  hitherto,  and  therefore  the  rule 
must  be  made  absolute. 

Rule  absolute. — Maffan  y,  Jopson,  H.  T. 
1840.    Ezch 
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Campbell  (Pauper)  or  Mc  Lauren  v.  Fisher, 

Scotland 
Sir  John  Simpson  ».  Lord  Howden,  (Wr.  Brr.) 

Queen's  Bench,  England 
Lord  Lovat  ».  T,   F.  Fraser,  Ccross  appeal) 

Scotland 
Sir  James  Dunlop,  Bart.  v.  Cuninghame,  ditto 


304     Circuiii  of  the  Judges.— Law  Bilh  m  ParH&nmi.'^T%e  Bdttor'e  Letier  Box. 


1840. 
Hamilton  v,  Hamilton,  ditto 

Sir  John  Kirktand  r.  Caddell,  (Ut  appeal)  ditto 
Sir  John  Kirkland  v.  Caddell,  (2d  appeal)  ditto 


Renton  ».  Anstruther,  Scotlond 

Maruuia  of  Ormonde  »  Wandcsfbrd,  Chancery, 

IreltDd 


Scott  V.  Curie, 


Scotland 


CIRCUITS  OF  THE  JUDGES. 


SPUING 

CIKCUITS, 

UM0. 

MiDJ.ANp. 

HOMB. 

Norfolk;. 

OnroKD. 

NORTHBIIN. 

Wkstbrn. 

N.  Walks. 

M.  Wal«9 

LdDenman. 
J.Boaanquet 

Ld.Abinaer.ill.  P^rtie. 
J.  LitUedsde^B.  AldersoD. 

i.  I^tteson. 
B.  Givney. 

J.O'leridge 
J.Erskine. 

J.CoUman 
B.  Uolfe. 

J.Willtena. 

J.  Maole, 

tues.  Feb.  18 
Thursday     20 
Saturday      tt 
Monday       24 
Wednesday  2« 
Thursday     27 
fidturday      29 
Mon.  March  2 
Wednesday  4 
Thursday       6 
Friday            6 
Saturday        7 
Monday         9 
Tuesday        10 
Wednesday  fl 
Thursdny     12 
Saturday      14 
MuiKlay       16 
Tuesday       17 
Wednesday  18 
Thimday     I9f 
Frtdajt          20 
Saturday     21 
Mondi^       2a 
ruesday       24 
Wednesday  25 
Thuxsday  '  28 
Saturday      28 
Tuesday       31 
Wed.  April   1 
Tliursday       V 

m                            m 

• 

•  • 

Northamp- 
[ton 

Oakham  " 
Lincoln  and 
-        [cky 

•  • 

Nottingham 
[and  town 

*           • 
Derby 

•  • 
• 

Laicester  & 
[B, 

m                         * 

Coventry  & 
[Warwick 

•  • 

•  * 

Hertford 
Chelmsford 

Maidstone 

•                       m 
m                         * 

LewM 

*  * 

Kingston' 

*  • 

*  • 

< 

•  m 

•  • 

Aylesbury 
Bedford 

•  • 

Hnatingd'n 

Cambridge 

Batyat.£d« 

Nonrirh  & 
[chy 

Reading 

Dxfurd 

Worrcfter& 
Lcity 

•  m 

•  m 

Stafford 

•■                      « 
n                       m 

•  m 

Shrewsbury 
HcKlbrd' 

m                       m 
m                          ^ 

Monmouth 

- 
Gli'uceater 
[&city 

Appleby 
Carlisle 

Newcastle  & 
[town 

m                        m 

Durham 
Yurti  &  city 

^                      • 
•                      • 

Lancaitcr 
•Liverpool 

m                            • 

m                     « 
m                         m 

1     - 

WiQchoticr 
Saltabury 

m                          m 

•  • 

Dorchester 

Exeter  & 
-       [cHy 

- 

Bodmin 

•  * 

m                           m 

Taunton 

•                    * 

Wdckyool 

•           > 

Bala 

Oeanmaris 

Huthin 

Mold 

Chester 

(wtjrtliiown 
Cardigao 

r 

Carmarthrr 

•£&b<iru' 

Bmcob 

Presteign 
Cheater 

LIST  OF   LAW  BILLS    IN  PARLIA- 
MENT,  WITH  NOTES, 


S^otuff  of  Ecur^ij. 

Copyholds  Enfranchuement.    Ld.  BtougliaiD. 
[la  Ssetect  Committee.] 

PRIVATE  BILLS. 

No  Petition  will  be  received  after  the  6th 
March. 

Nor  Report  of  Judges  thereon  after  22nd 
May. 

Hauit  of  CommoiU. 

To  amend  the  Law  of  Copyright. 

[For  second  reading?.]     Mr.  Serjt.  Talfbord. 

To  extend  the  Term  of  Copyn^ht  in  Designs 

of  woven  Fabrics.  'Mr.  E.  Tennaut. 

[In  Commiitee.] 

To  carry  into  effect  the  RecommeBdaiton  of 

the  Ecclesiastical  Commissioners. 

Lord  J.  Russell. 

To  extend  Freemen  and  Burgesses'  Right  of 

Election.  Mr.  F.  Kelly. 

Drainaj^e  of  Lands.  Mr.  Handley. 

To  amend  Tithes  Commutation  Act. 

[In  Cotmnittee.]  Sir.  E.  Knatchbull 

Vagrants'  Removal. 


[For  second  reading.] 

Sfl»al]  Debt  CourU  for 

Aston,  Liverpool, 

Bjirkston  Ash,  &c.  Tavistock, 
Brighton,  Newton  Abbott, 

Bolton,  Wakefield  Manor. 

Marylebone, 

Sumtrvary  Conviction  of  Juvenile  Oflendi^rs. 
[For  second  reading.]        Sir  B.  Wiluiot. 

To  amend  ihe  County  Constabulary  Act. 

Mr- P.  Maale. 

To  amend  the  Laws  of  Turnpike  Trusts,  and 
to  allow  Unions.  Air.  Mackinnoa. 
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The  letters  on  Attorneys'  Certificates  and 
Re-admission;  the  Non-payment  of  Country 
Agents;  on  the  Examination  of  Articled 
Clerks ;  and  on  the  Law  of  Wills,  will  i^pear 
at  an  early  opportunity. 

The  letters  of  "Attomalus;"  M.  W,;  H. 
B.;  "Beu;"  "Civis;"  T.  H.;  Cfii^iaod 
i.  S.  T.,  are  under  consideration. 

Erratum,  p.  271. — In  the  case  of  Pintmmr^t. 
Lawrence,  the  rule  was  "  made  absolute  **  iar 
a  new  trial,  not  dischai^ged — as  the  jiutguKirt 

shC'»V8. 
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**  Quod  mairis  ad  nos 


Pisrtinet,  etoescire  nriAliim  est,  agitjiinvft. 


Ho  RAT. 


SHARES   IN  JOINT  -  STOCK 
COMPANIES. 


Thb  law  as  to  shares  in  joint- stock  com- 
panies is  still  in  so  unsettled  a  state*  and  is 
yet*  from  the  large  capital  embarked  in  them, 
so  important,  that  we  lose  no  opportunity 
in  bringing  before  oiu:  readers  every  case 
connected  with  them  as  early  as  possible. 
'We  now  invite  their  attention  to  two  cases, 
very  recently  decided*  which  bear  on  this 
subject. 

In  the  case  of  Lorymer  v.  Smyth,^  Lord 
Tenierden,  C.  J.,  said*  "  the  bargaining  to 
deliver  com  not  then  in  possession  of  the 
vendor*  and  relying  upon  making  a  future 
purchase  in  time  to  fulfil  his  undertaking, 
was  a  mode  of  dealing  not  to  be  encouraged ;" 
and  in  the  case  of  Bryan  v.  Lewis,^   the 
same    learned  Judge  at  nisi  prius  held, 
that  where    the   agreement  was  that  the 
goods  should  be  delivered  by  a  certain  day, 
and  the  vendor,  at  the  time  of  the  con- 
tract, neither  had  the  goods  in  his  possession 
nor  had  any  reasonable  expectation  of  ob- 
taining tbem  by  consignment,  but  intended 
to  go  into  tbe  market  and  buy  them,  this 
was  a  wagering  and  improper  speculation, 
and  the  vendor  could  not  maintain  an  action 
for  nonperformance  of  the  contract.     But 
this  case  has  been  much  shaken,  and  may 
now  be  considered  entirely  overruled.     In 
the  case  of  fVelb  v.  Porter,^  a  plea  to  an 
action  for  work  and  labour,  that  the  work 
was  done  by  tbe  plaintiff  as  a  broker,  in 
making    time-bargains    in  foreign  funds, 
was  held  bad  on  demurrer ;  and  Boeanquet, 
J.y   there  expressed  his  doubts  as  to  the 

ft  1  B.  &  C.  1 ;  2  D.  &  R.  23. 

b  1  Ry.  &  Moo.  336. 

c  2  Bing.  722 ;  12  L.  O.  219. 
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soundness  of  Lord  Tenierden's  opinion  in 
Bryan  v.  Lewis,  and  this  case  of  Wells 
v.  Porter  was  confirmed  by  the  subsequent 
decision  of  Ebsworth  v.  Cole  A 

And  in  a  very  late  case,^  the  rule  laid 
down  in  Bryan  v.  Lewis  has   been  disre- 
garded.     In  this  case   the   plaintiflf  con- 
tracted to  sell  to  the  defendant  fifty  shares 
of  the  Brighton  Railway  Company,  to  be 
transferred  on  the    Ist  of  March,    1839* 
I  and  the  defendant  pleaded  in  bar  of  the 
contract,  that  at  the  time  of  the  agreement 
plaintifiFwas  not  possessed  of  the- shares,  nor 
had  a  reasonable  expectation  of  becoming 
possessed  thereof,  otherwise  than  by  pur- 
chasing   the    shares    after   the     time    of 
I  making  the   agreement.      In   the    course 
of  the  argument  Mr.  Baron  Maide,  said, 
"  that  if  Lord  7>ii/erc2eii'«  doctrine  was  sup- 
ported, it  would  render  void  all  contracts  to 
supply  the  army  and  navy,  workhouses,  and 
almost  every  public  institution  ;"  and  Baron 
Parke  delivered  the  following  judgment: — 
"  I  have  also   entertained  considerable 
doubt  and  suspicion  as  to  the  correctness  of 
Lord  Tenterden's  doctrine  in  Bryan  v.  Lewis, 
Ry.  &  M.  386  :  it  excited  a  good  deal  of 
surprise  in  my  mind  at  the  time ;  and  when 
examined,  I  think  it  is  untenable.   I  cannot 
see  what  principle  of  law  is  at  all  affected 
by  a  man's  being  allowed  to  contract  for 
the  sale  of  goods,  of  which  he  has  not  pos- 
session at  the  time  of  the  bargain,  and  has 
no   reasonable    expectation    of    receiving. 
Such  a  contract  does  not  amount  to  a  wager* 
inasmuch  as  both  the'  contracting  parties 
are  not  cognizant  of  the  fact  that  Uie  goods 
are  not  in  the  vendor's  possession  ;  and  even 
if  it  were  a  wager,  it  is  not  illegal,  because 

d  2Mce.  &VV.  31. 

c  HWewhite  v.  AfcMorine,  5  M.  &  W.462. 
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it  has  no  necessary  tendency  to  injure  third 
parties.  The  rfic/irm  of  Lord  7>ii/en/tf«.  cer- 
tainly, was  not  a  hasty  observation  thrown 
t>ut  by  him,  because  it  ap}>ear8  from  the 
case  of  Lorymer  v.  Smith,  1  B.  &  C.  1  ;  2 
D.  and  R.  23,  that  he  had  entertained  and 
expressed  similar  notions  four  years  before. 
He  did  not  indeed,  in  that  case,  say  that 
such  a  contract  was  void,  but  only  that  it 
Vas  of  a  kind  not  to  be  encouraged ;  and 
the  strong  opinion  he  afterwards  expressed 
appears  to  have  gradually  formed  in  his 
miud  during  the  interval,  and  was  no  doubt 
confirmed  by  the  effects  of  the  unfortunate 
mercantile  speculations  throughout  the 
country  about  that  time.  There  is  no  indica- 
tion in  any  of  the  books  of  such  a  doctrine 
having  ever  been  promulgated  from  the 
Bench  until  the  case  of  Lorymer  v.  Smith, 
in  the  year  1822 ;  and  there  is  no  case 
which  has  been  since  decided  on  that  au- 
thority. Not  only,  then,  was  the  doubt  ex- 
pressed by  Bosanquet,  J.,  in  Wells  v.  Porter, 
(2  Scott,  141  ;  2  Bing.  N.  C.  722,)  well 
founded,  but  the  doctrine  is  clearly  con- 
trary to  law.  This  plea,  therefore,  is  bad 
in  substance,  and  it  is  unnecessary  to  con- 
si(|er  whether  it  is  bad  in  form.*' 

In  the  other  case'  to  which  we  would  ad- 
vert, by  the  terms  of  a  Railway  Act  the 
directors  were  entitled  to  recover  for  calls 
in  arrear,  upon  proving  that  the  defendant 
"Was  a  proprietor,  and  that  notice  of  the  calls 
was  given  according  to  the  act,  unless  the 
defendant  should  prove  that  he  had  paid 
the  full^  amount  of  his  subscription.  De- 
fendant having  pleaded  to  an  action  for 
calls,  that  he  was  not  indebted,  and  was 
not  a  proprietor^  the  Court  refused  to  allow 
him  to  add  pleas  that  due  notice  of  the  calls 
was  not  given  ;  that  no  time  or  place  was 
appointed  for  payment ;  that  the  calls  were 
made  for  purposes  other  than  those  war- 
ranted by  the  act ;  that  they  were  made 
after  deviations  in  the  line,  and  that  fewer 
shares  were  allotted  than  the  act  required. 
It  will  be  observed  that  this  decision 
turned  a  good  deal  on  the  construction  of 
the  particular  act,  especially  as  to  the  three 
first  pleas  ;  but  the  following  portion  of  the 
judgment  of  Tindal,  C.  J.,  appears  to  us  of 
great  importance,  so  far  as  the  general 
question  is  concerned. 

"  The  only  possible  ground  on  which  the 
complaint  can  be  urged  by  the  defendant  is, 
that  the  monies  were  applied  in  a  way  de- 
ferent from  that  directed  by  the  statute. 
The  act  makes  the  call  a  debt  due  from  the 

' '  London  Sf  Brighton  liaihcnti  Comptmy  v. 
M"i7#M,  6  Ding.  N.  C.  135. 


subscriber  to  the  company,  and  it  limits  the 
answer  to  be  given  to  that  claim  of  debt ; — 
if  he  has  not  paid  the  sum  which  is  so  called 
for,  '  the  company  shall  be  entitled  to  re- 
cever  what  shall  appear  due  on  such  caUs, 
unless  it  shall  appear  that  the  principal 
monies  previously  paid  on  any  such  share, 
together  with  such  call,  exceed  the  sum  of 
^/•'     If  we  were  to  grant  the  pkas  which 
are  sought  to  be  used  as  defences  to  the 
action,  we  should  be  repealing  thoee  direc- 
tions of  the  148th  section  of  the  statute, 
which  enact  that  the  money  shall  be  reco- 
verable upon  certain  proof  being  given  to 
the  plaintiff.     This  being  a  debt  created  by 
act  of  parliament,  it  is  dear  it  was  never 
intended  that,  in  calling  on  a  Court  to  de- 
cide  whether  a  sum'  for  the  subscription 
is  due  or  not,  the  parties  should  Utigiite  mat- 
ters which  belong  to  another  forum;  if  the 
subscril}ers  are  dissatisfied  with  the  mode  in 
which  the  money  is  a|^plied,  the  proper  place, 
and  time  to  dispute  that,  is  whea  a  geneiai 
meeting  is  called;^ they  are  tkrre  to  ex* 
j^ress  their  disapprobation  of  the  oonduet  ci 
the  directors.     Or  if  the  general  meetiog  is 
at  a  great  distance,  and  the  question  caoool 
be  delayed,  and  there  is  a  sufficient  number 
of  persons  to  dispute,  the  propriety,  of  the 
proceedings,  they  can  call  a  special  nxeeting 
by  giving  twenty-one  days'  notice  tbereoL 
It  seems  to  me  it  was  never  intended,  nor 
ought   it  to  be  alk>wed,  thai  so  gcaeial 
a  question  as  that  should,  be  litigated  in 
the  question  whether  a  call  is   due  fitoim 
an  individual  subscriber.    The  aext  plea 
on  which  it  is  contended  the   defendant 
has  a  right  to  rely,  puts  the  k»t  question 
in  a  more   tangible  and   close   rotapaiMr ; 
for  it  states  that  there  has  been  a  draatian 
from  the  original  line,  and  that  tike  aaoney 
is  called  for  in  respect  of  such  deviarion. 
llie  effect  of  allowing  such  an  answer  as 
this  would  be,  that  if  there  is  any  deviatioa 
to  the  extent  of  three  yorda,  with  the  con- 
sent of  the  person  whose  lands  immediately 
adjoins,  and  at  the  wish  of  the  directora 
and  of  the  company  generally,  every  iDdivid- 
ual  subscriber,  from  the  moment  that  devi-^ 
ation  is  made,  may  stay  his  hand  and  refuse 
his  call,  and  the  whole  ooncem  be  biukea 
up  altogether.  Such  a  proposition  cannot  lor 
a  moment  be  sustained,   llie  last  plea  wliidi 
is  sought  to  be  placed  on  this  record,  i»^ 
that  at  the  time  the  calls  were  mad^  thoce 
were  not  36,000  shares  in  the  ccNe^^^^ 
Let  us  just  see  on  what  that  stand*,     ^ne 
136th  section  of  the  act  enacts  *  that  aot« 
withstanding  anything  in  the  sevenamb-* 
scription  deeds  or  contracts  xelatiag  ti>  the 
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raid  severa)  lines^  the  capital  of  the  company 
hereby  incorporated  shall  be  1,800,000/., 
divided  into  36,000/  I  cannot  see  how  it 
is*  possible  to  cay  there  are  not  36,000 
aharea:  there  may  not  be  36,000  called 
into  action  on  which  the  subscriptions  are 
sent  in  and  the  money  forthcoming  ;  but  if 
there  is  the  capital  of  1,800,000/.,  the  act 
says  it  is  divided,  and  there  are  the  36,000 
shares,  if  not  in  fact,  yet  in  contemplation  of 
law.  k  seems  to  me,  therefore,  that  it  is 
not  an  available  plea.  All  the  pleas  sug- 
gested seem  to  me  rather  calculated  to 
raise  difficulties  than  to  put  forward  any 
just  ground  of  defence." 

THS 

PRECEDENCE  OP  PRINCE  ALBERT. 


Wx  have  already  endeavoured  to  state  the 
law  respecting  the  precedency  of  Prince 
Albert,  (see  ante,  pp.  273,  274  )  A  pam- 
phlet has  been  subsequendy  published,  en- 
titled "The  Precedence  Question,"  which 
mainly  confirms  the  vi^w  we  have  taken, 
and  adds  some  ad(fitiona]  facts  in  support  of 
tbcm.  The  writer,  (who  is  sud  to  be  a 
gentlemaih  of  considerable  rank  in  the  Privy 
Coancil,)  after  quoting  the  authorities  we 
have  alraidy  cited  ~  pretty  much  in  our  own 
words, — Blaeketone,  Lord  Coke,  and  Selden, 
cornea  to  the  conclusion  that  the  31  Hen.  8, 
c.  10,  did  not  restrain  the  prerogative  of 
the  Crown  as  to  precedency,  except  so  far 
as  the  words  of  that  statute  extend. 

'*  There  exists  what  may  lie  deemed  very 
fair  evidence,  to  show  thai  in  those  day?  the 
royal  prerogative  ae  to  precedence,  was  never 
supposed  to  be  abridged  by  this  act,  but  on 
the  ci»aitrary  that  it  still  continued  to  flourish 
in  nndiminished  force.  Only  two  months 
afterwards  Henry  was  divorced  from  Anne  of 
Cteves,  when^  as  is  ivell  known,  he  bribed  her 
into  compliance  with  his  wishes,  by  a  liberal 
grant  of  money  and  of  honoars.  By  bis  letters 
patent  be  declnred  her  his  adopted  sister,  and 
eave  her  precedence  before  all  the  ladies  in 
iogy^nd,  next  his  qaeeu  and  daughters,  and 
therefore  before  his  nieces  and  their  children, 
who  were  directly  in  the  succession  to  the 
Cniwn.  (Burnet  Refn.  v.  i,  p.  565.)  On 
the  dd  November,  15-17,  Edward  VI.  granted 
lo  his  ancle,  the  Duke  of  Somerset,  immedi- 
ately after  his  victory  in  Scotland,  letters 
patent  of  precedence,  in  the  followin^^  terms : 

"  As  our  most  dear  uncle  Edward,  Duke  of 
Somerad*  by  the  advice  of  the  Lords,  we  have 
BaflMd  .  •  •  to  lie  governor  of  our  person 
an4  protector  of  bur  realm    .  •    during 

our  lOiMTity,  hath  no  such  place  appropriated 

•  Th^  I>a«hc8s  of  Biillblk,  and  the  Countess 
of  Comberland,  daaghtcn  of  Charles  Brandon 
and  Mary,  Queen  ifowafor  of  Prance, 


and  appointed  to  him  in  our  High  Court  of 
Parliament,  as  is  convenient  and  necessary,  as 
well  as  in  proximity  of  blood  unto  us,  being 
our  uncle  ...  as  well  as  for  the  better 
maintaining  and  conducting  of  our  affairs. 
We  have,  therefore,  as  well  by  the  consent  of 
our  said  uncle,  as  by  the  advice  of  other  the 
Lords  and  the  rest  of  the  Privy  Council, 
willed,  orduned,  and  appointed,  that  our  said 
uncle  shall  sit  alone,  and  be  placed  at  all  times 
.  •  •  .  in  our  said  Court  of  Parliament^ 
upon  the  bench  or  stole  standing  next  our  seat 
royal,  in  our  Parliament  Chamber.  .  .  And 
further  that  he  do  enjoy  all  such  other  privi- 
leges, pre-eminences,  ac.  &c.  The  statute 
concerning'  the  placing  of  the  Lords  in  the 
Pariiament  Chamber  and  other  auemhlies  qf 
council,  made  in  the  thirty -first  year  o^our  most 
dear  father,  of  famous  memory ^  King  Henry 
f^llf,  notwithstanding.  (Rymer,  15;  Collins' 
Pcersge.) 

"This  instrument  must,  under  the  circum- 
stances, be  taken  as  the  act  of  Somerset  him* 
self  I  :ind  it  is  inconceivable  that  he  should 
have  had  the  audacity  to  attempt  in  his  own 
behalf,  that  for  which  the  plenitude  of  Henry 
VlU.'s  power  had  been  deemed  insufficient, 
or  to  have  perpetrated  in  the  name  of  a  minor 
king,  a  direct  and  useless  violation  of  a  recent 
statute, — more  especially  when  the  same  ob> 
lect  might  have  been  as  easily  accomplished 
by  the  authority  of  Parliament,  where  the 
Protector's  popularity  would  have  ensured  a 
ready  complidoce  with  his  wishes.  This  view 
of  the  case  receives  confirmation  from  the 
total  afisence  of  any  allusion  to  this  grant  in 
the  charges  which  were  soon  afterwards  urged 
against  him — every  thing  that  malice  could 
devise  was  raked  together  for  the  purpose  of 
swelling  the  articles  of  impeachment,  but  nei- 
ther when  he  was  degraded  from  the  Protecto* 
rate,  nor  afterwards  when  he  was  deprived  of 
life,  was  any  accusation  brought  against  him, 
lending  to  shew  that  these  letters  patent  were 
considered  illegal  or  unconstitutional." 

And  the  writer  goes  on  to  consider  the 
precise  effect  of  the  statute,  and  he  points 
out  incidentally  the  peculiar  situation  of 
Prince  George  of  Cambridge. 

**  It  may  seem  surprising  or  paradoxical  to 
assert,  and  many  may  with  dimculty  believe, 
that  Prince  George  of  Cambridge  is  entitled 
to  no  precedence  of  his  own,  inseparable  from 
his  royal  birth,  but  such,  nevertheless,  is  un- 
doubtedly the  fact.  By  law,  he  can  only  take 
royal  rank  as  the  son,  brother.iinde,  or  ne- 
phew, of  the  reigning  Sovereign,  none  of 
which  he  is,  and  he  derives  none  whatever 
from  having  been  nephew  of  William  IV.  and 
George  1 V.,  and  grandson  of  George  IIL  The 
princes  of  the  Blood  Royal  have,  as  to  prece- 
dence, a  moveable  and  not  a  fixed  status^  con- 
sUntly  shifting,  with  their  greater  or  less 
propinquity  to  the  actual  sovereign;  and  in 
the  event  of  Prince  George's  succession  to  hia 
father's  dukedom,  he  would  only  he  entitled 
to  a  place  in  Parliament  and  in  the  Council^ 
according  to  the  ancienty  of  his  peerage, 
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The  practice,  however,  does  not  wait  upon 
the  right,  and  is  regulated  by  the  universal 
sense  and  feeling  of  the  rc8pect  and  deference 
which  18  dne  to  the  Blood  Royal  of  England. 
The  Archbishop  of  Canterbury  does  not  take 
a  legal  opinion  or  pore  ov^r  the  31st  of  Henry 
VIII.  to  discover  whether  he  has  a  right  to 
Jostle  for  that  precedence  with  (he  cousin, 
which  he  knows  he  h  bound  to  concede  to 
the  uncle,  of  the  Quren  ;  but  he  yiebts  it  as  a 
matter  of  conrite,  and  so  uniform  and  unqiies- 
tionalde  is  the  custom,  that  in  all  probability 
neither  the  prince  nor  the  prelate  are  con- 
scions  that  It  is  in  the  slightest  degree  at  va- 
riance with  the  right. 

''The  obscurity  which  involves  the  question 
pf  precedence,  and  the  prevailing  doubts  as  to 
the  extent  of  the  royal  prerogative,  proceed,  in 
a  great  measure,  from  the  intermixture  of 
ij^w  and  custom,  by  which  the  practice  is  re- 
gulated and  enforced.  The  table  of  prece- 
dence, the  authority  of  which  is  recognised  for 
sSI  social  and  ceremonial  purposes,  rests  upon 
statutory  enactments,  ancient  usages,  and  the 
king's  letters  patent;  n8a<re  creeping  in  to 
disarrange  the  order,  and  break  the  links  of 
the  chains  forged  by  the  luw  ;  for,  while  the 
31st  of  Henry  VJII.  places  earls  after  mar- 

?[uiRe8,  custom  interpo&es  and  postpones  the 
ormer  to  the  eldest  sons  of  dukes*,  (and  so  of 
marquis*s  eldest  sons  and  vi«counts,)  though 
these  are  only  commoners  in  the  eye  of  the 
law.  Now,  as  no  custom  (unless  expressly 
saved),  can  prevail  against  the  force  or  a  sta- 
tute, this  renders  it  still  more  clenr,  that  no- 
thing was  intended  by  the  31  "t  Henry  VIH. 
but  *'  the  placing  the  lords  "  in  Parliament,^ 
and  that  the  question  of  general  precedence, 
(with  all  the  prerogatives  of  the  Crown  there- 
unto appertaining,)  W4s  left  untouched  by 
li,^  In  point  of  fact,  the  nnal  prerogative 
alwavs  has  been,  and  still  continually.is  exer- 
cisea,  in  violation  of  the  order  of  the  estab- 
Ihhed  table ;  for  when  the  king,  by  his  royal 
ivarrant,  gives  to  one  of  his  subjects  having 
neither  rank  nor  dignity,  the  place  and  prece- 
dence of  a  duke's  or  ao  earl's  son,  the  indi- 
vidual thus  elevated  supersedes  all  those  (below 
that  rank)  whose  place  and  precedenc<i  is 
determined  either  by  law  or  custom. 


*  Lord  Herbert,  in  bis  Life  rf  Henry  VIII , 
says,  in  allusion  to  this  statute,  *'  it  was  de- 
clared also  bow  the  lords  in  Parliament  should 
1)6  placed,"  p.  218. 

^  Lord  C(»ke  clearly  distinguishes  between 
precedence  in  Purliamcnt  and  Council  and 
general  precedence  : — "  Thus  far  ft»r  avoiding 
contention  about  precedency  in  Parliament, 
8tar  Chamber,  and  all  other  as^iemblit*?.  Coun- 
cil, &c.  Now,  they  that  desire  to  know  thn 
places  and  precedency  of  the  nubility  and  sub- 
jects of  the  realm,  as  well  men  as  women,  and 
of  their  children,  (which  we  have  added  the 
rather,  for  that  the  contention  about  prece- 
dency between  persons  of  that  sex  is  even  fiery, 
furious,  and  sometimes  fatal),  we  will  refer  you 


"The  result,  then,  appears  to  be,  Chtlm 
the  olden  time,  the  king  had  unfimitcd  power 
in  matters  of  honour  and  precedence,  and 
could  confer  whatever  dignity  or  pre-eminence 
he  thought  fit,  upon  any  of  bis  subjects.  That 
this  power  has  been  expressly  restrained^  ouoad 
the  Parliament  Chamber  and  the  Coaacil,  but 
exists  unfettered  in  all  other  respects. 

"  In  Parliament,  (should  Prince  Albert  be 
created  a  peer),  he  would  rmly  be  entitled  to 
a  »eat  at  the  bottom  of  the  degree  to  which  he 
might  belong,  and  he  would  be  expressly  pro- 
hibited from  sitting  nearer  to  the  tbrooe.  In 
the  Privy  Council,  likewise,  (if  made  a  Privy 
</OuncilIor)  he  would  be  entitled  to  no  especial 
place,  bu  t  every  where  else,  at  cerem<Miials  of 
every  description,  at  royal  marriages,  christen- 
ings or  funerals,  at  banquets,  processions,  and 
courtly  receptions,  at  installations  and  investi- 
tures, at  all  religious,  civil,  or  military  cele- 
brations, upon  idl  occasions,  formal  or  social, 
public  or  private,  the  Queen  may  grant  to  her 
husband  an  indisputable  precedence  and  pre- 
eminence over  every  otner  subject  io  the- 
realm.  It  will  prolmbly  be  less  difficult  to 
obtain  a  concurrence  of  opinion  as  to  the 
extent  of  the  Queen's  constitutiona]  right  in 
granting  precedence,  than  as  to  the  manner  in 
which  It  would  be  morally  fit,  and  just  to 
others,  that  this  right  should  be  exercised/* 

.  And  he  thus  then  the  question  *'  vpoa 
the  broad  principle  of  moral  fitness." 

"The  principle  on  which  precedence  is 
established,  is  that  of  propinquitv  to  the  sove- 
reign, and  no  propinquity  can  be  ao  cWmc  as 
thai  of  the  husi)and  to  the  wife,  nor  docs  ia . 
seem  unreasonulile  that  all  other  subjects 
should  be  required  to  yield  the  outward  forms 
of  honour  and  respect  to  the  man  who  is  ele- 
vated to  a  station  so  far  above  them,  whom  she 
is  herself  bound  to  '*  love,  honour,  servo,  and 
obey,"  and  who  is  superior  to  her  In  their 
natural,  while  still  subordinate  in  their  civil 
and  political  relations.  Many  people  who  are 
not  unwilling  to  concede  a  high  degree  of 
precedence  to  the  Prince,  are  very  sensitive 
about  the  dignity  of  the  heir  apparent,  and 
while  they  are  content  that  he  should  precede 
his  other  children,  would  on  no  account  aUow 
him  to  be  superior  to  a  Prince  of  Wales.  The 
difficulty  in  these  cases  Is  to  establish  a  prin- 
ciple, but  that  difficulty  is  rendered  much 
greater  if  when  th*^  principle  is  once  admitted 
it  is  not  taken  with  all  its  legitimate  and  neces- 
sary consequences.  If  the  Prince  is  entiUed 
to  claim  precedency  over  any  of  the  Blood 
Royal  of  England,  above  all  others,  he  may 
claim  it  upon  every  moral  ground,  over  his 
own  children,  nor  is  there  any  civil  or  political 
consideration  in  reference  to  the  heir  apparent, 
requiring  that  an  exceptiou  should  be  oiadn 
in  bis  behalf.  There  seem  to  exist  qonfasfl 
notions,  of  something  very  extraordinanf  M|A 
transcendant  in  the  status  of  a  Prince  of  W^jtn^ 
but  the  ditference  between  him  and  his  yo 


to  a  record  of  great  authority  in  the  reign  of 
Henry  VIL,  entitled,"  &c.— 4th  Inst.  3691 


'  »  --  .         •    ■ 
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brother  is  not  very  great,  and  the  only  positive 
privilege  with  which  the  law  certuioly  and 
exclusively  invests  the  heir  apparent,  is  that  of 
making  it  high  treason  to  attempt  bis  life."^ 

The  writer  coQ(dudes  with  a  very  just 
compliment  to  the  Duke  of  Wellington, 
which  we  have  great  pleasure  in  extracting. 

"  ft  ia  much  to  be  regretted  that  such  heat 
and  irritation,  have  been  manifested  in  the  dis- 
cussion of  this  question,  and  certainly  between 
the  proceedings  in  both  Hoases  of  Ptirliament, 
Prince  Alliert  may  well  have  thought  his  recep- 
tion neither  cordial  nor  flattering;  but  the 
truth  is,  that  any  mortification  which  either 
the  Prince  or  the  Queen  may  have  felt,  (and 
in  her  it  is  only  natural,  whether  just  or  not)  is 
at  least,  as  attributable  to  the  really  objection- 
able nature  of  the  propositions  whicn  were  made 
as  to  the  opposition  which  they  encountered. 

''Nothing  herein  is  more  to  be  deplored, 
than  that  any  mistaken  zeal  should  misrepre- 
sent the  conduct,  or  any  hasty  imprendion 
miaconstnie  the  motives  of  the  Duke  of  Wel- 
lington. His  whole  life  has  been  a  continual 
manifestation  of  loyalty  and  of  suoeriority  to 
petty  pur|>08es,  and  unworthy  inducements; 
bat  hia  notions  of  loyalty  are  of  a  nature  which 
mere  courtiers  are  unable  to  comprehend, 
because  he  always  considers  the  honour  and 
the  interests  of  the  drown,  in  preference  to 
the  personal  inclination  of  the  Sovereign. 

**  Of  all  men  who  ever  lived  he  has  sought 
the  least,  the  popularity  he  has  so  largely  ac- 
quired-—the  tide  of  which,  sometimes  diverted 
by  transient  causes,  has  always  returned  with 
aectimdSated  force.  With  him  it  is  no  '  echo 
of  foUy,  and  shadow  of  renown,'  but  a  deep, 
affecting,  almost  subKroe  national  feeling, 
which  exults  in  him  as  the  living  representative 
of  national  glory.  If  there  be  an  exception  in 
any  place  to  this  universal  sentiment,  let  us 
hope  that  the  impression  will  not  endure,  that 
the  cloud  of  momentary  error  will  be  dispersed, 
and  that  justice,  ample  and  not  tardy,  will  be 
rendered  to 

**  *  Tlic  noblest  man 
That  ever  lived  in  the  tide  of  time.' " 

NEW  BILLS  IN  PARLIAMENT. 


COSTS  IN  FaiVOLOOS  ACTIONS. 

This  is  a  bill  to  repeal  so  much  of  an  Act  of 
the  forty-third  of  Elizabeth,  intituled  '•  An  Act 
Co  avoid  trifling  and  frivolous  suits  at  law  in 
Her  Majesty's  Courts  at  Westminster,"  and  of 
an  sict  of  the  twenty-second  and  twenty-third 
of  Cfaarletrthe  Second,  intituled  "An  Act  for 
lajin;^  Impositions  on  Proceedings  at  Ldw," 
as  relates  to  costs  in  personal  actions ;  and  to 
make  farther  provisions  in  lieu  thereof. 

It  redtes  that  the  43  Eliz.  c.  6,  to  avoid 
tnOSxkg  and  frivolous  suits,  and  the  22  &  23 
Car.  c«  9,  for  laying  impositions  un  proceed- 
■  ~^-"^~  t~ 

<t  It  is  also  treason  to  kill  certain  judicial 
officers  when  in  actual  execution  of  their 
ollicre*.-— Hale;  P,  -G.  13.  • 


ings  at  law,  which  recites  that  many  good  sub- 
jects of  this  realm  have  been  and  daily  are  un- 
done by  such  suits,  contrary  to  the  intention  of 
the  said  statute  of  Queen 'Elizabeth,  but  tlie 
same  evil,  uotwiibstanding,  doth  still  prevail 
and  increase  ;  and  that  it  is  expedient  to  con- 
solidate and  extend  those  provisions :  and  pro- 
poses to  enact  that  the  two  said  recited  acts  of 
the  forty-third  of  Elizabeth  and  of  the  twenty- 
second  and  twenty-thirdof  Charles  the  Second, 
so  far  as  the  same  relate  to  costs  in  personal 
actions,  be  hereby  repealed. 

2.  That  if  the  plamtiff  in  any  action  of 
trespass,  either  to  the  person',  op  to  real  or 
personal  property,  or  for  libeC  slander,  or 
malicious  prosecution,  brought  or  to  be 
brought  in  any  of  Her  Majesty's  Courts  at 
Westminster,  shall  recover  by  the  verdict  of  a 
jury  less  damages  than  forty  shillings,  such 
plaintiff  shall  not  he  entitled  to  recover  or  ob- 
tain from  the  defendant,  in  respect  of  such 
verdict,  any  costs  whatever,  whether  it  shall  be 
given  upon  any  issue  or  issues  tried,  or  judg- 
ment  shall  have  passed  hy  default,  unless  the 
judge  or  presiding  officer  before  whom  such 
verdict  shall  be  obtained  shall  immediately 
afterwards  certify  on  the  bdck  of  the  record 
(if  the  action  be  in  trespass)  that  the  action 
was  really  brought  to  try  a  right  l>esides  tfie 
mere  right  to  recover  damages  for  the  trespass 
or  grievance  for  which  the  action  shall  h  ave 
been  brought. 


ATTORNEYS*  CERTIFICATES.— 
NECESSITY   OF    RE  -  ADMISSION. 

To  ihe  Editor  ef  the  Lf'gid  Olnereer. 
Sir, 
The  doubtful  state  of  the  law  upon  a' subject 
materially  atfectiug  the  interests  of  the  pro- 
fedsion,  induces  me  to  address  you,  in  order 
that  public  attention  may,  through  the  mediiuui 
of  your  valuable  journal,  be  called  to  the  point. 
The  question  to  which  I  refer  is,  whether  the 
admission  of  an  atiorney  Itecomes  void  by  hia 
neglecting  to  take  out  bis  certificate  for  oue 
year  from  the  date  of  such  admission^  or 
whether  the  certifii^^te  may  be  taken  out 
at  any  time  beyond  such  period,  without  a 
previous  re-admission  Iteing  required. 

The  rule  acted  upon  hitherto  in  the  Com- 
mon Law  Otfices,  and  sanctioned  by  several 
decisions,  amongst  others  those  of  £>  parte 
J&net,  2  Dowl.  46 1 ;  and  Ejf  parte  Marshall, 
()  Dowl.  626,  was,  that  if  no  certtficate  hdd  been 
taken  out  since  admission,  it  might  be  taken 
out  at  any  time,  although  more  than  a  year 
had  elapsed,  and  no  re -admission  would  be  re- 
quired, but  that  if  a  certificate  had  been  taken 
out  within  the  year,  and  the  party  afterwards 
discontinued  it  for  a  twelvemonth,  his  admis- 
sion became  void,  and  he. could  not  resume 
hispractice  without  being  re-admitted. 

The  construction  seems  to  depend  upon  the 
words  of  the  statute  37  Geo.  3,  c.  90,  s.  31, 
which,  in  dictating  the  terms  of  re-admission, 
direct84hat  it  may  "  upon  payment  of  the  ar- 
rears of  duty 'accrued  eince  the  ejppiration  of 
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hie  last  certificate/*  thereby  exdading  those 
cases  in  which  no  certificate  has  ever  been 
taken  out.  This  view  of  the  case  has,  liow- 
ever,  been  materially  shaken  by  the  recent 
decision  in  Hilton  v.  Chambers,  /  Ad.  k  £11. 
524,  &  S.  C.  2  Nev.  and  P.  392,  in  which  indeed 
the  precise  point  above  referred  to  was  not 
in  ouestion,  but  it  was  there  decided  that  a 
neglect  to  take  out  a  certificate  for  a  year 
after  re-admission,  rendered  such  re-adinission 
voiJ,  so  as  to  involve  the  necessity  of  another 
re-admission  before  the  party  could  be  legally 
oualified  to  practice ;  and  it  may  be  inferred 
from  various  parts  of  the  judgment  that  the 
Court  would  have  came  to  the  same  conclu- 
adon  in  the  case  of  an  original  admission. 

It  is  unnecessary  for  me  to  dilate  upon  the 
inconvenience  that  must  result  from  these 
conflicting  decisions, — an  inconvenience  which 
is  in  future  likely  to  be  more  severely  felt  than 
ever,  it  being  now  the  practice  with  most 
young  men  to  go  up  for  examination  and  to 
get  admitted  as  soon  as  their  articles  have  ez- 

Eired,  although  In  the  majority  of  cases  they 
ave  no  immediate  intention  of  taking  out 
their  certificates,  or  of  entering  into  business ; 
their  sole  object  being  to  get  over  what  is 
familiarly  termed  the  "  bother"  of  the  exami- 
nation. 

If  the  inference  I  have  drawn  from  the  deci- 
sion in  Hilton  v.  Chambers  be  just,  the  eflect 
of  this  decision  will  be  to  inflict  a  severe  tax 
in  the  shape  of  certificate  duty  upon  many 
who  would  otherwise  defer  this  payment  until 
they  actually  commenced  practising;  or,  if 
they  should  decline  submitting  to  this  annual 
infliction,  it  will  throw  upon  them  the  expeuce 
an<l  delay  of  «*re-admission,  and  possibly,  also, 
under  some  future  rule  of  Court,  of  a  re-exami' 
nation. 

Under  these  circustances,  I  submit  that  a  de- 
claratory rule,  both  prospective  and  retrospec- 
tive, is  imperatively  called  for  upon  this  point, 
and  which  rule  I  apprehend  the  Judges  have 
pow:er  to  make  unaer  their  general  jurisdic- 
tion, independently  of  legislative  enactment. 
In  the  mean  time.  Sir,  f  feel  that  I  cannot 
leave  the  subject  in  better  hands  than  your 
own,  and  I  trust  that  by  the  insertion  or  the 
above  hasty  remarks  you  will  bring  the  ques- 
tion to  the  notice  or  those  who  may  be  far 
more  competent  to  pronounce  an  opinion  or  to 
suggest  a  remedy  than 

P.  J.  K. 


ON  THE  STUDY  OF  MEDICAL  JURIS- 

PRUDENCE. 

As  evidence  of  the  assistance  which  medical 
science  is  capable  of  affording  to  the  adminis- 
tration of  justice,  Dr.  Brady  in  his  introduce' 
tory  lecture  in  the  Dublin  Law  Institute^  states 
the  following  remarkable  examples : 

*•  A  notice  of  the  Dublin  Law  School  or  In- 
stitute has  been  some  time  in  our  printer's 
handSf  but  unavoidably  delayed* 


At  Paris,  in  lf^2,  the  boSyof  aoum 
found  in  the  Seine,  cut  into  four  parta. 
placed  in  the  Morgue,  the  medical  inspector 
remarked  that  at  the  different  sections  the 
skin  and  muscles  were  much  contracted,  as 
occurs  when  a  part  is  divided  during  life  ;  and 
on  further  examination  he  also  fouQ4  that 
the  heart  and  blood-vessels  were  enipCTt  and 
the  system  generally  was  drained  dry.  tie  %vu 
thence  led  to  conjecture  that  the  body  most 
have  been  divided  before  life  was  extinct ;  aod 
furthermore,  from  the  appearance  of  the  ia- 
cisions,  and  the  absence  of  other  injarief,  that 
the  individual  had  been  in  a  condition  thst 
disabled  him  from  making  any  resistance. 
This  induced  him  to  pay  particular  attention  to 
the  stomach ;  and  by  a  careful  analysu,  he  de- 
tected prussic  acid  in  its  contents.  A  dae 
ivas  thus  afforded  to  the  murderer,  who  was 
soon  after  discovered.  Some  of  this  poison 
was  found  in  his  room.  He  was  convicted  and 
executed — having  confessed  that  he  had  first 
rendered  his  victim  insensible  with  prussic 
acid,  and  then  cut  his  throat,  and  immediately 
after  cut  up  the  body. 

A  body  divided  into  two  parts  was  taken  oat 
of  the  Loire.  It  was  divided  exactly  through 
the  cartilage,  between  the  third  and  fourth 
lumbra  vertebrae,  and  there  were  besides  seve- 
ral wounds  in  the  abdomen.  From  the  manner 
in  which  the  division  was  effected,  the  exami- 
ner, Dr.  Onvrad,  concluded  it  had  been  done 
by  some  person  accustomed  to  such  an  opera- 
tion ;  and  as  the  wounds  in  the  belly  proved 
the  man  had  been  murdered,  he  coniectured 
that  the  murderer  was  probably  a  butcher. 
This  proved  true.  The  criminal  was  discov- 
ered, convicted,  and  executed. 

In  1823,  a  soldier  named  Bonino  suddenly 
disappeared  from  a  village  near  Mootpellier, 
where  he  had  for  some  time  lived.  Suspicioa 
fell  upon  a  paramour  of  his,  and  a  man  whom 
she  subsequently  married  ;  but  no  investigatioa 
took  place  for  three  years  after,  when  the  roa* 
gistrates  having  directed  a  search,  a  body  wu 
found  in  the  garden  of  the  suspected  persons. 
After  a  careful  examination  of  the  remains  of 
the  body — all  the  soft  parts  of  which,  except 
the  vertebral  ligaments,  were  destroyed — Dr. 
Delmas  was  able  to  arrive  at  the  toUowiog 
conclusions:  that  the  individual  bad  been  a 
male,  of  the  age  of  forty  or  upwards,  and  had 
six  Angers  on  his  right  hand,  and  possibly  a 
sixth  toe  on  the  left  foot ;  (it  was  ascert^ed 
that  Bonino  had  these  peculiaritiea,  and  that 
he  was  forty  six  years  of  age)  i  thai  he  had 
been  murdered  by  a  blow  of  a  blunt  weapon, 
which  fractured  tne  left  temporal  bone;  and 
that  he  had  been  buried  in  his  clothes.  Hie 
husband  and  wife  were  tried  and  convicted ; 
and  before  their  execution  confessed  they  hid 
committed  the  murder  in  the  manner  described 
by  Dr.  Delmas.     . 

A  still  more  extraordinary  InvestinUon  wai 
conducted  by  Orfila,  Marc,  ChevSuicr»' aad 
other  distinguished  medical  iorista,  UiFuii, 
a  few  years  since.  So  far  back  aa  1821,  a 
widow  lady  of  the  name  of  Houat^  residing  i& 
Parts,  had  suddenly  disappeared.    Two  mea 
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and  ilie  wife  of  oci6  of  them  were  arrested  on 
soApicion  of  having  made  away  with  her  {  but 
for  want  of  evidence  at  the  time,  they  were 
liberated.  Eleven  years  after,  a  report  reached 
the  police  of  a  body  having  been  buried  ia  a 
certain  garden  about  that  time.  The  body 
was  found,  and  after  a  most  skilful  and  able 
cxaminution  of  its  remains  by  the  medical  men, 
the  following  facts  were  satisfactorily  estab* 
lished : 

^  ImI.  ThU  the  skeleton  was  that  of  a  female, 
sixty  or  seventy  years  i>f  age,  and  nearly  five 
.feet  in  heiglii. 

2u(l.  That  the  hair,  which  was  bright  blond 
.io  youth,  was  mixed  with  gray  at  ber  deuCh. 

3rd.  That  tbe  hands  were  small. 

4th.  1  hat  she  died  of  sirangulaiinn,  and 
Chat  the  act  was  to  all  appearance  bomicidal. 

5th.  That  the  body  must  have  lain  in  the 
earth  for  several  years. 

The  prisoners,  who  had  been  long  suspected, 
were  bron;(ht  to  trial  twelve  years  after  the 
murder,  and  convicted. 

^  These  ar.'  striking  examples  of  the  important 
aid  the  administration  oi  justice  mav  derive 
from  merlicnl  skill  and  hnowledge.  Tliey  al- 
itjoat  lead  one  to  hope  that  science  may  one 
day  realize  the  blind  belief  of  the  vulgar,  and 
render  it  im possible  murder  can  be  bid.  Less 
remarkable,  but  not  less  useful  instances  of 
the  value  of  medical  evidence  are  of  every-day 
occurrence.  The  case  of  Bowerman,  which 
%vas  first  reported  in  Paris  and  Fonblanqiie's 
%vork  oft"MedicalJurisprudence,"  and  which 
yon  will  find  referred  to  by  Mr.  {*hiHips,  and 
other  writers  on  evidence,  is  a  good  illustration. 

Three  years  after  the  death  of  a  step-child  of 
Bowerman,  a  report  was  set  on  foot  that  he 
had  killed  the  child,  by  pushing  an  awl  into  its 
bead,  just  behind  the  ear.  The  coroner  was 
Induced  to  have  tbe  body  dit<interred,  and  on 
examination,  a  small  round  hole  wus  found  in 
the  skull,  corresponding  exactly  with  the  ac- 
count of  tbe  murder  given  by  a  witness.  The 
coroner's  jury  returned  a  verdict  of  wilful 
murder  against  fiowertnan,  and  at  the  next  as- 
sizes  of  Exeter,  a  bill  was  sent  to  the  grand  jury 
against  him.  In  the  mean  time,  however,  Mr. 
Sheldon,  a  surgeon  in  Exeter^  having  invest!- 
^ted  the  case,  found  (hat  tbe  bole  in  the  skull 
was  the  natural  opening  for  a  blood-vessel, 
which  was  obvious,  as  well  from  tbe  nature  of 
its  edges,  as  from  a  little  channel  which  led  to 
ft;  and  having  pointed  this  out, to  the  jury 
and  produced  before  them  a  dozen  skulls 
similarly  perforated,  the  bill  was  ignored. 

^A  few  years  since,  an  officer  of  excise  was 
tzied  in  Kent  for  shooting  a  man.    The  de- 
ceased had  been,  for  some  purpose  or  other, 
in  company  with  a  band  of  smugglers,  and 
«v^as  retreatmg  before  the  officer  when  he  was 
shot.      There  was  no  doubt  tbe  officer  had 
fired«  but  the  smugglers,  on  their  retreat,  had 
9Ae6'  fired  several  shots ;  and  a  surgeon  made 
it  fffaSn,  from  ths  direction  and  nature  of  the 
wound,  that  the  ball  must  have  entered  in  front, 
and  therefore  have  come  from  the  smugglers, 

d  sot  from  the  prisoner. 


Some  years  since,  a  Mr.  Hodgson,  k  sur- 
geon, was  tried  at  Durham,  for  attempting 
to  poison  his  wife,  and  the  case  affords  an 
interesting  illustration  of  the  value  of  medi- 
cal evidence.  She  had  been  ordered  by  a 
physician  pills  of  calomel  and  opium  for 
rheumatism ;  and  it  was  pretty  clearly  proved 
that  the  prisoner,  who  kept  a  shop,  and  com- 
pounded tbe  medicines  himself,  had  substituted 
corrosive  sublimate  (a  violent  poison)  for  the 
calomel.  When  the  wife  began  to  suffer  from 
the  pills,  tbe  physician  was*  sent  for,  and  or- 
dered a  laudanum  draught,  which  the  prisoner 
himself  immcdiHtely  prepared  ;  but  the  doctor, 
banp^nlng  to  observe  that  it  was  muddy,  was 
induced  to  taste  it,  and  recognised  the  peculiar 
acrid  taste  of  corrosive  sublimate.  Tlie  priso- 
ner, in  his  defence,  alleged  that  he  haa  mis- 
taken for  the  water  liottle  an  injection  of  cor- 
rosive sublimate  he  had  prepared  for  a  sailor. 
But  by  chemical  analysis,  it  was  ascertained 
that  the  injection  contained^cf^  grains  of  cor- 
rosive sublimate  to  an  oooce  of  water,  while 
the  draught  for  the  wife  contained /(;t<r/e'^ 
grmnt. 

In  the  last  case  which  I  intend  to  cite,  me- 
dical knowledge  was  equally  successful,  in  a 
somewhat  similar  way,  in  defeating  a  conspiracy 
to  impute  the  crime  of  poisoning.  A  man  of 
the  name  of  Whally  was  tried  at  the  assizes  of 
Vork  for  administering  arsenic  to  a  woman 
who  was  pregnant  by  him.  She  swore  that  the 
prisoner,  after  twice  trying  to  prevail  on  ber 
to  take  drugs,  for  the  pnrpose  of  procuring 
abortion,  sent  her  a  present  of  tarts,  of  whicn 
she  ate  one  and  a  half,  and  in  half  an  hour 
after  was  seized  with  symptoms  of  poisoning. 
Mr.  Thackrah,  an  intelligent  surgeon  at  Leeds, 
who  was  called  to  see  her,  found  arsenic  in  tbe 
tarts  that  remained,  and  also  in  the  matters 
vomited  at  different  times ;  but  he  remarked 
that  her  appearance  did  not  correspond  with 
the  complaints  she  made  of  suAcring;  her 
pulse  and  tongue  were  natural,  and  on  careftd 
inTestigation  the  following  inconsistencies  ap- 
peared : 

1.  She  said  she  felt  a  coppery  taste  on 
eating  the  tart,  a  taste  which  arsenic  certainly 
has  not. 

2.  From  the  quantity  of  arsenic  in  the  tarts 
that  remained,  she  could  not  have  taken  above 
ten  grains,  while  after  repeated  vomiting,  the 
last  matter  vomited  contained  fifteen  grains. 

3.  The  time  at  which  these  fifteen  grains 
were  alleged  to  have  been  vomited,  was  not 
till  two  or  three  hours  after  the  symptons  be- 
gan ;  in  which  case,  the  symptons  would  have 
been  violent  before  that  time. 

The  prisoner  was  acquitted,  and  the  prose- 
cutor and  another  woman,  who  had  corrobo- 
rated her  testimony,  snbseqocntly  confessed 
they  had  agreed  to  impute  the  crime  td  him« 
because  he  hid  deserted  her. 
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OBJECTIONS  TO  THE  COPYHOLD  EN- 1 
FRANCHISEMENT  BILL. 


[We  have  received  the  following  observa* 
tions  on  the  Copyhold  Enfranchisement  Bill« 
and  feel  bound  to  insert  them.] 

The  lords  of  manors^  who»  to  say  the  least, 
are  joint  owners  with  the  copyhold  tenants, 
and  were  ori^nally  the  sole  owners,  cannot  be 
satisfied,  in  lieu  of  rights  as  ancient,  and  which 
ought  to  be  as  sacred,  as  any  other  description 
of  property,  with  a  miserable  pittance  doled 
out  by  arbitraiy  commissioners ;  and  that  pit- 
tance, in  all  instances  of  entailed  manors, 
(which  form  the  vast  majority)  not  paid,  but 
invested  in  the  funds,  at  their  present  enor- 
mous height,  producing  there  little  more  than 
three  per  cent.  Thus  exchanging  their  right 
upon  the  land,  the  best  of  all  securities,  for  a 
fluctuating,  precarious,  and  it  may  be,  perish* 
able  investment.  And  all  this  to  be  eflected 
by  cumbrous  and  complicated  machinery,  the 
expense  of  which  will  in  may  cases  swallow 
up  the  greater  part  of  the  money. 

And  where  is  the  necessity  for  this  sweeping 
and  mischievous  change  ?  All  the  real  evils 
of  copyhold  tenure  may  be  removed  by  a  short 
act,  without  injustice  to  any  one,  and  at  the 
same  time  preserving  its  manifold  advantages, 
for  such  I  can  shew  them  to  be. 

I  would  say  then,  abolish  the  various  ano- 
malies of  descent.  Two  lines  will  do  this  by 
saying  that  they  shall  all  be  assimilated  to  that 
of  freehold  tenure.  Let  heriots  be  commuted 
at  the  amount  of  average  payments  for  the 
last  three  or  five  which  have  occurred — to  be 

Faid  on  all  future  occasions  of  death,  &c. — ^for 
presume  it  is  not  intended  aliiolutcly  to  rub 
the  lord  of  his  right.  With  regard  to  timber, 
as  the  law  stands  at  present,  1  know  practically, 
that  in  ninety-nine  cases  out  of  a  hundred  the 
lord  commutes  his  right  in  timber  felled  for 
sale  at  a  payment  of  one  third  of  the  produce ; 
and  it  is  settled  without  dispute  or  di(liculty. 
Let  the  enactment  declare  this  to  be  his  right. 

As  to  the  fines  on  land,  1  know  from  exten- 
sive experience  that  there  is  no  difficulty  in 
assessing  them,  nor  does  it  operate  as  a  hard- 
ship on  the  copyholder  (who  buys  the  property 
at  a  price  accordingly,  it  being  known  that  he 
u  omy  part  owner)  and  I  deny  that  it  is  any 
discouragement  to  agriculture  ,*  for  throughout 
the  country  the  copyhold  land  is  farmed  quite 
as  well  as  the  freehold,  and  I  defy  any  one  to 
distinguish  the  one  from  the  other. 

With  regard  to  buildings  to  be  erected  on 
copyhold  sites,  it  is  not  right  that  the  lord 
should  be  deprived  of  all  interest  in  prospective 
improvements,  or  of  the  increased  value  of 
land  (which  was  originally  his  own  absolute 
property)  in  particular  situations.  Let  then 
the  fine  on  new  houses  or  buildings  erected  be 
assessed  at  the  rate  under  the  present  law, 
namely,  two  years  rent  upon  the  improved 
value,  but  allow  thebalf,  or  two  thirds,  or 
some  other  juat  proportion,  to  be  defined,  to 


be  retained  by  the  copyholder  against  his  tt- 
jpences  of  improvements,  to  be  paid  on  the 
next  admission  after  such  improvements  made ; 
the  value  as  rent  to  be  fixed  in  the  Manor 
Court,  by  a  jury,  appointed — one-half  by  the 
lord,  and  the  other  half  by  the  copyholders— 
and  the  fine  to  be  re-assessed  upon  the  same 
principle  on  every  future  change  of  ownership. 

These  enactments  would  meet  all  the  roil 
evils  and  difficulties  of  the  case. 

But  they  talk  of  the  litigation  occasioned 
by  copybi)ld  tenure.  Now,  I  venture  positively 
to  assert,  from  the  peculiar  simplicity  of  copy- 
hold titles,  and  of  the  instruments  hy  which 
they  are  conveyed — their  publicity — ^the  know- 
ledge of  the  homage  of  the  Court  of  the  facts 
on  which  they  rest — and  their  regular  inrol- 
ment  in  the  manorial  books,  accessible  to  all 
persons  interested,  and  answering  the  much- 
desiderated  purporie  of  a  general  registry,  the 
litigation  arising  out  of  copyhold  property 
(taking  its  relative  quantity)  is  infinitely  less 
than  that  arising  either  from  freehold  or  lease- 
hold tenures,  and  I  appeal  to  the  books  of  re- 
ports for  the  fact. 

It  is  notorious  too,  that  the  expence  of  con- 
veying copyhold  seldom  amounts  to  one  half, 
or  even  one  third,  of  that  attending  the  transfer 
of  the  other  species  of  property.  P. 


CLASSICAL  AND  MATHEMATICAL 
EXAMINATION  OF  ARTICLED  CLERKS. 


To  the  F.dilur  of  the  Legal  Obeerver, 

Sir, 
Being  an  articled  clerk  myself,  you  will  easily 
perceive  that  my  attention  would  be  arrested 
bv  the  communication  (entitled  *'  Preliminanr 
Examination  of  Articled  Clerks,")  of  jour 
"  Old  Subscriber,"  contained  in  your  Num- 
ber for  25th  Jan. ;  and  as  a  course  somewhat 
similar  to  that  which  he  suggests  for  the  legal, 
has  already  been  adopted  in  the  medical  pro- 
fession, shewing  the  willingness  of  our  seniors 
generally  to  listen  to  such  like  proposals, — 
his  communication  seems  to  require  that  no- 
tice which  it  would  not  othenvise  merit. 

1  entirely  agree  with  your  correspondent  as 
to  the  desireableness  of  maintaining  the  '^re- 
spectability'^  of  attorneys;  but  I  think  the 
means  which  he  suggests  for  securing  it  would 
be  utterly  iuedicient.  He  proposes  that  each 
candidate  for  examination  as  an  attorney 
should  first  be  compelled  to  pass  an  examinst- 
tion  inVirgil,  Caesar,  and  Xenophon,  in  which, 
of  course,  he  is  to  shew  his  mastery  of  those 
works  in  the  original  tongues.  Now  I  ask 
what  connexion  is  there  between  an  attoroey'a 
respectability  in  his  profession,  and  his  pos- 
sessing a  knowledge  of  a  course  of  anctent 
bouks,  written  in  dead  languages,  and  utttffy 
foreign  to  his  profession  ?  And  if  by  *'  resj>ec- 
tability"  your  correspondent  means,  not  m 
'*  long  purse,"  nor  a  new  first-fashioned  coat» 
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•  but  that  union  of  intelligence  and  integrity 
which  merit  respect, — I  would  ask  whetlier^the 
intelligence  which  an  attorney  ought  to  pos- 
sess is  to  be  found  in  Virgil  and  Coesar,  or  in 
the  scientific  and  commercial  treatises  which 
exhibit  to  him  the  present  advanced  state  of 
the  world  ?— or,  if  he  reoutre  his  moral  nature 
training,  is  that  to  be  effected  by  compelling 
him  to  dwell  constantly,  throughout  his  youth, 
upon  the  absurd,  and  often  obscene,  rites 
and  impositions  of  a  heathenish  mythology, 
practised  in  times  and  amongst  people  in 
which  the  principles  of  morality  and  religion 
were  scarce  at  all  understood  ?— or  is  he  to 
learn  this  requisite  morality  from  the  divinity 
and  philosophy  of  modern  Europe  ?  Surely  not 
from  the  former  in  either  case.  I  therefore 
humbly  tlunk,  that  if  respectability  in  an  at- 
torney be  usually  united  with  a  knowledge  of 
the  '*  classics,"-^which  I  am  not  by  any  means 
at  present  prepared  to  admit — the  former  is 
not,  as  your  correspondent  seems  to  think,  a 
sequent  result  of  the  latter,  but  merely  an  ac- 
cidental associate.  Indeed,  the  truth  of  this 
IS  so  obvious,  on  its  suggestion  to  the  mind,  as 
almost  to  render  unnecessary  further  comment. 
Your  correspondent  must,  therefore,  if  he  will 
have  tome  preliminary  examination  to  insure 
respectability,  find  out  its  veritable  causes, 
ana  then  proceed  with  his  suggestions.  In 
the  mean  time  I  shall  proceed  with  my  pre- 
parations for  the  present  mode  of  exammation 
only,  with  which,  if  rigidly  carried  out,  I  am 
pemctl?  satisfied. 

Your' •' Old  Sub8cril>er*'  also  recommends 
an  examination  in  the  two  first  books  of  Euclid^ 
and  in  "  a  proportionate  quantity  of  Algebra." 
To  be  sure  these  occasionally  bear  a  little  upon 
the  actual  duties  of  an  attorney :  tbev  may  be 
of  use  in  the  financial  department  of  his  pro- 
fession :  Yet  the  occasions  of  their  usefulness 
are  to  "  few  and  far  between,"  and  old  Cocker 
is  so  much  more  serviceable,  that  on  the  ground 
of  utility  I  think  their  claims  are  very  small 
indeed.  And  as  to  their  efficiency  in  produ- 
cing the  respectability  required  in  an  attorney, 
the  remarks  already  made  in  reference  to  the 
"  classics."  apply  also,  in  a  great  measure,  to 
the  ''mathematics."  Both  are  admirable  as 
accomplishments ;  they  may  adorn  moral  prin- 
ciple (the  great  thing  wanting),  they  may 
polish  it ;  nay,  they  may  assist  in  crowning  it 
with  the  beauteous  wreath  of  intellectual  supe- 
riority, but  they  can  never  confer  the  prin- 
ciple itself. 

One  word  more  ere  I  conclude.  As  your 
correspondent  seems  to  have  so  great  a  predi- 
lection  for  the  "classics,"  and  though  styling 
himaelf  old,  still  seems  to  retain  the  simplicity 
of  his  school-boy  faith  in  their  taUsmanic 
powers,  he  will  perhaps,  eulogise  their  excel- 
lencies, and  grow  eloquent  in  so  doing ;  but 
I  wopid  ask  him  why  an  articled-clerk  should 
be  compelled  to  lose  his  time  (of  which,  bj  the 
waf ,  he  is  already  short  enough,)  in  becoming 
thoroughly  conversant  with  disused  languages, 
and  books  written  in  those  languages,  whilst 
all  the  excellencies  which  he  seeks,  and  many 
mor«,  may  be  found  in  his  own  tongue  ?  What- 1 


ever  can  be  said  in  favor  of  thosJs  ''  classics" 
of  Greece  aod  Rome,  may  be  repeated,  with 
additions,  in  reference  to  the  "classics"  of 
Britain.  Omega. 

SELECTIONS 
FROM  CORRESPONDENCE. 


LIMITATIONS    TO    TMB    SEPARATE    USB    OF    A 

WOMAN. 

(Legal  Observer,  vol.  19,  p.  275.) 
Sir, 
With  deference,  I  beg  to  suggest,  that  the 
conclusion  you  have  come  to  upon  the  judg-> 
ment  of  the  Lord  Chancellf/r  in  Tullett  v.  j4rm- 
Mtrong,  "that  when  the  marriage  takes  place, 
the  separate  estate  will  become  effectual,  whe" 
ther  the  clause  agwnst  anticipation  be  inserted 
or  not,**  is  incorrect,  and  i  find  that  in  the 
passage  quoted  from  the  judgment  by  you  iu 
support  of  your  conclusion,  the  very  words 
which  negative  that  conclusion  are  omitted ; 
the  judgment  being :  "  After  the  most  anxious 
consideration,  I  have  come  to  the  conclusion, 
that  the  jurisdiction  which  this  Court  has  as- 
sumed in  similar  cases,  justifies  it  in  extencU 
in^  it  to  the  protection  of  the  separate  estate, 
tetth  its  qualiftcations  and  restrictions  attacked  4o 
it,  throughout  the  subsequent  coverture.'*  See 
19  L.  O.  p.  268.  H.  B. 

[We  quite  agree  with  our  correspondent, 
and  are  obliged  to  him  for  his  correction.  We 
intended  to  have  said  "whether  the  clause 
against  alienation  be  inserted  or  not,"  t.  e,  the 
gift  over  in  that  event  to  some  other  person. 
In  the  case  of  TuUett  v.  Annstrong,  ante,  p. 
264,  it  will  be  seen  that "  the  second  gift  under 
the  first  will  was  not  acconapanied  with  the  re- 
straint on  alienation,"  although  in  other  gifts 
by  the  same  testator  there  was  this  restraint ; 
and  the  Lord  Chancellor  held  that  this  made 
no  difference,  but  that  "  if  separate  estate  was 
to  be  supported,  it  must  be  supported  on  both 
branches.  I  do  not  see  how  the  Ftce  Chancel- 
lor's view  can  be  supported,"  alluding  to  the 
decision  to  the  contrary  in  Newton  v.  Reid,  5 
Sim.  ^^.  The  clause  against  anticipation  is 
still  a  stringent  and  operative  clause.    Co.] 


ADJOURNED  COURT  OF  THE  LATE  SPECIAL 
COMMISSION. 

To  the  Editor  of  the  Legal  Observer, 
Sir, 
Having  observed,  by  a  constant  perusal  of 
your  Journal,  that  its  pages  are  always  open, 
within  reasonable  limits,  to  the  discussion  of 
legal  subjects,  I  beg  to  call  your  readers' at- 
tention to  an  important  point  of  law  arising 
from  the  late  trials  for  high  treason  at  Mon* 
mouth. 
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Behetknmfrom  (hrrHpowiemee.-^  l%i  8h$ia^9  Comer, 


A  Sp^ial  Goroniisaioii  «ru  ■ppdrtted  to  try 
the  pMties  implicaMd  in  Uie  recent  dhturb- 
aoces  at  Moo  mouth.  The  Jadf^es  named  ia 
the  CominUsioa  were  Chief  Justice  TSndal, 
Mr.  Baron  Parker  and  Air.  Justice  fTUiMms. 
The  Court  o|ieaed  and  commenced  their  sit- 
tiDfirg  iQ  the  usual  manner^  and  after  the 
prisoners  had  pleaded  to  the  indictment,  an 
objection  was  taken  by  their  CMUnsel  that  the 
direction  uf  the  statute  7  Anne,  c.  21,  s.  11, 
had  not  been  complied  witli,  and  the  Court, 
considering  the  objection  entitled  to  consklera- 
tjon,  it  was  agreed  that  the  trial  ahould  pro- 
ceed without  prejudice  to  the  cjuestion  as  to 
the  validity  or  the  objection;  and  the  Chief 
Justice  stated  that  the  Court,  at  the  conclusion 
•  of  the  trials,  would  adjourn  to  a  future  day  at 
,  Westminster  Hull,  and  request  the  assistance  of 
the  other  learned  Judges ;  and  that  the  prisoners 
would  be  entitled  to  the  same  benefit  of  the 
objection,  as  if  the  Court  was  sitting  at  Mon- 
mouth ;  and  on  this  understanding  the  trials 
proceeded,  and  ultimately  the  leaders  of  the 
riots  were  found  guilty. 

Chief  Justice  Tindal,  Mr.  B.  Parke^  and 
Mr.  J.  fFiiUami,  accordingly  assembled  in  the 
Court  of  Exchequer  Chamber,  requesting  the 
assistance  of  the  other  twelve  learn<  d  Judges, 
(the  question  being  of  great  importance  to  the 
parties  concerned)  to  consider  the  point  raised 
by  the  prisoner's  counsel  at  the  trial.  Now 
Sir,  I  submit  the  Court  was  an  adjourned 
Court  from  Monmouth,  and  not  an  Exchequer 
Chamber  Court;  and  those  three  Judges  who 
presided  at  Monmouth,  legally  constituted 
auch  adjourned  Court,  and  uot  the  whole  fif- 
teen Judges.  The  fifteen  Judges  were  only 
requestedto  admte,  and  not  to  decitle.  Without 
entering  into  the  merits  of  the  objection,  it 
will  be  sufficient  for  the  present  purpose  to 
observe  that  the  point  was  argued  with  great 
•bility  by  the  counsel  on  behalf  of  the  Crown, 
and  the  prisoners;  and  it  was  held  by  a  ma- 
jority of  the  presiding  Judges  at  Monmouth— 
^and,  as  I  contend,  a  majority  of  the  constituted 
Court,  mz.  Mr.  B.  Parke  and  Mr.  ff^iliianu— 
that  the  objection  was  valid ;  and  a  majority 
of  the  Judges  who  lent  their  assistance,  were 
of  the  same  opinion.  Chief  Justice  Ttndal, 
■and  the  minority  of  the  Judges  who  assisted 
.the  adjourned  Co«rt,  were  of  a  different  opi- 
nion. 

Another  point  was  raised,  whether  the  ob- 
jectibn  was  taken  at  the  proper  time  to  entitle 
the  prisoners  to  the  benefit  of  an  acquittal 
consequent  on  the  objection  being  decided  in 
their  favour.  Mr.  B.  P<trke  and  Mr.  J.  fTtU 
Hams,  held  that  the  objection  was  taken  at  the 
right  season,  and  on  the  above  principle,  the 
m^oriiy  of  the  Court,  as  constituted  at  Mon- 
mouth by  the  Special  Commission,  and  ad- 
journed to  Westminster,  were  in  favour  of  tlie 
prisoners.  A  minority  of  the  Judges  who 
aasisted,  also  thought  tne  objection  was  taken 
ia  time.  Chief  Justice  TIndal  was  of  different 
opinion,  and  a  majority  of  the  Judges  who 
aueoded  to  give  their  assisunce  to  the  ad- 
jovrned  Court,  coincided  with  C.  J.  Tindal. 
The  result  therefore,  is,  that  the  majority  of 


the  Jvdges  wbo  leguHy  comdHmtf  tt«  Coort 
at  Monmouth,  and,  M 1  contMd,  a)8o  consti- 
tuted the  acljourned  Court  held  at  the  Ex- 
chequer Chamber,  were  of  opinion  that  the 
objection  was  valid ;  and  alto,  that  ancb  was 
taken  in  due  time  to  entitle  the  tirisoners  to 
the  benefit  of  it,  and  a  majority  Of  the  Judges 
who  attended  for  the  express  purpose  of  '*  as- 
sisting **  the  Court,  were  of  the  same  opinion, 
but  however,  they  tfaooglit  the  point  was  not 
raised  at  the  proper  season. 

I  think,  Sir,  no  qoe»tiatt  Cad  arise  as  to 
whether  it  was  an  adjourned  Court,  constituted 
by  the  same  Judgrs  iVho  presided  at  Mon- 
mouth, or  a  Court  of  the  Exchequer  Chamber, 
constituted  by  the  whole  fifteen  Judgea ;  be* 
cause  C  J.  'lindai  distinctly  stated  that  the 
Court  was  not  an  Exchequer  (/ha.iiber  Coort. 
but  only  an  acijourned  Court  frnrn  Monmouth, 
and  was  exactly  the  same  as  If  they  were  sit. 
ting  there,  but  m  consequence  of  the  impor- 
tance of  tbe  point  to  be  decided,  they  had 
thought  proper  to  request  the  advice  and 
assistance  of  their  learned  brethren.  If  it  had 
been  an  Exchequer  Chamtier  C<mrt,  I  think 
no  question  could  arise,  but  that  the  whole 
fifteen  Judges  constituted  such  Court,  and  the 
opinion  of  the  majority  of  them  would  be  the 
judgment  uf  the  Court;  but,  considering  it  as 
an  afljonrned  Court  from  Monmouth  (and  I 
apprehend  that  no  doubt  can  arise  as  to  that 
point  after  the  observations  that  fell  from 
C.  J.  Tindal),  I  am  of  opinion  that  the  deciaion 
of  the  majority  of  the  Coun,  so  constituted 
by  the  Special  Commission  at  Monmouth  as 
aforesaid,  and  so  adjourned  from  thence  ro 
Westminster,  to  consider  the  objection  taken 
at  the  trial,  was  the  judgment  and  final  deci- 
sion of  such  Court ;  and  1  think  the  Judgea 
assisting  the  presiding  Judges,  had  no  power 
to  interfere  with  the  final  decision,  but  only  to 
lend  their  assisunce  to  enable  the  adjournecl 
Court  to  krrive  at  a  conclusion  warranted  by 
the  law,  and  the  Court  was  not  bound  to 
acquiesce  in  the  opinions  pronounced  by  tbem, 
or  the  majority  of  them,  lending  their  assist- 
ance.  Suppose  the  objection  had  been  de^ 
cided  at  Monmouth  as  it  has  been  at  Weat- 
minster,  by  the  mnjoritv  of  the  Judges  wbo 
constituted  the  Court  there,  would  not  the 
prisonen  be  entitled  to  an  acquittal  on  the 

Suestlon  being  decided  in  the  afllirmalive  ? 
lost  assuredly  they  would ;  and  I  contend  that 
by  adjourning  the  Court  from  Monmouth  to 
Westminster,  it  could  not  alter  in  anywise  the 
constitution  and  power  of  such  Court. 

W.J. 


THE  STUDENTS  CORNER. 

To  the  Editor  of  The  LegeA  Ohenoer^ 
Sir. 

A,  C0NTBV8  to  B,  for  a  valuable  conrfdcm- 
tion.  The  draft  is,  by  mistake,  drawn  "  to  aiKl 
to  the  use  of  C.  in  trust  for  B**  the  oorebaser. 
After  wUch'  follows  an  assignment  from  />.  to 
C7.  of  bo  eotitaadiog  tenti  m  order  lo 


lU  Siwdtiifk  Corner.^  Noi$9  tfihe  VaeaHoM. 
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The  eagroiMMeat  if  rabscqiieiitlj  altered,  and 
the  coof  eyuice  exeeated  *'  to  C.  to  the  use  of 
B.'*  Bat  the  aasif^nmeiit  ef  the  term  remaios. 
New  the  qoeitioD  if,  whether  C.  has  a  soiBcieat 
catate  to  menre  the  tern,  $o  that  the  whole 
may  pau  nnder  the  limitatioD  of  use  to  B. 
The  fine  of  arn^ument  taken  ia  fa?oar  of  this 
proposition  Is,  that  the  assign  meat  of  the 
term  beinK  contained  in  the  same  deed  with 
the  conveyanee  to  uses,  C,  theogh  a  simple 
conduit  pipe,  takes  under  the  conveyance  an 
estate,  (chough  only  for  a  moment)  suiBcient 
for  the  purpose  of  ukerg;ing  the  term.  But,  I 
rather  incline  to  think  myself  that  such  is  not 
the  case,  but  that  the  legal  estate  in  the  term 
remaios  in  C,  %  and  the  more  so,  by  analogy  to 
the  case  of  an  estate  passiufir  into  a  person,  and 
out  of  him  a^ain  immediately,  under  a  fine  or 
recovery,  where  it  was  hel^  (under  the  old 
law),  that  the  cofi^nizee  or  recoveror  did  not 
take  an  estate  sufficient  to  cause  any  alteration 
in  the  course  of  descent.  In  support  too, 
of  my  view  of  the  question,  may  be  quoted, 
the  express  favin^f  in  the  statute  of  uses  in  fa- 
Toor  of  termors  for  years. 

An  Articlsd  Clirk. 


Su-. 


U^V  ON  CATTLK. 


depend  for  their  distinetion,  from  those  quoted 
already  upon  the  fact  that  in  them  a  specific 
sum  and  a  specific  mode  of  payment  is  stipu- 
lated for,  and  consequently  a  special  af(ree- 
ment  set  up  discordant  with  the  continuance 
of  the  lien.  Lord  Ellenborourh  himself,  \nChaie 
V.  fFeitmore,  adiuittini^  that  the  mode  and 
time  of  payment  bein^  a^eed  upon  between 
the  parties,  is  snffictent  to  take  any  case  out 
of  the  general  rule,  since  the  workmsn  would 
not  be  entitled  to  set  up  a  right  inconsistent 
with  his  express  agreement.    If  this  be  the 
prin'*iple  of  ibe  decisions,  there  is   nothing 
conflicting  between  them  and  the  cases  estab- 
lishing   the    al>ove    mentioned    rule,    being 
strictly  in  accordance  with  the  maxim  ceuanie 
ratione  legis,  cestui  ip$a  ie4f.    This  is  the  re- 
sult of  my  enquiry  into  this  interesting  portion 
of  our  law.    If  the  cases  I  have  quoted  be  irre- 
levant, the  rule  I  have  laid  down  imperfect,  or 
the  reason  for  the  adverse  decisions  trroneous, 
I  have  no  doubt  that  amongst  your  numerous 
correspondents  there  will  be  one,  who  by  your 
permission,  will  oblige  me  by  proving  to  nie 
my  error,  and  thus  at  the  same  time  furnish 
me  with  an  answer  to  the  encjuiry  with  which 
I  have  set  out — Cun  an  agister  detain  ibe 
cattle  that  are  bailed  to  him  for  the  amount 
of  his  demand  ?  C  C.  C. 


Knowing  your  kind  attention  to  the  youthful 
Bsembers  of  the  le^  profession,  I  feel  confi- 
dent yon  will  permit  me  to  obtain  through  the 
medium  of  your  pulilication  a  replication  to 
the  question :  Has  an  sgister  a  lien  upon  the 
cattle  for  the  amount  of  his  hire  or  compen- 
sation? 

On  examining  the  authorities  I  have  found 
nothing  exactly  in  point.    Judging,  however, 
from  the  cases  of  Bltke  v.  Nickoias,  3  M .  &  S. 
167;   Chase  v.   tFeHm&re,  6  M.  &  S.  180; 
£^  jmrU  Deese,   1   Atk.  268 ;   Rmh/ord  v. 
Neadjield^  6  East  R.  619;  7  East  R.  224; 
Sctn/e  V.  Morgan,  4  Mees.  &  W.  270;  and 
many  othera  that  I  will  not  now  name;  I 
abould  certunly  incline  to  think  he  has.    The 
role,  as  gathered  from  the  cases,  appears  to  be 
that  every  bailee  of  work  is  entitled  to  a  lien 
.upon  the  article  for  the  amount  of  his  charges 
in  respect  to  it.    If  then  it  be  proved,  as  it 
clearly  can,  that  a  delivery  of  cattle  to  an 
agister  to  depasture  is  a  bailment,  and  a  bail- 
ment belonging  to  that  species  entitled  locatum, 
and  to  that  branch  of  it  more  particularly  de- 
nominated locaih  opens,  our  iiuestion  is  ans- 
wered i    for  it  necessarily  follows  that    the 
agiater  is  a  biulee  of  work,  and  eonsequently 
satiject  to  the  operation  of  the  rule.    The 
generality  of  the  rule  would,  however,  at  first 
sight  appear  to  be  somewhat  impeached  by  the 
decisions  of  Chapman  v.  j4llen,  Cro.  Jne.  27, 
and  Hoasiler's  Case,  Yel.  76 ;  wherein  it  is  ad- 
jttdged,  that  if  an  innkeeper  receive  horses, 
or  cattle  to  pasturage  upon  an  agreement  for 
the  payment  of  a  weeklv  sum,  ha  has  no  lien ; 
and  also  that  if  an  innlteener  agree  with  his 

Eiest  for  a  fixed  sum  per  day  for  the  keep  of 
s  horse*  the  Innkeeper  has  not  a  lien  for  the 
cjtpeacea*  But  these  casesiI-BbouIdapprfbe&d, 


NOTES  OF  THE  VACATION. 


CHANCBRT  RXrORK. 

Tn^.diacuauon  of  this  subject  aroiues  new 
laborera  in  the  field  of  useful  reform.  Mr. 
Edwin  Field  has  just  published  an  excellent 
pamphlet,  which  we  shall  notice  next  week. 
It  is  full  of  important  matter,  and  oompnsea, 
we  think,  a  powerful,  but  fair  statement  of 
the  defects  in  the  Chancery  Ofikcta,  the 
Practice,  and  the  system  of  taxing  coats. 

RBMOVAL  OF  THB  COURTS  FROM  WBST- 

MINSTBR. 


.  A  very  able  pamphlet  haa  juat  been  pub- 
lished, called  '*  Westminster  Hall  Conrts,'* 
containing  an  important  collection  of  "  facts 
for  the  consideration  of  parliament,  before 
the  final  adoption  of  a  plan  perpetuating 
the  courts  of  law  on  a  site  injurious  and 
costly  to  the  suitor."  This  subject  has 
been  often  noticed  in  these  pagea,  and  we 
shall  gladly  lend  our  aid  in  effecting  a 
change,  which  would  be  clearly  beneficial 
both  to  the  public  and  the  profession  at 

large. 

■      > 

nw  auBRN^a  ootjirsxif  ako  sbrjbaivts. 

Mr.  Turner  and  Mr.  Bethell,  of  the 
Chancery  Bar,  have  been  createid  Queea'a 
Counsel;  and  Mr.  Maaning,  Mr.  Channell, 
Mr.  SbeOf  and  Mr.  Haioomb^  Sef|tants. 


^H 


Stipifwr  CourU4  Vice  Cka0ieelhr'i  Court. 


SUPERIOR  COURTS. 


fSiti  €innte\lax*i  Court. 

PLEADING  — DEMCRRBR  — SOLICITORS. — 
DIOCESAN  PPOUATB. 

^  bill,  JUed  for  recti/vrnff  a  deed,  charged 
miiciion  with  fraud  in  preparing  it,  and 
prayed  costs  against  them :  Held,  that  they 
teere  properly  made  parties^  although  they 
had  no  interest  in  the  suftject,  and  tnight  be 
witnesses  for  other  defendants, 

A  prerogative  probate  or  administration  is 
not  necessary  to  enable  a  person  to  sue  in 
equity  as  the  representative  of  a  testator  or 
intestate,  if  he  has  the  proper  diocesan  pro- 
bate  or  administration. 

This  was  a  bill  to  rectify  a  deed,  the  draft 
of  which,  as  settled  by  counsel,  had  been  sent 
10  the  flolicilt^rs  of  a  defendant  in. a  formtT 
suit  (which  was  iuleiided  to  be  put  an  end  to 
bv  the  deed)  to  be  enj^rottsed  by  them.  The 
bill  chari^ed  the  solicitors,  who  were  defen- 
dants to  it«  withhavinfTf  without  plaintiff's 
knoVvled^e,  introduced  into  the  deed  a  passage 
that  was  not  in  the  draft,  and  it  prayetl  costs 
a|(ainst  them.  They  demurred  to  tbe  bill  for 
want  of  equity,  as  they  had  no  interest  in  the 
snbject-matier  of  the  suit,  haviu|^  been  ouJy 
solicitors  for  one  of  the  defendants,  for  whom 
also  they  might  be  examined  as  witnesses. 
Another  demurrer  was  put  in  to  the  bill  for 
want  of  parties.  The  orij^inal  suit  related  to 
the  administration  of  the  estate  of  an  intes- 
tate named  KniKhtley  Adams,  to  whom  a  pre> 
rogative  administration  had  been  taken  out. 
Mrs.  Robinson,  one  of  his  next  of  kin,  dying, 
after  executing  the  deed  compromising  that 
suit,  her  husband  took  out  letters  of  adminis- 
tration to  her  in  the  diocesan  Court  of  Peter- 
bqrough,  within  which  jurisdiction  she  had 
lived,  and  she  was  a  plaintiff  in  tbis  second 
suit.  The  ground  of  tbe  second  demurrer 
was,  that  Mrs.  Robinson  was  not  duly  repre- 
sented, and  that  a  prerogative  administration 
was  necessary  to  constitute  Mr,  Robinson  her 
proper  legal  representative. 

Mr.  fFa^efield  and  Mr.  Koe  for  both  de- 
murrers. 

Mr.  Knight  Bruce,  Mr.  Girdlestone,  and  Mr. 
Foster,  in  support  of  the  bill. 

The  points  of  the  arguments  may  be  col- 
lected from  the  judifment. 

'ilie  Fice  Chancallor  having  taken  time  to 
consider  the  case,  said,  in  giving  his  judgment, 
that  he  had  read  the  bill,  and  was  of  opinion  * 
such  a  case  was  stated  as  required  an  answer. 
It  appeared  to  him,  as  to  the  first  demurrer, 
that  there  could  be  no  doubt  of  the  propriety 
of  filing  such  a  bill,  if  what  was  stated  by  Lord 
Redesdale  in  his  book  on  pleading  was  correct. 
"  Where  bills  have  been  filed  to  impeach  deeds 
on  the  ground  of  fraud,  attornies  who  have 
prepared  the  deeds,  and  other  persons  con- 
cerned  in  obtaining  them,  have  been  frequently 
made  defendants,  as  patties  to  the  fraud  com-  J 


plained  of,  for  the  purpose' of  obtaining  a  full 
discovery :  and  no  case  appears  in  the  books 
of  a  demurrer  by  such  a  pArty,  because  he  had 
no  claim  of  interest  in  the  matter  in  questioo 
by  the  bill."     That  was  stated  by  Lord  Redes- 
title  without  giving  any  authority.    Then  he 
went  on:  '*  Indeed,  an  attorney  under  such  ctr- 
aumstances,  being  brought  as  a  party  to  tLe 
suit  to  a  hearing,  has  been  ordered'  to  pay 
costs.*    For  this  Lord  Redesdale  did  gire  au- 
thority.   His  Honor  said  he  could  not  suppose 
that  a  person  of  Lord  Redesdale's  experience 
would  have  declared  in  his  book  that  attomers 
had  been  made  parties  to  such  bills,  if  there 
could  be  any  doubt  >6uch  had  been  the  case. 
In  the  case  of  Le  Teener  r.  The  Margnsrme  of 
Anspach,  the  opinion  of  Lord  Eldon  tvas  thus 
expressed;^  "Where  an  attorney  or  other 
agent  is  so  involved  iu  the  fraud  charged  by 
the  bill,  that,  though  a  reconveyance  or  other 
relief  cannot  be  prayed  against  him,  a  Court 
of  Equity  will,  rather  than  that  the  plaintiff 
shall  not  have  his  costs,  order  that  agent  to 
pay  them ;  if  he  is  made  a  party,  the  plaintiff 
must  pray  that  he  may  pay  the  costs,  other- 
wise a  demurrer  will  lie."     It  was  clear  from 
this  passage  Lord  El^on  took  it  for  granted 
the  practice  was  as  Lord  Redesdale  had  laid  it 
down.     In  Bowles  v.  Stewart,^  Lord  Redesdale 
himself  acted  on  what  he  suited  in  bis  book, 
for  there  he  said,  "  as  to  Mr.  Bowles's  soli- 
citor, he  was  acting  for  his  client,  but  his  duty 
as  a  solicitor  did  not  bind  him  to  assist  his 
client  in  an  act  of  injustice,  &c.    His  zeal  for 
hts  client  has  led  him  too  far ;  he  has  properly 
been  made  a  party.     He  was  an  acting  party 
in  the  transaction,  and  properly  brought  to  a 
hearing,  and  ought  to  be  chargeable  with  the 
costs,  so  far  as  they  relate  to  the  release,  in 
case  they  cannot  be  recovered  from  Richard 
Bowles.**    Here  was  a  judicial  recognition  of 
the  doctrine  stated  by  Lord  Redesdale.    His 
Honor  wished  it  to  be  understood  that  he  was 
proceeding  upon  the  footing  of  the  statements 
contained  in  the  bill ;  and  that  Messrs.  A,  B. 
would  not  suppose  he  had  the  least  suspicion 
of  tbe  purity  of  their  intentions  in  aciing  as 
they  had  done.    He  hud  known  them  too  loag 
to  suppose  they  would  be  guilty  of  any  impro- 
priety of  conduct.    But  from  what  was  stated 
in  the  bill,  he  thought  they  had  been  properly 
made  parties,  and  that  what  was  prayea  againtt 
them  was  properly  prayed. 

The  point  stated  liy  the  second  demurrer 
was  more  important,  it  appeared  to  his  Honor 
a  strong  proposition  that,  in  no  case,  was  a 
person,  who  had  obtained  a  diocesan  probate 
or  administration,  capable  of  being  a  plaintiff 
in  equity.  He  always  thought  it  was  a  role 
that  such  a  party  could  bring  what  action  he 
chose ;  and  if  he  could  bring  any  action,  of 
course  equity,  which  followed  the  law,  would 
permit  him  to  file  a  bill.  There  were  several 
cases  which  clearly  proved  that  a  diocesan  ad- 
ministrator  could  support  an  action   at  law. 


•  Milf.  Pleadgs.  189,  4th  ed. 
b  16  yes.  164.  c  I  SchT  &  Lcf.  W. 
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If,  in  the  present  case,  it  appeared  on  the  face 
of  the  pleadinf^s  that  there  could  not  properly 
have  been  an  administration  from  the  (Jourt 
of  Peterborough,  it  would  have  been  a  f;round 
of  demurrer ;  but  the  case  stood  differently. 
Knightly  Adams  died  intebtate,  and,  after  some 
contest,  prerogative  administration  was  granted 
to  Sarah  Cole  (afterwards  Mrs.  Robinson), 
who  was  one  of  his  next  of  kin,  and  had  a 
right  to  sue  for  her  portion  of  the  clear  residue, 
after  all  the  property  had  been  turned  into 
money,  and  the  debts  and  funeral  expenses  of 
the  intestate  satisfied.  It  was  of  very  little 
importance  to  state  whether  the  first  intestate 
^vaa  possessed  of  property  in  different  dioceses, 
as  the  right  of  the  next  of  kin  was  not  to  the 
specific  property,  but  to  a  share  of  the  clear 
surplus  which  would  be  produced  by  it  after 
payment  of  all  the  demands  upon  it.  There 
was  nothing  on  the  face  of  the  bill  to  shew 
that  Sarah  Cole  was  not  residing  in  the  diocese 
of  Peterborough ;  or  that  she  had  bona  nuta- 
bilia  out  of  that  diocese  ;  and  his  opinion  on 
that  part  of  the  bill  was,  that  it  might  very 
well  stand  that  the  diocesan  administration 
granted  to  Mr.  Robinson  as  administrator  to 
Sarah  Cole  or  Robinson,  ^  his  wife,  was  pro- 
perly granted.  Then  this 'demurrer  also  was 
bad,  and  must  be  overruled,  with  costs. 

Beadle*  v.  Burch  and  others,  at  Westminster, 
November  27th,  1839. 


[Before  the  Four  Judges.] 

FLSAOIMG. — DEBT. — BILL  OF  BXCBANOS. — 
PftOMISSORT  NOTB. 

Debt  ftiii  lie  by  the  payee  of  a  promissory 
ndte  against  the  maker,  and  by  the  drawer 
of  a  bill  of  exchange  against  the  acceptor, 
without  the  wards  "  value  received"  being 
contained  in  the  instrument. 

This  was  an  action  of  debt  by  the  payee 
against  the  maker  of  a  promissory  note,  which 
did  not  state  that  it  was  given  for  value  re- 
ceived. The  defendant  demurred  to  the  decla- 
ration, and  the  question  raised  on  the  demurrer 
%va8,  whether  debt  was  maintainable  under 
such  drcunisiances. 

Mr.  fFatson,  in  support  of  the  demurrer. — 
I>ebt  will  not  lie  in  such  a  case.  There  are 
rarioua  instances  of  this  given  in'Comyn's 
I>igest.*  A  promissory  note  or  a  bill  of  ex- 
change is  not  necessarily  given  in  payment  of 
an  existing  debt;  each  is  often  given  for  the 
accommodation  of  a  particular  party,  and  often 
for  coUateral  engagements,  to  meet  some  de- 
mand which  is  not  a  debt.  It  is  only  where 
the  instrument  is  given  for  a  positive  debt, 
acknowledged  upon  the  face  of  it,  that  such  an 
action  as  the  present  can  be  maintained,  and 
even  then  it  must  be  between  the  immediate 
I>aitie8,  Priddy  v.  Hendry}*  That  a  promissory 
note  ^otA  not  constitute  a  debt  is  shewn  by 
Huddy  V.  Price, ^  where  it  was  held  that  an  ac- 

•  Com.  Dig.  Debt,  A.  and  B. 

^  1  Barn.  &  Cres.  674.    ^  1  Hen.  Bl.  547. 


tion  of  debt  would  not  lie  on  a  promissory  note, 
payable  by  instalments,  until  the  last  day  of 
pavment  was  past.  In  Handle  v.  Rigby^  it  waa 
held  that  a  defendant  could  not  be  sued  in  debt 
to  pay  a  sum  of  money  unless  such  sum  was 
charged  upon  land,  which  shews  that  where  a 
covenant  is  collateral,  debt  will  not  lie.  In 
Cressttell  v.  Cri*p^  the  Court  would  not  set 
aside,  as  frivolous,  a  demurrer  to  a  declaration 
in  which  the  ground  of  demurrer  was,  that  in 
debt  on  a  promissory  note  it  did  not  appear 
that  the  words  **  value  received  "  were  in  the 
note,  and  the  same  rule  was  acted  on  in  Lyons  v. 
Cohen  J  [Mr.  J  ustice  Littledale. — In  Comyn'a 
Digest  it  is  said  that  debt  will  lie  in  the  city  of 
London]  which  shews  that  it  will  not  lie  else- 
where. [Mr.  Justice  Coleridge  mentioned 
Compton  V.  TttulorJi]  That  case  only  shews 
that  where  a  promise  is  spoken  of,  it  does  not 
necessarily  mean  a  promise  iu  the  shape  of  an 
assumpsit.  The  same  principle  had  long  ago 
been  recognised  in  a  case  in  Strange.)^  [Mr. 
Justice  Coleridge.--\}nAtx  the  new  rules  the 
same  forms  are  applicable  both  to  debt  and 
assumpsit.  If  that  is  so,  it  is  difficult  to  say 
that  debt  will  not  lie.]  The  same  words  are 
to  some  extent  used  in  both  forms,  but  the 
two  actions  ditifer  widely  from  each  other. 

Mr.  Butt,  contrh, — This  is  a  good  count  in 
debt  upon  a  general  demurrer.  It  is  not  now 
necef  sary  in  any  case  to  insert  the  words  "value 
received  "  in  a  bill  of  exchange,  either  in  assump- 
sit orin  debt.  It  was  formerly  thought  necessary, 
but  it  is  now  settled  to  be  otherwise.  Stratton  v. 
Hill^  was  an  action  by  the  first  indorsee  against 
the  firat  indorser  of  a  bill,  and  the  contract 
there  was  consequently  a  contract  to  pay  if 
the  acceptor  did  not.  A  direct  privity  was 
held  to  exist  there.  A  covenant  and  a  promise 
to  pay  both  import  consideration .i  In  Rum^ 
ball  V.  Bell^  an  action  of  debt  was  brought 
upon  a  note.  The  words  there  were,  "I  ac- 
knowledge myself  indebted  to  *'  such  a  one. 
[Mr.  Justice  Littledale.-^Thoie  words  neces- 
sarily import  consideration.  There  is  nothing  in 
the  words  "  value  received  *'  to  shew  that  there 
was  a  consideration  moving  between  the  two 
parties,  but  even  if  there  were,  no  such  words 
are  used  in  the  present  instrument.  Hatch  v. 
TVayes, 

Mr.  Brtmwell  appeared  in  support  of  the 
demurrer  in  another  case,  which  depended  on 
exactly  the  same  point  as  Uie  last.  The  instru- 
ment here  was  a  bill  of  exchange,  and  the 
action  was  by  the  drawer  against  the  acceptor. 
Compton  V.  Taylor,^  decided  in  the  Court  of 
Exchequer,  determined  two  points.  That  may 
be  collected  from  the  report,  though  not  ap- 
parent in  the  judgment  of  the  Court.  The 
marginal  note  there  is  incorrect.    The  first 


d  4  Mee.  &  Wels.  130.    «  2  Dowl.  P.  C.  635. 
'  3  Dowl.  P.  C.  243.    c  4  Mee.  &  Wels.  13d. 
»»  fTelsh  V.  Craig,  1  Str.  680. 
*  3  Price,  263. 

1  Com.  Dig.  Debt,  pi.  1.     Bayley  on  Bills, 
4  Ed.  p.  40. 
k  10  Mod.  38.    .    1  4.  Mee.  &  Wels.  138.   * 


sia 


Superior  Courtt :   QmfinU  Bench  PractUe  Court ';  Common  Pleoi. 


poial  WM,  tbat  the  word  "  promised  "  does  not 
prevent  a  count  from  hein^r  «  count  in  debt. 
Tbat  in«y  be  collected  from  tbe  areumenta. 
the  cases  cited,  and  the  jiid|(ments.    The  other 
was  tbat  the  demnrrer  to  tbe  whole  declara- 
tion, was  too  lar^e ;  and  bad,  even  on  the  as- 
sumption that  debt  would  not  lie  on  the  bills 
in  question.  Then  tbat  case  does  not  hear  on  the 
present.     But  if  it  decided  that  on  the  authority 
of  the  rule  T.  T.  Wm.  4,  debt  would  lie  now, 
where  it  would  not  Inrfore  those  rules,  then  it 
was  decided  on  an  untenable  ftround.    For  it 
was  cl«*ar,  that  when  those  rules  were  made, 
the  judges  bad  no  power  to  alter  the  law  that 
had  been  admitted  by  the  courts.    [Mr.  Justice 
Coleridge  assented.]    Moreover,  those  rales 
contemplated  a  difference  in  form,  by  merely 
providing  tbat  tbe  counts  should  be  of  the  same 
leoxth.   There  are  many  authorities  in  Comyn's 
Diifesfi^  to  shew  debt  will  not  lie  in  this  case. 
It  has  been  supposed  that  the  g^eneral  propo- 
sition there  laid  down,  that  debt  would  not 
lie  on  a  bill,  could  not  be  relied  on  as  law, 
having  been  at  least  qualified  by  subseouent 
cases.       But   in    those    cases    of   Hridap  v. 
Hen*lry^  and  Bishop^  v.    Young,*  the  judj^es 
not  only  did  not  dissent  from  the  older  autho- 
rities,   but  quoted  them,  and   founded  their 
judgments  on  them.     Tlte  authorities  there- 
fore are  not  in  conflict,  but  amount  to  this, 
tbat  debt  will  not  lie  on  a  bill  of  exchange, 
hut  will  for  tbe  consideration  apparent  on  the 
fttce  of  it.    Here  that  is  not  the  case,  for  there 
is  no  consideration  on  the  face  of  the  instru- 
ment, there  being  nothing  but  a  bare  promise 
to.  pay.     ff'ateou  v.  Keightley, 

Vur,  adv,  mtlt. 

Lord  Denman.'^On  the  first  day  of  the 
Sittings  f'n  Banco  after  Term,  delivered  Judg- 
ment<.'<— We  have  considered  these  cases,  and 
think  that  an  action  of  debt  may  be  maintained 
between  the  immediate  parties  to  a  bill  of  ex- 
change or  a  promissory  note, — even  if  the 
words  "  value  received,"  are  not  found  upon 
tbe  instrument.  And,  in  coming  to  this  deci- 
sion, we  are  happy  to  ftdlow  the  authority  of 
the  Court  of  Bx chequer,  which  we  consider 
to  have  deteronned  this  question. 

Judgment  for  tbe  plaintiff  in  each  case. — 
H.  T.  1840.    Q.  B.  F.  J. 


CRANGB    OF   VKNOE.-^PBNAL    ACTION. — FRB- 

JUDICB. 

7%^  Court  Will  not  change  the  venue  in  an 
action /or  penalties  /or  election  briberp^  on 
the  ground  that  the  election  took  place  in  a 
borough,  and  that  the  brother  o/  the  #«e^- 
cess/ul  candidate  is  Lord  Lieutenant  of  the 
county,  and  the  undersheriff  the  agent  ^fthe 
brother* 

Cockburn,  on  the  part  of  the  plaintiff,  moved 
for  a  rule  to  shev  cause  why  the  venue  in  this 

™  Com.  Dig.  Action  on  Assumpsit,  a,  2. 
Merchant,/.  12—14.    Debt,  b, 
n  1  Barn.  &  Cces.  674.    o  2  Boa.  &  Pitl.  78. 


case  should  not  be  removed  from  Salop  to 
Middlesex.     It  was  an  action  brought  by  the 
plaintiff  against  the  defendant  to  recover  pe- 
nalties for  bribery  alleged  to  have  been  com- 
mitted at  the  election  for  the  borough  of  Lud- 
low.    Tlie  plaintiff  originairy  laid  his  venue 
in  the  county  in  which  the  offence  was  com- 
mitted, pursuant  to  the  provisions  uf  21  James 
1.    The  present  application  was  fuanded  on 
an  affidavit  of  the  attorney  for  the  pkumiff, 
which  stated  thnt  the  Hon.  Mr.  Clive  was  a 
candidate  at  the  late  election  for  the  borough 
of  Ludlow ;  that  his  brother.  Lord  Olive,  the 
head  of  the  familv/  ^vas  tbe  lord  lieutenant  of 
the  county,  and  his  agent  was  the  undersheriff, 
and  who,  consequently,  had  the  summoning  of 
jurors;  and  that  there  could  not^  such  was 
the  family  interest  of  the  Clives,  be  a  fair  tria 
within  the  county.    In  support  of  the  appHral 
tion,  he  c'ted  the  judgment  of  Lord  Mansfield- 
in  Pettft  V.  Berkeley.^    That  was  an  action  of 
slander,  bruoght  by  a  Gloucestershire  justice 
of  the  peace,  for  words  spoken  by  the  defend- 
ant, Mr.  Berkeley,  upon  the  huntings,  at  the 
time  of  an  election  of  a  luember  for  the  county 
of  Gloucester^Mr.   Berkeley  himself  being 
then  one  of  the  candidates.     In  arguing  the 
qnestion  at  the  iiar,  Mr.  Serjt.   fftlson  had 
contended,  tbat  the  whole  county  of  Gloucester 
was  so  agitated  on  the  one  side  or  the  other, 
that  it  was  impossible,  at  least  highly  impro-' 
bable,  a  jury  of  that  county  would  try  tbe 
cause  impartiallv  and  wichont  prejudice ;  and 
in  consideriog  this  part  of  tbe  argument.  Lord 
Mansfield  saui,  "  it  n  as  a  very  strong  ground 
why  the  venue  shoilld  be  changed  in  this  cjse. 
In  all  cases,  one  would  wish  not  only  a  fair, 
but  an  unsuspected  trial;    Here,  the  very  na- 
ture of  the  action,  tbe  event  which  gave  rise  to 
it,  and  the  circumstances  of  the  parties,  shew 
there  cannot  l>e  a  satisfactory  trial." 

Patteson,  J.— Why  did  the  plaintiff  lay  his 
venue  in  Salop? 

Cockburn. — He  had  lio  option  hy  the  statute 
21  Jiunes  1,  c.  4. 

Patteson,  J.— 'Hie  case  of  Petyt  v.  Berkeley 
is  distinguishable  from  tbe  present  case,  that 
the  matter  was  in  reference  to  a  county* 
whereas  here  it  refers  to  a  borough  ;  and  I 
cannot  say,  that  amongst  all  the  freeholders  of 
a  very  large  county,  the  plaintiff  would  not 
have  a  fair  trial ;  for  it  does  not  appear  to  me 
likely  that  all  the  freeholders  in  Shropshire  are 
so  engaged  in  the  Ludlow  election  that  thry 
could  not  decide  impartially  at  the  trial. 

Rule  refused.— //«//  v.  Coleman,  H.T.  1S40. 
Q.  B.  P.  C. 

Commoti  IfiUsLi^ 

BANKRUPT. — ACT  OF  BANKRCPTCT.-^FRAUOIT- 
LBNT  TRANSFBR  OF  PnOPBETT. 

^  /rauduleni  sate  ef  goods  hf  «,  '^roier^ 
thnmgk  the  agency  o/one  ofbo  creditors, 
the  purchasers  being  umateore  ^ike/hnuf, 
does  not  constitute  an  act  of  brnn&t^tey 
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under  6  G,  4,  c.  16,  #.  3,  although  the  oro- 
ceeds  of  the  sale  trere-  to  be  appued  in  If^uu 
dation  of  the  credttar's  deLt. 

Bompas,  Serjt.y  shevred  cause  a^inst  a  rule 
obtained  by  Crowder  for  a  new  trial,  on  tlie 
irround  of  misdirection  of  the  learned  judge. 
It  was  an  action  of  trover  for  f^rocery  j^ood^, 
brouKla  by  the  assii^ueei  of  a  bankrupt.  The 
declaration  contained  eight  counts,  to  whirb 
the  defendant  pleaded  amonj^st  other  pleas, 
that  the  plaintid'  was  not  possessed  as  atisignee. 
The  cause  was  tried  before  Maule,  B.,  at  the 
Somersetshire  Spring  Assizes,  and  it  appeared 
that  the  defendant,  who  was  a  traveller,  had 
formerly  been  a  partner  with  Creod,  the  bank- 
rupt, who  was  a  grocer  at  Brldgewater,  and 
that  Creed,  being  in  insolvent  ciicumstances, 
and  boih  he  and  the  defendant  being  aware  of 
that  fael,  and  Creed  being  also  indebted  to  the 
defendani  in  200/,  it  was  arranged  between 
them,  that  the  defendani  should  procure  pur- 
chasers for  the  goods  in  question  at  vanous 
towns,  the  sale  te  be  effected  under  prime 
cost,  the  real  name  of  the  vendor  being  con- 
cealed. Accordingly,  the  defendant  effected 
variooa  sales  to  different  purchasers,  to  each 
of  whom  the  goods  were  sub»ec|uently  de- 
livered, the  gtiods  remaining  until  such  de- 
livery in  the  possession  of  Creed  ;  but  it  did 
nut  appear  that  ia  ai.y  instance  the  purchaser 
was  privy  to  the  fraudulent  arrangement 
between  the  bankrnpt  and  tlie  defendant. 
The  learned  judge  told  the  jury,  that  unless  the 
purchaser  of  auv  of  the  good^  in  question,  was 
a  pany  to  the  fraud,  none  of  the  sales  consti- 
tuted an  act  of  bankruptcy;  and  the  jury 
hairing  found  that  in  no  instance  the  purchaser 
was  a  party  to  the  fraud,  a  verdict  was  found 
for  the  defendant. 

Hompat,  Serjt.  shewed  cause,  and  cited 
Baxter  v.  PritcLard,^ 

Erla  anti  Butt  supported  the  rule,  and  con* 
tended,  that  assbuiiug  the  ultimate  purchaser 
in  every  inatance  was  ignorant  of  the  fraud, 
still  the  arrangement  betxveen  the  defendant 
and  Oeed  amounted  tu  a  transfer  of  goods  to 
the  defendant  within  C  G.  4,.  c.  16,  s.  3,  and 
was  therefore  an  act  of  bankruptcy.  The 
ac-tiun  is  not  brought  against  the  purchaser, 
who  mi^ht  have  acted  bunUfide^  and  is  there- 
fore nut  songht  to.be  6xed  with  the  loSs^  It 
is  not  disputed  that  the  defendunl  was  a  partv 
U)«  and  indeed,  the  main  aelor  in,  the  fraud. 
The  debt  owing  to  the  defendant  was  to  be 
satisfied  out  of  the  proceeds, of  the  goods;  it 
was  therefore  a  delivery  for  hts  benefit  in  each 
case.  But,  secondly,  in  order  to  conhtitute  an 
art  of  bankruptcy  by  a  fraudulent  sale,  it  is 
not  in  all  cases  necessary  to  prove  a  guilty 
knowledge  on  the  part  m  the  buyer.  Cvm- 
miag'  V.  BaUey^  Beavan  v.  Nunn,^  Pearson  v. 

%  Cur.  adv.  vult, 

Jlndaf^C  J.— The  only  question  is,  whether, 
asaaming  the  sale  of  t)ie  banktupt'A  goods  to 


have  been  made  by  hira  with  the  fraudulent 
purpose  of  delaying  his  creditors,  for  his  own 
benefit  or  that  of  the  defendant,  such  sale 
amounted  to  an  act  of  bankruptcy,  when  the 
purchaser  acted  bond  Jide^  aocl  in  ignorance 
of  the  bankrupt's  purpose.  The  words  de- 
scriptive of  an  act  of  bankruptcy,  in  6  G.  4, 
c.  16,8.3,  are,  "shall  make  or  cause  to  be 
made,  anv  fraudulent  gift,  delivery,  or  transfer 
of  any  of  his  goods,  with  intent  to  defeat  or 
delay  his  creditors."  In  this  case,  there  ap« 
pears  to  have  been  a  fraudulent  intent  on  the 
part  of  Creed,  to  defeat  his  creditors,  for  the 
defendant's  benefit;  but  there  was  no  gift, 
delivery,  or  transfer  of  goods  to  the  defendant, 
be  being  only  the  agent  of  the  seller.  And  it 
appears  that  the  goods  remaini*d  under  the 
control  of  the  bankrupt  himself,  until  they 
were  delivered  to  the  purchasers ;  and  as  to 
them,  there  was  no  delivery  to  them  which  was 
on  their  part  fraudtUent.  Now  the  precise 
question  whether  fraud  on  the  part  of  the 
buyer  was  a  necessary  ingredient  in  the  art  of 
bankruptcy  conteinpluted  by  the  statute,  came 
under  consideration  in  Beater  v.  Pritchard^  in 
w  hich  case  the  Court  of  Queen's  Bench,  after 
full  discussion,  and  taking  time  to  consider, 
decided  that  the  sale  of  the  whole  of  the 
trader's  stock  to  a  bond  fide  purchaser,  who 
pays  a  fair  price  for  it,  in  ignorance  of  any 
fraudulent  intention  of  the  se:ler,  is  not  on 
act  of  bankruptrv.  Thut  judgment  was  pro« 
nounred  by  Lord  Denman,  who  had  enter- 
tained a  different  opinion  at  the  trial.  In 
delivering  the  judgment.  Bote  v«  HoMcoeh^ 
and  Cook  v.  Caldecottf  were  referred  to.  in 
which  latter  case  Lord  Tenterden  held,  that  a 
sale  caiinf»t  be  considered  a  fraudulent  transfer, 
unless  it  takes  place  under  cirenmstuDces 
which  ought  to  indticc  a  buyer  of  ordinary 
understanding  to  believe  that  the  seller  means 
to  get  money  for  himself  in  fraud  of  his  credi- 
tors, and  tliat  the  sale  is  effected  for  that  pur- 
pose. On  the  ground,  therefore,  that  there 
was  no  delivery  at  all  of  any  goods  to  the  de- 
fendant, and  that  there  was  no  sale  that  -was 
fraud ul^,ut  on  the  part  of  the  buyers,  we  think 
that  the'learned  JMdge's  direction  was  correct, 
and  that  this  rule  must  be  discharged. 

Rule    discharged,  —  Howard^    ns^ignee   of 
Creed,  a  bankrupt  v.  Bartiett,  H.  T.  1840. 
C.P. 


1  Ad.  &EI.456« 
9  Bing.  107. 


b  6  Bing.  363. 
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Crr^f qtirr  of  ^Iraif. 

judge's  power — IN8PECTT0N  OF   PREMISES. 
— ATTACHUKNT. 

A  Judge  has  no  power  without  consent  to 
order  a  defendant  to  allow  the  pUiintiff  to 
enter  and  inspect  the  work  done  by  the  lat- 
ter on  the  premises  of  ihe  former  if  or  the 
purposes  <^an  action  then  pending  between 
the  parties, 

Cresswell  shewed  cause  against  a  rule  ob- 
tained by  Mims,  Serjt.  for  setting  aside  a 
judge's  oriier.    It  was  an  action  brought  by 


«  6  Ad.  &  El.  n. 
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the  asiignees  of  a  bankrupt  to  recorer  com- 

Eensatjon  for  work  and  labour  done  by  the 
ankrupt,  for  the  defendants  at  the  Strand 
Union  poor- house.  The  woik  consisted  of 
settiuj^  up  grates,  and  putting  other  fixtures  to 
the  premises.  After  declaration  delivered, 
application  was  made  fur  further  and  better  par- 
ticulars, which  wus  consented  to  on  the  usual 
terms ;  the  plaintiffs  then  obtained  an  order, 
made  withont  the  consent  of  the  defendant, 
from  Rolfe,  B.,  for  allo^ving  the  attorney  of  the 
plaintiffs,  the  bankrupt,  and  any  number  of 
witnesses,  not  exceeding  four,  on  his  behalf,  to 
examine  the  work  done,  and  the  materials 
provided  by  the  bankrupt,  for  which  this  ac- 
tion was  brought. 

AdaiM^  Serjt.,  in  support  of  the  rule,  con- 
tended, that  the  judge  had  no  power  to  make 
such  an  order,  it  amounting  in  substance  to 
a  permission  to  a  party  to  the  suit  to  enter  on 
the  freehold  of  his  opponent. 

.  Lord  Abinger^  C.  B. — ^This  order,  if  valid, 
is  sufficiently  absolute  in  its  terms  to  be 
enforced  by  attachment,  if  disobeyed;  but  it 
is  one  which  no  judge  has  power  to  make.  If 
parties  refuse  such  a  reasonable  thing  as  to 
grant  an  inspection,  it  may  be  a  matter  of 
argument  and  observation,  but  they  cannot  be 
compelled  to  do  so. 

Rule  atisolute. — Turquand  and  another,  aS' 
signeet  of  Taylor,  a  bankrupt  v.  The  Guardians 
of  the  Strand  Union,  H.  T.  1840.    Excheq. 


LBTARI  FACIAS. — 8BQUBSTRATI0N. — 
IMPROPER  RETURN. 

The  Court  will  allow  a  writ  of  levari  facias, 
improperly  returned  by  the  bishop,  to  be 
taken  oj^  the  file  and  re-issued  to  that 
officer, 

'Hu7i\frey  moved  for  a  nile  to  take  the 
writ  of  levari  facias  in  this  case  off  the  file,  in 
order  that  it  might  be  sent  back  for  the  bishop 
to  make  a  proper  return  thereto.  In  this  case 
a  writ  of  levari  facias  bad  been  issued  to  the 
Bishop  of  Exeter  against  the  property  of  the 
defendant.  The  bishop,  when  ruled  to  return 
what  he  had  levied  on  the  writ,  pursuant  to  the 
sequestration,  instead  of  making  his  return 
and  retaining  the  writ,  sent  it  back,  with  the 
inode  of  its  execution  indorsed. 

Humfrey  cited  Disney,  Executor  of  Dis~ 
ney  v.  Eyre.^ 

Per  Curiam. — You   may  take  a  rule  nisi, 

Hun^rey  then  applied  to  have  the  rule  abso- 
lute in  the  first  instance. 

•Lord  Abinrer,  C.  B. — The  plaintiff  ought 
not  to  suffer  from  the  mistake  of  the  bishop  ,* 
and  as  there  do  not  appear  to  be  any  interme- 
diate incumbrancers,  it  is  not  easy  to  see  on 
whom  a  rule  nisi  could  be  served.  The  rule 
may  therefore  be  absolute  in  the  first  instance. 

Jlule  accordingly. — Alderton  v:  St,  Aubyn, 
H.T.  1840.    Exch. 

•  I  Ale.  &  Napier,  34.  (Irish  Reports.) 
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%atuff  of  MMtttt. 

Copyholds  Enfranchisement.    Ld.  Brougham. 
[In  Select  Committee.] 

Prisons  Act  Amendment 
[Passed.] 


KotuTe  of  Commoiul. 

To  amend  the  Law  of  Copyright. 

[In  Committee..]  Mr.  Serjt.  Talfoard. 

To  extend  the  Term  of  Copyright  in  Designs 

of  woven  Fabrics.  Mr.  E.  Tennaot. 

[In  Committee.] 

To  carry  into  effect  the  Recommendation  of 

the  Ecclesiastical  Commissioners. 

Lord  J.  Russell. 

To  extend  Freemen  and  Burgesses'  Right  of 

Election.  Mr.  F.  Kelly. 

Drainage  of  Lands.  Mr.  Handl^. 

To  amend  llthes  Commutation  Act. 

[In  Committee.]  Sir.  B.  Knatchbul) 

Vagrants'  Removal. 

[For  second  reading.] 
Small  Debt  Courts  for 

Aston,  Marylebnne, 

Barkstoti  Ash,         Tavistock, 
Bolton,  Newton  Abbott, 

Brighton,  Wakefield  Manor. 

Liverpool, 
Summary  Conviction  of  Juvenile  Offenders. 

For  second  reading.]        Sir  E.  Wilmot. 
To  amend  the  County  Constabulary  AcL 

Mr-  F.  Made. 

To  amend  the  Laws  of  Turnpike  Tlrosts,  and 

to  allow  Unions.  Mr.  Mackinnon. 


THE  EDITOR'S  LETTER  BOX. 


The  Quarterlv  Analytical  Digest  of  all  the 
Cases  reported  in  all  the  Courts,  from  Novein* 
ber  last  to  the  present  time,  has  been  published. 
This  is  the  first  part  for  the  present  year. 

The  letters  of  Z. ,-  "  A  Student ; "  A.  Z.  ; 
A.  N.;  W.F.  F.;   D.D.;   T.  H.;and«*A 

Solicitor"  have  been  received. 

Several  books  and  pamphlets  which  we  have 
received  shall  be  noticed  at  the  earliest  oppor- 
tunity. 

The  number  of  letters  which  we  receive 
since  the  reduction  of  postage  is  greatly  in- 
creased: the  earliest  possible  attention  shall 
be  paid  to  their  contents. 


Uriie  Utqal  49ti0rrtier« 


SATURDAY,  FEBRUARY  29,  1840. 


**  Quodmaf  h  ad  nm 
Pertioct,  etaescire  mulvmest,  agKanitts. 


HoftAT. 


PARUAMENTARY  PROCEEDINGS, 


In  the  i^»eiioe  of  a  general  measure  for  the 
eatabliahBieiit  of  Coanty  Courts^  we  have 
had  oar  atteiition  called  to  the  Brighton 
Small  Debts  Bill,  which  is  now  before  the 
Hooae  of  Commons,  and  which,  we  believe, 
is  intended  to  be  the  model  on  which  all 
umi^r  biUs  will  be  framed.     The  Judge  of 
the  <yO«rt,  who  is  to  be  appointed  by  the 
Loird  Chancellor,   is  to  be  a  barrister  of 
seven  years^  standing  and  practice,  or  an 
attorney  of  one  of  the   Superior  Courts, 
certified  by  three  Judges  of  the  Superior 
Courts  to  be  a  fit  person  to  be  appointed  a 
Jadge  of  the  Court.     The  Judge  is  to  be 
removable  by  the  Lord  Chancellor  for  mis- 
behavioiir.     He  is  empowered  to  appoint  a 
deputy  (being  a  barrister  of  seven  years* 
standing,  or  an  attorney  of  seven  years' 
practice)  to  act  during  his  illness  or  nn- 
aYCMdabte  absence.    The  justices    of   the 
quarter  sessions,  with  the  authority  of  the 
Judge»  may.  appoint  an  attorney  of  one  of 
the  Superior  Courts  as  clerk  of  the  court, 
and  may  remove  such  clerk,  and  also  a 
treasoier  and  other  inferior  officers.    Tlie 
jurisdiction  of  the  Court  is  to  extend  to  all 
debts  (wherever  the  cause  of  action  may 
liave  arisen)  where  the  sum  sought  does 
not  exceed  15/.,  with  a  proviso  that  the 
Judge  is  not  to  determine  any  action  in 
\irhich  the  title  to  lands  may  come  into 
question,  or  relating  to  any  will  or  settle- 
ment.    The  concurrent  jurisdiction  of  the 
Superior  Courts  and  of  all  other  Courts  hav- 
in^  jurisdiction  within  the  limits   of  this 
Court  is  expressly  saved.     Causes  are  not 
to  be  removed  into  any  Superior  Court  ex- 
cept by  leave  of  a  Judge  of  each  ('ourt, 
ami  then-  qbIj  where  tite  amount  exceeds 

woL.  xix. — NO.  576. 


9L  The  interval  between  hdd&ig  Courts 
is  to  be  in  no  case  more  than  a  month.' 
Either  party  may  require  a  jury  to  be  sum- 
moned on  giving  five  days*  notice,  and  each 
juror  is  to  receive  59.  per  day,  to  be  paid 
by  the  parties,  or  in  case  of  deficiencies, 
from  the  general  fiind  of  ttie  Court.  Not 
more  than  five  or  less  than  three  jurors  (in 
the  discretion  of  the  Judge)  are  to  be  im- 
panelled. In  jury  trials  the  Judge  may 
order  a  new  trial  on  the  application  of 
either  party.  The  Judge,  clerk,  and  bai-^ 
lifis  are  to  be  remunerated  by  fees,  a  sche^ 
dule  of  which  is  annexed  to  the  act ;  and  it 
is  provided  that  six  months  after  any  gene- 
ral act  shall  have  passed  for  the  recovery  of 
small  debts,  the  operation  of  which  shall  be 
inconsistent  with  the  powers  given  by  this 
act,  the  jurisdiction  of  the  Judge  shall 
cease. 

The  Penny  Postage  Act  is  now  in  full 
operation,  and  we  are  persuaded  that  the 
profession  in  many  ways  feels  its  ad- 
vantages. It  afiFords  the  power  of  aa  easy 
transmission  of  documents  to  and  ^^m 
London,  which  is  frequently  attended  ^th 
great  benefit.  We  now  await  the  intro^ 
duction  of  the  stamps,  which  will  complete 
the  measure.  This  will  be  the  most  dif- 
ficult part  of  the  whole. 

Mr.  Ewart  has  moved  for  certain  re«- 
tums  connected  with  the  SeijeantSt  In 
the  mean  time  the  order  may  be  considered 
revived,  having  received  five  accessions. 
Some  discussion  has  recendy  taken  place 
with  respect  to  the  precedency  of  the  Ser- 
jeants. The  Seijeants  named  in  the  war- 
rant of  the  34th  of  April,  1 834,  by  virtue 
of  that  warrant  ranked  before  the  Queen's 
Counsel  appointed  after  that  day ;  and  it 
has  been  argued  that  if  that  warrant  is 
bad  in  part  it  is  bad  altogether*  and  that 
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the  ancient  precedency  of  the  Queen's 
Counsel  should  be  restored.  We  under- 
stand,  however,  that  this  precedency  will 
not  be  disturbed,  although,  of  course,  the 
five  gentlemen  just  appointed  to  the  coif 
will  rank  after  all  Queen's  Ck>unsel,  present 
and  f utnre. 


THE  COPYHOLD  ENFEIANCHISE- 
MENT  BILL. 


Thb  Copyhold  Bill,  which  is  now  before 
a  Select  Committee  of  the  Lords,  has  called 
forth  a  sensible  pamphlet*  from  Mr.  Bray. 
It  fairly  addresses  itself  to  the  real  difficul- 
ties of  the  question,  and  as  we  consider 
that  our  readers  are  now  pretty  well  in- 
formed on  this  subject,  we  shidl  at  once 
proceed  to  make  some  extracts.  We  may 
state  that  Mr.  Bray  is  generally  in  favour 
of  Mr.  Stjewart's  Bill,  in  the  shape  in  uhich 
it  reached  the  House  of  Lords,  but  that  he 
thinks  some  of  the  details  might  be  im- 
proved ;  and  first,  as  to  the  proportion  of 
Copyholders  in  a  manor,  who  should  bind 
the  rest  :*— 

'^As  to  the  proportion,  if  any,  whicU  should 
be.  binding,  on  (be  whole,  it  is  to  be  remarked 
that  in  voluntary  commutations  under  the  Tithe 
Act»  it  ban  been  found  difficult  to,  procure  the 
consent  of  two-thirds  of  the  tithe-payers,  if  a 
fourtb,  or  even  a  fifth  of  them  dissent,  so  many 
persons  taking  no  part,  either  from  absence  or 
aversion  to  the  trouble  of  inquiry.  The  writer 
of  these  remarks,  when  opposing  a  scheme  for 
a  wholly  copipulsory  entranchisoment,  which 
was  very  popular  some  years  ago,  sugfc^sted 
that  twQ-thirds  should  bmd  the  rest,  and  he 
remains,  of  the  same  opinion  ;  but  as  the  esta- 
bltthment  of  the  Tithe  Commission  now  affords 
an  opportunity  of  effecting  voluntary  enfran- 
duEoment  by  means  of  a  schedule  and  award, 
it  deserves  consideration  whether  an  enahlin^c 
1411  should  not  be  first  passed  to  prepare  the 
way  or  try  the  ground  for  a  more  cfiective  mea- 
sure. The  existence  of  a  board  possessing  the 
confidence  of  the  land-owners,  on  which  a 
copyhold  commission  may  be  grafted  without 
much  expense  to  the  country,  offers  great 
facilities  tor  enfranchisement,  particularW  in 
the  protection  of  entuled  estates,  and  of 
tenants  who  cannot  afford  to  pay  for  profes- 
sional assistance. 

'*  Supposing  it  determined  that  a  certain 
proportion  of  the  tenants,  whether  two-thirds 
or  three-fourths,  should  bind  the  rest,  it  is 
important  for  the  protection  of  the  poorer 
tenants  that  the  votes  should  be  furly  reckoned. 


When  it  is  intended  to  give  the  lord  a  gross 
sum  for  all  his  manorial  rights,  the  tcnaiits 
YvUl  generally  protect  one  an^lhex;  bol  when 
it  is  found  more  practicable  to  Mii  a  aepanie 
sum  on  each  of  the  lord's  rignlsb  which  is 
likely  ta  be  the  case  in  manors  where  fiaes  «r 
heriots  are  not  paid  by  all«  It  reanireagnat 
care  to  frame  a  clause  which  will  give  to  each 
tenant  a  vote  proportionate  to  his  tntemt  in 
the  questioa.  Thus,  if.  the  teaaiils  ac  fines 
arbitrary,  agree  .with  the  lord  to  give  hias  a 
certain  amount  for  all  his  fines,  and  the 
tenauts,  subject  to  beriots  only,  sure  to  pay  a 
separate  sum,  it  is  necessary  to  provide  that 
the  votes  of  the  latter  shall  be  taiken,  not  ae* 
cording  to  the  value  of  their  land,  which  has 
very  little  bearing  on  the  valoe  of  the  heriots, 
hut  according  to  the  number  of  heriots  wMch 
they  are  liable  to.    So  with  regard  to  timber. 


•  Reibarks  on  the  Difficulties  of  Commuting 
Matiorial  Rights,  and  on  the  Customs' of  Manors 
in  various  parts  of  England.  By  Reginald  Bray, 
H8<|.    Longman  and  Co.,  1840. 


the  interest  in  which  is  not  according  to  the 
quantity  of  land,  or  even  the  qoandty  of  tim- 
ber, but  according  to  the  surplus  above  the 
demand  for  repairs.  If  j^.  has  ten  acres  well 
timbered,  without  a  house  or  buildings  on  it, 
it  is  verv  de«rable  to  him  to  be  eaabM  to  cat 
it  for  sflile  or  use  elsewhere  without 
while  Bm,  the  owner  of  another 
having  as  much  timber,  but  not  more 
enough  for  the  repairs  of  his  boDdiogs,  w3l 
derive  little,  if  any,  advantage  from  iu  being 
enfranchised.  Mr.  Stewart  endeavonrad*  t» 
overcome  the  difficulty  bjr  providing 
rule  for  taking  the  votes  m  ordinary  1 
giving  power  to  the  Commbttoaers  4m 
a  special  rule  when  the  circomatanees  Bo^aiied 
it.  If  he  had  not  given  the  Cotnousamaers 
such  a  power  he  must  have  laid  more  reacric- 
tions  on  the  form  of  the  agreement,  and  tins 
impeded  enfranchisement." 

Then,  as  to  the  protection  of  the  poorer 
tenants :  — 

*'  Another  point  to  be  considered  fwiSke 
protection  of  the  poorer  tenants  U  tbe^cost  of 
enfranchisement,  which  ooghc  to  fall  very 
lightly  on  them,  l>ecau«e  they  will  save  ao  littie 
expense  by  the  change  of  tenure.  If  Mr. 
Stewart's  bill  were  to  pass,  the  costs  would  ia 
mon  cases  be  inconsiderable,  as  there  are  fHr 
parishes  which  have  not  been  already  mapped 
and  valued  for  the  purposes  of  the  piMr  laws, 
and  the  task  of  inspecting  the  coon  nMt  I0 
ascertain  that  the  tenures  are  correctly  stated 
would  be  part  of  the  onerous  duties  of  the 
Commissioners,  and  therefore  no  expense  to 
the  tenants  in  general.*' 

We  shall  next  extract  Mr.  Bmy'§  renuoks 
as  to  the  discharge  of  lands  from  heriota» 
and  on  that  vexed  question — QompenaatiQa 
to  stewards. 

"It  has  been  proposed  that  lords  of  osanors 
should  be  empowered  to  diitcharge  heriots 
alone,  leaving  their  other  rights  as  the|  now 
exist;  'Hiere  is  only  one  objection  to  tl^ 
which  is,  that  the  conversion  of  conyhotd  Into 
freehold  property,  being,  in  a  public  point  of 
view,  of  much  more  importance  than  t£e  aboIU 
lion  of  heriots,  we  ought  not  to  give  the  lords 


The  Copyhold  Brfranehisememi  Bill 


323 


or  ieaauU  of  Uttuiori  ibe  Msistance  of «  public 
cftimniBnoD,  ualefM  on  the  condition  of  making 
enfnutcfalMment  com|4ete. 

**  With  Kspect  to  the  daims  of  stewards  and 
bailiffs^  the  Commissioners  shovld  award  com- 
peoaatioa  out  of  the  price  of  enfranchisement 
to  those  who  have  appointments  for  life,  or  for 
a  term,  onlesa  the  ai^reement  provides  for  it 
To  thete-  who  have  no  such  appointments  the 
lord  of  the  manor  can  make  or  require  from 
his  tenants  such  compensation,  if  any,  as  he 
thinks  proper,  except  that  in  tlie  cta^e  of 
tenants  for  life  the  commissioners  should  see 
that  it  is  not  excessive." 

We  shall  conelttde  by  some  infonnation 
which  Mr.  Bxay  has  coUected,  as  to  the 
vaiio«8  customs  of  manors,  which  sorely 
aione  fomishes  a  reason  for  the  giving  of 
the  otmoat  facilities  for  enfranchisement  of 
a  teauce  snbject  to  rules  so  conflicting  and 
ioooaveaient. 

^  The  tenure  i^feneraliy  complained  of,  and 
the  e»fraBchiseBent  of  which  has  been  the 
chief  object  of  the  various  copyhold  iiills 
bnmi^  before  Pariianent,  is  copyhold  at  fines 
arlritrary*  This  tenure  prevuls  to  a  lam  ex- 
tent IB  Surrey,  Sussex,  Hampshire,  Essex, 
^«#blk,  Norfolk,  and  the  midland  counties. 
Wheor  the  fiee  is  arbitrary,  the  lord  of  the 
■seaor  may  a«ses«  it  on  the  admittance  of  a 
siimfe  fife,  whether  on  death  or  surrender,  at 
«BY  sum  not  exceeding^  two  years'  improved 
vatae,  deducting  tiie  qait-rent.  The  extreme 
oiDOvat,  however,  is  seldom  taken.  A  year 
attd  a  half's  income  is  the  fine  usually  char^ifed 
to  a  surrenderee.  The  orijrin  of  this  indu^ 
irence  w^  probafiiv  the  lord's  wish  to  encou- 
rasre  chang-es,  and  to  induce  purchasers  to 
take  admitunce  without  evasion  or  delav.  In 
sooie  manors,  particularly  in  those  whicn  have 
not  cimnged  bauds  for  a  length  of  time,  the 
fines  have  been  assessed  with  still  greater  nio- 
deratioo,  both  on  death  and  surrender ;  and 
DoC  uafrcqoeiitly  the  tenants  have  sought  to 
avail  themselves  of  the  lenity  of  successive 
h^rds,  to  estal»lish  a  custom  more  favourable 
to  tlMmselves  than  the  limit  of  two  years' 
value;  hut  ibe  courts  of  law  have  not  yet 
sanctioned  such  an  encroachment.  When  two 
lives  are  admitted,  a  fine  and  a  half-fine  are 
taken;  when  three  lives,  a  fine  and  three- 
<}OArtcrs»  and  so  on  for  any  number. 

*'  Copyhold  land  at  fines  arbitrary  is  gene- 
rally subject  to  heriots  of  the  best  animal  on 
death,  and  not  un frequently,  in  Surrey  and 
Sossex,  on  surrender  also. '  Heriots  in  kind 
aie  nuieh  more  common  in  the  South  than  the 
North  or  West  of  England,  and  freehold  as 
well  as  copyhold  land  is  often  subject  to  them. 
Alany  instances  may  be  found  in  Surrey  of 
small  portions  of  land  charged  with  so  many 
li^riZ^ts^  that  if  the  owner  were  to  die  possessed 
ef  valuable  horses,  the  hcriors  would  exceed 
the  valne  of  the  estate.    A  noble  duke  pos- 
sesses^ about  twenty  acres  of  common  field 
Iflind  in  Surrey,  which  is  subject  to  as  many 
Iseriots  of  the  best  animal ;  and  a  gentleman 


died  recently  in  the  same  county,  on  whose 
death  more  than  fifty  heriots  were  seised.  It 
is  seldom  that  the  custom  permits  the  best 
^(»od  [or  chattel]  to  be  taken,  but  when  it  does, 
the  right  is  of  a  still  more  odious  nature. 
The  usual  composition  for  a  heriot  in  kind, 
when  marked  by  the  bailiff,  is  two-thirds  of  the 
value ;  when  not  marked,  as  it  seldom  is  in  the 
North  and  West  of  England,  a  composition  of  a 
few  pounds  is  taken. 

*'  Copyliold  tenants  at  fines  arbitrary  have 
generally  no  power  to  cut  timber  without  a 
license.    The  fine  usually  reouired  for  a  license 
is  one  third  of  the  value  ot  the  trees*    The 
right  to  timber  is  one  from  which  the  lord 
derives  so  little  advantage,  that  it  is  frequently 
enfranchised  to  the  tenant  for  a  moderate  sum. 
One-third  of  the  value  of  all  the  timber  and 
tellers  standing  on  the  land  has  been  con- 
sidered a  farr  price  for  the  lord's  ri^ht.  Fines 
for  licenses  to  let  do  not  often  exceed  one 
shilling  a  year,  and  are  of  no  value  to  the  lord 
except  as  they  enhance  the  value  of  enfran- 
chisement to  the  tenant. 

"  In  the  Southern  counties  it  seldom  happens 
that  all  the  copyhold  land  in  the  manor  is  snb- 
ject  to  tlie  same  manorial  rights.    One  teaanl 
pays  a  fine  arliitrary,  another  a  fine  certaos  a8>. 
for  instance,  a  year's  4|ttit-rent.    Some  are 
exempted  from  heriots  in  kind,  while  their 
fines  are  nncertain;    others  are  subject  to 
heriots  of  the  best  beast,  although  their  fines 
are  fixed.    There  are  two  considerable  manors 
in  Surrey,  in  which  the  tenant  is  only  liable  to 
one  heriot,  whatever  number  of  estates  he  may 
have  acquired.    It  is  not  uncommon  for  the 
fines  to  be  arbitrary  in  Nottinghamshire,  York- 
shire, Cumberland,  and  other  cdunties  in  the 
North  of  England,  but  more  frequently  they 
are  fixed,  and  very  moderate,  as,  for  example, 
sixpence  for  a  messuage,  and  foorpence  an  acre 
for  land.    It  is  no  great  hardship,  that  in  some 
of  these  manors  it  is  the  custom  for  the  mort- 
gagee to  take  admittance.    There  are  manors^ 
although  not  many,  in  which  a  fine  is  payable 
on  the  deatti  or  change  of  the  lord,  and  if  the 
fine  is  not  fixed,  this  is  the  worst  tenure  of  all. 
"In  Gl<>uc*estershire,  and  many  parts  of  the 
West  of  England,  there  acre  copyholds  heM  at 
fines  which  are  really  arbitrary.    They  are,  in 
fact,  more  like  leaseholds  determraable  on  lives, 
than  Gopyhulds,  for  they  are  considered  per- 
sonal property.    The  tenant  is  admitted  for 
the  lives  named  on  payment  of  such  a  fine  as 
the  lord  considers  equal  to  the  valne  of  the 
grant  or  renewal,  and  no  fine  accrues  on  the 
death  or  surrender  of  the  tenant  on  the  rolls. 
The  lord  is  not  in  general  under  an  obligation 
CO  renew,  and  therefore  the  tenure  is  becoming 
extinct,  except  iu  manors  belonging  to  corpo- 
rate bodies. 

"  The  custom  of  descent  varies  not  only  in 
the  same  parish,  but  in  the  same  manor.  There 
are  manors  iu  Sussex,  in  which  what  is  called 
assert  land,  (baring  been  taken  from  a  forest 
for  cultivadon)  descends  to  the  eldest  son, 
while  other  copyholds  in  the  same  manor 
descend  to  the  youngest.  In  one  part  of  a 
parish  in  Surrey,  the  wWow  can  claim  frec- 
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bench  on  payment  cf  one  penny  i  in  another 
she  has  no  eltum  whatever.  In  a  lar^e  manor 
in  Northumberland,  the  Salkiue  law  prevails. 
No  female  can  be  admitted,  but  the  land  will 
rather  escheat  to  the  lord.  Sometimes  the 
eldest  of  the  dtiiKbters  inherits,  sometimes  all; 
and  it  is  not  uncommon  for  the  eldest  brother 
to  succeed  to  land  which  he  could  not  have  in- 
herited from  his  father.  Gavelkind  descent  is 
unusual  in  copyhold  property,  but  there  are 
instances  of  it.  Such  indeed  is  the  variety  of 
customs,  that  they  seem  to  have  proceeded 
from  tho  caprice,  ratlier  than  the  policy  of  the 
lord. 

**  Fe%v  manors  are  complete  within  an  ambit 
In  Surrey  and  Sussex,  there  are  instances  of 
lands  paying  quit- rent  at  the  distance  of  ten 
miles  from  any  other  part  of  the  manor.  It  is 
probable  that  all  tenants  who  paid  rent  at  the 
mansion  of  the  lord  iiecame  tenants  of  his 
manor.  Freehold  land  is  generally  more  re- 
mote from  the  manor-*house  to  which  it  pays 
quit-rent  than  copyhold,  and,  from  the  diffi- 
culty of  identifying  it,  is  often  more  trouble- 
some than  proti table  to  the  lord. 

*'Tbe  stewards'  fees  varv  nearly  as  much  as 
the  lords'  rights.  They  will  generally  be  found 
high  or  low,  according  to  the  class  of  people 
who  become  tenants.  Near  London  and  in 
towns,  the  fees  are  apt  to  be  high ;  in  remote 
districts,  and  where  the  population  is  poor, 
they  are  low.  The  fees  and  stamp  for  admit- 
ting an  heir  to  a  single  copyhold  tenement 
generally  come  to  about  four  or  five  pounds, 
and  the  same  on  a  purchase,  exclusive  of  the 
surrender  and  ad  valorem  duty.  This  is  not 
much  to  pay  for  the  security  and  simplicity  of 
his  title,  and  therefore  the  tenant  seldom  com- 
plains of  the  steward's  fees,  except  when  his 
])ropertv  is  partly  freehold  an<l  partly  copyhold, 
and  he  has  lo  pay  the  expense  of  two  titles  and 
two  conveyances." 


THE  PROPERTY  LAWYER. 


LANDS    CREATED    BY  DBRELTCTION    AND    AC- 
CRETION. 

We  shall  briefly  notice  the  law  on  the  subject 
of  lands  created  by  dereliction  and  accretion, 
and  we  shall  take  it  as  stated  by  Mr.  Stewart, 
in  his  edition  of  the  second  volume  of  Black- 
stone,  pp.  168, 169. 

<*In  some  cases,  where  the  laws  of  other 
nations  give  a  right  by  occupancy,  as  in  lands 
newly  created  by  the  rising  of  an  inland  in  the 
sea,  or  in  a  river,  or  by  the  alluvion  or  the  de- 
reliction of  the  waters ;  in  these  iustances, 
the  law  of  England  assigns  them  an  Im mediate 
owner.  For  Bracton  tell  us  (1.  2,  c.  2)  that  if 
an  island  arise  in  the  middle  of  a  river,  it 
belongs  in  common  to  those  who  have  land 
on  each  side  thereof;  but  if  it  be  nearer  to 
oae  bank  than  the  other,  it  belongs  only  to 
him  who  is  proprietor  of  the  nearest  shore ; 


which  is  agreeable  to^  and  probably  eopkd 
from,  the  civil  law,  (Inst.  2, 1.  22).      Yet  this 
seems  only  to  be  reasooalUe  where  tke  sofl 
of  the  river  is  equally  divided  between  the 
owners  of  the  opposite  shores )  for  if  the  whole 
soil  is  the  freehold  of  any  one  man,  as  it 
usually  is  whenever  a  several  fishery  is  claimed, 
(8alk.  f '37)  there  it  seems  just  (and  9Q  is  the 
constant  practice,)  that  tlie  eyotis  or  little 
islands  arising  in  any  part  of  the  river  shall 
be  the  property  of  him  who  owneth.the  |Mscarr 
and  the  soil.     However,  in  case  a  new  island 
rise  in  the  sea,  though  the  civil  law  gives  it  to 
the  first  occupant,  (Inst.  2,  1.  18)  yet  oors 
gives  it  to  the  king.    (Bract.  1.  2,  c.  2|  Callis 
of  Sewers,  22.)    And  as  to  lands  gained  from 
the  sea,  either  by  alluvion,  by  the  washing  up 
of  sand  and  earth,  so  as  in  time  to  make  term 
firma;   or  by  dereliction,  as  when  the  sea 
shrinks  back  below  the  usual  watermark :  in 
these  cases  the  law  is  held  to  be,  diat  if  this 
gain  be  by  little  and  little,  by  smadl  and  im- 
perceptible degrees,  it  shall  go  to  the  owner 
of  the  land  adjoining.    (2  Roll.   Al>r.  170; 
Dyer.  326  ;  /Zat  v.  Lord  Harbwough,  3  B.  & 
C.  106 ;  Aflf.  Dom.  Proc.  5  Bing.  163.)    For 
de  mininU  non  curat  leJt :  and  besides  thea 
owners  being  often  losers  by  the  breaking  ia 
of  the  sea,  or  at  charges  to  keep  it  oat,  the 
possible  gain  is  therefore  a  reciprocal  consr- 
deration  for  such  possible  charge   or  loss. 
But,  if  the  alluvion  9r  dereliction  be  sudden 
and  considerable,  in  this  case  it  belon/|fs  to  the 
king;  for.  as  the  king  is  lord-of  the  sea,  and 
so  owner  of  the  soil  while  it  is  corered  with 
water,  it  is  but  reasonable  he  should  have  the 
soil,  when  the  water  has  left  it  dry.    (Galfis, 
24, 28.)  So  that  the  quantity  of  ground  gained 
and  the  time  during  which  it  is  gaining,  are 
what  make  it  either  the  king's  or  Uic  tfubject^ 
property.     In  the  same  manner,  if  a  river 
running  between  two  lordships,  bv  degne* 
gains  upon  the  one»  and  thereby  (eaves  the 
other  dry ;  the  owner  who  loses  his  ground 
thus  iujiperceptibly,  has  no  remedy;  bat  if  the 
course  of  the  river  be  changed  by  a  sudden 
and  violent  flood,  or  other  hasty  means,  and 
thereby  a  man  loses  his  ground,  it  is  said  that 
be  shall  have  what  the  river  has  left  in  any 
other  place  as  a  recompence  for  this  sudden 
loss."  (Callis,  28.)    It  is  also  the  law,  that  if 
the  sea  by  gradual  and  imperceptible  progress 
encroach  upon  the  lund  of  the  subject,  the  land 
thus  covered  with  water,  belongs  to  the  Crown. 
This  was  decided  in  a  vary  recent  ease.   Lord 
Abinger^  C.  B.,  said.    "  This  case  appears  to 
me  to  be  free  from  difficulty.     If  the  Crown 
cannot  adduce  the  authority  of  many  decided 
cases  in  support  of  its  claim,  it  is  because  in 
principle  no  doubt  could  be  entertained  upon 
it.    It  is  admitted  that  as  between  SBb|ect  and 
subject,    the  law  as  to   gradual   accretion  is 
settled  by  the  case  of  Rejf.  v.  Lord  Yarhtrntafh, 
(3  B.  and  Cr.  91 ;  S.  C.  in  6  Bing.  i63.>   t^ 
pri^iciple  there  established  is  not  peenttwr  tt 
this  country,  but  obtains  also  m  otkeca*  and  is 
founded  on  the  necessity  which  exbta  for  some 
such  rule  of  law  for  the  permanent  procectioa 
and  adjustment  of  property.    It  is  different  in- 
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deed  where  the  change  occurs  hy  a  sudden  ad- 
vance or  recession  of  the  water,     fn  Scotland, 
a  river  containinj^  a  valuable  salmon  fishery, 
belonging  to  the  present  Lord  Chief  Couiinis- 
siouer  Adam,  was  suddenly  transferred  to  the 
land  of  his  neighbour.   Afterwards,  by  anotht-r 
equally  violent  effort  of  nature,  the  river  re- 
turned to  its  former  channel ;  but  in  neither 
case  did  the  owner  of  the  bed  of  the  river  lose 
his  right  to  the   soil.      But  in  all  cases  of 
gradual  accretion,  which  cannot  be  assertained 
from  day  to  day,  the  land  so  gained  goes  to 
the  person  to  whonn  the  land  belonsrs  to  which 
the  accretion  is  added ;  and  vice  vers(t.    That 
18  the  rule  between  subject  and  subject ;  but  it 
U  said  to  he  different  as  between  the  Crown  and 
subject.    Bat  Sir  F.  Pollock  says,  we  all  hold 
by  grant  from  the  Crown:  then  the  Oown 
holds  by  the  same  rights  and  with  the  same 
limitations  as  its  grantee.     This  being  then 
the  case  of  a  gradual  access  of  the  water,  it 
makes   the  land  now  between  high  and  low 
water  mark  the  property  of  the  Crcwn.    No 
authority  is  needed  for  this  position,  but  only 
the  known  principle  which  has  obtained  for 
the  mutual  adjustment  and  security  of  property. 
Aldere^n^  B.— I  am  of  the  same  opinion.    I 
think    the    question   is    precisely  the    same, 
whether  the.  claim    is  made   as   against   the 
Crown  or  the  Crown's  grantee.  Suppose  the 
Crown,  being  the  owner  of  the  fore  shore, 
that  is,  the  space  between  high  and  low  water 
mark,  grants  the  adjoining  soil  to  an  indivi. 
dual;  and  the  water  gradually  recedes  from 
the  fore  shore,  no  intermediate  period  of  the 
change  being  perceptible;   in  that  case  the 
right  of  the  grantee  of  the  Crown  would  go 
forward  %vith  the  change.    On  the  other  hand, 
if  the  sea  gradually  covered  the  land  so  granted, 
the  Crown  would  be  the  gainer  of  the  land. 
The  principle  lai  I  down  by  Lord  Hale,  that 
the  party  who  suffers  the  loss  shall  be  entitled 
ttUo  to  the  benefit,  governs  and  decides  the 
questfon.    That  which  cannot  be  perceived  in 
\U  progress  is  taken  to  be  as  if  it  never  had 
existed  at  all.     Gurney,  B.,  an>i  Afaule,  B.,  con- 
curred.     Judgment  for  the  Crown.      In  re 
Hull  and  Selby  Railway,  6  M.  and  W.  327. 
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Compendium  of  the  Laws  of  England,  Scot- 
land, and  Ancient  Rome,  for  the  Use  of 
Students.  Parts  L  and  II.  Of  Marriages, 
By  James  Logan,  Esq.,  Advocate.  Eraser, 
fidiuburgh:  Maxwell,  London.  1839. 

Xetb  anthor  of  this  work  has  attempted  a 
new  method  of  studjring  the  law.  Our 
reasden  are  all  well  aware  of  the  plan  of 
Blaekstone,  who  treated  (after  the  manner 
of  Juatmian's  Institutes)  of  the  rights  of 
persona ;  the  rights  of  things  (or  the  laws 
of  property) ;  of  private  wrongs  ;  and  public 


wrongs.  Mr.  Logan  does  not,  indeed,  assert 
with  any  positiveuess,  that  his  mode  of 
arranging  the  doctrines  of  the  law  is  better 
than  that  of  the  learned  commentator ;  but 
he  contends  that  a  change  will  be  beneficial, 
by  presenting  the  subject  in  a  new  light. 

This  proposal  is  not,  however,  altogether 
new,  for  Mr.  Wooddeson.  in  his  lectures  on 
the  law,  departed  from  the  classical  plan, 
and  pursued  an  arrangement  of  his  own. 
The  several  Abridgments  and  Digests  of  the 
law  may  also  be  considered  as  other  methods 
of  study.  The  latter  works  contain  many 
excellent  outlines  of  particular  branches  of 
the  law ;  but  being  compiled  in  alphabetical 
order,  the  student  cannot  conveniently  avail 
himself  of  their  contents,  without  the  con- 
stant advice  of  some  competent  instructor, 
who  may  point  out  the  succession  in  which 
the  principal  articles  should  be  read. 

Mr.  Logan  first  takes  up  the  subject  of 
marriage.  He  considers  that  this  contract, 
and  the  rights  connected  with  it,  are  so  im- 
portant that  it  may  be  conveniently  taken 
as  the  subject  with  which  to  commence  a 
compendium  of  the  law.  "  From  marriage," 
he  says,  "  the  principal  relations  which  the 
law  contemplates  are  derived.  On  it  the 
descent  of  real  and  personal  property  de- 
pends^ With  it,  the  most  important  rights 
of  persons  and  things  are  mediately  or  im- 
mediately connected." 

We  will  first  state  the  general  scope  of 
Mr.  Logan's  labours,  and  then  consider 
whether  his  plan  is  likely  to  facilitate  the 
ac()uisition  of  legal  knowledge,  in  compa- 
rison with  the  plan  of  the  commentaries. 

The  work,  so  far  as  it  has  been  published, 
comprises ;  1 .  The  requisites  of  the  Contract 
of  Marriage.  2.  A  summary  of  decisions 
on  Promises,  &c.  3.  The  Wife's  acts  be- 
fore Marriage.  4.  Acts  of  the  Wife  after 
Marriage.  5.  Grants  and  Contracts  be-i 
tween  Husband  and  Wife.  6.  Whether 
admitted  as  Evidence  for  or  against  each 
other.  7.  Divorces  d,  mensa  et  thoro,  8. 
Divorce  /)  vinculo  matrimonii.  9.  Bigamy. 
The  author  then  enters  on  the  Scottish,  and 
afterwards  on  the  Roman  Law  of  Marriage, 
— the  consideration  of  which  we  may  defer 
for  the  present,  if  not  sine  die. 

The  principal  objection  to  the  plan  of  Mr. 
Logan  appears  to  be,  that  he  mixes  up 
several  distinct  systems  of  law,  founded  on 
different  principles,  and  each  having  a  dif- 
ferent origin.  Thus  the  validity  of  the 
contract  of  marriage  is  determined  partly  by 
the  Ecclesiastical  Courts,  and  partly  by  the 
Courts  of  Law  and  Equity.  Mr.  Log^an^ 
under  the  head  of  "  Decisions  on  Promises 
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of  Marriage/'  treaU  of  actions  for  the  breach 
<of  such  promises,  the  pleadings  therein,  the 
evidence,  the  defence,  and  the  jurisdiction 
in  Equity  regarding  settlements.  In  the 
course  of  a  few  pages,  therefore,  the  student 
is  abruptly  introduced  (supposing  this  to  be 
his  first  book)  into  detached  parts  of  the 
Ecclesiastical,  the  Statute  and  Common 
Law,  the  Principles  of  Equity,  and  various 
matters  of  practice,  pleading,  and  evidence. 

Proceeding  a  little  further,  we  come  to 
the  fifth  Chapter,  in  which  the  Grants  and 
Contracts  between  the  Husband  and  Wife 
are  treated  of,  with  their  mutual  interests 
in  each  other's  estate  and  property.  Here 
we  have  opened  up  a  large  field  of  the  law 
of  real  property.  Then  comes  (as  a  part  of 
the  Common  Law  again)  the  Privileges  of 
the  Wife  from  Arrest ;  and  this  is  followed 
hy  the  Incapacities  of  the  Wife ;  the  Suing 
of  Husband  and  Wife,  or  suing  either  of 
them  alone ;  the  Pleadings,  ^c. 

llie  7th  and  8th  chapters  on  Divorce,  are 
of  course  peculiarly  of  ecclesiastical  cogni- 
zance, and  the  9th  on  Bigamy,  comes  under 
4he  branch  of  Criminal  Law. 

Although,  however,  we  cannot  subscribe 
to  Mr.  Logan's  new  Readings  of  the  Law 
ef  England,  as  any  improvement  upon  the 
ancient  ways  of  study,  we  do  not  mean  to 
say  that  his  labors  are  without  merit ;  on 
the  contrary,  we  think  that  those  who  have 
leisure  to  peruse,  not  only  Blackstone,  but 
Wooddeson,  ai!d  the  present  author,  will  be 
benefited  thereby.  As  cited  by  Mr.  Logan 
from  Sir  John  Herschell,  "  It  is  always  of 
advantage  to  present  any  given  body  of 
knowledge  to  the  mind,  in  as  great  a  variety 
of  different  lights  as  possible."  Our  only 
wish  is,  that  the  student  (for  whose  use  Mr. 
Logan  expressly  writes)  should  first  make 
himself  master  of  such  parts  of  the  law  as 
remun  unaltered,  according  to  the  admirable 
melhod  of  Blackstone,  and  this  or  other 
works  aiming  at  the  same  object  of  elemen- 
tary instruction  may  then  be  profitably 
perused. 


NEW  BILLS  IN  PARLIAMENT. 


first  of  such  classes :  And  by  sach  statute  it  u 
aUo  enacted,  that  eertain  rules  and  regulations 
therein  prescribed  and  set  forth  should  be 
observed  in  every  prison  in  England  sad 
Waled  tn  addition  to  and  in  amendment  of  the 
other  rules  and  regulations  which  should  he  in 
force  in  such  prisons:  and  donbis  existing 
whether  the  several  rules  and  reguIatioBs  pre- 
scribed and  referred  to  in  and  by  the  said  sta- 
tute can  be  properly  applied  to  debtors  formio^ 
tlie  said  first  class  of  prisoners,  and  to  be  ob- 
served  in  such  parts  of  the  said  prisons  as 
should  be  appropriated  to  the  confinement  of 
debtors:  and  inasmuch  as  several  of  saeh 
rules  and  regulations  oufj^ht  not  to  be  applkd 
to  prisoners  for  debt,  it  is  necessary  and  expe- 
dient that  such  doubts  should  be  forthwith  re- 
moved, and  that  such  of  the  said  rules  and 
regulations  only  should  \yt  appKed  and  ob- 
served, in  regard  to  such  first  class  of  prison- 
ers, as  shall  be  made  by  the  persons  authorized 
by  law  to  make  rules  and  regulations  for  the 
government  of  the  said  gaols  and  prisons,  and 
approved  of  by  one  of  her  Majesty*s  principal 
secretaries  of  state. 

It  is  therefore  proposed  to  be  declared  and 
enacted,  that  the  said  several  rules,  orders  and 
regulations  prescribed  and  set  forth  in  the  sud 
statute  are  not  and  shall  not  be  deemed  to  be 
applicable  to  the  said  first  class  of  prisoners, 
and  shall  not  be  obtfcrved  in  that  part  of  any 
gaol  or  prison  where  prisoners  for  debt  shall  be 
confined,  except  as  by  this  act  is  hereafter 
enacted  and  provided. 

2.  That  in  all  prisons  in  which  debtors  may 
be  biwfully  confined,  such  and  so  many  of  the 
several  rules,  orders  and  regulations  set  forth 
and  prescribed  or  mentioned  or  referred  to  in 
and  by  the  said  statute  as  shall  be  adeetcd  by 
the  persons  authorize<l  by  law  to  make  rales 
and  regulations  for  the  government  of  the  said 
prisons,  and  approved  of  by  one  of  her  Ma- 
jesty's principal  secretaries  of  state,  shall  be 
observed  and  applied  in  such  parts  of  tlie  siiid 
prisons  as  are  appropriated  tn  the  confiiiemcM 
of  debtors,  and  no  other  of  such  roles  and 
regulations. 

3.  That  it  shall  l>e  lawful  for  the  tud  p«r. 
sons  authorized  as  aforesaid,  with  the  approval 
of  such  secretary  of  state,  from  time  lo  Cimelo 
make  such  other  additional^  rules,  orders  and 
regulations  as  may  be  retpiired  in  regard  io 
such  class  of  prisoners. 


PRISONS  ACT  AMBNDMBNT  RBLATINO  TO 

DEBTORS. 

By  Uie  2  &  3  yiet.  c.  56,  it  is  among  other 
things^  enacted,  that  the  prisoners  of  each  sex 
in  the  gaols  and  prisons  therein  mentioned 
should  be  divided  into  the  classes  therein  also 
mentioned  and  set  forth,  and  that  debtors  in 
those  prisons  in  which  debtors  might  be  law- 
fully confined  should  form  and  cQustitute  the 


LAW  OF  ArrORNBYS. 


Thb  several  points  contained  in  the  repocts 
of  the  Superior  Courts  published  during  the 
last  three  months,  relating  to  tlie  lew  of 
attorneys,  are  the  foDovring.  Tbey  sae 
extracted  from  the  first  part  of  our  Anfljti- 
cal  Digest  for  1840.  ,.  .r  ^ 

ATTORN  BT. 

« I.  If  a  party  applying  to  be  admU^  ^ 
attorney  undergo  tne  examinatioA  undiei:  iL  B. 
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6  W.  4,  iMit  fall  to  obtain  his  certificate,  he 
caunot  be  examined  ivitbout  giving  a  fresh 
termN  notice.  In  re  EjMminerr  0/ Attorneys, 
8  A.  &  E.  745. 

^'2.  An  attorney  havini^f  been  admitted  in 
the  Court  of  Common  Pleras,  in  January,  1826, 
without  fraudy-^upon  an  affidavit  that  he  was 
then  an  attorney  or  the  Court  of  King's  Bench, 
and  upon  prodacing  his  admbsion  in  that 
Court,  in  ISlO,  and  reading  his  affidavit  that 
he  had  paid  the  duty  on  the  articles,  and  that 
he  had  been  admitted  an  attorney  of  the  Court 
of  King's  Bench,-«the  Court  of  Common 
fleas  refused  in  1839  to  strike  him  off  the  roll, 
on  the  ground  that  he  had  ceased  to  practice 
in  1820,  had  been  re-admitted  in  the  Court  of 
King's  Bench  in  1823,  but  had  not  taken  out 
his  certificate  after  such  re-admission  till 
January  1836.  Pag-ei  v.  Chambers,  5  Bing. 
N.  C.d30;  and  see  ff^ilton  v.  Chambers,  2  N. 
&  P.  392 ;  7  A.  &  B.  524 ;  and  Dig.  for  1838, 
p.  79. 

'*  3.  Plaintiff  being  employed  as  an  attorney 
to  conduct  an  appeal  against  the  removal  of  a 
panper»  omitted  to  enter  and  respite  the  appeal 
at  the  first  sessions  after  the  removal,  and  pro« 
ceeded  to  the  second  sessions,  after  having 
served  the  respondents  with  a  notice  of  the 
grounds  of  appeal,  signed  by  himself,  instead 
of  the  overseers  of  the  appellant  parish,  the 
sessions  having  refused  to  hear  the  appeal : 
Held,  that  plaintiff  was  not  entitled  to  recover 
for  bis  services.  Huntley  v.  Bulwer,  6  Bing. 
N.  C.  Ill 

"4.  The  Court  of  C  P.  will,  under  very 
special  circumstances,  relax  the  rules  required 
to  be  observed  on  the  re- admission  of  attor- 
neys.   £x  parte  Smith,  7  Scott,  344. 

Y  6.  The  Court  of  Q.  B.  will  not  allow  an 
articled  clerk  to  be  examined  before  the 
expiration  of  his  five  years'  service.  Es 
parte  Bdrtlett,  J  Dowl.  699 ;  S.  C.  18  L.  O. 
^35: 

"6.  Where  an  articled  clerk's  christian 
name  has  been  incorrectly  scaled  in  the;  notice 
of  admission,  the  Court  of  Q.  B.  will  allow  the 
notice  to  be  corrected.  Ea^  parte  Dukes,  7 
Dowl.  605 ;  S.  C.  18L.  O.  31. 

'*7*  Where  ati  attorney  of  the  Court  of 
Pleas  of  Durham,  applies  for  admission  into 
the  Superior  Courts  at  Westminster,  the  Court 
of  Q.  B.  will  not  relieve  him  from  undergoing 
the  examination  required  by  the  new  rules ; 
but  in  case  of  not  passing  examination,  he 
must  make  a  subsequent  application.  E:p 
parie  Marshall,  7  Dowl.  621. 

"  A.  Where  an  attorney  has  practised  seven 
yean,  and  has  been  off  the  roll  twenty'seven 
years,  during  which  time  he  has  not  been  eii- 
gnged  in  the  law,  but  then  becomes  a  mona- 
gmg  clerk  in  the  office  of  an  attorney,  and 
•wean  to  his  capacity  as  a  lawyer,  the  Court 
of  Q.  B.  will  allow  him  to  be  re-admitted.  Ejp 
parte  Brabani,  7  Dowl.  622. 

*'  9.  The  circumstance  of  an  attorney  hold- 
ings a  security  for  his  claim,  is  not  sufficient  to 
indare  the  Court  of  Exchequer  of  Pleas  to 
inteii^re  in  a  summary  way  to  compel  him  to 
account.    In  re  Lord  Cardrose,  7  Dowl.  861 ."  I 


CLKIIK  OF  THB  PCACB. 

'*  UTiere  the  town  clerks  of  a  borough  al- 
^vays  exercised  the  office  6f  clerk  of  the  peace 
by  themselves  -  or  deputy,  without  any  formal 
appointment  thereto,-*Held,  that  the  deputy 
town  clerk  was  not  liable  to  penalties  under 
the  22  Geo.  2,  c.  46,  for  practising  as  an  attor- 
ney at  the  borough  sessions,  without  proof  of 
his  having  acted  as  deputy  clerk  of  the  peace. 
Faulkner  v.  Chevell,  2  P.  &  D.  262;  S.  C.  18 
L.  O.  66." 

OOONOVlT. 

"1.  In  order  to  make  a  cognovit  vatid.  Its 
execution  most  be  attested  by  an  attorney  at- 
tending on  behalf  of  the  defendant,  other  than 
the  attorney  actinir  for  the  plaintiff.  Mason  v. 
Kiddle,  5  M.&\V,S\3. 

"  2.  In  order  to  render  a  cognovit  valid,  ac- 
cording to  the  provisions  of  1  &  2  Vict.  c. 
110,  8.  9,  aUhough  the  attorney  acting  for  the 
defendant  may  have  been  named  by  ttie  plain- 
tiff's attorney,'  it  is  no  objection  to  the  validity 
of  the  instrument  that  the  defendant  adopts 
him,  if  he  has  a  full  opportunity  of  exerciamg 
his  discretion  as  to  the  adoption ;  but  if  the 
circumstani-es  are  such  as  to  preclude  such  an 
exerci$>e  of  discretion,  the  cognovit  is  bad. 
Therefore,  where  a  defendant  was  about  to 
give  a  cognovit,  and  was  unacquainted  with 
any  attorney,  and  at  his  request  the  plain^ff 's 
attorney  sent  his  clerk  for  one,  who  came  and 
acted  in  that  capacity  for  the  defendant,  a  re- 
quest to  that  efftct  being  written  by  the  plMB- 
tiff's  attorney  in  the  margin  of  the  cognovit, 
the  Court  of  Q.  B.  set  aside  that  instrument. 
Barnes  v.  Pendry,  7  Dowl.  747.'* 

WARRANT  OF  ATTORNET. 

'*Thel  &  2  Vict.  c.  110,  s.  9,  reooiring 
the  presence  of  an  attorney  on  behalf  of  a 
defendant  executing  a  cognovit  or  waroant  of 
attorney,  does  not  apply  where  the  defendant  is 
himselr  an  attorney.  The  provisions  in  the 
statute  is  for  the  benefit  of  the  defendant  only ; 
and  therefore  a  third  party,  who  mav  be  pre- 
judiced by  a  judgment  against  his  debtor,  can- 
not object  that  no  attorney  attested  the  execn- 
tion  of  the  warrant  of  attorney  on  which  tnch 
juflgment  is  founded.  Chipp  v.  Harrisp  6  M. 
&W.430 


EXAMINATIONS 

FOR  DEGREES  IN  LAWS  AT  THE 

LONDON  UNIVERSITY. 

The  following  are  th'e  regulations  at  the 
examination  for  the  degree  of 

BACHB1«0R  or  LAW8. 

Period  of  the  year,^»The  Examination  for 
the  Degree  of  Bachelor  of  Laws  shall  take 
place  once  a  year,  and  commence  on  the  se- 
cond Monday  in  November. 

Afler  the  year  1841,  no  candidate  shall  be 
admitted  to  the  examination  for  the  degree  of 
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noTB  slnll  be  examioed  in  one  or  more  of  the 
f(rilowing  BubjecU  :^- 

Juriaprudence. 

Convejancinif. 

Law  of  the  Courts  of  Eqnity. 

Law  of  the  Courts  of  Common  Law. 

Roman  Lair»  and  the  Law  of  the  Admiraky 
and  Ecclesiastical  Coarts. 

Colonial  Law. 

The  examination  shall  take  place  on  Mon- 
day, in  Jurisprudence ;  Tuesday,  in  Confey- 
anciiifr .  Wednesday,  in  the  Law  of  the  Courts 
of  Equity ;  Tbarsday,  in  the  Law  of  the  Ccurta 
of  Common  Law  ;  Fridav,  in  the  Roman  Law, 
and  the  Law  of  the  Admiralty  and  Ecdesi- 
astical  Courts ;  Saturday,  in  Colonial  Law. 

In  determining  the  relative  position  of  the 
candidates,  the  examiners  shall  naje  rei^ard  to 
the  proficiency  evinced  by  them  in  tlMcB.L. 
examination. 

The  examiners  shall  publish,  in  the  course 
of  the  ensuing  week,  lists  of  the  candidates  in 
the  order  of  proficiency  in  each  subject ;  but 
candidates  shall  be  bracketed  togetlier,  woXob 
the  examiners  are  of  opinion  that  there  is  a 
clear  difference  between  them. 

Scholanhipe, — If  in  the  opinion  of  tbe  ex- 
aminers any  candidate  shall  possess  suflicient 
merit,  the  candidate  who  shall  distingnish  him- 
self most  in  jurisprudence,  shall  reccire  ifty 
pounds  per  annum  for  the  next  three  yean^ 
with  the  style  of  "  Universitv  Law  SchoMr." 


B.  L.  until  after  the  expiration  of  one  academ- 
kal  year  from  the  time  of  his  obtain! ns^  the 
degree  of  B .  A.  in  the  university,  or  in  one  of 
the  universities  from  which  this  university  in 
or  may  be  authorised  to  receive  certificates. 

Certificates. — Previously  to  the  year  1842, 
candidates  shall  be  admitted  to  examination 
for  the  degree  of  B.  L.,  who  have  shewn  evi- 
dence that  they  have  completed  their  twentieth 
2 ear,  and  who  have  produced  a  certificate  of 
aving  been  students  during  two  academical 
years,  at  one  or  more  of  the  institutions  in 
connexion  with  this  university ;  or  have  taken 
the  degree  of  B.  A.  in  this  university,  or  in  one 
of  the  universities  from  which  this  university 
is  or  may  be  authorised  to  receive  certificates. 
*  Hie  certificates  shall  be  transmitted  to  the 
registrar  at  least  fourteen  days  before  the  ex- 
amination begins. 

/V^.— The  fee  for  tl\^  degree  of  B.  L.  shall 
be  ten  pounds.  No  candidate  shall  be  ad- 
mitted to  the  examination  unless  he  has  pre- 
viously paid  this  fee  to  the  registrar ;  and  if  he 
fiul  to  pass  the  examination,  the  fee  shall  be 
returned  to  him. 

Haw  cimdttcted. — ^The  examination  shall 
be  conducted  entirely  by  means  of  printed 
papers. 

Snftjeets  of  ejnmination. — Candidates  for 
the  degree  of  Bachelor  of  Laws,  shall  be  ex- 
amined on  the  following  subjects : — 

£  Blafckstone's  Commentaries ;    or  the 
A  \     iHree  last  volumes  of  Kent's  Com- 
C    ,  mentaries. 

fRutherforth's  Institutes  of  Natural 
I  Laws;  or  the  two  portions  of  Du- 
)  mont*s  edition  of  Beutham's  Morals 
(  and  Legislation,  which  contain  the 
I  principles  of  a  Civil  Code,  and  the 
'  I     principles  of  a  Criminal  Code. 

H^ure  of  examination  — ^The  examination  of 
the  candidates  shall  take  place  on  Monday  and 
Tuesday,  in  the  morning,  from  ten  to  one, 
and  in  the  afternoon  from  three  to  six ;  and 
the  candidates  shall  be  examined  in  subject  A. 
on  Monday,  and  in  subject  B.  on  Tuesday. 
On  Monday  morning  in  the  following  week, 
the  ecaminers  shall  arrange  in  two  diviaions, 
each  in  alphabetical  order,  such  of  the  candi- 
dates as  have  passed. 

The  following  are  the  regulations  relating  to 
the  examination  for  honoxs. 

Maximum  for  age, — Any  candidate  who  has 
passed,  and  has  produced  a  certificate  shewing 
that  he  has  not  completed  his  twenty- fifth  year 
may  be  examined  for  honors ;  but  m  case  any 
candidate  should  delay  proceeding  to  the  ex- 
amination more  than  three  academical  years 
from  the  date  of  his  passing  tlie  examination 
for  the  degree  of  B.  A.,  he  cannot  -be  admitted 
to  the  examination  for  honors,  unless  he  show 
evidence  to  the  satisfaction  of  the  examiners 
that  he  has  been  prevented  up  to  that  time 
from  proceeding  to  the  examination  for  the 
degree  of  B.  L.  I  writing  answers  to  the  questions  ia  the.  _   . 

Suhfeets  ofexaminatian. — Candidates  for  ho- 1  set  by  him ;  but  if  a  paper  be  set  by  more  thaa 
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The  following  are  the  regufartiona  at  the 
examination  for  the  degree  of  ooctob  op 

LAWS. 

No  candidate  shall  be  admitted  to  the  exa- 
mination  for  the  degree  of  Doctor  of  Laws, 
until  after  the  expiration  of  two  acadeasical 
years  from  the  time  of  his  obtaining  the  degree 
of  B.  L.  in  this  university. 

The  fee  for  the  degree  of  Doctor  of  Laws 
shall  be  twenty- five  pounds.  No  candidate 
shall  be  admitted  to  the  examination  unlcsa  he 
has  previously  paid  this  fee  to  the  registsar ; 
and  if  he  fail  to  pass  the  examination,  the  fee 
shall  be  returned  to  him. 


BXAMINBR8. 

There  shall  be  as  many  examiners  ia  law  aa 
the  number  of  cimdidates  in  the  several  de- 
partments may  require ;  the  candidates  trans- 
mitting to  the  registrar  their  application  to  be 
admitted  to  a  degree  before  the  15th  of  April 
of  the  year  in  whijch  the  examination  n  to  toke 
place ;  and  the  examiner  or  examinen  aball 
be  appointed  at  a  meeting  of  the  Senate^  to  be 
held  between  the  last  day  on  which  suck  ap- 
plication can  he  received  and  the  day  of  ex- 
amination. 


The  following  are  the  Regulations  relating  to  the 

MODE  OF  CONDUCTING  THE  SXAMINATIOKIU 

Each  examiner  shall  be  present  durini^  Che 
whole  time  that  the  candidates  are  *  ^ 
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one  examiner,  the  presence  of  one  examiner 
Khali  be  deemed  sumcient  If  from  sickness 
or  unavoidable  necessity  no  sucb  examiner 
should  be  able  to  attend,  the  registrar  shall  be 
present.  Evenr  member  of  the  Senate,  and 
examiner,  shall  have  the  right  of  being  present 
daring  tnvd  voce  examinations,  but  only  the 
examiners,  specially  appointed  to  conduct  the 
examination,  shall  have  the  right  to  put  ques- 
tions. 

All  the  examiners  to  whom  any  vivd  voce 
examination  is  entrusted  shall  be  present  the 
whole  time  during  which  such  examination  is 
continued. 

No  candidates  shall  be  present  except  those 
nnder  examination. 


GRIEVANCES  OF  THE  PROFESSION. 


IfONMOCTH   SPECIAL  COMMISSION. — If ISTAKB 


OV  TRXASUBT  SOLICITORS. 


THE  STUDENT'S  CORNER. 


Sir, 


I  BT  no  means  mean  to  impute  any  blame 
either  to  Mr.  Maule  or  Mr.  Bouchier,  the 
joint  solicitors   of   the  Treasurj^:   they  are, 
doabtless,  very  able  men  in  their  way,— but 
little  used,  from  habit,  to  the  technicalities  of 
an  attorney's  office.    The  chief  object  of  my 
comimipieation  is  to  call  the  attention  of  the 
profession  to  the  fact  of  barristers  being  nomi- 
nated, and  that  by  act  of  parliament,  Solicitors 
of  the  Treasury.    Considering  that  there  are 
many  men  in  the  profession  equally  as  compe- 
tent M  these  gentlemen  to  perform  the  duties, 
I  do  not  see  why  the  profession  in  such  ap- 
pointDienM  should,  as  of  late,  be  passed  over. 
I  feel  confident,  (and  in  this  I  believe  I  speak 
the  sentiments  of  a  majority  of  the  profession) 
that  had  the  late  prosecution  for  treason  been 
in  the  bands  of  any  solicitor  of  respectable 
practice^  the  point  reserved  never  would  have 
ansen*     I  say  this  with  good  feeling  to  the 
pfesent  solicitors,  who  have  never  been  used 
to  such  minor  matters  which  are  met  with  in 
the  daily  experience  of  an  attorney's  office. 

Beta. 


counsel's  fees. 


Sir, 


In  coBQmon  with  many  members  of  the  pro- 
fession, I  have  had  reason  to  complain  of  the 
absence  of  counsel  in  other  courts  when  the 
causes  ia  which  they  hold  briefs  have  been 
called  upon.  In  all  such  cases  the  fees  should 
be  instantly  returned,  and  as  they  may  be  now 
irrecoverable  in  a  court  of  law,  i  would  sug- 
gest a  legislative  enactment,  enabling  parties 
to  maintain  actions  for  their  recovery.  I  am 
satisfied  this  would  operate  beneficially  in  in- 
ducins  counsel  to  do  their  duty.  Counsel  also 
should  be  enabled  to  recover  their  fees  by 
action.  Civis. 


Sir, 


DOWER. 


If  the  case  put  by  *\Lea^,**  p.  280,  ante,  is  a  real 
one,  I  have  only  to  hope  that  he  is  fortunate 
enough  to  be  concerned  for  the  widow ;  for 
as  to  the  soundness  of  her  claim  to  the  im- 
proved value  there  can  be  no  doubt. 

Under  the  old  law  it  seems,  dower  attached 
to  lands  of  which  the  husband  was  at  any  time 
seised  during  the  coverture,  and  that  after  it 
once  attached,  it  was  not  in  the  power  of  the 
husband  to  defeat  it — and  there  the  law  stops. 
It  goes  not  into  any  questions  oi  value, — whe- 
ther by  manuring  the  ground  beneath,  or  by 
erecting  buildings  upon  it, — but  gives  the 
widow  one-third  of  the  land.  During  the. 
coverture,  the  land  may  be  improved  in  value 
or  be  diminished — but  her  right  does  not  come 
into  possession  until  the  husband's  death  i  and 
in  whatever  condition  the  land  chances  to  he' 
then,  such  she  is  entitled  to  one-third  of. 
The  widow  need  not  care  bv  whom  the  land 
has  been  improved,  and  if  the  purchaser  chose 
to  build  on  land  out  of  which  he  knew  an  in- 
defeasible claim  would  probably  one  day  take 
effect  in  possession,  without  procuring  any 
release  of  that  claim,  he  must  take  the  conse- 
quence. 

If  the  widow's  claim  is  doubted,  we  shall 
hear  next  perhaps  of  a  contingent  remainder- 
man's having  to  refund  to  the  purchaser  from 
the  tenant  for  life,  the  value  of  all  improve- 
ments, so  as  to  reduce  the  value  to  the  statu 
quo  when  his  remainder  was  limited. 

Let  *'  Lex  "  remember  that  the  widow's 
right  takes  effect  in  possession  on  the  land  at 
the  death  of  the  husband ;  and  such  as  she 
finds  it  there  is  no  pretence  to  prevent  her 
from  taking.  J.  S.T. 


Sir, 

In  reply  to  the  enquiry  on  the  subject  of  Dower, 
made  by  your  correspondent  under  the  signa* 
ture  "Lex,"  (p.  280,)  I  presume  that  he  in-' 
tends  to  raise  this  sinaple  question : — Wliether 
A.'s  widow  vi  to  be  endowed  according  to  the 
improved  value,  or  according  to  the  value  of 
the  land  at  the  time  of  the  sale  by  her  hus- 
band? 

It  is  difficult  to  gather  from  the  books  any 
distinct  proposition  as  to  the  extent  of  her 
claim;  and  I  would  premise  that  in  all  the 
cases  which  I  am  enabled  to  cite  here  on  the 
point,  the  dispute,  as  respected  her  right,  had 
arrived  at  that  stage  in  which  an  assignment 
by  the  sheriff  was  needful.  1  name  this  in 
order  to  render  the  language  employed  in  my 
quotations  from  different  authors  generally 
intelligible.  That  one-third  in  value,  and  not  in 
point  of  quantity  merely,  was  what  was  con- 
templated by  the  old  law,  seems  to  admit  of  no 
doubt :  thus,  the  only  provision  made  for  the 
security  of  the  dowress,  in  the  simple  state  of 
property  in  former  times,  was,  by  requiring 
the  sheriff  to  assign  her  a  third  part  of  each 
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kind  or .  deDoinination  of  the  property,  as  a 
tliird  pnrt  of  the  arable,  a  third  part  of  the 
meadow,  and  a  third  part  of  the  pafture,  (see 
I  Roll.  Abr,  6SdV  In  accordance  with  this 
view  of  the  matter,  we  find  it  laid  down  that, 
"  if  the  wife  be  entitled  to  have  dower  oif  three 
acres  of  marsh,  every  one  of  the  value  of  12</., 
the  heire  by  his  industry  and  charge  raaketh  it 
l^ood  meadow,  every  acre  of  the  value  of  !()«., 
the  wife  shall  have  her  dower  a<*cording  to  the 
improved  value,  and  not  according  to  the  value 
as  it  was  in  her  husband's  time ;  for  her  title 
18  to  the  qiiantitie  of  the  land,  mz,  one  Juit 
third  nart,  (Co.  Lift.  32,  a.)  And  again,  **  and 
the  like  law  is  if  the  heir  improve  the  value  of 
the  land  by  building,  and  it  the  value  be  im* 
paired  in  the  time  of  the  heire,  she  shall  be 
endowed  according  to  the  value  at  the  time  of 
the  aastgnment,  and  not  according  to  the  value 
as  it  was  in  the  time  of  her  husband,  {Ibid.  3*2, 
a.  n.  8).  Whilst,  however,  we  find  the  law 
thus  laid  down  on  the  one  hand,  we  find  it  on 
the  other  asserted  by  Perkins,  s.  32S,  (how 
fiir  in  adherence  to  principle,  I  will  not  pre- 
sume to  decide)  *'  that  buildings  or  other  im- 
provements made  by  the  Mienee  of  the  bus- 
liand,  shall  not  be  included  in  tlie  computation 
of  value  on  the  endowment  of  the  wife ;" 
"and  yet,"  he  adds,  "  if  a  disseisor  build  upon 
land  which  he  hath  by  disseisin,  and  the  dis- 
seisee enter,  he  shall  have  the  building  &c., 
^nd  so  shall  it  be  if  the  feoffee  upon  condition 
broken,  &c."  So  also  in  the  book  (M)  of 
Assize,  p.  12,  we  find  that,  "  a  woman  de- 
manded dower  of  the  third  part  of  land,  and 
the  tenant  said  that  he  bought  the  land  of  her 
husband,  not  being  built  upon,  and  that  he 
bnilded  on  it,  and  she  had  judgment  of 
the  third  part,  saivis  edi/iciis.**  Thus,  then, 
stands  the  matter— >as  far  as  the  old  authori- 
ties go.  Let  us  next  see  how  far  it  is  af. 
fected  by  decision ;  and  here,  after  tolerably 
diligent  search,  I  have  to  regret  that  the  range 
of  cases  and  authorities  that  can  be  brought 
to  our  aid  should  be  so  limited'.  I  shall 
cite  only  two.  In  //o^  v.  Hoby,  (1683)  the 
inclination  of  the  Court  seems  to  have  been 
to  adopt  the  principle  that  the  one-third 
of  the  widow  should  be  ascertained  by  refer^ 
ence  too  genernl  estimate  of  the  annwH  vttlue. 
And,  in  the  compHraiively  modern  case  of 
Stoughion  V.  Leigh,  (reported  1  Tuunt.  402) 
a  careful  examination  of  the  language  of  the 
cei^tifioate,  ivill,  I  think,  enable  us  to  collect, 
there  was  as  little  disposition,  as  in  the  case 
before  cited,  to  break  in  upon  what  may  be 
called  the  old  rule  requiring  the  sheriff'  to 
assign  a  third  part  of  each  kmd  of  property. 
M^  own  impressions  on  the  point,  1  confess, 
comcide  with  what  I  thus  venture  to  conceive 
was  that  of  the  Judges  in  these  cases :  for  (to 
come  home  to  the  question  put  bv  your  cor- 
respondent, and  applying  a  similar  rule  of 
iMsoning  to  it,)  I  think  scarcely  any  remarks 
more  pertinent,  and,  at  the  same  time  deci- 
sive ofthe  question,  reasoning  upon  principle, 
i?ould  be  penned,  than  those  of  a  learned 
author  (Mr.  Parke)  in  his  able  work  upon 
Dower,  where  hd  says  (p.  257)  *'  A  house 


erected  upon  another  man's  land,  becomes 
attached  to  and  parcel  of  the  freehold,  and 
ensures  ttie  title  of  the  land  ;  and  if  it  shall  go 
with  the  land  to  the  person  absolutely  entitled 
thereto,  it  is  not  easy  to  understand  why  it 
shall  not  become  subject  io  particular  interests 
in  the  land.*' 

In  the  case  put  by  your  correspondent,  and 
that  supposed  in  the  nrst  of  the  above  autho- 
rities, there  is  this  difference :  in  the  former, 
at  the  time  of  the  sale,  the  Utle  of  tlie  wife  (as 
between  herself  and  the  alienee)  was  not  com- 
plete ;  in  the  latter  case,  of  the  heir,  on  the 
contrary,  i*he  had  her  title  of  dower  consum- 
mated. But  for  that  difference  in  the  state 
of  circumstances  in  the  authoritv  last  alluded 
to,  and  the  case  no%v  put,  I  should  have  con- 
sidered that  authority  as  completely  in  point  in 
favour  of  the  dowress  in  the  present  question. 

On  the  whole,  I  agree  in  the  opinion  to 
which  Mr  Parke,  in  the  work  from  which  I 
have  already  quoted,  has  come,  viz,  **  chat  the 
understanding  of  the  profession,"  would  be 
found  to  be,  that  the  wife  shall  lie  endowed 
of  the  land  as  she  finds  it  at  the  time  of  her 
husband's  death.  T.  H. 


SELECTIONS 
FROM  CORRESPONDENCE. 

NONPATSIENT  OF  COUNTET  AOBHVS. 

Mr.  Editor, 

I  was  glad  to  see  this  subject  takep  np  bv  a 
Constant  Reader  in  your  number  of  the  2dth 
ult.  I  am  myself  a  sufferer  by  some  of  those 
London  attorneys  who  omit  to  pay  their  coun- 
try agents,  and'  I  am  sorry  to  say  that  the  ex- 
ferience  of  every  country  attorney  with  whom 
have  conversed  on  the  subject,  agrees  wit^ 
my  own  in  that  respect.  I  am  afraid^  the 
only  remedy  we  have,  is  to  sue  these  blade 
sheep  of  the  profession  in  the  Courts  of  Re- 
<|uest  within  their  respective  locality  where  the 
debts  are  (as  is  generally  the  case)  of  an 
amount  cognizable  by  such  Court.  My  prac- 
tice, as  far  as  I  can  adopt  it,  is  that  of  preven- 
tion. Unless  1  am  acquainted  with  the  parties 
for  whom  I  act,  I  always  send  the  affidavit  of 
service  of  summons,  and  any  other  papers,  to 
my  agents,  to  be  delivered  to  the  parties  ou 
their  calling  and  paying  my  costs.  The  grievance 
complained  of,  has,  J  believe,  been  brou*cbt 
before  the  Metropolitan  Law  Society,  and  it 
would  be  very  desirable  that  they  should  sug- 
gest some  remedy  which  might  be  generally 
adopted.  J.  B. 

[We  suppose  that  the  Law  Society  would 

also  gladly  find  some  available  remedy  for  the 

nonpayment  of  the  costs  of  London  agents 

against  country  attorneys.    The  plaA  of  T*  B> 

seems  an  effective  one  for  the  secnu^Htf 

country  agents.    The  London  agent,  we  |i^ 

sume^  mtist  depend  on  the  ordinary  renedf  fiir 

debts,  with  a  lien  on  the  papen.    Ed.] 


Su§ierior  Cowls :  Lord  Ckancelhr's  Court. 
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SUPERIOR  COURTS. 


MMtti  €isitutVLaT*i  Court. 

LKOACr, — MISDESCRIPTION  OF  LEGATEE. 

A  ieitator  gave  the  dividentb  of  a  fund  to  A., 
the  tmdow  of  B.,  as  long  :a  she  should  re- 
main  single  and  unmarried,  and  in  case  of 
her  assigning  or  anticipating  the  dividends, 
then  to  go  over.  A.  had  been  privately 
married  to  a  second  husband,  who  was 
iivinff',  though  she  passed  as  the  widow  of 
her  first  husSand,  but  she  did  not  misrepre* 
sent  her  conoHion  to  impose  on  the  testator, 
who  was  attached  to  her,  and  whose  mis- 
apprehension of  her  condition  was  not  alone 
the  motive  <f  his  bounty :  Held  a  valid 
legacy, 

Thomas  Cobb,  of  Mar^^ate  in  the  county  of 
Kenty  solicitor,  by  his  will,  after  makin/^  pro* 
TisioQ  for  an  illegitimate  son  he  had  by  one 
Anne  Grant,  i^wt  and  bequeathed  to  his  cousin 
William  Cobb,  and  to  his  friends  William 
Edmunds  and  Charles  Cook,  1000/.,  in  trust 
to  invest  the  same  on  securities,  and  pay 
interest  and  dividends  to  Maria,  the  wife  of 
James  Saodford,  to  her  separate  use,  so  lon;( 
as  she  should  remain  the  wife  or  widow  of  said 
James  Sandford,  remainder  after  her  death  or 
aecoad  marriage,  to  fall  into  the  residue  of  hi:) 
estate.  The  will  then  proceeded  thus:— "I 
also  give  and  bequeath  to  the  said  W.  Cobb, 
W.  Edmunds,  and  C.  Cook,  the  further  sum  of 
2000/.  sterling,  upon  trust  to  invest  the  same 
upon  government  securities,  upon  trust  to 
authorize  and  empower  Lady  Fanny  Camp- 
hell,  widow  of  the  late  Major  General  Sir 
Niei  Campbell,  to  receive  the  dividends  as  they 
become  due  thereon,  so  long  as  she  shall  con« 
tiDQe  single  and  unmarried.  But  in  case  she 
scllsy  assigns,  disposes  of^  or  anticipates  such 
dividends,  I  do  hereby  revoke  the  bequest  so 
made  for  her  benefit,  and  thereupon  do  will 
and  direct  that  the  said  sum  of  2000/.  shall 
become  part  of  the  residue  of  my  estate.  I 
also  give  herewith  to  the  said  Lady  Fanny 
Campbell,  the  sum  of  500/.  sterling,  to  be  paid 
to  her  within  two  months  after  my  decease, 
but  in  case  there  is  any  de'.)t  then  due  from 
her  on  a  warrant  of  attornev,  lately  given  to 
Meesrs  Rae  and  Goodyear,  { direct  my  execu- 
tors out  of  the  legacy,  to  pay  such  debt,  and 
to  pay  the  residue  of  such  500/.  to  Lady  Fanny 
Campbell  only.  I  also  f^ive  her  back  the 
diamond  ring  she  gave  me,  and  request  her  to 
have  the  diamond  reset  in  a  mourning  ring, 
and  wear  it  for  my  sake."  The  testator  after 
gising  various  other  persons  legacies,  gave  the 
residue  of  his  |)ersonal  estate  and  all  his  real 
estate  to  his  ciiusins,  J.  M .  Cobb,  and  the  said 
Wai.  Cobb,  as  tenants  io'coramon,  and  to  their 
rlieifSp  executon,  administrators,  and  assigns, 
absolutely,  but  upon  condition  that  they  should 
cAfry  his  will  into  execution,  and  not  take 
SHiftmtage  of  any  technical  objection  to  any 
bequest  therein- gi?fm»  and  he  appointed  th^ro 


and  the  said  Wm.  Edmunds  executors  of  his 
will. 

The  testator  died  in  1834 :  the  executors 
proved  the  will,  but  refused  to  pay  the  legacy 
of  500/.,  or  the  interest  of  the  2000/.  bequeathed 
to  Ledy  Fanny  Campbell,  alleging,  as  the  truth 
was,  that  when  the  acquaintance  between  her 
and  the  testator  commenced,  and  ever  since, 
she  wa9  not  *'Lady  Fanny  Campbell,  the 
widow  of  Sir  Niel  Campbell,'*  though  she 
passed  as  such,  but  the  wife  of  a  Mr.  Risliton, 
to  whom  she  was  married  privately  in  1829, 
soon  after  which  they  separated,  and  Mr. 
Rishton  went  abroad,  she  living  in  England 
and  retaining  her  former  name  and  rank  as 
the  widow  of  Sir' Niel  Campbell.  Hie  execu- 
tors also  set  off  against  the  legacy  of  500/.  a 
warrant  of  attorney  for  389/.,  executed  by 
Ladv  Fanny  Campbell,  and  found  among  Mr. 
Cobb's  papeca.  Upou  a  bill  filed  against  them 
b]^  Mrs.  Rishton  (Lady  F.  C)  by  her  next 
friend,  admitting  that  she  was  the  wife  of  Mr. 
Rishton,  and  that  he  might  be  living,  the  Pice 
Chancellor  decreed  for  payment  of  the  interest 
of  the  2000/.  for  her  life,  and  for  payment  of 
the  500/.,  deducting  the  unpaid  amount  of  the 
warrant  of  attorney.  The  executors  and  re- 
siduary legatees  appealed  from  that  decree. 

Mr.  fFtthefield  and  i^f r.  Randall  in  support 
of  the  decree. — The  identity  of  person,  and 
not  of  names,  was  what  is  necessary  to  the 
validity  of  tho  be(|uest.  where  there  was  no 
fraud  or  design  to  impose  on  the  testator  by 
the  legatee's  retaining  her  former  name.  It 
was  qnite  common  for  ladies  to  retain  their 
former  name  and  title  on  a  second  marriage. 
It  was  not  imputed  to  this  lady  that  she  used 
any  artifice  to  impose  on  the  testator;  she  had 
no  idea  that  he  would  remember  her  in  his 
will.  The  condition  enuexed  to  the  gift  being 
in  restraint  of  marriage  generally,  was  illegal 
and  void. 

Mr.  Knight  Bruce  and  Mr.  RudaU,  for  the 
executors  and  residuary  legatees,  in  support  of 
the  appeal.  The  gift  of  the  interest  of  2000/. 
failed  as  beinj^  ^iven  to  a  person  who  did  not 
answer  the  description  in  the  uill,  she  not 
being  "  Lady  Fanny  Campbell,  the  widotv  of 
Major  General  Sir  Niel  Campbell,"  as  the 
testator  believed,  but  the  wife  of  Mr.  Rishton, 
who  was  then  and  still  living.  The  gift  was 
to  her  so  long  as  she  remained  sinifle  and  un- 
married. These  were  words  of  limitation,  not 
of  condition,  and  if  they  were  to  l>e  struck 
out,  the  testator's  manifest  intention  would 
be  defeated,  for  he  expressly  prohibited  alien- 
ation ;  and  marriage  was  alienation,  and  would 
pa9S  the  legacy  into  hands  against  which  the 
testator  expressly  provided.  The  legacy  of 
500/.  was  on  a  different  footing  from  the  in* 
terest  of  2000/.,  and  if  that  should  be  held 
good,  the  amount  of  the  warrant  of  attorney 
was  to  be  deducted  from  it. 

Most  of  the  cases  that  were  cited,  afe 
noticed  in  the  judgment. 

The  Lord  ChsineeHor^  after  taking  time  to 
consider  the  case,  gvrt  his  judgment  to  the 
following  effect :— This  case  is  different  as  to 
the  two  sums.    The  defendants  insbt  that  the 
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plaintiflT  is  not  entitled  to  either.  Misappre- 
nenfion  of  tht*  testator  bb  to  the  condiiion  of 
the  legatee,  did  not  make  the  betpjest  of  the 
interest  of  the  2000/.  void.  His  Lordship 
would  adopt  the  words  of  Lord  Mvanleif  in 
Kinnell  v,  Abhait,^  "I  desire  to  be  ilti'der- 
stood  not  to  determine  that  where,  from 
circumstances  not  moving;  from  the  les^atec 
himself,  the  description  is  inapplicable,  as 
where  a  person  is  supposed  to  be  a  child  of 
the  testator,  and  from  motives  of  love  and 
affection  to  that  child,  supposin;^  it  his  own, 
he  has  given  a  legacy  to  it,  and  it  afterwards 
turns  out  that  he  was  imposed  upon."  "  I  am 
not  disposed  bv  any  means  to  determine  that 
the  provision  tor  that  child  should  totally  fail, 
for  circumstances  of  personal  affection  for  the 
child  might  mix  with  it,  and  might  entitle  him, 
though  he  miglit  not  fill  that  character  in  which 
the  legacy  is  given,"  &c.  But  *'  wherever  a 
legacy  is  given  to  a  person  under  a  particular 
character  which  he  bus  falsely  assumed,  and 
which  alone  can  be  supposed  to  be  the  motive 
of  the  bounty,  the  law  will  not  permit  him  to 
avail  himself  of  it"  That  this  plaintiff,  not- 
withstanding her  marriage  with  Mr.  Rishton, 
still  called  herself  Campbell,  was  not  a  mis. 
representation  with  a  view  to  impose  on  the 
testator,  although  she  did  assume  in  some 
degree  before  him  that  she  had  not  married 
again  after  Sir  Niel  Campbell's  death.  The 
defendant's  evidence  clearly  disproved  that 
that  assumed  character  was  alone  the  motive 
of  the  testator's  bounty.  It  was  equally  clear 
that  he  was  attached  to  the  plaintiff,  llie 
Court  must  be  satisfied  that  the  assumed  cha- 
racter was  the  motive  of  the  gift  before  it  can 
determine  it  to  be  void.  The  testator's  igno- 
ranee  of  the  true  condition  of  the  le^fatee  did 
not  destroy  the  legacy.  Standen  v.  Standen,^ 
With  respect  to  the  legacy  of  500/.,  his  Lord- 
ship read  the  words  of  gift,  and  expressed  his 
opinion  that  they  were  not  words  of  limitation 
as  was  argued  for  the  appellants,  but  of  con- 
dition subsequent  and  inoperative.  Marples  v. 
BainbridgeS  Sir  Thomas  PlumerU  judgment 
in  that  case  was  objected  to,  but  it  would  be 
found  that  it  was  suoported  by  Crommelin  v. 
Crommelinfi  and  Bira  v.  Hunsden,^  in  which 
last  case  considerable  violence  was  dune  to  the 
words  of  the  will  for  the  purpose  of  support- 
ing the  gift.  The  present  case  was  rather  pe- 
culiar in  its  circumstances,  though  not  one  of 
difficulty,  and  his  opinion  clearly  was,  that  the 
decree  of  the  f^ice  Chancellor  was  right  in 
declaring  the  plaintiff  entitled  to  both  legacies, 
the  one  of  500/.  being  subject  to  whatever  is 
due  on  the  warrant  of  attorney. 

Appeal  dismissed  with  costs.  Rishton  v. 
Cohb. — Sittings  at  Lincoln's  Inn,  July  26th, 
and  27th,  and  December  16th,  1839. 
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[Before  the  Four  Judges.] 

CORPORATIONS. 

Be/ore  the  passing  of  the  Mumcipal  Corpo- 
ration Act^  the  members  of  a  €orj)oration 
authorised  one  of  their  body  to  defend  on 
their  behalf  several  proceeding  taken 
agaiast  them  Inf  quo  warranto :  ie  did  to, 
and  incurred  considerable  expense.  The 
corporation  then  gave  him  a  bond  to  secure 
repayment  of  these  ejfpenses^  with  interest. 
The  bond  vas  duly  ejtecuted:  Held^  that 
this  constituted  a  lawful  debt,  in  re^kect  of 
which  he  might  sue  the  new  corporation, 
elected  under  the  Municipal  Act, 

Debt  on  bond.  The  bond  was  giveo  under 
the  following  circumstances :  The  pluniiffhad 
been  the  mayor  of  Dartmouth  during  tlie  exis- 
tence  of  the  old  corporation  there.  While  he 
was  filling  that  office  in  1828,  certain  writs  of 
guo  warranto  bad  been  issued,  caUinn  npon 
different  members  of  the  corporation  to  abew 
by  what  authority  they  claimed  to  fiU  their  re- 
spective offices.  The  corporation  determined 
that  returns  should  be  made  to  these  writs,  and 
that  in  each  instance  the  case  should  be  con- 
tested at  law.  By  the  deaire  of  the  corporatioo 
the  plaintiff  undertook  the  task  of  managing 
the  defence  to  the  writs  of  guo  warranto^  and 
in  performing  it  he  incurred  very  Urge  ex- 
pen  ces.  The  old  corporation  then  gave  him  a 
bond  for  repayment  with  interest  of  thope  ex- 
penses which  he  had  incurred  in  defendii^f  ibe 
guo  warranto  BUAis,  When  the  Municipal  Cor- 
poration Act  came  into  operation  the  new  cor- 
poration refused  to  recognise  the  bond,  and  the 
present  action  was  then  commenced  to  recover 
the  principal  and  interest.  At  the  trial  of  the 
cause  the  defence  set  up  was  tiiat  the  bond 
must  be  considered  as  obtained  in  fraud  of  the 
corporation,  but  a  special  verdict  %vaa  founds 
stating  that  the  bona  had  been  fairly  and  ho- 
nestly obtained. 

Mr.  Erie  (with  whom  was  Mr.  HoUswsrth) 
for  the  plaintiff. — ^The  facts  stated  in  the  plea 
do  not  amount  to  a  legal  fraud.  They  shew 
that  there  was  not  at  that  moment  any  actual 
consideration,  and  that  the  defendants  were 
not  compelled  to  give  the  bond,  but  still  the 
bond  itself  is  in  a  valid  form  under  the  seal  of 
the  corporation.  It  was  given  in  order  to  re- 
imburse the  plaintiff  for  expenses  bwsu  fide 
incurred  by  him  on  account  of  the  corpora* 
tion.  That  itseH  is  a  good  consideration.  As 
to  the  right  of  corporations  to  deal  with 
tlieir  funds,  the  case  of  The  Mayor  aud  Corpo^ 
ration  of  Colchesier  v.  Lowton  »  decided  that 
corporations,  of  whatever  nature,  have  at  law  a 
general  right  to  alienate  their  lands  held  in 
fee,  subject  as  to  ecclesiastical,  to  the  particu- 
lar restraining  statutes  passed  on  that  aahjeet. 
This  is  in  accordance  with  the  principles  to  be 
found  in  Comyos'  Digest.^  To  the  objecdoa 
that  the  members  of  the  corporation  cannot 
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vote  away  the  money  of  the  corporation,  the 
case  of  the  King  v.  IVaUon^  affords  a  decisive 
answer.  There,  though  the  court  made  abso- 
lute a  role  for  a  criminal  information  for  a  li- 
bel, on  account  of  the  terms  in  which  a  vote 
of  this  kind  was  made,  it  refused  to  talce  no- 
tice of  the  vote  tteelf,  and  referred  the  parties 
on  that  point  to  the  Court  of  Chancery.  Now 
tlie  case  of  The  Mayor  of  Calchetier  v.  Lowton, 
shews  that  the  Court  of  Chancery  recognises  a 
power  in  the  corporation  to  dispose  of  the 
property  of  the  corporation.  The  argument 
that  the  corporation  has  now  no  such  power, 
but  can  only  dispose  of  the  corporation  money 
for  purposes  of  a  strictYy  public  nature,  does 
not  apply  to  this  case,  for  there  was  a  perfectly 
valid  bond  liefore  the  passing  of  the  Municipal 
Corporation  Act,  and  a  lawful  debt  was  due 
before  the  existence  of  that  act.  This  bond  is 
therefore  not  affected  by  the  jlttorney  GenenU 
V.  The  Corporation  of  Norwich,^  which  is  de- 
cided on  the  terms  of  that  act  alone,  and  the 
plaintiff  is  entitled  to  recover. 

Sir  /5K.  Follett  (ivith  whom  was  Mr.  Bvtt) 
for  the  defendaiit.--<Tbi8  bond  is  not  excepted 
from  the  general  provisions  of  tbe  92d  sect 
of  the  Municipal  Corporation  Aot.  This  is 
not  saeh  a  lawful  debt  as  to  permit  it^  pay- 
inei^t  by  the  town  council  of  the  borough.  In 
The  Queen  v.  the  Corporation  of  fJverpoof^  the 
Court  decided  that  the  property  of  the  corpo- 
rali<m  was  held  by  the  town  council  for  public 
purposes  alone,  and  therefore  exempted  it 
from  rating.  Can  it  be  said  that  the  payment 
of  these  expenses  is  a  public  purpose  ?  It  can- 
not. On  the  authority  therefore  of  that  case 
this  action  is  not  maintainable.  Another  ^rea- 
son is,  that  in  the  event  of  a  deficiency  in  the 
corporate  property,  a  rate  must  be  raised  on 
the  inhabitants.  No  rate  could  be  raised  to 
pay  this  bond.  The  cases  of  The  King  v.  fFat- 
9onf  and  The  Mayor  and  Corporation  of  Col- 
Chester  v.  Jjowtonji  may  be  admitted ;  but  they 
do  not  apply,  for  the  power  of  the  corporation 
to  deal  with  the  borough  funds  is  now  ex- 
pressly restricted  by  the  Municipal  Corporation 
Act.  As  the  dealing  with  these  funds  cannot, 
in  liie  present  instance,  be  justified  under  that 
act,  because  this  debt  cannot  be  said  to  be  a 
payment  for  public  purposes,  the  action  can- 
not be  mainuined,  and  the  verdict  must  be 
entered  for  the  defendant. 

Lord  Denmam,  C.  J.-— This  is  a  special  ver- 
dict in  an  action  of  debt  on  bond.  There  was 
a  question  of  fraud  raised  at  the  trial,  but  that 
question  was  distinctly  negatived  in  point  of 
fact  by  the  jury,  who  found  that  the  plaintiff 
was  a  member  of  tbe  corporation  of  Dart- 
mouth, and  had  great  influence  with  that  cor« 
poration ;  that  tliere  were  writs  of  guo  warranto 
filed  against  him  and  others,  and  that  the 
plaintiff  had  pud  the  expences  of  defending  tbe 
corporation  agunst  these  proceedings,  and 
that  afterwards  the  seal  of  the  corporation 


c  2  Term  Rep.  199.  *>  2  Myl.  &  Cr.  406. 
e  /inte,  17  L.  O.  219.  '  2  Term  Rep.  199. 
cl  Ves.  &B.  226. 


was  ^et  to  the  l)ond  to  repav  htm  tha  ootlay 
he  had  made.  If  tbe  Mnnicipal  Corporation 
Act  had  not  passed,  would  this  bond  have 
bound  the  corporation }  I  think  that  it  would. 
If  the  defendant  had  been  the  single  member 
of  the  corporation  attacked  by  the  ouo  war^ 
ranto,  it  might  have  been  a  good  bond,  for  the 
right  of  the  whole  corporation  might  have 
depended  on  hia  title  to  his  office.  The  re- 
imbursement of  the  expences  thus  incurred, 
would  be  a  good  consideration  for  the  bond 
nnder  the  old  law.  Then  it  is  said,  that  the 
92d  section  of  the  Municipal  Corporation  Act 
alters  this,  because  an  instrument  like  this 
must  now  have  its  future  payment  secured 
upon  the  rates,  and  not  on  the  corporate  pro- 
perty alone,  and  it  is  therefore  supposed  that 
the  right  of  the  corporation  to  make  the 
borough  liable  to  such  payments  mnst  be  con- 
strued more  strictly  than  ever.  The  same 
question,  however,  occurs  now  as  before.  Is 
the  debt  a  lawful  debt  ?  If  there  was  a  fraud 
in  obtaining  the  bondy  it  would  not  be  a  lawful 
debt,  but  fraud  in  fact  has  been  negatived  by 
the  jury.  Then  is  it  a  lawful  debt  in  any  other 
manner  of  considering  it  I  Suppose  this  ar- 
gument :  —  suppose  that  the  corporation, 
having,  under  the  old  law,  the  power  to 
alienate  the  land,  should  have  entered  into  an 
agreement  to  alienate,  and  then  the  Municipal 
Corporation  Act  intervened:  would  such  agree- 
ment be  lawful,  and  could  it  now  be  enforce^ 
against  the  new  corporation  ?  That  mode  of 
putting  tlic  question  appears,  at  first  sight^ 
to  be  decisive  against  the  right  of  the  plain- 
tiff ;  but  when  we  come  more  attentively  to 
consider  it,  the  distinction  is  plain,  for  that 
would  be  merely  the  case  or  securing  the 
future  execution  of  an  agreement,  which  would 
not  give  an  action  now,  though  it  might  have 
done  so  before  the  passing  of  the  recent  statute. 
But  here,  the  whole  matter  ivas  complete  before 
the  passing  of  that  statute :  the  seal  was  set  to 
the  bond,  and  there  was  the  existence  of  a 
lawful  debt,  when  that  statute  came  into  opera- 
tion. The  recent  statute  does  not  relieve  the 
corporation  from  previously  existing  lawful 
debts.  Judgment  must  therefore  be  entered 
for  the  plaintiff. 

Mr.  Justice  Littledale  concurred. 

Mr.  Justice  fFHliam$, — I  am  of  the  same 
opinion.  The  form  of  the  instrument  here, 
implies  a  consideration,  and  makes  it  a  lawful 
debt,  unless  there  is  something  to  prevent  its 
being  so.  There  is  nothing  of  that  sort  here. 
Fraud,  in  fact,  was  distinctly  negatived.  The 
argument  against  the  debt  in  this  case,  that 
the  future  payments  may  have  to  come  out  ojf 
the  rates,  would  be  equally  good  against  all 
debts,  however  properly  contracted  before  the 
passing  of  the  act ;  and  it  seems  to  me  to  have 
no  weight  in  the  present  iiistance. 

Mr.  Justice  Coleridge. — This  is  a  clear  casCi 
and  the  Alunicipal  Corporation  Act  does  not 
make  any  difference  in  the  matter.  If  that 
statute  had  not  passed,  it  does  not  seem  capa- 
ble of  dispute  that  the  action  would  have  been 
noaintainable,  especially  as  fraud  in  fact  has 
been  distinctly  negatived.    It  has  been  pressed 
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iipfm  us,  tlmtby  hoMing  this'boDd  to  bef^ood, 
we  shall  indSrectW  compel  the  corporation  to 
employ  the  rates  (n  discharge  of  the  debt.  We 
know  nothing  of  the  assets  of  the  corpora- 
lioo.  If  there  are  no  assets,  and  the  law  will 
not  allow  rates  to  be  imposed  for  sach  a  par- 
pose  as  this,  the  plaintiflT  will  have  no  remedy 
to  recover  his  demand,  but  in  the  mean  time, 
the  possibility  that  such  may  be  the  case,  is 
DO  answer  to  his  ri^ht  to  maintain  the  action. 
Jtid^ment  for  the  plaintiff. — fFortUworthy, 
The  Cotporation  af  Dartmouth.  Q.  B.  F.  J., 
Hil.  Term.  1840. 


cattfen'fT  Sencf)  ^rxctCce  Court. 

CALCULATION  OF  TIMB. — FRACTION  OF  A  DAT. 
—CONCURRENT  FROCBBDINGS. 

Where  it  becomei  neneuory  for  the  fntrpoee$ 
ef  juetiee  to  co/uHder  the  portion  of  a  day, 
the  Court  will  do  bo,  and  therefore  trhere  a 
dtfendant  tRed  bettpeen  II  <^  Ii2  o*  Clock, 
and  a  terit  of  fi.  fa.  vhu  sued  oat  between 
one  and  two  o'clock  on  the  tame  day  aguinet 
the  defendanft  g'oods,  it  was  held  to  be 
irregular, 

Chilton  obtained  a  rule  calliniif  on  the  plain- 
tiflTto  shew  cause  why  the^.  fa,  issued  in  this 
case  should  not  be  set  aside  for  irregularity. 
Judgment  was  signed  on  the  13th  December, 
and  the  defendant  died  between  eleven  and 
twelve  o'clock  on  the  I6th.  The  writ  issued, 
tind  ivas  tested  between  one  and  two  on  the 
same  day,  and  execution  whs  levied  under  it. 

Richards  shewed  cause  and  contended  that 
the  Court  would  not  divide  a  day,  that  there 
was  no  such  thing  in  law  as  the  fractiun  of  a 
day,  and  that  this  case  was  very  distinguishable 
from  Thomas  v.  Desapg-es,*^  where,  until  his 
surrender  in  discharge  of  his  bail,  the  bank- 
rupt might  have  legally  disposed  of  his  property. 
The  case  of  Watson  v.  Maskell,^  was  exactly  in 
point.  There  the  plaintiff  had  obtained  a  ver- 
dict at  the  Spring  assizes ;  the  defendant  died 
on  the  1 8th  April,  costs  were  taxed  on  the 
21st,  final  judgment  signed  on  the  22d,  and  a 
ft,  fa,  issued  on  tlie  same  day,  tested  on  the 
first  day  of  the  term ;  and  the  Court  refused 
to  set  the  writ  aside  ou  the  ground  of  irregu- 
larity. 

CnUton  In  support  of  the  rule. — This  execu- 
tion was  taken  out  and  dated  previous  to  the 
statute  3  &  4  W.  4,  c.  67»  s.  2,  which  enacts, 
that  all  writs  of  execution  may  be  tested  ou 
the  same  day  on  which  they  are  issued.  In 
Brocher  v.  Pond,^  it  was  held,  that  a  ft.  fa, 
on  a  judgment  signed  after  a  defendant's  death 
in  vacation,  may  be  tested  on  the  last  day  of 
the  preceding  term,  notwithstanding  the  3  &  4 
W.  4,  C.  67,  s.  2,  and  that  a  party  might  still 
test  his  execution  of  the  term  generally  where 
he  was  in  circumstances  for  so  doing.  The 
question  was,  whether  the  Court  would  make 
a  fraction  of  a  day,  and  it  was  presumed  the 


Court  would  consider  fractions  of  a  day  in  all 
cases,  where  injustice  would  result  frooi  not 
doing  so.  In  the  case  of  ^^  d.  Wranghmm  v. 
Hervey,^  which  was  an  action  of  ejecUneni  oo 
the  demise  of  an  heir  by  descent,  the  demise, 
was  laid  on  the  day  his  ancestor  died,  and  it 
Tvas  held  good  even  after  verdict.  In  Co0tnbe 
r.  Pitt,^  Lord  Mansfield  said,  "  though  the  law 
does  not  in  general  allow  the  fraction  of  a  daj^ 

fet  it  admits  it  in  cases  where  it  is  neceasaiy. 
n  Smallcombe  v,  Buckingham,^  two  fi»  f^** 
were  delivered  ou  the  same  day  to  the  sheriff 
who  executed  the  last  first :  the  execution  was 
held  good,  but  he  was  )ield  liable  to  the  plain* 
tiff  in  the  first.  In  Sadler  v.  />i^A  Sf  imUkerJ^ 
the  goods  were  seized  under  a^.  /ir.  the  aame 
day  on  which  the  party  commhtei  an  nca  .of 
bankruptcy^  and  it  was  held,  that  it  was  opem  in 
him  to  inquire  at  what  time  of  the  day 
were  seized,  and  the  act  of  bankruptcy 
mitted,  and  that  the  validity  of  the 
dupsuded  upon  the  priority. 

Patteson,  J. — If  1  am  not  to  consider  tbe 
fraction  of  a  day,  then  the  death  and  the  imi- 
ing  of  execution  must  be  re|(arded  as  simoluu 
neous  acts,  whereas,  the  execution  ou^r^  |q 
issue  before  the  death.  The  common  setsse  of 
the  case  is,  that  where  it  is  necessary  to 
which  of  the  two  events  first  took  place. 
Court  may  enter  into  the  question  of  a  I 
of  a  day. 

Rule  absolute.— CiiiicA  v.  Smith,  H.  T.  lS4a 
Q.  B.  P.  C.  

SUUtfONS. — ^STAT  OF  PROCSBDIHGS. — lAMlOID. 
MENT. — SIGNING  JUDGMENT. 

A  summons  to  amend  a  dedaratian  bm  m 
plaintiff  operates  as  a  stay  of  proceevmg^ 
for  one  nay,  though  not  jmhwcd  up  by 
a  second  summons,  and  notice  is  men  hy 
the  plaintiff,  after  the  return  of  dke  «»». 
mans,  that  he  will  not  proceed  with  the 
amendment. 


*  2  B.  &  Aid.  586. 
«^  2  D.  P.  C.  472. 


b  2  D.  P.  C.  810. 


Roberts  obtained  a  rule  calling  on  the  pint 
tiff  to  shew  cause  why  the  judgment  agncd  in 
this  case  should  not  be  set  aside  for  irrei^ola- 
rity.    The  defendant's  time  for  pleading- 

Sired  on  the  22d  January.  On  the  i 
anuary,  the  plaintiff  served  a  summona 
tumable  on  the  21st,  to  amend  his  deelamtion. 
This  was  not  attended  on  the  part  of  tke 
defendant.  The  plaintiff  did  not  take  oat  n 
second  summons,  he  l)eing  advised  it  waa  not 
necessary  to  amend  his  declaration,  llie  de- 
fendant's attorney  inquired  on  the  22d,  wli^ 
ther  the  plaintiff  proposed  to  proceed  with  his 
application  to  amend ;  and  beinj^  answered  in 
the  negative,  on  the  evenings  of  the  22d  he 
served  a  summons,  returnable  at  three  o'clock 
on  the  23d,  for  further  time  to  plead.  On  the 
morning  of  the  23d,  the  plaiatiff  signed  jnd^ 
ment  as  for  want  of  a  plea. 


d  3  Wils.  274. 

e  3  Burr.  1423 ;    I  Bl.  43?. 

f  I  Salk.319;  ILd.  Rayui.251. 

K  4  Camp.  197. 
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Hogghu^  shewed  cause,  and  contended  that 
the  tfiue  for  pleadin^^  having  expired  on  the 
S2d,  and  the  defendant's  summons  being  re- 
tnmable  after  the  time  at  which  he  was  entitled 
to  sign  judgment,  oameW,  on  the  2drdj  it  did 
not  operate  as  a  stay  of  proceediugs:  The 
plaintiff's  summons,  on  the  other  haud^  could 
not  omrate  as  a  stay  of  proceedings. 

H<Aert9,  in  siinport  of  the  rule,  submitted 
that  the  plaintiff's  first  summons  operated  as 
a  stay  of  proceedings  until  the  return  of  the 
Second  summons,  which  it  is  usual  to  take 
out ;  and  he  contended,  that  the  attorney  would 
concede  that  a  second  would  be  taken  out. 
This  second  operated  as  a  stay  of  proceedings 
till  the  23rd,  and  therefore  the  defendant  had 
the  whole  of  the  23rd  to  plead,  whereas  judg- 
ment was  signed  on  the  morning  of  that  day. 
There  was  no  case  in  point  as  to  how  far  a 
plaintiff's  summons  operated  as  a  stay  of  his 
own  proceedings. 

Paiteson,  J. — I  am  of  opinion  that  this  judg. 
ment  is  irregular.  When  the  pluintiff  took  out 
his  summons  to  amend  his  declaration,  the  de- 
fendant must  have  believed  that  he  really  in- 
tended to  amend .^  •  Supposing  that  the  defend- 
ant hadj  notwithstan^ng  that  summons,  pro- 
ceeded, and  caused  ITis  plea  to  be  prepared, 
after  which,  an  amendment  had  been  made  by 
which  the  defendant  would  have  been  obliged 
to  alter -his  plea  altogether,  would  it  be  con- 
tended that  the  plaintiff  could  be  called  on  to 
pay  expences  which  the  defendant  had  incur- 
red Dselessly,  in  drawing  his  pleas  in  the  first 
instance  ?  The  plaintiff 's  summons,  it  appears 
to  ose  was  therefore  a  stay  of  proceedings  for 
one  day.  It  is  true,  in  this  case,  the  plaintiff 
gare  notice  he  did  not  intend  to  proceed  on 
bis  summons,  but  that  tied  the  hands  of  the 
defendant  to  the  last  moment,  and  then  he  was 
also  obliged  to  take  out  a  summons  for  further 
time  to  plead ;  and  because  that  was  not  made 
returnable  until  after  the  plaintiff  was  entitled 
to  sign  judgment,  he  did  so.  That  is  not 
onlv  very  sharp  practice,  but  an  irregularity. 

Rtile  ahsolnte. — Hodgitm  w,  Cayley,  H.  T. 
1840.    Q.B.  P.C. 


IKTiTLINO  PLIAOINnS. — SETTING  A8IDB  DE- 
11 URRKR.-— IRRKGULARirr. 

It  is  a  ground  of  setting  aside  a  demurren 
that  the  tffords  **  in  the  year  of  our  Lord  " 
omitted  in  its  title. 


In  this  case  the  plaintiff  demurred  to  the 
delendaot's  plea.  The  demurrer  was  dated 
the  17th  January  1840,  omitting  the  words 
"  in  the  year  of  our  Lord.'* 

Henderson  shewed  ^  cause  against  a  rule 
which  had  been  obtained  by  Cowling  for  set- 
ting aside  this  demurrer  on  the  ground  of 
irregularity.  He  contended  that  there  was  no 
express  rule  reqairing  the  words  **  in  the  year 
of  our  Lord  "  to  be  used,  and  that  here  there 
was  a  sufficient  certainty  to  a  common  intent. 

CowUng  9UDponed  the  rule,  and  rdied  on 
the  rule  of  if.  T.  4  W.  4,  which  requires  all 
pleadings  to  be  iutitled  of  the  day  and  year 


when  pleaded,  and  to  l>e  so  entered  of  recoidi 
ami  referred  to  the  schedule  annexed,  in  which 
the  words  *'in  the  year  of  our  Lord"  were 
introduced.  He  also  quoted  Sewefl  v.  Stsmli^ 
Barnet,  decided  by  Parke^  B.,  at  chambers,  ia 
which  this  objection  was  held  to  be  good. 

Patteson,  J. — I  find  tliat  the  case  mentiqaed 
by  Mr.  Cowling  was  before  my  brother  Parhe^ 
at  chambers,  and  that  he  did  s^t  aside  the  d^ 
murrer.  That  is  a  decision  of  which  I  approve^ 
and  I  must  follow  it.  A  record  must  be  a 
more  formal  thing  than  a  mere  letter  between 
the  parties. 

Ru!e  nhsolaxt, ^Holland  v.  Thealdi,  H.  T. 
1840.    Q.  B.  P.  C. 


Cyti^tmxtt  of  IffitnM. 


■ATTOR- 


COGNOVIT. — ATTESTING    WITNESS. 

NET. 

The  plaintiff^s  attorney  cannot  act  09  the 
defendant*^  attorttey  in  attesting  a  cogno* 
vit pursuant  to  \  ^  2  He,  c.  110.  *.  9,  al- 
though named  by  the  d^endant  for  that 
purpose. 

Godson  shewed  cause  against  a  rule  nisi 
obtained  by  Bushy  for  setting  aside  the  cog- 
novit in  this  case.  It  appeared  from  the  alfr^ 
davits  that  the  defendant  lived  at  Shaftesbury, 
and  was  there  served  by  the  plaintiff's  attorney 
with  a  writ  of  summons,  which  had  been  sent 
down  by  his  London  agent.  On  receiving  it, 
the  defendant  went  to  the  attorney,  to  reouest 
him  to  obtain  time  for  the  payment  of  the  uebt, 
offering  him  10/.  in  satisfaclion  of  it,  and  also 
to  pay  him  for  his  trouble  in  negotiating  the 
matter  on  his  behalf.  The  latter  part  of  the 
offer  was  accepted,  and  the  attorney  in  his 
books  charged  the  defendant  for  the  applica* 
tions.  It  was  subsequently  agreed  that  the 
plaintiff  should  accept  a  cognovit,  which  was 
also  sent  from  town  to  be  executed  by  the  de- 
fendant. I'he  attorney  then  explained  to  him 
the  necessity  of  his  naming  an  attorney  on  his 
behalf,  in  compliance  with  the  1  &  2  Vict.  c. 
110,  s.  9,  whereupon  the  defendant  said,  ''I 
name  you ;"  and  the  instrument  was  executed 
accordingly. 

Godson  contended,  that  as  the  attorney  had 
heen  previously  employed  for  and  paid  by  the 
defendant  to  act  for  him,  and  named  at  the 
time  to  attest  the  cognovit  on  his  behalf,  the 
provisions  of  the  statute  had  been  fully  com- 
plied with. 

Bu^ty,  in  support  of  the  rule,  was  stopped 
by  the  Court. 

Lord  Abinger,  C.  B. — It  is  clear  that  the 
attorney  at  Shaftesbury  charged  in  hb  bill  the 
London  agent  with  all  that  was  done  by  him 
in  the  transaction.  It  certainly  was  his  duty 
to  have  informed  the  defendant,  that  in  order 
to  satisfy  the  statute,  the  presence  of  some 
other  attorney  would  be  requisite. 

Alderson,  0.-— The  original  rule  on  this 
subject,  which  reqiured  the  warrant  of  attorney 
to  be  executed  in  the  presence  of  an  attorney, 
was  held  to  be  sufficiently  complied  with  by 
executing  it  in  the  presence  of  the  attorney 
for  the  plaintiff.  Afterwards,  however,  another 
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rule  wM  framed,  requiring  the  attestioff  attor- 
ney to  be  one  expressly  named  by  the  defendant. 
Then  came  tlie  act  of  parliament,  which  em- 
bodies tlie  substance  of  both  the  rules  in  a 
law ;  and  consequently  rendering  it  necessary 
in  all  caees  that  the  party  attesting  be  some 
one,  not  the  plaintiff*s  attorney,  and  to  be  ex- 
pressly named  by  the  defendant.  Were  we 
not  to  adhere  to  this  construction,  a  wide  door 
would  be  opened  to  fraud.  An  attorney  at- 
testing a  cognovit  under  the  circumstances 
here  detailed,  is  not  the  person  contemplated 
by  the  statute,  and  this  rule  must  therefore  be 
made  absolute. 

Rule  absolute.  -Mason  v.  Kiddie,  H.  T.  1840. 
Exch.  

JUDGHBMT  AS  IN  CASK   OF  A  NONSUIT 8TET 

PROCBflSUS. —  POYBRTT  OF  DEFENDANT. 

fFhere,  after  issue  Joined  it  is  diseovered  thai 
the  defendant  is  in  a  state  of  great  poverty^ 
it  is  a  sufficient  excuse  for  not  proceeding 
to  trial,  and  for  discharging  a  rule  for 
Judgment  as  in  case  of  a  nonsuit,  if  the 
defindant  will  not  consent  to  a  stet  pro- 
cessus. 
In  this  case  a  rule  had  been  obtaiued  for 
judgment  as  in  case  of  a  nonsuit,  after  issue 
joined. 

Martin  shewed  cause,  and  produced  an  affi* 
davit,  which  stated  as  a  reason  for  not  goiug 
to  trial,  that  after  issue  had  been  joined  and 
before  the  cause  went  down  for  trial,  it  was 
ascertained  that  the  defendant  was  in  a  state  of 
very  sreat  poverty. 

Parhe,  B. — ^You  are  e«tiiled*to  have  the 
rule  discharged,  unless  the  opposite  party 
agree  to  euter  a  stet  processus ;  otherwise,  to 
be  discharged  without  costi*. 

Rule  discharged. — Lattice  v.  Sawyer,  H.  T. 
1840.    £xcbei|. 


LIST   OF    LAW  BILLS    IN  PARLIA- 
MENT,  WITH  NOTES, 


latoviit  of  Inrlfir. 

Copyholds  Enfranchisement.    Ld.  Brougham. 

Sin  Select  Committee.] 
ous  Suits  Act  amendment,  touching  costs. 


[For  second  reading.] 
See  the  bill,  p.  309,  ante. 
Rated'  Inhabitants  Evidence. 
[For  second  reading.] 


Lord  Deuman. 


To  amend  Tithes  CommntBtlofi  Act. 

[In  Committee.]  Sir.  E.  KnatchboU. 

Vagrants'  Removal. 

fPor  third  reading.] 
Small  Debt  Courts  for 


Marylebone, 
Tavistock, 
Newton  Abbott, 
Wakefield  Manor. 


Aston, 

Barkston  Ash, 

Bolton, 

Brighton, 

Liverpool, 
Summary  Conviction  of  Jarenile  Offenden. 

[In  Committee.]  Sir  B.  WUmot. 

To  amend  the  Coanty  Constabulary  Aet. 

Mr-  P.  Manle. 

To  amend  the  Laws  of  Turnpike  TmsU,  and 

to  allow  Unions.  Af  r.  Mackinnon. 

For  the  entire  Abolition  of  the  Punishment  of 

Death.  Mr.  Bwart 

Prisons  Act  Amendment. 

[For  second  reading.] 

CBANCBRT  RETURNS* 

Returns  from  the  Six  Clerks  and  the  Mas- 
ters in  Chancery  have  been  printed. 

MIDDLESEX  RBGISTET  OP  DSBD8. 

Returns  have  been  ordered  from  Uus  offiee 
of  the  Fees  received,  tne  Attendance  giren, 
the  Holidays  kept,  and  the  Expences  of  the 
concern,  some  reforms  have  been  frequently 
suggested  here,  and  also  at  the  Chancery  In« 
rolment  Office. 


THE  EDITOR'S  LETTER  BOX. 


JBouiTe  of  Cnmmoitif. 


The  complaint  of  "  A  Subscriber"  shall  Iw 
communicated  to  the  proper  quarter,  and  wa 
doabt  not  will  be  remediect. 

The  work  mentioned  by  a  correspondent  kaa 
been  received.  The  subject  has  been  amply  dis- 
cussed in  these  pages ;  bat  we  will  advert  to  it 
again. 

The  letters  of  D.  and  T.  M.  hare  been 
received. 

A  Correspondent  asks  whether  it  it  usual 
for  conveyancers  to  receive  papers  from  attor- 
neys in  the  country,  without  the  interrentioa  of 
the  ageut  in  town?  Whether  there  is  any 
usage  or  custom,  which  would  prevenc  a  con- 
yeyancer  so  acting  ? 

vVe  recommend  J.  B.  to  write  to  tke  Com- 
mittee of  the  Law  Sodety  on  the  sabject  of 
the  lectures,  or  to  the  learned  Lecturer  to 
whom  his  letter  partieolarly  refers.  We  feel 
assured  that  the  latter  will  attend  to  tbe  sag- 
gestion,  if  made  by  any  considerable  nomber 
of  the  students. 

Thef  assizes  at  Liverpool  will  commence  on 
Tuesday  the  24th,  and  not  on  Monday  the  23d, 
as  appears  in  the  Circuit  Paper  first  lasaed. 

Since  the  pamphlet  on  Chancery 
noticed  p.  337,  pos^,  was  published,  the 
from  the  remaining  five  of  the  Six  Clerkabsve 


To  amend  the  Law  of  Copyright. 

[In  Committee.]  Mr.  Serjt.  Talfonrd. 

To  extend  the  Term  of  Copyright  in  Designs 

of  woven  Fabrics.  Mr.  E.  Tennant. 

[In  Committee.] 
To  carry  into  effect  the  Recommendation  of 

the  Ecclesiastical  Commissioners. 

Lord  J.  Russell.  1  been  printed.     The  amonni  received  by 
To  extend  Freemen  and  Burgesses'  Right  of  Ss  stated  to  be  1,622/.  for  1838,  and  170^.  for 

Election.  Mr.  P.  Kelly.   1839,  but  this  is  after  deducting  the  land 

Drainage  of  Lands.  Mr.  Handkey.  of  198/ ,  and  all  salaries  and  ezpencea. 
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«  Quod  magis  ad  Nos 


Pertinet,  ct  nescire  malum  c«t,  agitemus 


•f 


HOHAT. 


REFORM  IN  THE  EQUITY  COURTS. 

Wk  gladly  urge  the  attention  of  our 
readers  to  a  pamphlet  written  by  Mr. 
Edwin  W.  Field,  called  "  Observations  of 
a  Solicitor  on  Defects  in  the  Offices,  Prac- 
tice, and  system  of  Costs  of  the  Equity 
Courts/'  (published  by  Pickering.)  Mr. 
Field  is  one  of  the  most  active  and  able  of 
the  body  of  solicitors,  and,  being  in  large 
practice,  is  well  qualified  to  give  informa- 
tion of  the  present  defects,  and  to  suggest 
the  best  means  of  removing  them.  He  has 
taken  a  very  extensive  view  of  the  subject, 
and  gone  into  the  details  connected  with 
each  office :— the  Six  Clerksi  the  Masters, 
the  Registrars,  the  Accountant  General^  the 
Examiners,  including  the  Taxation  of  Costs, 
the  Public  Office,  Lunacy,  Affidavits,  and, 
finally,  the  Equity  Exchequer. 

The  work  comprises  introductory  remarks 
on  the  incompleteness  of  past  reforms ;  and 
the  want  of  statistical  information.  He 
then  treats  of  the  Six  Chrlis,  their  emolu- 
ments— the  effect  of  Lord  Brougham*s 
Chancery  Act,  and  the  duties  of  the  six 
clerks. 

He  describes  the  duties  of  the  Clerks  in 
Court  I  the  real  staff  of  office;  and  their 
emoluments.  He  then  gives  an  analysis 
of  Clerks  in  Courts'  bills,  and  relative  pro- 
portions of  the  different  classes  of  fees, 
with  tlie  estimated  income  of  office  from 
retarn  of  receipts  for  taxation,  and  similar 
estiinates  from  number  of  bills,  answers. 
and  replications,  of  causes  moving,  and  of 
aolicitorB  in  the  profession ;  the  charge  of 
the  clerk  in  Court  against  each. cause ;  and 
the  estimated  incomes  of  principal  Clerks 
ia  Court.    He  then  exaimines  the  argument 

vol..  XIX.— vo,  577, 


of  the  Clerks  in  Court  in  defence  of  their 
office ;  the  fee-simple  nature  of  their  busi- 
ness, and  contends  that  their  partial  aboli- 
tion would  be  objectionable.  He  estimates 
the  expense  of  their  official  duties,  and  the 
saving  by  abolition ;  the  value  to  the  suitors 
of  the  saving ;  and  the  facility  for  raising 
a  fund  for  compensation. 

On  the  subject  of  the  Taxation  of  Costs, 
he  describes  the  importance  of  a  better 
system,  and  the  mischiefs  of  the  present, 
and  contends  that  taxing  officers  should 
have  independent  authority. 

As  to  the  Masters'  Offices  and  Public  Office, 
he  points  out  the  delay  and  consequent  ex- 
pence  of  the  present  plan,  and  then  adverts 
to  copy-money,  and  the  causes  of  delay— 
and  discusses  tlie  advantages  of  public  sit- 
tings, but  admits  that  the  greater  part  of 
business  would  be  better  done  in  private. 

Regarding  the  Public  Office,  he  considers 
it  occasions  much  waste  of  time,  expense, 
and  inconvenience  ;  and  that  the  officer 
filing  might  administer  the  oath,  and  the  pre- 
sent power  of  master's  extra  should  be  ex- 
tended to  London.  He  states  the  present 
cost  of  the  office  to  the  suitors,  and  the 
estimate  of  saving  by  its  abolition. 

The  Master's  Chief  Clerks.^Ue  states 
their  duties,  qualifications,  and  emolume'hts, 
and  the  effect  of  the  salary  system.  He  pro- 
poses giving  them  more  assistance  and  au- 
thority. H  e  states  the  progress  of  business, 
as  shown  by  dates  and  returns  of  warrants, 
and|  the  time  taken  in  preparing  reports ; 
with  suggestions  for  the  better  conduct  of 
busmess,  embracing  all  orders  not  on  legal 
merits.  A  continuity  of  proceeding  is  also 
suggested;  and  the  practice  extended  of 
giving  the  prosecution  to  defendants  more 
easily.  * 

2A 


338 


'Reform  in  the  Equity  Courts, 


In  the  Registrar's  Office  the  delay  arising 
from  want  of  strength  and  hours  of  attend- 
ance is  noticed ;  and  suggestions  are  made 
for  giving  greater  expedition,  particularly  in 
preparing  minutes,  decrees,  and  orders. 

The  expensive  forms  in  the  Lunacy  Office 
are  pointed  out,  and  the  time  lost  in  ob- 
tainini?  minutes  and  orders. 

As  to  the  Accountant'  GeneraTs  Office,  the 
subjects  noticed  are,  the  gratuities  to  clerks ; 
the  absence  of  principal  clerks,  from  illness  ; 
the  loss  from  non -investment  of  dividends, 
and  of  investment  without  order,  ^nd 
powers  of  attorney. 

The  Clerks  of  Account  he  considers  oc- 
casion an  expense  to  suitors,  quite  useless. 

Under  the  head  of  Examiner's  Office,  the 
expense  and  inconvenience  of  country  com- 
missions; of  taking  examiners  into  the 
country  ;  of  compelling  witnesses  to  come  to 
town  ;  and  the  time  required  to  get  appoint- 
ments for  witnesses,  are  treated  of. 

Then  the  Affidavit  Office,  and  the  taking 
copies,  and  copy- money  are  discussed. 

On  the  important  subject  of  Salaries  and 
Fees,  the  author  cites  Lord  Langdale*s 
opinion,  and  contends  that  publicity  and 
supervision  are  necessary  on  the  abolition  of 
fees  ;  and  that  one  receiver  of  fees  should  be 
appointed  instead  of  re()uiring  forty  officers 
to  keep  accounts.  The  receiver's  books 
would  be  an  index  to  the  state  of  business. 

Regarding  Needless  Proceedings,  Mr. 
Field  shews  that  more  bills  were  filed  one 
hundred  years  ago  than  now  ;  and  that  the 
forms  and  rules  of  practice  have  been  im- 
properly multiplied— the  Slave  Compensa- 
tion Commission  is  instanced  in  contrast ; 
there  being  of  Chancery  appeals  1  in  17  ; 
from  the  commissioners  1  in  2000,  notwith- 
standing the  intricate  nature  of  causes  be- 
fore the  commissioners ;  and  he  gives  a 
table,  shewing  the  progress  of  business  and 
the  number  of  appeals  before  commissioners. 

Amongst  the  useless  proceedings  pro- 
posed to  be  altered  or  abolished  are  the 
following:  orders  of  course  —  messenger's 
oath  to  answer— services  to  be  by  post — 
certificates  of  pleadings  —  affidavits  of  ser- 
vice—writs of  injunction,  &c. — Processes 
of  contempt —  subpoenas  on  amended  bills — 
replications— production  and  proving  wills 
-~  petitions  on  appeal— master's  certificates 
—exceptions — orders  not  on  points  of  law — 
confirming  report  -  double  petition  for  mar- 
ried women— assessing  costs  of  motion  in 
Court— bills  of  revivor— declaration  on  de- 
murrer— allowing  special  case  as  at  law. 

A  classification  of  suits  is  then  made  ac- 
cording to  si^bject-matter,  and  to  age ;  with 


suits  ended,  proportion  of,  and  whether 
compromised,  decided,  or  discontinued. 

Of  the  Equity  Exchequer,  Mr.  Field  dis- 
cusses the  inexpediency  of  its  continuing 
an  independent  Court.  He  observes  oo 
die  inducements  to  solicitors  to  practise  in 
this  Court,  and  states  its  disadvantages- 
want  of  appeal  and  uniformity  of  practice : 
the  business  of  this  Court  compared  with 
that  of  Chancery.  He  analyses  an  Exche- 
quer Clerk  in  Court's  Bill,  and  the  Clerk  in 
Court's  Duties.  The  extensive  use  of  dis- 
tringas on  stock  is  then  noticed. 

Mr.  Field  concludes  with  reniarks  re- 
garding the  supervision  of  practice,  officers, 
and  fees  ;  the  want  of  power  in  the  Coart 
of  Chancery,  as  compared  with  Courts  of 
Law ;  pointing  out  that  the  Master  of  the 
Rolls  is  the  proper  officer  for  this  duty; 
and  that  there  should  be  a  septennial  re* 
enactment  of  all  the  orders  of  Court. 

It  will  thus  be  observed  that  the  present 
writer  has  traversed  the  whole  subject  of 
Equity  Reform,  and  discussed  all  its  varioas 
departments.  We  shall  for  the  present 
confine  ourselvee  to  extracting  some  of  the 
prominent  parts  of  Mr.  Field's  statements 
and  remarks  regarding  the  Clerks  t»  Court, 

The  Six  Clerks,  Mr.  Field  disposes  of  very 
concisely,  and  we  need  only  take  the  follow- 
ing passages : 

"The  Clerks  in  Court,  thoiifirb  theoretically 
the  underl'inirs  of  the  Six  (.'lerks,  have  lon^  befo 
the  only  efficient  part  of  the  office.  an<l  they, 
very  wisely  and  justly,  take  every  opportiimiy 
of  drawing  a  line  between  themselves  and  tbelr 
titular  superitirs.  The  Six  Clerks  F  put  out  of 
question  at  once.  Since  the  last  vacan(7  ivas 
left  unfilled,  and  its  profits  transferred  to  the 
fee  fund  under  the  provisions  of  the  Chancery 
Re^.  Act  of  1B33,  the  doom  of  the  office  of 
six  clerks  may,  I  imagine,  he  considered  es 
sealed,  and  its  existence  to  depend  on  cousl- 
derations  of  compensation  only. 

*•  Tlie  wliole  duties  of  these  officers  misrbt 
well  he  done  hy  their  head  clerk  and  bis  under- 
establishment.  Thou^^h  I  have  been  almost 
daily  in  the  Six  Clerks*  Office  for  a  consider- 
able part  of  the  last  twenty  ye.irs,  I  uever. 
to  my  knowledge,  ^a\v  a  six  clerk  ;  nor  can  I 
conceive  of  a  gnlieitor,  or  clerk  in  Court, 
having  nny  possible  occasion  to  see  one  offi- 
cially. I  believe,  indeed,  that  most  of  the 
clerks  in  Court  do  not  know  the  sis  clerk  to 
whom  they  are  nominally  attached,  even  by 
sight." 

The  Clerks  in  Court  are  an  important 
body,  and  we  select,  in  the  first  place,  the 
Author's  statement  of  their, duties. 

'*  Within  living  memory,  the  clerks  in  Court, 

formerly  sixty  or  nearly  in  numl>er,  were  the 

chief  solicitors  of  the  Court.    For  many  years 

^they  have  almost  entirely  ceased  to  solkit,  and 
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now  are  almost  exclusively  confioed  to  that 
business  to  which  they  are  as  yet  entitled  in 
monopoly.  Tbey  call  themselves  officers  of 
the  Court.  And  so  certainly  ihey  are,  but  in 
theory  quite,  and  practically  very  nearly,  in 
the  eame  sense  in  which  solicitors  are  othcors 
of  the  Court.  The  records  are  not  filed  with 
them,  but  with  the  six  clerk,  and,  I  should 
think,  there  can  be  hut  little  doubt  that,  ori- 
ginally, the  fuurpence  per  folio  they  pay  the 
six  clerk  when  there  is  au  office  copy  made, 
was  a  payment  to  the  six  clerk  for  making  the 
office  copy ;  and  that  the  rest  of  their  charj(e 
to  the  suitor  was  an  encroachment  made  in 
the  course  of  time  for  their  trouble  in  taking;; 
the  six  clerk's  duty  off  his  hands.  If  so,  it 
would  be  precisely  similar  to  the  singular 
charge  formerly  made  for  entering  on  the 
rolls  in  the  Queen!s  Bench,  where  the  officer 
of  the  Court  was  paid  4d,  a  folio,  because 
supposed  nominally  to  enter  the  pleadings  on 
the  roll,  and  the  attorney  4d,  more,  because 
supposed  really  to  do  it,  and  yet,  in  fact,  it 
wajs  rarely  done  at  all.  The  records  in  the 
8ix  Clerks'  Office,  after  they  are  filed,  are 
entrusted  by  the  six  clerk  to  the  Clerks  in 
Court,  for  the  purpose  of  copying  and  deliver- 
ing the  copies  out  to  the  parties.  This  duty 
18  very  analagous  to  that  performed  by  differ- 
ent attorneys  at  law  in  the  delivery  of  pleadings 
to  each  other.  For  this  the  Clerks  in  Court 
■re  paid  lOd,  a  folio,  of  90  words ;  4d,  of 
which  sum  they  are  understood  to  account  for 
to  the  six  clerk,  and  the  rest  they  keep,  paying 
the  actual  cost  of  copying,  which  U  al)out  \d. 
a  folio  (or  less,  I  believe).  This  fee  forms  by 
far  the  largest  source  of  emolument  to  the 
cleik^i  in  Court. 

*'  Before,  however,  examining  into  their 
emoluments,  1  will  mention  a  few  other  of 
their  duties  or  privileged,  whichever  they  are 
to  be  called.  They  are  supposed  tc  make  out 
the  writs  of  the  Court,  tliough  in  fact  these 
are  made  out  by  their  agentti,  who  are  no 
more  officers  of  the  Court  than  an  attorney's 
clerk  is  au  officer  of  a  Common  Law  Court. 
It  is  hardly  accurate  to  say  that  they  issue  the 
writs,  as,  Dominully,  all  these  writs  are  passeil 
under  the  great  seal ;  and  doubtless  at  some 
period,  as  is  still  the  case  at  law,  the  officers 
whose  duty  it  was  to  impose  the  seal,  and  who 
receive  fees  for  sealing,  saw  that  ihe  writs 
were  accurate.  This  part  of  a  Clerk  in  Court's 
duty  is  precisely  similar  to  that  performed  by 
attorneys  at  common  law. 

'*  The  Clerks  in  Court  sign  consents  to  pe- 
titioiu  and  other  matters  requiring  consents. 
At  common  law,  this  is  done  by  attorneys, 
and  without  the  slightest  practical  inconve 
nience  I  ever  beard  of,  though  the  clerks  in 
Court  consider  it  a  great  advantage  to  the 
BQiton  of  this  Court  that  they  shouki  do  it. 

'*  Tbey  receive  all  services  of  notice  and 
warrants,  and  then  send  the  notices  on  by 

forters,  or  by  post,  to  the  respective  solicitors. 
ervices  in  this  way,  on  the  Clerks  in  Court^ 
are  ail  made  in  one  room,  which  practically, 
no  doobt  is  a  great  convenience ;  and  until 
senrice  bf  post  shall  be  allowed,  as  I  trust  it 


will,  a  change  will  be  troublesome  to  solici- 
tors. But  as  a  large  number  of  these  notices 
are  at  present  forwarded  by  the  Clerks  in 
Court  by  post,  there  would  be  nojmproprietv 
in  directing  that  that  mode  of  service  slioulJi 
be  sufficient.*  At  law,  services  have  to  be 
made  at  the  attorney's  office,  if  within  a 
limited  distance  (two'  miles  of  London  and 
Westminster)  This  necessarily  occasions 
much  trouble.  This  practice  was  settled  be- 
fore there  was  a  post-office,  or  probably  it 
never  would  have  arisen.  The  increase  of 
letters  by  the  alteration  would  not  be  incon- 
siderable, and  a  saving  to  suitors  might  be 
effected  also. 

"  The  Clerks  in  Court  also  keep  book?,  in 
which,  f.ir  their  own  and  the  solicitors'  con- 
venience, they  enfer  the  names  of  parties,  the 
dates  of  filing  pleadings,  and  the  names  of  the 
other  Clerks  in  Court  engaged.  This,  like  ail 
their  other  proceedings,  is  a  book  of  no  auihq- 
rity.  If  a  certificate  of  p!eadings*1a  waulea, 
they  are  obliged  to  have  recourse  to  the  six 
clerk.  It  is,  in  fact,  such  a  book  as  every 
solicitor  must  keep,  if  he  mean  to  do  his  busi- 
ness properiy;  but  it  contains  very  little  of 
what  the  solicitor's  book  would  show.  At  law, 
attorneys  get  on  very  well  without  such  a  semi- 
public  book  to  refer  to. 

*'The  clerks  in  Court  also  tax  costs.  Theo- 
retically, they  are  supposed  merely  to  attend 
the  masters  in  doing  this,  and  to  act  as  solici- 
tors about  it,  the  bills  being  originally  con- 
sidered as  their  own  bills :  but  of  late  vears, 
they  have  taxed  the  bills,  with  the  exception  of 
disputed  items,  themselves.  On  all  points  on. 
which  the  solicitor  is  dissatisfied,  however,  he 
may,  and  constantly  does,  go  to  the  Master. 
For  this  taxation,  every  Clerk  in  Court,  for 
each  party  in  the  cause  interested  in  the  fund, 
whether  he  attends  to  tax  or  not — (and,  prac- 
tically, more  than  one  does  not  necessarily 
attend) — is  paid  fees  according  to  the  length 
of  the  bill,  each  of  the  solicitors  being  allowed 
a  fee  for  his  attendance  precisely  equal  to  that 
of  the  Clerk  in  Court.  This  duty  is  the  im- 
portant duty  of  the  office  ;  and  notwithstanding 
all  that  has  been  said  against  it,  I  conscien- 
tiously believe  that  it  is  rather  under  than 
overpaid  by  the  fees  for  it,  that  it  is  done  with 
perfect  inipaniality,  and  that  the  Clerks  in 
Court,  in  extensive  practice,  doit  (except  from 
defects  inherent  to  their  subordinate  position) 

•  The  objection  to  a  service  by  post  seems 
to  me  to  be  a  mere  legal  prejudice  ;  except,  at 
any  rate,  as  to  such  services  as  are  to  operate  in 
their  next  step  directly  on  the  person  or  pro- 
perty of  the  party  affected.  The  notice  of 
dishonour  of  a  bill  of  exchange,  which  is  good 
by  post,  is  of  as  great  importance  as  almost 
any  solicitor's  notice  which  is  served, — of  far 
greater  than  the  mass  of  notices  served  through 
the  Six  Clerks'  Office.  A  mode  of  notice 
which  the  common  sense  and  practice  of  men 
has  countenanced  for  so  many  years,  may 
surely  be  adopted  by  the  law,  though  some- 
what counter  to  the  old  solemnities  in  which 
it  delights. 
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witli  jTi'^t  accuracy,  nnd  a1«o  with  ^eat  justice 
as  to  the  result,  so  far  as  justice  chii  be  niea- 
lured  by  the  strict  application  of  their  rules." 

Having  observed  upon  the  duties  of  the 
Six  Clerks'  Office,  Mr.  Field  next  considers 
vhat  is  its  real  staff. 

"There  are  at  present,  I  believe,  twcnty- 
ei^lit  clerks  in  Court.  But  there  are  not  more 
than  six  or  seven  in  any  extent  of  practice. 
1  do  not  know  more  than  ei^ht  or  ten  by  siirht. 
And  certainly,  if  only  one  clerk  in  Court  were 
required  to  attend  a  taxution,  which,  if  he  were 
taxinjc  officer  would  be  the  ca^e,  four  could  do 
YiiM  part  of  the  work  of  the  office,  except  per- 
haps for  six  weeks  before  the  Ion;;  vacation ; 
and  then,  if  paid  by  fees,  they  would,  1  have 
no  doubt,  get  through  it.  as  the  taxations  taken 
then  are  not  of  a  hostile  nature.  There  are 
only  two  ai^ents  to  the  clerks  in  Court  in  any 
Tery  extensive  practice ;  and  one  of  these  (a 
gentleman  whose  accuracy  and  activity  are 
well  known)  acts  for  four  or  five  clerks  in 
Court ;  so  as  really,  with  an  efficient  assistant, 
to  do  the  filini(,  cause-book  keeping,  issuing 
of  writs,  handing  over  of  notices,  making  out 
of  Clerk  in  Court's  bills,  and  all  the  other 
work,  except  taxation,  of  a  very  considerable 
part  of  the  office.  Even  allowing  the  business 
4)f  this  office  to  go  on,  on  its  present  principle, 
six  Clerks  in  Court,  and  three  agents,  with 
assistants  and  writers  under  them  who  would 
lie  paid  by  the  id,  a  folio  fur  the  copies  made, 
and  l>y  the  fees  paid  by  solicitors  for  carrying 
round  warrantM  after  office  hours  (a  fee  never 
spoken  of,  but  which  must  bring  in  some  good 

fortion  of  pav  to  these  under-officers),  would, 
should  think,  well  perform  all  the  duties  of 
^he  office.  If  I  spoke  my  entire  mind,  I  should 
say  a  smaller  staff  would  do.'' 

Mr.  Field  next  proceeds  to  the  emolu- 
•ments  of  the  Clerks  in  Court. 
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The  reports  and  returns  as  to  this  office 
afford  a  strong  instance  of  the  want  uf  statistical 
.information.     The   individual  fees,  and  the 
profit  on  each  individual  fee,  have  been  in- 
quired about  by  committees  and  commissioners, 
and  published  over  and  over  again  ;  we  have 
been  told  of  the  6s,  8//«  term-fees,  and  the 
7'.  4(1,  filiug,  and  the  \0d.  a  folio ;  but  there 
seems  to  have  been  a  delicate  backwardness 
on  the  part  of  all  the  inquirers  to  ask  what  was 
the  total  revenue  produced  to  the  office  by 
•each  fee,  and  in  what  proportion  the  business 
.was  divided  among  the  several  Clerks  in  Court. 
From .  this,  had  it  been  asked,  it  would  have 
-appeared  how  many  working  men  there  were 
in  the  oifice,  and   what  were    their  annual 
emoluments.     If   the  emoluments  of    these 
officers  are  to  be  continued  to  them  in  the 
character  of  fees  for  work  done,  and  if  they 
jire  also  to  remain  entitled  to  a  monopoly  of 
that  work,  this  is  the  material  question  ;  6i.  8<^. 
a  term  or  lOd.  a  folio  will  be  an  under  or  over 
.payment,  just  in  proportion  to  the  quantity  of 
pauses  moving  or  folios  copied  in  the  course 
mS  each  year.    To  obtain  the  data  requisite 


fully  to  jndfTo  of  these  points,  we  \Tant  a  com- 
plete analysed  return  from  each  Clerk  in  Court 
separately,  and  not  a  return  from  the  whole 
office  jointly. 

"Such  a  document  has  been  moved  for 
more  than  once,  but  as  yet  no  return  of  the 
income  of  the  Six  Clerks'  Office  has  ever,  as 
far  as  I  know,  been  published.  We  are  there- 
fore, driven  to  lesH  certain  sources  of  infonna- 
tion.  These  sources  are  principally  the  half- 
yearly  bills  delivered  by  the  Clerks  in  Court  ta 
the  solicitors,  and  these  have  been  used. 

"  Hy  a  tolerably  careful  analyiiis  of  Clerks  in 
Court  s  bills  for  fifteen  half  yearf,  nearly  con- 
secutive, the  earliest  being  in  1832,  altogether 
amounting  to  36()0/.,  I  gel  the  following  re- 
sults : 

'*  F  find  that  the  amount  received  for  taxa- 
tion is  generally  less  than  one -eleventh  of  the 
whole  bill. 

••  That  the  amount  received  for  office  copies 
is  very  nearly  seven-twelfths  of  the  whole  hill. 

'*  It  seems  as  for  as  this  mode  of  averaging 
can  be  relied  on,  thnt  every  thousand  pounds 
paid  to  the  clerks  in  Court  may  be  divideil  as 
follows : 

Term  fees  200 

Taxation 90 

Office  copies 5ft3 

Writs 32 

Filing  pleadings  and  repHcaUons    30 

Siirning  consents 16 

Certificates  of  pleadings  and  set- 
ting down  causes 9 

Rules   5 

Appearances 3CI 

Enrolments    ..« 5 


£\000 

"From  a  return  made  to  the  House  of 
Commons,  and  printed  February  1st,  1832,  it 
appears  that  the  total  amount  received  jfvr 
taxation  was,  in 

£        M.     d. 

1829 575.3     1.3    4 

IWO 5325     13    4 

1831 6021       6    8 

an  average  of  5/00/.  a- year,  which  in  the  pro- 
portion above  of  90  to  HXK),  givps  63.:<i:i/. 
a-year  as  the  |*ro!>s.  To  reduce  this  to  a  net 
income  for  the  clerks  in  Court,  it  must  lie 
distributed  as  above,  and  thnt  woulil  give  Uie 
total  annual  receipts  of  the  office  for 

£ 

Term  fees 12,666 

Taxing 5,700 

Office  copies 3«.92.3 

Writs 2,027 

Filing  pleadings  and  replica- 
tions       1,90(1 

Signing  consents 1,013 

Certificates 6/0 

Rules  317 

Appearances 1,90(1 

Enrolments 317 


^£63,333 
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We  miut  then  deduct  four-tenthi        Jt 
for  Uie  six  clerk's  proportion  of  the 
sum  for  office  copies 1 4,769 

Also  for  payments  to  the  Lord 
Cliancellor's  ofbcers  on  writs,  and  co 
Mther  officers  on  other  proceediof(8, 
which  I  feel  sure  will  be  well  covered 
by 1.000 

Say  .  .  £\b,m 

Leavingr  to  support  the  clerks  in  Court, 
sworn  clerks,  an<l  wattiiig  clerks,  and  their 
officers,  ai  least,  47,664/.  per  iiubaui. 

After  various  details  to  establish  the 
accuracy  of  these  calculations,  Mr.  Field 
proceeds — 

"  Having?  ascertained  as  far  as  the  materials 
will  enable  me  what  are  the  emoluments  of  the 
office,  we  come  to  the  question,  "  Why  should 
this  office  be  continued  >'*  It  was  formerly  in 
keepioj?  with  the  general  principles  of  the 
(.V>urt8,  to  have  certain  privileged  attomies 
praciisinu  therein ;  but,  one  by  one,  all  other 
monopolies  of  this  kind  have  dropped  away, 
lesLvioi?  only  this  enormous  one.  A  rule  which 
requires  every  suitor  to  employ  a  particular 
privilei^ed  attornev  to  do  certain  particultir  de- 
tached parts  of  lii«  business  when  thereunto 
moved  by  the  suitor's  own  confidential  adviser, 
not  othenvise,  and  which  obliges  him  to  pay 
this  particular  privileged  attorney  for  such 
work,  while,  of  course,  in  some  shape,  the 
confidential  adviser  must  be  paid  for  looking 
after  such  work,  and  for  setting  the  privileged 
attorney  in  motion,  is  certainly  much  against 
our  first  notions ;  but  still,  it  may  be  advan- 
tageous for  the  suitor.  But  if  it  be,  it  hardly 
need  be  made  compulsory.  If  the  €lerk  in 
r^jurt  say  that  his  office  should  be  continued 
for  the  protection  of  the  Court,  he  gives  up 
his  whole  case.  Tliis  is  all  that  is  contended 
for  againbt  him.  Nobody  desires  that  in  so 
far  as  the  Court  requires  any  of  its  operations 
to  be  performed  by  officers  appointed  by  itself, 
and  not  by  the  nominees  ot  the  suitors,  it 
should  not  have  such  officers.  So  far  as  duties 
of  this  kind  have  to  be  discharged,  let  the 
officers  for  the  purpose  be  really  and  peculiariy 
appointed  by  the  Court,  and  be  placed  on  the 
same  footing  as  all  the  other  officers  of  the 
Court ;  but  do  not  allow  them  to  mix  up  the 
inconsistent  characters  of  officers  of  the  Court 
and  solicitors— parlies  to  check  and  parties  to 
move.  Let  them  keep  either  to  the  duty  of 
advancing  the  simple  individual  interest  of  the 
client,  or  to  that  of  protecting  the  general  iu- 
teresu  of  justice,  and  of  exacting  compliance 
to  the  rules  of  the  Court.    •         •        *        * 

••  If  the  office  be  abolished,  as  sooner  or  later 
it  must  be,  then,  for  the  purpose  of  executing 
the  duties  now  performed  by  it,  which  would 
be  continued,  and  such  of  those  performed  by 
the  masters  as  relate  to  costs,  (warrants  certi- 
ficates, ^c.)  the  following  staff  would,  1  should 
Ihifik,  amply  suffice. 


Head  taxing  officer  at  (eay) . . 

Four  more  at 

Ai'sistants 

Record  keeper  and  enterer  of 

appearances 

Assistants 

dealer  of  writs  (for  additional 

duties) 


Add  expense  of  making  office 
copies  at  Ir/.  a  folio 


jf2,000  a-year 
6,000 
600 

1,000 
800 

800 


11,200 
3,700 


£Ufim 

"  As  the  solicitors  would  have  no  additional 
trouble  thrown  on  them  by  the  altered  mode 
of  doing  their  business,  I  do  not  apprehend 
there  need  be  any  fees  added  fur  them  ^  at  any 
rate  except  as  to  writs.  As  to  these,  if  they 
bad  all  the  Clerk  iu  Court's  present  profit  (the 
dedimus,  however,  should  be  abolished)  it 
would  only  be  1,500/.  a-year;  and  with  re- 
ference to  the  question  of  saving^  upon  the 
above  calcnlation,  this  1 ,500/.  per  annum  may 
be  set  against  the  relief  which  will  be  given  in> 
the  master's  offices,  by  taking  away  taxation 
from  them. 

**  Thus  might  a  total  saving  to  the  suitors,  to 
a  very  important  extent,  be  produced  by  the 
reforin  of  the  Six  Clerks'  Office ;  that  is  to 
say,  after  the  immediate  burden  of  compeiw 
sation  has  been  got  rid  of. 
Taking  the  gross  income  of  the  Six  £ 

Clerk's  Office  to  be 63,000 

The  expenses  of  conducting  the 
business  by  officers  newly  con- 
stituted            14.900 


Gives  an  estimated  saving  of j£f48,lOO 


REMOVAL  OF  THE  COURTS  FROM 
WESTMINSTER. 

It  is  rumoured  that  some  alteration  or  ad- 
dition is  in   contemplation  regarding  the 
design  of  the  New  Houses  of  Parliament, 
and  therefore  a  convenient  opportunity  is 
presented  of  re -considering  the  site  of  the 
Courts  at  Westminster  Hall.     We  have  al« 
ways  contended  for  their  removal  to  the  Rolls. 
Estate,  DOW  belonging  to  the  Crown,  and 
readily  available  for  the  purposes  required. 
We  understand  that  Government  is  about 
to  build,  on  pait  of  the  Rolls  Estate,  new 
offices  for  the  Courts  of  Queen's  Bench  and 
Exchequer,  similar  to  those  lately  provided 
for  the  Common  Pleas,  adjoining  the  Judges* 
Chambers.      A  Court  is  also  required  for 
the  Court  of  Review,  and  very  soon,  we 
hope  and  expect,  two  other  Courts  will  be 
necessary  for  the  new  Equity  Judges.     All 
these  objects  might  be  combined  with  the 
entire  removal  of  the  Courts  from  Westmin- 
ster.    We  have  frequently  gone  over  tb^ 
I  .  -         . 
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Removal  of  the  Courts  from  Westminster^ 


grounds  in  favour  of  such  removal  to  the 
neighbourhood  of  the  Inn6  of  Court,  and 
now  avail  ourselves  of  the  statements  con- 
tained in  a  pamphlet,  called  "  Westminster 
HaU  Courts,"  containing  "  Facts  for  the 
consideration  of  Parliament  before  the  final 
adoption  of  a  plan  perpetuating  the  Courts 
of  Law  on  a  site  injurious  and  costly  to  the 
Suitor  "  (published  by  Hatchard  &  Son). 

The  writer  shews,  1st.  That  the  situation 
of  the  present  Courts  is  inconvenient  to  the 
profession,  and  injurious  and  costly  to  the 
suitor ; 

2dly.  Inconvenient  and  costly  to  the 
public;  and 

3dly.  That  the  present  Courts  are  irre- 
mediably inconvenient  in  themselves. 

We  believe  that  many  of  the  Judges  are 
opposed  to  the  removed.  With  respect  to 
the  Bar,  the  Author  says, — 

/'The  members  of  the  bar  are  materially  in- 
6uenced  in  opinion  in  this  matter,  according  to 
the  description  and  quality  of  their  business 
To  consider  first,  those  of  \\\t  common-law  bar. 
The  leaders  here  will  be  least  desirous  of  any 
change  ;  a  few  of  them  never  visit  their  cham- 
ber?,  but  pass  their  time  l)etween  Westminster 
Hall  and  their  private  residences,  which  are  in 
some  instances  in  the  immediate  neighbour- 
hood ;  some,  too,  are  in  parliament,  and  they 
find  it  agreeable  to  leave  their  courts  now  and 
then  at  certain  intervals,  and  look  into  the 
committee-rooms ;  or,  at  the  risin^r  of  the 
courts,  to  walk  thence  into  the  house,  and 
secure  their  seats  for  the  eveuinsf.  These  are 
slight  personal  gratifications,  not  in  any  way 
essential  to  the  public  service,  and  therefore 
not  to  be  interposed  in  the  consideration  of 
this  question, 

'^  The  next  class  at  the  common-law  bar, 
(for  we  exclude  for  the  present  the  considera- 
tion of  thofcc  attending  the  House  of  Lords, 
and  parliamentary  committees),  are  those  bar- 
risters in  full  practice,  who  have  no  leisure, 
whose  whole  time  is  occupied  with  court  and 
Qhamlter  business; — these  must  be  in  and 
about  the  courts  to  take  part  in,  or  be  prepared 
for,  the  several  rases  in  which  they  are  re- 
tained. And  here  begins  the  disadvantage  of 
the  courts  being  a  mile  and  a  half  from  the 
practitioner's  chambers.  It  often  happens, 
that  the  barrister  can  see  a  clear  interval  of 
two  or  three  hours  before  his  presence  in  court 
will  be  needed.  How  valuable  this  opportu- 
nity, could  he  pass  it  in  the  quiet  of  his  own 
chambers,  working  up  his  cases  with  his  own 
books,  and  writing  on  questions  submitted  for 
his  opinion ;  his  clerk  meanwhile  watching  the 
progress  of  the  courts,  to  announce  to  him  the 
necessity  of  bis  attendance.  At  present,  these 
precious  intervals  are  spent  in  the  bar  news- 
room, in  pacing  the  great  hall,  or  else  in  a 
corner  of  the  court,  or  the  passages  about  it : 
in  these  places,  and  under  these  disadvantages, 
briefs  and  cases,  involving  life,  character,  and 
propecty^  are  attempted  to  be  studied :  indeed 


the  press  of  business  requires  it,  and  it  is  the 
best  the  barrister  can  do.  The  practitioner 
who  is  less  engaged,  prefers  to  lose  these  in- 
tervals, and  to  reserve  his  papers  for  an  undis- 
turbed perusal  at  night;  but  were  the  courts 
near  his  chambers,  be  might  so  economixe  bis 
time,  as  to  be  able  to  devote  his  evening  to 
literary  studies,  or  social  relaxatioo.  A^io, 
many  men  at  this  bar.  who  have  but  little  prac- 
tice, engage  in  professional  or  literar}'  works, 
and  their  time  is  thus  of  essential  value  to  thens. 
When  these  get  a  brief,  however  trifling,  it 
receives  their  prompt  and  anxious  attention ; 
but  before  th<^  can  get  their  opportunity  of 
addressing  the  court,  two,  three,  or  more  days 
may  elapse,  and  all  that  time  be  wasted,  not 
only  without  remuneration,  but  positively  at  a 
loss  of  money,  and  this,  again,  owing  only  (o 
the  distance  of  the  courts  frrmi  chambers. 

"  There  is  yet  another  class  of  men  at  this 
bar,  namely,  those  who  have  no  practice  at  all, 
or  collateral  occupation  of  another  kind; — 
these  will  perhaps  see  no  necessity  for  the 
removal  of  the  courts ;  the  walk  to  Westminster 
is  agreeable,  and  the  court  a  loum^e,  admitting 
of  an  easy  adjournment  to  the  clubs. 

"The   practitioners   at  t/te  Equity  bar  are 
more  sensible  of  tiie  advantages  uf  courts  con- 
tiguous to  their  chambers  than  those  of  the 
other  bar,  inasmuch  as  they  have  experience 
both  ways.     As  to  the  leaders,  who  do  not 
draw  the  pleadings,  they  may  be  personally  as 
indifferent  upon  the  question  as  the  cominoD- 
law  leaders,  or  they  may  find  their  conveiiieuce 
in  Westminster  Hail ;  but  to  tho^e  behind  the 
bar,  whose  chamlier  business  is  the  most  la- 
borious portion  of  their  practice,  knd  who  are 
yet  required  to  be  in  frequent  attendance  in 
court, — to  these,  the  sitting  of  the  courts  in 
term  time  at  Westminster  is  the  roost  grievous 
inconvenience,  and  is,  moreover,  the  cause  of 
great  delay  to  the  suitors  of  the  court.     Solici- 
tors well  know  they  can  get  no  draft  pleadings 
from  the  men  of  mo^t  practice  during  the  four 
terms.     For  thirteen  weeks,  therefore,  that  i?, 
for  one-third  of  the  legal  year,  a  great  bulk  uf 
pleadings  is  totally  suspended,  whilst,  during 
this  very  time,  the  practitioners  lose  hours  and 
hours  in  hanging  about  the  courts.    The  time 
thus  uselessly  spent  in  the  close  atmosphere  of 
the  court,  they  have  to  make  up  by  late  ni^ht- 
work  in  chambers.     Many  of  the  younpier  men 
at  this  bar,  in  addition  to  drawing  chancery 
pleadings,  (their  chief  employment),  practise 
also  as  conveyancers;  and  these  young  men 
constantly  lose  day  after  day  in  Westminster 
Hall  on  a  guinea  brief,  whilst  urgent  papers  are 
lying  idly  on  their  tables  in  Lincoln's  Inn. 

"  it  is  undeniable,  that  but  for  the  cessation 
of  the  evils  here  complained  of  during  vacation 
intervals,  (when  the  Equity  Courts,  to  consult 
the  convenience  of  the  profession,  sit  in  Ian- 
Cain's  Inn  and  Chancery  Lane),  the  practition- 
ers of  these  courts  could  not  get  through  the 
business  of  the  suitors ;  and  under  existing  re- 
gulations, one  of  the  greatest  delays  expe- 
rienced in  Chancery  suits,  is  the  long  period 
which  counsel  necessarily  take  to  advise  oa 
and  draw  the  pleadlnffs," 


Removal  of  Courts. —Institution  of  Law  Lectures  in  Dublin. 


343 


»   With  respect  to  the  Attorneys,  the  case 
is  thus  represented  : 

•*  The  law  officeii,  the  chambers  of  the  judges 
and  the  masters  in  Chancery,  the  chambers  ol 
all  the  barristers,  are,  U  need  scarcely  be  said, 
in  or  near  to  the  Inns  of  Court;  and  where 
are  ihe  attorneys  ?  To  answer  this  question, 
the  map  of  London  has  been  divided  into  dis- 
tricts, and  the  number  of  attorneys  resident  in 
each  district  has  been  carefully  ascertained  by 
means  of  the  Law  List  for  1839,  and  tliereby 
the  proportion  of  aUorneys  resident  in  the  law 
quarter,  and  remote  from  it,  has  been  exactly 
obtained.  .       . 

*'  The  following  are  the  limits  comprised  m 
the  several  districts  : — 

-No.  1.  The  law  district:  bounded  by 
Bridge  Street  Bldickfriars,  Farrinsjdon  Street, 
Holborn  Hill,  including  Ely  Place,  Hatton 
Oardc-n,  and  Furnival's  Inn,  Gray's  lun  Lane  to 
Guilford  Street,  the  latter  street,  Keppel 
Street,  Store  Street,  thence  down  rotienham 
Court  Road  in  a  line  through  St.  Paul's  Church 
Covent  Garden,  to  Cecil  Street,  Strand :  the 
river  forming  the  southern  bonndary. 

**  No.  2.  The  City,  eastward  of  Blackfriars 
and  Farringdon  Street. 

**  No.  3/  The  outside  district,  northwards 
and  eastwards  of  Nos.  1  and  2. 

"No.  4.  The  IVestminster  district:  The 
space  bounded  by  the  river  from  Vauxhall 
Bridge  to  Northumberland  House.  Trafalgar 
Square,  including  its  neighbourhood,  the  Hay- 
market,  Piccadilly,  Grosvenor  Place,  and  Vaux- 
hall Bridge  Road.  ^        ,  ^.     . 

"  No.  5.  The  outside  Westmmster  distnct, 
including  all  the  Middlesex  side  of  the  river 
not  comprised  in  the  foregoing  divisions. 
"  No  6.    The  town  on  the  Surrey  side  of 

the  river.  ,      , 

"It  will  be  seen  that  the  attorneys  in  the 
districts  Nos.  1,2,  and  3.  and,  by  consequence, 
the  clients  of  those  attorneys  are  disadvantaged 
by  the  remoteness  of  the  courts  from  their  dis- 
tricts; and,  on  the  other  hand,  the  attorneys 
resident  in  Nos.  4  and  6,  and  the  clients  of 
those  attorneys,  are  benefitted  by  the  present 
^ite.  The  district  No.  6  may  be  treated  as 
neutral.  The  following  is  the  result  of  the 
analysis.  The  proctors  are  excluded.  On  the 
principle  before  explained,  the  country  attor- 
ncys  are  placed  within  the  districts  in  which 
their  agents  reside. 

S'o.  1.     Town  attorneys .1 ,365 

Country  do 5,231 

Total  in  the  Law  District 6,596 

No.  2.     Town  attorneys 803 

Country  do. 1.321 

No.  8.     Town  attorneys 77 

Country  do,.... 36 


No.  4.      Town  attorneys ........      90 

Country  do 34 


Total  in  Westminster  district . . . 

No.  5.     Town  attorneys 254 

Country  do i-^ 
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The  proportion  of  attorneys  bene- 
fited by  the  present  site 604 

No.  6.     Town  attorneys 71 

Country  do l^ 

The  proportion  of  neutrals 84 

The  facts  collected  by  the  Author  of  the 
pamphlet  before  us,  are  of  great  importance 
in  determining  the  question.  He  has  also 
added  a  map,  fihewing  the  law  and  other 
districts  to  which  he  refers ;  and  it  is  ob- 
vious that  not  only  three-fourths  of  the 
profession  are  congregated  in  that  district, 
but  that  the  law  district  is  really  the  very 
centre  of  the  metropolis ;  and  consequently 
the  site  which  would  be  most  convenient 
to  the  great  body  of  both  branches  of  the 
profession,  would  also  be  most  convenient 
to  the  public  at  large. 


INSTITUTION   OF  LAW  LECTURES 

IN  DUBLIN. 


2,124 


113 


The  proportion  of  attorneys  pre- 
judiced by  the  present  site  . .  8,333 


Whatever  difference  of  opinion  there  may 
be,  regarding  the  rank  which  ought  to  be 
given  to  lectures  as  one  of  the  means  of 
legal  instruction,  we  presume  there  can  be 
no  doubt  that  they  are  highly  useful  to  the 
larger  class  of  students.  There  may  be 
some  fortunate  individuals,  who  have  a 
natural  taste  for  the  study  of  the  law,  (and 
we  think  there  are  attractions  connected 
with  it  which  no  other  profession  affords), 
but  generally  speaking,  "  all  appliances  and 
means  to  boot,"  are  not  too  many  to  aid 
and  urge  on  the  legal  student  in  his  pro- 
gress even  to  a  moderate  degree  of  emi- 
nence. He  who  becomes  an  eminent  lawyer 
must  possess,  not  only  many  natural  endow- 
ments, but  great  industry  and  extensive 
experience. 

Besides  the  unavoidable  difficulty^  of 
mastering  the  law  in  any  of  its  principal 
departments,— to  say  nothing  of  compassing 
the  whole  I — the  students  and  practitioners 
of  the  present  day  labour  under  the  ad- 
ditional difficulty  of  studying  a  system  which 
has  undergone  many  extensive  changjes  of 
a  recent  date,  the  exact  eflFect  of  which  ia 
not  settled  by  the  courts,  and  which  i» 
every  year  visited  with  further  alterations  i 
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80  that,  although  our.  modem  law  works  are 
less  repulsive  than  the  old,  thej  are  much 
more  numerous  and  perplexing.  The  larger 
part  of  them,  also,  are  designed  for  practical 
purposes,  and  not  for  elementary  instruction. 
It  is  manifest,  therefore,  that  a  well  con- 
sidered course  of  lectures  cannot  fail  to 
assist  the  student  in  his  progress.  In  Lon- 
don, the  plan  appears  to  he  very  well  ar- 
ranged. At  the  King's  College,  and  Uni- 
versity College,  tiie  lectures  are  generally  of 
an  elementary  character,  suited  to  the  stu- 
dent on  his  first  entering  on  his  career; 
whilst  at  the.  Incorporated  Law  Society,  the 
several  courses  of  lectures  on  Conveyancing, 
Equity  and  Bankruptcy,  Common  Law,  and 
Criminal  Law,  are  evidently  designed  for 
practical  application. 

We  are  glad  to  find  that  an  institution 
has  heen  established  at  Dublin,  to  supply 
the  want  which  appears  there  to  have  been 
sensibly  felt,  of  a  preparatory  course  of 
legal  education.  Both  branches  of  the 
Irish  profession  are  largely  indebted  to  the 


being  conducted  through  the  mediom  of  printed 
(^uestioDS  and  written  answers,  with  fictittoiifl 
signatures,  it  may/ be  obsenred,  that  persons 
may  attend  without  being  in  any  way  subjected 
to  any  species  of  examination.  The  aniiweruig 
of  the  questions  is  intended  to  be  voluntary, 
and  to  be  extended  to  all  or  any  of  the  ques- 
tions at  the  disposition  of  the  students. 


In  the  Equity  department,  Echlin  Mafym 
Esq.,  is  the  lecturer.  His  course  will  embnu-e 
the  several  subjects  involving  the  jurisdiction 
of  Courts  of  Equity ;  as  accounts-fraud— i&is« 
take — accident — administration  of  the  assets 
of  deceased  persons— confusion  of  boundaries 
— partition  —  trusts  —  specific  performance- 
interpleader,  quia  timet,  and  possessory  bills, 
and  those  for  the  purpose  of  discovery,  and  to 
perpetuate  testimony — petitions  for  receivers 
on  judgments,  under  the  5  &  6  W.  4,  together 
with  the  exclusive  jurisdiction  of  the  Court  of 
Chancery  in  infancy,  bankruptcy,  and  lunacy ; 
and,  as  incident  to  the  foregoing  coarse, 
the  Lecturer  will  investigate  the  doctrioe 
of  equity  pleading,  so  far  as  relates  to  the 
frame  of  the  prayer  fur  relief,  and  the  se- 
lection of  the  proper  parties  to  the  suit.  A 
concurrent  course  of  lectures  will  be  delivered 


pereeverance   of  Mr.  Tristram    Kennedy,    on  the  practice  and  forms  of  pleading  peculiar 
andtotheother  memberaof  the^InshBar,    to  Courts  of  Equity.    In  this  latterTobrsc  the 

suit  in  equity  will  be  traced  through  its  sue- 
cessive  stages  from  the  commencement  to 
the  conclusion ;  and  the  various  interlocutory 
orders  and  proceedings  incident  to  its  progress 
severally  noticed ;  and  at  the  same  time  the 
differences  existing  between  the  practice  of 
the  Courts  of  Chancery  in  England  and  Ire- 
land, and  between  the  practice  of  both  of  those 
Courts  and  that  of  the  Court  of  Exchequer  in 
Ireland,  will  be  pointed  out.  The  order  of 
preparatory  reading  for  each  lecture  will  be 
suggested  as  the  meeting  of  the  class  next 
immediately  preceding.  The  twenty-seventh 
chapter  of  the  third  book  of  Blackstone's  Com- 
raentaries,  and  the  introduction  to  Cooper's 
Treatise  on  Pleading  in  Equity,  may  be  redui 
with  advantage  by  the  students. 

In  the  department  of  the  Law  o/ Property 
and  Conveyancings  James  J.  Hardey,  Esq.  is 
the  Lecturer.  The  class-books  for  the  lir^t 
session  will  consist  of  the  following  : — 1st. 
Blackstone's  Commentaries,  chaps.  15,  16,  17, 
and  18.  2nd.  Blackstone's  Commentaries, 
(except  the  22d  and  28th  chapters,  and  except 
such  parts  of  the  other  chapters  as  relate  ez« 
clusiveiy  to  copyholds.)  .  3d.  Blackstone's 
Commentaries,  chap.  2,  and  from  the  10th  to 
the  16th  chaps.,  both  inclusive.  4th.  BUck- 
stone's  Commentaries,  chaps.  29  and  33.  Wat- 
kins  on  Conveyancing,  Selected  parts  of 
Sheppard's  Touchstone.  The  course  will  con-. 
sist  of-— Ist.  the  Law  of  Property.-^2d.  Prsc* 
tical  Conveyancing ;.  or,  the  preparation  of  the 
drafts  of  deeds,  and  other  inslruments  relative 
to  the  transfer  or  alienation  of  everv  species  of 
property.  The  latter  subject  wiirnot,  how. 
ever,  be  entered  upon  u^til  some  progress 
shall  have  been  made  in  the  former.'  Besides 


who  have  formed  "  The  Dublin  Law  Insti- 
tute.'* We  observe  also,  that  the  plan  has 
received  the  approval  of  the  Dignitaries  of 
the  Irish  Bar,  and  that  there  are  four 
courses  of  lectures  now  in  progress. 

In  the  Common  Law  department,  Joseph 
Napier,  Esq.  is  the  Lecturer. 

The  class-books  for  the  first  session  will 
consist  of  the  3rd  vol.  of  Blackstone's  Commen- 
taries, 20th  and  2 1st  chapters.  Stephen  on 
Pleading,  with  the  references.  Selections  from 
{Smith's  Leading  Cases. 

In  addition  to  the  weekly  lecture,  the  pro- 
fessor will  occasionally  deliver  a  written  lecture 
on  questions  of  general  interest,  connected 
>vith  his  department,  and  in  which  the  com- 
parative merit  of  text-books,  and  the  authority 
of  reports,  will  be  discussed ;  as  also,  the 
course  of  reading  and  study  most  likely  to  be 
profitable.  Such  occasional  lectures  will  not 
be  accompanied  by  any  examination  of  the 
Students,  or  others  who  may  attend.  A  sepa- 
rate course  of  lectures  will  be  delivered  on 
Common  Law,  Civil  Bill  Proceedings,  and  the 
Law  of  Nisi  Priiis.  The  first  will  comprise 
the  following  subjects  : — Indictable  o^ences 
of  the  more  usual  occurrence  at  the  assizes 
and  sessions.  General  outline  of  criminal 
pleadings.  Leading  points  of  evidence.  Con- 
duct  of  a  criminal  trial.  The  second  will 
relate  to  Civil  Bill  Jurisdiction.  Course  of 
proceedings.  Appeals.  The  third  will  in- 
volve the  consideration  of  the  preparing  of 
proofs,  the  application  of  evidence,  the  con- 
duct of  the  case. 

The  lectures  on  Nisi  Prius  Law  will  be  de- 
livered by  James  }Fhiteside,  Esq. 

The  examination  oo  the  Wednesday  evening, 
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tbese  weekly  lectures,  the  professor  in  this 
departmeut  will,  at  times  suited  to  the  lectures 
of  the  other  professors,  deliver  a  written  lec- 
ture on  subjects  of  general  interest  connected 
with  this  department. 

Ill  addiiion  to  the  above,  (but  forminf^  part 
of  the  same  course),  a  limited  number  of  lec- 
tures will  also  be  delivered,  during  the  session, 
by  Richard  Tudor,  Esq.,  on  the  law  relating  to 
\Vi]]«  and  to  Descents ;  the  time  of  delivering 
which  will  be  arranged  so  as  not  to  interfere 
with  the  regular  lectures  of  this  or  any  other 
of  the  classes. 

In  addition  to  these  lectures,  a  course  has 
been  commenced  on  MetHcalJurisprudence, 
by  Dr.  Thomus  Brady,  This  course  will  be 
divided  into  three  paru. 

The  first  part  will  comprise  a  general  view 
of  the  animal  economy,  and  an  account  of  the 
structnre,  functions,  relations,  and  some  of  the 
diseases  of  the  chief  organs  of  the  human  body, 
the  knowledge  of  which  is  absolutely  necessary 
in  order  to  understand  the  nature  and  value  of 
medical  evidence. 

In  the  second  part  the  medical  evidence  in 
criminal  cases,  or  offences  against  the  person, 
as  m urder-*poi8on ing — assa ults —  rape — pro- 
curing abortion,  &c.  &c.,  will  be  examined  and 
fully  explained. 

And  in  the  third  part  the  medical  evidence 
in  cases  of  divorce — legitimacy — life  insurance 
^public  nuisances— mental  alienation,  &c. 
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January, 

The  Hon.  Thomas  Erskine,  Chief  Judge  of 
Che  Court  of  Review,  was  appointed  a  Judge 
of  the  Court  of  Common  Pleas,  on  the  va- 
cancy occasioned  by  the  death  ot  the  late  Mr. 
Justice  Park. 

Several  persons  convicted  of  treason  in 
Canada,  were  brought  b^'fure  the  Court  of 
Queen's  Bench  under  a  Habeas  Corpus,  but 
were  remanded :  the  sentence  of  the  Colonial 
Court  being  confirmed,  sec  17  L.  O.  234. 

New  forms  of  Writs  of  Execution  were 
ordered  by  the  Common  Law  Courts  under  the 
Arrest  Abolition  Act. 

Forty- three  barristers  were  called  in  Hilary 
Term. 

At  the  examination  of  articled  clerks,  94 
candidates  were  passed,  and  3  only  postponed. 

February, 

On  the  death  of  Mr.  Stirling,  the  late  Co- 
roner for  Middlesex,  a  contest  took  place  for 
the  vacant  office.  Several  solicitors  came  for- 
%rard,  but  all  successively  retired  except  Mr. 
Adey.  In  consequence  of  this  division  of 
interest  amon|(st  the  lawyers,  and  want  of 
energy,  a  toiadtcal  Coroner  was  elected. 


The  following  Bills  were  brought  In  :— 

For  improving  the  Civil  and  Criminal  Jurist 
diction  of  County  Courts. 

For  keeping  and  authenticating  Non-Parochial 
Registers  :  Lord  John  Russell. 

To  provide  a  General  Form  of  Affirmation  in 
lieu  of  Oaths  :  Mr.  Hawes. 

For  the  better  Ordering  of  Prisons. 

To  regulate  the  summary  jurisdiction  of  Magis« 
trates  :  Lord  John  Russell. 

For  improving  the  Police  of  the  Metropolis : 
Mr.  F.  Maule. 

Fur  the  better  Protection  of  Purchasers  against 
Judgments :  Sir  E.  Sugden. 

To  amend  the  Law  of  Copyright :  Mr.  Ser- 
jeant Tnlfourd. 

For  the  Enfranchisement  of  Copyholds  :  Mr. 
Jas.  Stewart. 

For  the  Registration  of  Pftrliamentary  Elec- 
tors :  The  Attorney-General. 

To  amend  the  Jurisdiction  for  the  Trial  of 
Election  Petitions :  Sir  R.  Peel. 

For  establishing  Courts  in  various  places  for 
the  Recovery  of  Small  Debts. 

For  amending  the  Law  of  (Josts :  Sir  F.  Pol- 
lock. 

To  amend  the  Laws  relating  to  Highways; 
Mr.  Barneby. 

To  alter  and  amend  the  Laws  relating  to 
Sewers :  Mr.  Christopher. 

For  the  more  eflfectual  Protection  of  Inn- 
keepers: Caut.  Pecbell. 

To  enable  the  Justices  at  Quarter  Sessions  to 
appoint  a  Clerk  of  the  Peace  in  certain 
cases :  Mr.  Parkington. 

For  securing  the  Benefit  of  Inventions  in  the 
Arts  and  Manufactures :  Mr.  Mackinnon. 

For  extending  the  Copvright  in  Designs  for 
Printing  Woven  Fabries :  Mr.  P.  Thomson. 

Mr.  Havter,  Mr.  Stuart,  Mr.  R.  V.  Richards, 
Mr.  Girdlestone,  and  Mr.  G.  Richards  were 
created  Queen's  Counsel. 

March, 

A  favorable  report  was  made  by  the  Select 
Committee  of  the  House  of  Commons  as  to  the 
reduction  of  postage. 

A  new  order  was  made  in  Chancery  relating 
to  the  Power  of  Receivers  under  the  Tithe 
Commptation  Act,  see  17  L  O.  395. 

Mr.  Duckworth  was  appointed  a  Master  in 
Chancery  in  place  of  Mr.  Cro^s,  resigned. 

The  following  Bills  were  brought  in  this 
month  :— 
For  Regulating  the  Proceedings  in  Borough 

Courts:  The  Lord  Chancellor. 
For  the  Better  Ordering  of  Prisons :  Lord 

John  Russell. 
To  Abolish  Grand  Juries  :  Mr.  Prynne. 
To  Establish  Metropolitan  Police  Courts  (in 

lieu  of  Police  Offtcew.) 
To  Improve  the  Practice  and  Proceedings  in 

the  Court  of  Pleas  at  Durham:  Mr.Har- 

land. 
For  Extending  the  Qualification  of  Voters : 

Sir  H.  Fleet woo<l. 
To  render  the  Owners  of  Small  Tenements 

liable  for  Rates :  Mr.  R.  Gordon, 
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The  Criminal  Law  Commissioners  made  their 
Fourth  Report.     See  Appendix  to  17  L.  (>. 

Examiners  of  Persons  applyin;^  to  he  ad- 
fnicted  as  Attorneys  and  Solicitors  were  a^)- 
pointed  for  one  year.    See   17  L.  O.  487. 

The  following  Bills  were  introduced  : — 
To  amend  the  Imprisonment  for  Debt  Act : 

The  Attorney  General. 
For  Re^nlatin^r  the  Expences  of  High  Sheriffs : 

Col.  Diivies. 
For  Suppressing  Seditious  Societies. 

May. 

'   The  numher  of  harristers  called  in  Easter 
Term  was  60. 

105  candidates  for^the  Roll  of  Attorneys 
were  passed,  and  5  were  deferred,  their  answers 
Hot  being  d  emed  satisfactory. 

The  Lord  Chancellor^and  the  other  minis- 
ters of  her  Majesty  resigned  their  oflices.  Lord 
Lyndhurst  was  named  as  the  new  Chancellor, 
hut  the  other  legal  arrangements  were  not 
completed  when  Sir  R.  Peel  felt  obliged  to  with- 
draw, and  the  former  Cabinet  resumed  office. 

The  following  Bills  were  brought  into  Par- 
liament : — 
To  amend  the  Law  relating  to  the  <>ustody  of 

Infants ;  Mr.  Serjeant  Talfourd. 
To  enable  the  Judges  to  take  Inquisitions  of 

the  Exchequer. 
To  prevent  Persons  from  losing  their  Votes  by 

removal  after  Registration  :  Mr.  Gibson. 
^0   continue    the  Act  relating  to    Usury  on 

Bills  of  £xchani{e. 
New  Orders  in  Cliancery  were  made  relating 

to  the  Practice  and  Proceedings  in  tliat 
'    C(»urt,  and  Writs  of  Execution.     See   18 

L.  o.  m. 

June. 

The  royal  assent  was  given  on  the  4ih  inst. 
to  the  following  Bills  : — 

Purchaser's  Protection. 
Seditious  Societies. 
Designs  Copyright  Extension. 
New  Orders  were  made  in  the  Court  of  Ex- 
chequer in  Equity,  relating  to  the  Practice  and 
the  Forms  of  Writs.    See  18  L.  O.  120. 

There  were  42  barristers  called  in  Trinitjr 
Term. 

At  the  examination  of  articled  clerks  108' 
attended :  the  answers  of  5  were  deemed  un- 
satibfactory,  the  rest  were  passed. 

The  Bill  for  rendering  the  Owners  of  Small 
Tenements  liable  for  Rates  was  negatived. 

Mr.  Le  Blanc>  the  Senior  Master  of  the 
Queen's  Bench  retired,  and  Mr.  Turner  was 
appointed  to  fill  the  vacancy.  , 

The  royal  assent  was  given  on  the  14th  June 
to  the  following  Bills : — 
Designs  Copyright. 
Durham. Court  of  Pleas. 
The  following  Bills  were  brought  in  :~* 
To  amend  the  Practice  of  the  Stannary  Courts. 
iPor  establishing  a  Court  of  Appeal  from  the 
Revising  Barristers :  Mr.  C,  Duller. 


To  Regulate  the  Course  of  Profceedinga  in  the 
Common  Pleas,  as  to  heaiing  Counsel  in 
Term  Time. 

To  auiend  the  Law  of  Patents  for  Inventions. 

1  o  Indemnify  Persons  as  Clerks  to  Attorneys, 
&c. 

To  continue  Turnpike  Acts. 

The  royal  assent  was  given  on  the  4tb  inst. 
to  the  Exchequer  of  Pleas  Inquisition  Bill, 
and  on  the  19th  to  the  Bankruptcy  Protection 
and  Borough  Court  Procerdiugs  Bills. 

Mr.  Martin,  one  of  the  Masters  in  Chancery, 
having  resigned.  Sir  Win,  Home  was  appointed 
in  his  stead. 

New  Bills  were  introduced: — 
To  amend  the  Tithes  Commutation  Act. 
To  declare  what  Prisoners  shall  be  tried  at 

Quarter  Sessions;  and 
To  Reduce  the  Postage  Duties. 

The  royal  asseut  w«is  given  on  the  29th  to 
the  following  Bills  : — 

Annual  Indemnity. 
Usury  on  Bills  of  Exchange. 
Turnpike  Acts  Continuance. 
Several  Small  Debt  Courts. 

August, 

The  following  Bills  were  introduced : — 
For  Regulating  the  High  Court  of  Admiralty. 
For  holding  Assize  Courts. 
For  extending  the  Liability  to  Debts  of  Real 

Estates. 
For  the  Administration  of  Justice  in  certain 

parts  of  Counties. 
For  the  better  Regulation  of  Attorneys  and 

Solicitors  in  Ireland. 
For  Incorporating  the  King's  Inns»  Dublin, 
and  Regulating  the  Profession  of  the  Law 
in  Ireland. 

Tbe  Copyholds  Eufranchisement  BiU,  which 
had  parsed  the  House  of  Commons,  was  posu 
poned  by  the  Lords,  39  beuig  against,  and  27 
for  the  Bill. 

Royal  assents  were  given  on  the  l/tfa  to  the 
following  Bills : — 

Election  Petitions  Trial 
Postage  Duties. 
Prisons  Regulation 
Stannary  Courts. 
Custody  of  Infants. 
Imprisonment  for  Debt. 
Metropolis  Police. 
Tithes  Commutation. 
SheriflPs  Exemption. 
Real  Estate  Liability. 
Highways. 
Turnpikes. 
London  City  Police. 
On  the  24th  the  foUotving  Bills  received 
the  royal  assent : — 
Metropolitan  Police  Courts. 
Holding  Assize  Courts. 
Highway  Rates. 
Patents  for  Inventions. 
Joint  Stock  Banks, 
Several  Small  Debt  Courts* 
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On  tbe  26th  the  following  Bills  received  the 
royal  assent :-;— 

Administration  of  Justice  in  parts  of  Coun- 
ties. 

Poor  Law  Commission  Continuance. 

Poor  Rates  Collection. 

Bastardy. 
On  the  last  day  of  the  Session,  the  27tli, 

County  and  District  Constables. 

November. 

The  vacancy  in  the  Common  Pleas,  occa- 
sioned bv  the  death  of  Mr.  Justice  Vauorhan, 
was  filled' by  the  removal  of  Mr.  Baron  Maule 
from  the  Exchequer  to  the  Common  Pleas, 
and  Sir  R.  M.  Rolfe,  the  Solicitor  General, 
was  created  a  Baron  of  the  Exchequer. 

Mr.  Serjeant  Wilde  was  appointed  Solicitor 
General. 

The  several  Inns  of  Court  called  42  Banis* 
ters  during  this  Term. 

The  number  of  candidates  for  the  Roll  of 
Attorneys  who  attended  the  examination  was 
126,  of  these  111  were  passed,  and  14  post- 
poned. 

The  total  of  Barristers  called  during  the 
year  was  1/7,  a^d  of  Attorneys  413. 

During  the  Term,  Mr.  Serjeant  Wilde 
claimed  on  the  part  of  the  Serjeants  of  the 
Court  of  Common  Pleas  an  exclusive  Right 
of  Pre-audience.  On  the  last  day  of  i  erm,  tbe 
Chief  Justice  informed  the  Bar,  that  ne.\t 
Term  the  Court  would  call  on  some  gentle- 
man of  tbe  coif  to  move,  passing  over  some 
other  gentlemen  not  of  that  degree,  who  might 
then  shew  cause. 

December, 

The  Reduction  of  Postage  Act  came  into 
practical  operation  on  the  5th. 

The  special  Commission  for  the  Trial  of 
the  Prisoners  at  Monmouth,  for  High  Trea- 
son, was  opened  on  the  lOtb,  and  adjourned 
to  the  31st.  See  the  charge  of  the  Chief 
Justice,  19  L.  0.153. 

A  Commission  was  issued  for  inquiring  into 
tbe  Bankruptcy  and  insolvency  Coarts.  See 
19L.  O.  99. 

One  of  the  unsuccessful  candidates  in  the 
last  Term  appealed  to  the  Judges,  and  a  hear- 
Uig  took  place  on  the  17th  inst.,  when  the 
decision  of  the  examiners  was  confirmed. 
See  19  L.  0. 136. 


REPORT 
OF  THE  TITHE  COMMISSIONERS. 


Thb  foXiomng  is  tbe  report  made  to  the  Se- 
cretary of  State  for  the  Home  Department  of 
the  progress  of  the  Commutation  of  Tithes  in 
England  and  Wales  during  the  past  year. 

'*Wc  have  now  in  the  office  4,993  agree- 
ments, of  which  3^980  have  been  confirraed  ^ 


and  of  these  1,916  have  been  received,  and 
1,990  confirmed  during  tbe  year  183.9. 

"We  have  in  tbe  office  414  awards,  of 
which  178  have  been  confirmed}  of  these 
357  have  been  received,  and  172  confirmed 
duriuiT  the  >ear  1839. 

'*  W*e  believe  that  rent  charges  have  now 
been  fixed  in  about  5*12ths  of  the  tithe  districts 
of  tbe  country  (exclusive  of  those  parishes  or 
places  the  tithes  of  which  have  been  commuted 
by  local  acts  of  parliament.) 

•*  We  have  received  2,IH4  apportionments,  of 
which  1,157  have  been  confirmed;  of  these 
1,251  have  been  received,  and  933  confirmed 
during  tbe  year  l^i9,  and  823  have  been 
received  during  the  last  six  months  of  that 
year. 

"  The  progress  of  voluntary  agreements  has 
been  considerably  accelerated  during  the  past 
year ;  that  of  apportionments  very  much  more 
so.  More  time  is  usually  consumed  by  this 
last  process  than  the  six  months  originally 
contemplated  by  tbe  legislature.  Allowin^f, 
however,  for  this  fact,  the  receipt  of  apportion- 
ments is  at  length  following  up  the  receipt  of 
agreements  with  tolerable  regularity. 

"  We  have  tu  repeat  this  year  the  satisfaction 
we  have  before  expressed  at  the  amicable  man- 
ner in  which  the  apportionments  have  been 
completed.  This  part  of  the  commutation,  it 
was  feared,  would  be  the  roost  beset  by  strife 
and  difficulties.  The  event  has  proved  such 
fears  groundless. 

"Angrv  appeals  are  the  very  rare  exceptioa  i 
contented  acquiescence  is  the  general  rule. 

"  This  result  has  unquestionably  been  prin- 
cipally produced  by  sufficient  time  hafinf( 
been  allowed  for  the  completion  oif  the  process 
by  valuers,  named  by  the  land  owners  them- 
selves, possessing,  and  as  the  event  proves^  de- 
servedly, their  confidence. 

**  But  if  this  full  allowance  of  time  has  pro- 
duced harmony,  it  has  also  produced  delays, 
which  have  not  been  without  their  incon- 
veniences. 

"To  explain  more  fully  the  cause  and 
efft'Cts  of  these  delays,  we  append  to  this 
report  a  circular  of  our  own,  issued  in  August 
1838,  which  we  also  appended  to  our  last  re- 
port 

**  We  very  earnestly  wish  to  draw  the  atten- 
tion of  both  tithe  payers  and  tithe  owners  to 
the  cautions  and  auvice  contained  in  it. 

"  While  tbe  business  of  apportionment  re- 
mains in  the  bands  of  tbe  land  owners,  the 
policy  and  provisions  of  tbe  tithe  act  leave  the 
entire  control  over  that  process  to  them,  and 
give  us  no  such  control  at  alL 

"  VN'e  regret  that  the  tithe  owners  as  a  body 
seem  very  partially  aware  of  this  fact.  We 
continually  receive  from  them  requests  and 
complaints,  which  show  that  they  believe  it  to 
be  in  our  power  to  regulate  and  direct  the 
movements  of  the  apportioners. 

"It  is  important  they  should  understand 
more  generally  that  our  power  over  this  pro- 
cess only  begins  when  we  have  resorted  to  the 
decided  step  of  removing  it  altogether  from 
the  hands  of  the  lands  owpersi  and  taking  it 
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into  our  own ;  and  when,  for  the  first  time,  we 
ourselves  select,  instruct,  and  pay  the  persons 
who  conduct  it 

**On  the  expense,  the  incon?enience,  and 
the  wide  irritution,  which  would  follow  our 
heln^r  generally  called  on  to  take  this  siep,  we 
have  before  divelt. 

**  These  considerations  induce  us  the  more 
anxiously  to  repeat  our  hope,  that  the  parties 
will  keep  the  probable  duraiion  of  the  process 
of  apportion  Client  steadily  in  view  while 
making  their  own  armn^ements :  that  the 
tithe  owners  who  have  contposiiions  will  keep 
their  rixht  to  them  entire  till  after  the  com- 

Cletion  of  the  apportionments,  and  that  the 
md  owners  will  nuke  such  strinfi^ent  contracts 
with  the  apportioners  and  mappers  as  may 
effectually  prevent  any  delays,  not  wholly 
inevitable. 

"In  all  cases,  however,  in  which  %vilful  loi* 
terinj^  with  the  apportionments  can  be  proved 
we  wish  it  to  be  understood  that  we  shall,  on  a 
distinct  etutement  and  request  from  the  tithe 
owners,  feel  bound  to  interfere  at  once. 

"Lcf^al  doubts  and  difficulties  as  to  the 
effect  of  the  hop  clauses  have  obstructed  the 
commutation  in  some  imponant  districts. 
They  are  now  sufficiently  removed  to  enable 
us  to  work  those  clauses  with  comparative 
ease  and  confidence. 

"  During  the  progress  of  this  work,  how- 
ever,  it  has  appeared  to  us  that  a  slight  further 
simplification  of  those  clauses  might  be  practi- 
cable and  useful.  We  do  not  think  fresh  le- 
gislation necessary  or  advisuble  for  this  object 
alone :  but  should  an  opportunity  occur,  we 
think  it  may  be  worth  the  attention  of  the 
legislature. 

,  **  As  the  tithe  acts  at  present  stand,  though 
we  have  power  to  declare  that  the  rent  charges 
shall  begin  before  the  coufirmation  of  tbe  ap- 
portionment, we  have  no  power  to  stop  the 
perception  of  tithe  in  kind  before  the  appor- 
tionment is  confirmed. 

'*  rhe  hardship  of  allowing  tithe  in  kind  to 
be  collected,  after  a  rent  charge  has  been 
actually  declared,  has  been  strongly  pressed  on 
UB.  If,  however,  a  power  should  be  vested  in 
us  of  extinguishing  tithe  before  the  confirma- 
tion of  appointments,  »uch  a  power  must  ob- 
viously be  accompanied  by  others  which  would 
secure  the  receipt  by  the  tithe  owner  of  an  un- 
apportioned  rent  charge. 

"  Unless  the  receipt  of  voluntary  agreemehts 
should  appear  likely  to  fall  permanently  and 
considerably  short  of  the  average  of  the  last 
year,  we  do  not  think  it  expedient  to  extend 
our  compulsory  proceedings  beyond  the  four 
classes  of  cases  enumerated  in  the  annexed 
circular." 


(Signed) 


W.  Blamirc. 

T.  W.  BULLEIU 
R.  JONBS." 


BARRISTERS   CALLED. 
Hilary  Term,  1840. 

LINCOLN*S   INN. 

27th  Jan. 

Henry  Vaughan. 

Edward  Richard  Goligbtly. 

Timothy  Coleman  Johnson* 

Frederick  Prideaux. 

William  Adam  Loch. 

Travers  Twiss. 

Charles  Jasper  Selwyn 
dOth  Jan. 

Frederic  Hill. 

John  Lucena  Ross  Kittle 

ftordon  Whithread. 

Thomas  PI  umpire  Metliupo. 

William  Stevens  Richardson. 

Edward  rhurnton. 

INNER  TEMPLB. 

dlst  Jan. 

George  Alexander  Hoskina. 
John  Kirk  pat  rick. 
James  Gordon  Hay. 
John  Coke  Fowler. 

IIIDDLK  TEMPLB. 

17th  Jan. 

Frederic  Albert  Winsor. 
dlst  Jan. 

James  Little. 

William  Frederic  Lewis. 

George  Whitlock  Nicholl. 

William  Faulk  nor  Broweli. 

Charles  8waine  Wright. 

Ricliard  Thomas  Maddisoo. 

George  Arthur  Lister. 

George  John  Holmes. 

•Samuel  Barrow. 

Edmund  Sawyer. 

Charles  Zachary  iMacaulay* 

ORAY'a   INN. 

29th  Jan. 

.  George  Tyler. 


MASTERS  EXTRAORDINARY  IN 
CHANCERY. 

F)rom  Jamuny  2isi   to  Ftbntmry  21«/,  1840,  h^ik 
inchuive,  with  dale*  when  gatetiai, 

Ellison,  Richard,  ThickhiU  near  Bawtry,  Tork. 

Jan.  21. 
Rice,  Henry,  Newpart  and  Coves,  Isle  of  Wight. 

Jan.  31. 
Beecliing,  Alfred  John,  Tunbridge  Wells.  Feb.  4. 
Day,  George,  St.  Neots  and  Kioiboltony  Hnntin^. 

don.     Feb.  4. 
Herbert,  Henry,  Leominster,  Hereford.     Feb.  4. 
BuUmore,  Henry  Orlando,  Falmouth.    Feb.  7. 
Latbam,     Wm.^    Melton     Mowbray,    Lcieester. 

Feb.  11. 

DISSOLUTIONS  OF  PROFESSIONAL  PART- 
NERSHIPS. 

F)rom  January  2ltt    to  February  2]«/,  I84O9  totk 
inchuive,  with  dates  when  gazeUedU 

Smith,  Thomas,  and  James  Henry  OovUiig,  Glow- 
cester.  Attorneys  and  Solicitors.    Jan.  28. 

Pearson,  Charles,  und  Michael  Eatoa  Wilkmaon^ 
\no  Hefiffence  Gatetled.}  Attomevs,  Solicitors^ 
and  Parlismeotary  Agents.    Feb.  18. 
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Webber,  Robert,  and  Tbomas  Bland,  Bedford 
Row,  attorneys  and  Solicitoni.     Feb.  21. 

Adams,  Jobn  Francis,  and  Joseph  Millard,  Great 
Distaff  Lane,  London,  Attorneys  and  Solici- 
tors.    Feb.  11. 

BANKRUPTCIES  SUPERSEDED. 

From  Jamiary  2\st  to  February  2Ui,    1840,   both 
htcluiive,  with  dates  when  gazetted. 

Erans,  Thomas,   Bridgend,   Glamorgan,  Draper. 

Jan.  24. 
Hastings,  Thomas,  Birmingbamy  Brace  Manafac- 

tarer^  Jan.  24. 
James,  Wm.  Malinslee,  Dawley,  Salop,  Coal  Mer- 
chant.   Jan.  28 
Solomon,  Philip,  and  Israel  Jacobs,  Manchester, 

Manchester  Warehouseman.    Jan.  28. 
Weakley,  Robt.,   Deronport,  Hotel   Keeper,  and 

Tavern  Keeper.    Jan.  28. 
Wallace,  John,  Belfast,  Antrim,  Ireland,  Merchant. 

Feb.  7. 
Partridge,  James  Birch,  Birmingham,  Dealer   in 

Birmingham  and  Sheffield  Wares.    Feb.  1 1. 
Edwarda,   William,  StankbilUhoave,  Budbrooke, 

Warwick,  and  of  Leamington  Priors  in  the 
*     same  County,  and  Thomas  Henry  Blackburn 

Venour,  of   Leamington  Priors,   Scriveners 

and  Builders.    Feb.  18. 
Wooloott,  Geo.,  Brownlow  Mews,  Gray's  Ion  Lane, 

and  of  Doughty  Street,  Builder.   Johnsmt,  Off. 

Ass.;  Thompson,  Sf  Co.,  Bucklersbury.  Feb.  18. 

BANKRUPTS. 

From  Jamtary  2\st   to  February  21«/,    1840,  both 
tnctuMtve,  with  dates  when  gazetted. 

Anderson,  John  Andrew,  Greenwich,  Kent,  Board- 
ing and  Lodging  House  Keeper.  Green,  Off. 
Ass»  ;  Braham^  Chancery  Lane.    Jan.  24. 

Anstey,  Joseph,  Sheffield,  York,  Pearl  Shell 
Dealer,  and  Pearl  Button  Manufacturer.  TVi/- 
iershattj  Great  James  Street,  Bedford  Row; 
Bimuy,  Sheffield.    Jan.  28. 

Aahton,  Jnmes,  and  William  Crossley,  Todmorden, 
and  of  Manchester,  Lancaster,  Cotton  Spinners 
and  Manufacturers.  Johnson  Sf  Co.,  Temple ; 
Heron  Sf  Co.,  Manchester.    Jan.  28. 

Armour,  William,  Manchester,  Fancy  Drill  and 
Nankeen  Manufactarer  ?  Kaye  &  Co.,  Man- 
chester.   Feb.  7. 

Appleton,  Raynes  Waitc,  Liverpool,  Merchant. 
Lowe  Sf  Co.^  Southampton  Buildings ;  Xorth 
if  Co.,  Liverpool.   Feb.  11. 

Atkinson.  Jobn,  Manchester,  Cattle  Dealer  and 
Butcher.  Bell,  Manchester;  jJdllngton  4*  Co., 
Bedford  Row.     Feb.  18. 

Benham,  William,  Alexander  Square,  Brompton, 
Middlesex,  Lodging  and  Boarding  House- 
keeper, and  Coal  Merchant.  Cannan,  Off- 
Ass.  ;  Blake  ^  Co.,  Essex  Street.    Jan.  21. 

Bletiiyn,  Thomas,  Bristol,  Woollen  Draper. 
fFhite  4"  Co: 9  Bedford  Row  ;  Messrs.  Bevan, 
Bristol.    Jan  21. 

Barker,  Wm.,  and  Samuel  Adams,  Nottingham, 
Hosiers  and  Lace  Manufacturers.  Yaltop,  Fnr- 
tiival's  Inn  ;  Parsons,  Jun.,  Nottingham.  Jan. 
24. 

Brown,  George,  Southampton,  Timber  Merchant. 
Bebb,  Great  Marlborough  Street.     Jan.  28. 

Baker,  Isaiah,  Ettingshall,  Sedgley,  Stafford, 
Screw  Forger.  Clowes  8f  Co.,  Temple  ;  ColHs, 
Stourbridge;  Richards  Sf  Co.,  Birmingham. 
Jan.  28. 

Bailey,  Richard,  Birmingham,  Victualler  and  Hop 


Merchant.      ChapUn,   Gray's    Inn    S<|BiK; 
Harrison,  Birmingham.    Jan.  28. 

Beynon,  John,  Llaneliy,  Carmarthen,  Ironmonger. 
Clarke  Sf  Co.,  Lincoln's  Inn  Fields  ;  Barley, 
Bristol.    Jan.  28. 

Bond,  James  Garrett,  Great  Yarmouth,  Norfolk, 
Draper  and  Mercer.  Reynolds  iSf  Co.,  Great 
Yarmouth;  Clarke  if  Cu.,  Lincoln's  Inn 
Fields.    Jan.  31. 

Bell,  James  Waller,  Oldham,  Lancaster,  Linen 
and  Woollen  Draper.  Messrs.  Baxter,  Lin- 
coln's Inn  Fields;  Sale  if  Co.,  Manchester. 
Feb.  4.  , 

Baker,  Thomas,  Newport,  Monmouth,  Innkeeper. 
Hall,  New  Bos  well  Court;  Prothero  if  Co,, 
Newport.    Feb.  4. 

^razendale,  Thomas,  Preston,  Lancaster,  Coach 
Builder  and  Harness  Maker.  jidlingtonifCo., 
Bedford  Row ;  Walker  or  Mcroft,   Preston* 

Feb.  4.  > 

Breckels,  Samuel,  High  Street, Southwark,  Surrey, 

Bedstead  Maker.   Cannan,  Off.  Ass. ;  Tadhm- 

ter,  Bermondsey  Street.    Feb.  7. 
Baker,  Wm.  junr.,  lately  of  Upper  King  Street, 

RIoomsbury,  Carver  and  Gilder,  but  now  of 

Tavistock  Street,  Covcnt   Garden.    Petnteli, 

Off.  Ass. ;  Blaine,  Chancery  Lane.    Feb.  7. 
Beeson,  Bennet,  Nottingham,  Lace  Manufacturer. 

Rodgers,  Devonshire  Square,  Bishopgate  St. ; 

Unwm,  Sheffield.     Feb.  7. 
Bishop,  Tbomas  Bennett,  Fontroell  Magna,  Dorset, 

late  a  Grocer,  but  now  a  Miller.    Capes  if  Co., 

Bedford    Row;    Wills  if    Co.,    Shaftesbury. 

Feb.  II. 

Britain  .John,  sen.,  Birmingham,  Jeweller,  James, 
Birmingham;  Church,  Great  James,  Street, 
Bedford  Row.     Feb.  18. 

Bradley,  Wm.,  late  of  Upper  Chariottc  Street,  St. 
Pancras,  but  now  of  Manchester,  PIctuite 
Dealer.  Milne  if  Co.,  Temple  ;  Bent,  Man- 
chester.    Feb.  21. 

Bulman,  Job  James,  Newcastle-upon-Tjme,  Oil 
Merchant  and  Seed  Crusher.  FreshfieUlif  Ca., 
New  Bank  Buildings;  Stanton,  Newcastle- 
upon-Tyne.    Feb.  21. 

Collins,  John,  Sraines,  Middlesex,  Hotel  Keeper. 
Edwards,  Off.  Ass. ;  Messrs.  Robinson,  Queen 
Street  Place.    Jan.  21. 

Champion,  Frederick,  of  the  Haymarket,  Woollen 
Draper.  Abbott,  Off.  Ass  ;  Bicknelt,  Man- 
chester Street,  Manchester  Square.    Jan.  28. 

Colbron,  William,  Mill  Street,  Hanover  Square, 
•Riilor.  Johnson,  Off.  Ass.;  IFooWon,  Token - 
house  Yard.    Jan.  28. 

Cusel,  Herman,  North  Building,  Liverpool  Street, 
London,  Merchant.  Graham,  Off.  Ass.;  Jones 
if  Co.,  Size  Lane.     Feb.  4. 

Cartwrigbt,  Thomas,  and  Luke  Noble,  Halifax, 
York,  Silversmith.  Jfi^ws  8f  Co.,  Ely  Place, 
Stocks  if  Co.,  or  Wavetl,  Halifax.     Feb.  7. 

Comwell,  James,  Wolverhampton,  Stafford,  Shoe 
Manufacturer.  Philips  if  Co.,  Wolverhamp- 
ton ;  Philpot  if  Co.,  Southampton  Street, 
Bloomsbury.    Feb.  7.  .  ., 

Costar,  Benjamin,  Oxford.  Painter,  Plumber,  and 
Glazier.  Walker,  Oxford ;  Rison  ^  Co.,  Jewry 
Street.    Feb.  11. 

Cooper,  John,  Joseph  Cooper,  and  Thomas  Cooper, 
Slough,  Burkingham,  Engineers  and  Smiths. 
Lackington,  Off.  Ass.;  Coe  if  Co.,  Pancras 
Lane.    Feb.  14. 

Cock,  Edward,  Plymouth,  Devon,  Linen  Draper, 
BarfM,  Plymouth  ;  Poole  if  Co ,  Gray's  Inn. 
Feb.  14. 

Cawood,  Robert,  Leeds,    York,  Woollen  Cloth 
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Rogeraon,  Joaepli,  Wigati,  Lancftster,  Apothecary. 
j4nuieU,  Liverpool;  Adiirngtm  Sf  Co.,  Bedford 
Row.    Feb.  14. 
Sutcliffe,  Elizabeth,  Rochdale,  Victualler.     Chrke 
tf    Co.,    Lincoln*!  Inn     Fielda ;    fFhUehead, 
Rochdale.    Jan.  21. 
Salter,  Jamea,  Bristol,  Patten  and  Clog  Maker. 
Jhuien  Sf  Co.,  Gray's    Inn;    jirrtoid,  if  Co., 
Birmingham  ;  Camith  Sf  Co,,  Bristol.  Jan.  24. 
Smith,  Thomas  Goeirell  Street,  Grocer.    Lacking^ 
ton,  Off.  Ass.  f  RichanUoH,  Ironmonger  Lane. 
Jan.  28. 
ShaWy  John,  Bolton-le-Moors,' Lancaster,  Joiner 
and  Bailder.    ChUion  A  Co.,  Chancery  Laae ; 
HuUon,  Bolton.    Jan.  28. 
Sharp,  Charles,  High  Street,  Soathiraric,  Surrey, 
Tailor.      Graham,  Off.  Am.;    Jacksim,  New 
Inn.    Feb.  4. 
Shnibsole,  Robert,    Wapping    Wall,    Middleaex, 
Miller.    BdwanU,  Off.  Ass.  ;    Somthee,    EJy 
Pittce.     Feb.  4. 
Smith,  Thomas,    Gloucester,  Money  Scrirener. 
Whitcomh  4r  Co.,  Gloucester  ;  Pkteknett  ^  Co,, 
Lincoln's  Inn  Fields.     Feb.  4. 
Smithies,    Charles,     Bradford,     York,   Worsted 
Spinner,    Jaques  ^T  Co.,  Ely  Place ;  Baftye 
4-  Co.,  Bristol.     Feb.  4. 
Swallow,   Thomas,     Manchester,    Com    Factor. 
Johutm  ^  Co.,  Temple ;  Seddon  4*  Cb.,  Man* 
Chester.    Feb.  7. 
Smith,   Edward,  Great  Yarmonth,  Norfolk,  and 
of  the  City  of  Norwich,  Linen  Draper  and 
Tea  Dealer.  Rrynoldt  ^  Co.,  Great  Yarmouth ; 
Clarke  ^T  Co.,  Lincoln's  Inn  Fields.     Feb.  14. 
Stirk,    Zebalnn,  sen.,  Zebulun  Stirk,  jun.,  and 
John  Wade  Thornton,  Leeds,  York,  Machine 
Makers.      Wigknvorth    ^    Co.,    Gray's   Inn 
Square  ;  JamnHf  Co.,  Leeds.    Feb.  14. 
Sykea,  Joseph,  Netherton,  Aimondbury,  York, 
Woollen    and     Fancy    Cloth    Manufacturer.  I 
Van  Sandau,  Old  Jewry ;  Brook,  Huddersfield. 
Feb.  18. 
Scmton,  William,    Ripon,    York,  Chymist   aud 
Druggist.  BInwtr  &  Co.,  Lincoln's  Inn  Fields ; 
Dewe»,  Knaresborough.     Feb.  21. 
Smith,  Edward,  and  David  Chalmers,  Great  Yar- 
mouth, Norfolk,  and  of  the  City  of  Norwich, 
Linen  Drapers  and  Tea  Dealers.     Reynoidt  if 
Co.,  Great  Yarmonth  ;  Ciarktif  Co.,  Lincoln's 
Inn  Fields.     Feb.  21. 
Tolson,  Joseph,  and  John    3|litd«*rland  Tolson, 
Huddersfield,  York,  Fancy  Cloth  Manufac- 
turers.    Van  Sandau  if  Co.,  Old  Jewry;  Ja- 
comb  4r  C9.,  Hudders6eld.    Jan.  21. 
Thomas,  William,  Leamington  Priors,  Warwick, 
Bui ider.    Lampray  if  Co.,  Learoi ngton  Priors ; 
Taylor  ^  Co.,  Bedford  Row.    Jan.  28 
Taylor,  John,  Sunderland,  Durham,  Draper,  il/a- 
kimon  or  Upton,  Manchester ;  AfitchelS  ^  Co., 
New  London  Street.    Feb.  11. 
Tamhani,  William  Henry,  Leicester,  Innkeeper. 
Jeyes  if  Co.,  Chancery  Lane  ;  Beiridge  Sjf  Co., 
Leicester.     Feb.  14. 
Tomlinson,  William,  jun.,  Birmingham,  Iron  and 
Steel  Merchant.    Autten  if  Co,,  Gray's  Inn  ; 
Fellowet,  Dudley ; /Z^rcr,  Birmingham.  Feb.  14. 
Tealdi,  Pietro   Ascanio,   Manchester,    Merchant. 
Johnson    if    Co.,  Temple;    Bagshmw  if  Co., 
Manchester.    Feb.  14. 
Taylor,    Nathaniel    Henry,    Leeds,    York,    Seed 


Vertne,  Thomasi  Wobdbridge,  Soffolky  Com  Mer- 
chant.    Taylor  if  Co.,  Bedfbfd  Rov;  Ckanh- 
yard  if  Co.,  Woodbridge.     Feb.  4. 
White,  John,  King  William  Street,  West  Strand, 
Middleaex,  Chymist  and   Druggist.      Gtfwm, 
Off.  Ass. ;  Doda  if  Co.,  Northuml^rlaod  Street, 
Strand.    Jan.  21. 
Wiuftanley,  John,  Cborley,  Lancaster,  Druggist 
and  Grocer.     Chilton  if  Co,,  Chancery  Lane ; 
HaU,  Clitberoe ;  HuUon,  Bolton.    Jan.  21. 
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**  Quod  magis  ad  vos 
Pertiiiet,  et  aescire  malnm  est,  agitamvff. 


Ho  RAT. 


THE  BANKRUPTCY  COMMISSION. 

Ik  another  part  of  the  present  number  will 
be  fotkud  the  Questions  circulated  by  the 
Commissioners  for  inquiring  into  the  laws 
relating  to  Bankrupts  and  Insolvent  Debtors, 
which  are  well  worthy  of  the  attention  of 
our  readers.  We  propose,  on  the  present 
occauon,  to  advert  to  that  part  of  them 
only  which  relates  to  the  plan  suggested 
by  them  for  consideration  for  administering 
the  law  of  bankruptcy  and  insolvency. 

The  main  feature  of  this  plan  is,  to  abolish 
the  Courts  of  Ueview  and  the  Insolvent 
Debtor's  Court,  and  to  form  a  general  Court 
for  the  administration  of  the  law  relating  to 
bankrupts  and  insolvents,  such  Court  to 
consist  of  a  certain  number  of  co-ordinate 
judges,  some  to  be  stationed  in  London, 
othem  in  certain  districts  throughout  the 
coontry :  the  Court  to  have  original  juris- 
diction in  all  matters  of  bankruptcy  and 
insolvency,  subject  to  appeal  in  the  manner 
mentioned  in  the  paper  to  which  we  refer. 
The  judges  sitting  in  London  to  make 
rules,  to  be  approved  of  by  the  Lord  Chan- 
cellor ;  and  the  same  practice  to  be  ob- 
served in  the  Court  both  in  London  and  the 
country. 

We  have  no  hesitation  in  saying  tbtit  we 
consider  this  plan,  if  carried  out,  would  be 
a  great  improvement  on  the  present  mode 
of  administering  the  law  of  bankruptcy. 
We  have  no  wish  to  revive  the  angry  feel- 
ing which  was  roused  by  the  establishment 
of  the  Court  of  Bankruptcy  ;  but  it  will  be 
admitted  that  the  Court  of  Review  has  never 
acquired  the  confidence  of  the  profession  or 
the  pnUie,  and  we  cannot,  therefore,  regret 
its  abolition.  We  are  inclined,  on  the 
whole,  to  prefer  the  appointment  of  country 
tfiHnnuflsionen  of  bankrupts  to  the  admi- 
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nistration  of  the   law  of  bankruptcy  by 
means  of  circuits. 

We  collect  from  the  questions  that  the 
commissioners  have  considered  the  pro* 
priety  of  abolishing  the  distinction  between 
traders  and  others  as  to  rendering  them 
subject  to  the  bankrupt  laws ;  and  that  their 
impression  would  be  to  abolish  this  distinc-* 
tion.  We  doubt,  however,  whether  it  lA 
not  too  serious  a  change  to  be  hastily  made. 
We  fear  there  is  no  chance  of  the  report 
b^g  presented  sufficiently  early  for  car- 
rying its  provisions  into  effect  in  the  present 
session ;  but  no  answers  to  these  questions 
will  be  received  after  Easter,  when  the 
commissioners  will  proceed  to  prepare  tfaehr 

report. 

The  profession  is  now  anxiously  await- 
ing the  Lord  Chancellor's  plan  on  the  kin- 
dred subject  of  Chancery  Reform.  We  have 
already  stated  its  supposed  objects,*  and  wo 
hear  nothing  to  the  contrary.  In  the  mean 
time  all  further  progress  in  the  matter 
is  suspended.  Some  returns  have,  how- 
ever, been  presented,  and  others  are  in  pro- 
gress. 

The  Masters  in  Chancery  have  made  a 
return  of  the  number  of  warrants  on  leaving 
bills  of  costs,  and  the  number  of  warrants 
for  taxing  bills  of  costs ;  and  an  abstract 
of  the  returns,  we  understand,  is  now 
in  preparation,  showing  the  hours  and 
days  they  attend  in  their  offices,  and  the 
causes  pending  therein.  This  information, 
by  the  1 7th  section  of  the  Chancery  Regu- 
lation Act,  3  &  4  W.  4,  c.  94,  they  are 
bound  to  furnish  yearly  to  the  Lord  Chan- 
cellor, "who  may  make  such  order  for 
giving  publicity  and  access  to  such  list  as 
he  may  think  fit  ;'*  and  it  is  now  to  be  laid 
before  the  House  of  Commons. 


•  See  ante,  p.  290. 
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BANKRUPTS  AND  INSOLVENT 
DEBTORS   INQUIRY. 


Thc  following  af e  Ihe  quMtions  of  tbe  Com- 
missionen  for  inquiring  into  the  laws  relating 
to  Bankrupts  and  Insolvent  Debtors*  oddrfiued! 
to  the  members  of  the  profession.  The  scope 
of  several  of  the  questions  will  shew  ^  alteft* 
ations  which  have  been  proposed  to  the  Com.- 
missioners. 

QUBSTI0N8. 

"1.  Would  it  in  your  opinion  be.  advan- 
tageous to  the  public  that  there  should  be  one 
court  for  the  administration  of  the  laws  relating 
to  bankrupts  and  insolvent  debtors,  or  that  the 
jurisdictions  should  be  distinct,  as  at  present ; 
and  what  are  the  grounds  of  your  opinion  ? 

**  !>.  In^  your  opinion  could  the  estates  of 
bankrupts  and  insolvent  debtors  be  advanta- 
ecofisly  Miministered  under  the  same  system  of 
law^  bptu  as  applying  to  the  heavier  bank- 
liiptcy  cases,  ana  to  the  small  cases  which  now 
come  into  the  Insolvent  Debtors'  Court  ? 
•  ^9i  ¥80,  is  your  opinion  in  favour  of  the 
system  ponmed  in  the  Court  of  Bankruptcy,  or 
o^thal.wlilch  is  pursued  in  the  Court  for  Re- 
Ikif  of  Iii^olvent  Debtors,  or  of  anv  modifica- 
tion o£,  both  or  eitlier,  or  of  any,  ana  what  other 
system.  i](^  preference  to  either,  and  will  you 
state  aiw  advantages  to  creditors  which  the 
course  m  bankruptcy  has  over  the  course  in 
insolvency,  or  that  of  msolvency  over  the  course 
in  bankni^tcy? 

*^4,  Uftve  vou  had  a  knowledge,  and  how 
r^^f^lys  of  the  course  of  practice  in  the  In- 
solvent Debtors'  Court  ? 

"  6.  Have  you  known  any  cases,  and  how 
many,  in,  the  Insolvent  Debtors'  Court,  where 
you  Deliiive  that  a  better  dividend  would  have 
been  got  by  making  the  purty  a  bankrupt  ? 

^6.  Have  you  known  any  cases,  and  how 
nany»  in  bankruptcy,  where  you  believe  that  a 
better  dividend  would  have  been  got  by  the 
painty  passing  through  the  Insolvent  Debtors' 

Court? 

"  7*  Have  you  yourself  had  reason  to  know 
in  any  cases,  and' in  how  many,  that  the  pro- 
perty of  an  insolvent  debtor  has  been  dimimsh- 
ed'  to  the  prejudice  of  a  dividend,  between  the 
tiihe  of  his  going  to  prison,  and  the  time  of 
hSa,  petitiooing  Uie  Insolvent  Debtors'  Court? 

".8.  Have  you  yourself  had  reason  to  know 
in  any  cases,  and  m.  how  many,  that  the  pro- 
perty of  a  bankrupt  has  been  diminished  to  the 
pi'ejudice  of  a  dividend^  between  the  time  of 
nis  having  committed  an  act  of  bankniptcy,  and 
the  ^me  of  his  being  at^ndgad  bankrupt^ 

'*  9.  Do  you  thinK  it  would,  be  beneficial  to 
add  any,  and  if  any,  what  a^ti^  of  bankruptcy 
tg  those  npw  established  by  law  I 

"  10.  W,ould  you  think  it  desirable  that  the 
law  should,  allow  a  trader  himself  to  be  ex- 
amined ad  to  his  act  of  bankruptcy,  either  be- 
fore or  i^ter  adjudication  ?  ' 

**  11.  In  your  e3q>ericnce-  wliat  has  been  the 
effect  of  the  statute  2  and  3  Victoria,  c.  29,  in- 
tituled, *  An  Act  for  the  better  protection  of 


parties  dealing  with  persons  liable  to  the  baak- 
mpt  laws  ?' 

'*  12.  In  yom*  experience  do  traders  become 
bankrupts  by  liieir  own  consent  generally  ? 

'''13.  Would  it  in  your  opinion  be  desirable 
that  the  law  should  allow  the  property  of  a 
person,  who  is  unable  to  pay  his  deuts  m  full, 
to  bedivlded  rateably  amongst  his  creditors  by 
an  immediate  voivntaiy  process  on  the  part  of 
the  debtor  himself,  as  well  as  by  a  oonmuLsory 
process  on  the  part  of  one  or  more  crectitorB  ? 

''14.  Do  you  think  that  the  law  should  allow 
a  party,  who  is  in  debt,  not  arrested,  and  not  a 
trader,  to  seek  the  benefit  of  a  cessio  bonorum, 
where  there  are  no  bona  to  be  ceded  ? 

"  15.  Do  you  think  that  there  is  wise  policy 
in  proriding  a  facility  for  persons,  not  traderst, 
to  seek  at  their  own  convenience,  some  process 
for  getting  rid  of  their  debts  ? 

"  16.  By  the  act  1  and  2  Victoria,  c.  110^ 
for  '  Abolishing  arrest  on  mesne  process,  ex- 
cept in  certain  cases,'  more  effectual  remedies 
were  ^ven  to  judgment  creditors,  so  that  a 
judgment  creditor  may  now  get  all  the  lands, 
tenements,  and  hereditaments  of  Ms  debtor 
under  an  elegit ;  he  may  also  take  in  execution 
any  money  or  bank  notes,  cheques,  b9ls  of 
exchan^ey  bonds,  specialities,  or  other  seen- 
rities  for  money  of  his  debtor,  and  sue  in  ^e 
name  of  the  sheriff  for  the  amount ;  judgments, 
if  registered,  are  a  charge  upon. the  real  estate 
of  a  debtor,  present  or  future ;  and  govemmcut 
stock  and  shares  in  any  public  company  may 
be  charged  by  order  of  a  judge  on  apptication 
of  a  judgment  creditor.  Having  ^e  further 
remeoies  here  stated,  do  you  thi^  it  drarable 
that  a  Judgment  creditor  should  haire  the  power 
of  takmg  the  person  of  his  debtor  in  ex<BCuUo&, 
except  by  orcier.of  a  judge  upon  affidavit  of 
probable  cause  for  believing  that  the  debtor  is 
about  to  abscond  ? 

"  17.  These  additional  remedies  being  given 
to  judgment  creditors,  could  anything,  and 
what,  be  got  from  the  debtor  by  imprisopuaent 
of  the  person,  except  the  discoveiy  bgr  tfab 
species  of  duress  of  some  property  concealed  ? 

"18.  Do  you  believe  that  the  knowledge 
that  there  is  a  law  of  imprisonment  for  debt 
has  some  effect,  or  none,  in  inducing  a  man  to 
pay  a  debt,  when  it  is  demanded  ? 

^M9.  1 8  it  your  opmion  that  the  kiiowle<%e 
and  fear  of  tliat  law  has  in.  any  device  an  in- 
fluence to  make  a  man  pay  what  be  owasy.  or 
refrain  from  incurring  debt,  which:  he  would 
be  more  likely  to  incur  If  there  w.eve  no  such, 
law? 

*'  20.  Are  you  acquainted  mth  tbeopei:ation 
of  Courts  of  Requests,  and  is  it  your  opinion 
that  they  should  be  abolished  ?  ' 

"  21.  Do  you  beUeve  that  those  courta  would 
have  the  effect  \^tch  they  have  ia .  piodwang 
payment,  if/tb^yhadnot.thepQwec  of  in^^- 
sooment  ? 

"'22.  Are.  you  aware  that  process  frooLthosie 
courts  against  property  is  so   easily   evaded, 
.that  it  is  commonly  deemed  useless  to  employ 
it? 

"23.  Would  it,  or  would  it  not,  in  foar 
opinion,  be  better  for  the  purpose  of  procming 
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(li^dit  tliroi^  tSe  medium  6t  some  pro- 
piirly  concealea,  that'  a(  judgment  creditor 
stiotud  have  th6  power  (jt  bringing  his  debtor 
in  a  sumitaaiy  Way  before  a  prober  tribunal  for 
examination  as  ib  his  propertyi  and  giving  such 
tiif)tinal  a  power,  in  tue  erei^t  of  his  answers 
not  lacing  satisfeictbry,  to  imprison  the  debtpr 
until  Me  answer<id  to  the  satisfaction  bf  the 
cdttrtj  or  satisfied  the  judgin(^nt  ? 

"2^.  Do  yoU  tftink  it  niore  to  the  advantage 
of  t!h6*cre(fitoi',  that  the  debtor,  being  irx  prison 
aA  I1&  sttt,  jrhbulti  tte  the  oetitioner  for  I'elief 
aj^hsf  tfie  general'  law,  aila  have  to  show  his 
t!rie  to  the  iHdulgeUce ;  or  that  the  onU's  should 
He'oii  thie' cireditor  of  proving  ihatter  to  justify 
a  criminal  commitment  ? 

"25.  Do  you,  from  your  experience,  believe 
that  thb  (&bofition  of  arre^  on  mesne  process 
has  been  beneficial,  or  not,  to  creditors  ? 

"2(5.  l!)o  you,  from  your  experience,  believe 
thftt'itfhas  been  beneficial,  or  not,  to  debtors? 
*'^27.  Oh  wHut  sort  of  dealings,  or  business, 
\i  ybftr  e3fi>erience  on  this  head  founded  ? 

"28,  Is  it,  or  is  it  not,  in  your  opinion  es- 
s^nfial  to  ^e  di'ie  administration  ofjustice  in 
blittkito)fcy,  that  ^ach  judge  or  commissioner 
shbilld  haVe  full  power  to  enforce  his  orders,  if 
nblf  appealed  agfamst,  and  to  repress  contempts 
of  court  in  a  summai:^ '  way,  by  fine  or  im- 
prisonment ? 

*'  29^.  By  the  present  practice,  when  a  cre- 
ditoi'  wi^es  to  niake  a  man  a  bankrupt,  he 
di&kes  an  affidavit  of  hid  debtf,  which  is  filed  ia 
tfie  office  of  the  secretary  of  bankrupts,  and 
executes  a  bond  to  the  Great  Seal  in  the 
penalty  of  206/.,  conditioned*  to  proceed  in  the 
liat ;  ni$on  this  a  petition  is  prepiired,  directed 
X6  the  Lord  Chancellor,  praying  for  the  issue 
of  a  fi^t,  whereupon  the  fiat'  is  signed  by  the 
Ijotd  Chatice116*r,  and  issued  as  of  course ;  in 
your  oi^ihion  iti'  there  ahy  and  what  advantage 
to  the  tftiBlic  in  requiring  the  fiat  or  authority 
of  the  Lord'Cliancellor  to  atithorizii  the  creditor 
to  prt)secut<?  his  complaint  ? 

"30.  Would  it,  in  your  opinion,  be  more 
advadfii^^ous  thai'  the  proceedings  should 
origiiifdte  befbre  the  judg'e  or  commissioner 
who  is' to  adjudicate  upon  the  bankruptcy  ? 

**31.  Would  it,  in  your  opimon,  be  advan- 
tageous to  the'  public  that  the  judge  or  com- 
missioh^r'  who  adjudicates  the  bankruptcy, 
should  hare  jurisdiction  to  decide  upon  all 
matters  in  bankruptcy  that  used  to  be  decided 
br  the  Lord  Chancellor,  and  may  now  be  de- 
cided by  the  Court  of  Review,  subject  to  ap- 
peal? 

*•  32.  Would  it,  in  your  opinion,  be  desirable 
that,  in  eases  of  appeal,  the  appellant  should 
^ive  security  for  tne'perfbrbiance  of  the  judg- 
menti.  if  affirmed,  and  also  for  the  costs  ? 

''*33.  The  proceeding  to  make  a  trader  a 
bankrupt'  is  an  ej^  parte  proceeding,  and  .a 
trader  may  be  adjudicated  a  bankrupt  without 
ai^  pr^Tious  intlna^tlon  :  what'  is'  your  opmion 
of  this  state  of  the  law  ? 

•*  34.  SupposShg  that  you  obj(fct'to  the  pre- 
sent state  orthe  la\v  as  to  the  adjudication,  do 
vou  think  a  trader  should,  in  the  first  instance, 
hafre  ifiytke  of  tH^  hitended  proceedings  and 


be  fdlowed  to  dispute  the  adjudication  before 
Ms  property  is  taken  possession  of?  Or  if  you 
thinK  it  essential,  havmg  re^d  to  the  in^rests 
of  creditors  and  the  prevention  of  frauds,  that 
the  application  to  adjudicate  a  bankruptcy 
should,  in  the  first  instance,  be  ej?  parte,  and 
without  notice  to  the  trader,  what  is-  your 
opinion  of  a  provision  of  the  following  kind,-— 
that  upon  an  application  to  make  a  party  a 
bankrupt,  on  ejp  parte  evidence  of  the  dett, 
trading,  and  act  of  bankruptcy,  an  order  should 
be  m£ule  to  show  cause  only,  but  that,  upon 
such  order,  the  messenger  should  take  posses- 
sion of  the  trader's  property,  and  keep  posses- 
sion until  the .  order  was  made  absolute  or  dis- 
charged ;  and  that,  unless  the  trader,  within  a 
certam  time  mentioned  in  such  order,  showed 
sufficient  cause  to  the  contrary,  the  said  order, 
after  proof  of  notice  thereof  to  the  trader, 
should  be  made  absolute,  and  the  party  adver« 
tised  a  bankrupt  forthwith ;  or,  having  due  re- 
gard to  the  injury  which  a  seizure  ofproperlY 
must  produce  to  a  trader's  credit,  do  you  think 
it  would  be  more  consistent  with  justice,  and 
at  the  same  time  not  injurious  to  creditors, 
that,  instead  of  allowing  the  seizure  of  property 
upon  an  eo^  parte  application,  in  all  cases,  upon 
an  order  to  show  cause  being  made,  such 
seizure  should  be  confined  to  cases  upon  affi- 
davits, showing  probable  cause  of  the  trader 
being  about  to  abscond,  or  make  away  with 
his  property  ? 

**  35.  By  the  present  law  a  bankrupt,  who 
has  done  no  act  amounting  to  acquiescence, 
may  bring  an  action  at  any  time  (if  not  barred 
by  the  statute  of  limitations)  against  his  as- 
signees, to  try  the  validity  of  the  fiat;  so,  a 
Eerson  cluming  adversely  to  the  assignees,  if 
e  has  not  by  his  conduct  or  otherwise,  ad- 
mitted their  title,  may  at  any  time  (if  not  barred 
by  the  statute  of  limitations)  bring  an  action 
against  them,  and  dispute  the  vuidity  of  a 
fiat;  what  is  your  opimon  of  this  state  of  the. 
law? 

"  36.  Do  you  see  any  objection,  particularly 
if  the  party  be  allowed  to  show  cause  against 
the  adjudication  in  the  manner  suggested  in 
the  previous  query,  in  providing  that  the  adju- 
dication, if  the  bankrupt  do  not  appeal  aranst 
it  within  a  certain  period,  should  be  conclusive 
in  all  cases  ? 

**  37.  Would  you  rather  in  such  case  confine 
the  conclusiveness  of  the  adjudication  to  the 
bankrupt,  and  persons  indebted  to  his  estate, 
in  any  action  or  suit  brought  by  an  assignee  for 
a  debt  or  demand,  for  which  the  bankrupt 
himself  might,  had  he  not  been  adjudged  bank** 
nipt,  have  sustained  any  action  or  stut,  or  would 
you  confine  it,  as  in  the  Irish  act,  6  and  7  Will. 
IV.,  c.  14,  8.  115,  to  actions  brought  by  the 
assignees,  where  the  debt  sought  to  be  reco- 
vered shall  not  exceed  20/.  ?  , 
.  ''38.  Supposing  you  would  ooniine  the  con- 
clusiveness of  the  a^udication  as  above  stated, 
do  you  see  any  objection,  with  the  view  of 
making  persons  who  h&ve  claims  aj^ainst  as- 
signees jorosecute  such  claims  without  delay; 
in  providing  that,,  in  actions  at  law  or  suits  m 
equity  against  an  assignee  by  any  other  person, 
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the  adjudication  should  be  final,  or  that  no 
proof  should  be  required  at  the  trial  or  hearing, 
of  the  petitioning  creditor's  debt,  trading,  or 
act  of  bankruptcy,  unless  the  declaration  be 
delivered,  or  bill  filed,  within  a  certain  period 
after  the  adjudication  be  advertised,  or  cause 
of  action  or  suit  accrue  against  such  assignee, 
as  well  as  requiring  notice,  as  now,  under  the 
90th  and  91st  sections  of  the  6  Geo.  IV.,  cap. 
16,  of  the  party's  intention  to  dispute  some, 
and  which  of  such  matters  ? 

"39.  What  is  your  opinion  of  the  present 
law,  which  requires  the  signature  of  a  certain 
number  of  the  bankrupt's  creditors,  to  testify 
their  consent  to  his  havmg^his  certificate  ? 

"40.  Do  you  think  that  the  certificate  by 
the  judge  or  commissioner  of  the  bankrupt's 
conformity  to  the  statutes,  and  of  his  having 
made  a  full  discovery  of  his  estate  and  effects, 
ought  to  depend  on  the  previous  consent  of  any 
of  the  creditors  ? 

"41.  Have  vou  found  in  your  experience 
that  the  necessity  of  obtaining  such  consent,  in 
many  cases,  occasions  much  expense  to  the 
bankrupt  ? 

"  42.  Can  you  suggest  any  mode  by  which 
such  expense  might  be  diminished  ? 

"  43.  Instead  of  requiring  the  previous  con- 
sent of  creditors  to  the  certificate,  would  it  in 
your  opinion  be  more  advisable  to  allow  any  of 
the  creditors  of  the  bankrupt  to  be  heard  before 
the  judge  or  commissioner,  against  his  signing 
the  certificate? 
'  "44.  Do  you  think,  judging  from  your  expe- 
rience, that  the  supineness  of  creditors  would, 
in  the  generality  of  cases,  make  the  obtaining 
the  certificate  an  easy  thing,  by  the  commis- 
sioner or  judge  certifying  a  conformity  to  the 
bankrupt  law,  and  the  creditors  failing  to  at- 
tend? 

"46.  Or  would  this  be  likely  to  happen  from 
the  difliculty  which  an  injureS  creditor  would 
have  in  establishing  his  case  against  the  op- 
pdsmg  efforts  of  the  bankrupt's  friends? 

"46.  In  your  opinion,  should  the  conduct  of 
the  bankrupt  in  the  mode  of  contracting  debts, 
or  in  disposing  of  his  property  before  the  bank- 
ruptcy, form  part  of  the  consideration  in  grant- 
ing the  certificate? 

"47.  Would  it,  in  your  opinion,  be  advisable 
in  any,  and  if  so,  in  what  class  of  cases  to  with- 
hold the  granting  of  the  certificate,  until  after 
an  audit  or  the  payment  of  a  dividend,  or  any, 
and  what  other  time  ? 

"  48.  Would  you  suggest  any,  and  what  other 
alteration  w^ith  regara  to  the  Certificate  ? 

"  49.  Would  it,  in  your  opinion,  be  advan- 
tageous to  the  public,  that  the  judge  or  com- 
missioner, before  whom  a  bankrupt  passes  his 
last  examination,  should  have  power  to  punish 
such  bankrupt  by  imprisonment,  for  a  limited 
time,  for  great  misconduct  or  fraud  ? 

"50.  In  your  opinion,  is  it  more  advan- 
tageous to  creditors  that  the  property  of  a 
bankrupt  should  be  administered  under  a  fiat 
in  bankruptcy,  or  a  trust  deed  ? 

"51.  Do  you  believe  that  trust-deeds  arc 
more  resorted  to  than  formerly,  and  if  so,  what 
do  you  believe  to  be  the  cauie  ? 


"  52.  If,  in  any  casett,  a  trust-deed  is  to  be 
preferred,  does  that  arise  from  the  expense  of 
prosecuting  a  fiat  in  the  Court  of  Banuruptcjr  ? 

"  53.  Do  you  think  that  the  Court  of  Bank- 
mptcy  should  have  any,  and  what  power  over 
the  trustees  under  such  deeds,  and  what  pro- 
visions do  you  recommend  to  this  purpose  ? 

"  54.  Do  you  think  it  would  be  desirable  to 
abolish  the  fee  of  10/.  on  issuing  the  fiat,  and 
the  fee  of  20/.,  psdd  into  court  on  the  choice  of 
assignees,  and  in  lieu  thereof,  to  require  the 
payment  into  court  of  a  regulated  per  centage 
on  all  property  passing  through  the  court ;  or 
in  what  other  way  do  you  think  it  would  be 
desirable  to  regulate  the  fees  of  die  court,  so 
as  not  to  be  a  burthen  upon  small  estates  ? 

"  55.  Should  the  oflScial  assignees,  in  your 
opinion,  be  paid  out  of  a  joint  fund,  or  out  of 
each  estate  ? 

"  56.  In  your  opinion  ought  the  offidal  as- 
signee to  be  liable  for  damages  or  costs  in  any 
action  or  suit  for  anything  done  by  him  in  exe- 
cution of  the  duties  imposed  upon  him  as  sudi 
ofiicial  assignee  ? 

"57.  Have  you  suffered  by  fulures  in  tlie 
country,  or  have  you  had  experience  in  the 
working  of  fiats  of  bankn^tcy  in  the  country  ? 

"58.  Have  you  had  reason  to  be  satisfied 
with  the  administration  of  bankrupts'  estates  in 
the  countryr.  If  not,  state  the  giDunds  of  your 
dissatisfaction,  and  particular^  whether  the 
constitution  of  the  courts  of  commisaoners  in 
the  country,  the  uncertainty  attending  iJiese 
tribunals  both  with  respect  to  the  law,  and  die 
practice,  the  costs  of  working  fiats  in  the 
countiT,  the  difliculty  of  access  to  the  proceed- 
ings, the  want  of  publicitv,  and  the  checks  at- 
tendant thereupon,  the  delay  in  getting  in  the 
property,  the  safety  of  the  funds  when  col- 
lected, the  time  of  making  dividends,  the  num- 
ber and  the  amount  of  the  dividends,  tJte  ab- 
sence of  any  suflicient  motive  to  secure  activity 
on  the  part  of  assignees,  or  whether  any  and 
which  of  the  above  matters  form  grounds  of 
dissatisfaction  ? 

"  5.).  What  remedies  occur  to  you  as  prac- 
ticable for  any  defects  which  you  biaTe  observed 
in  the  administration  of  bankruptcy  in  the 
country  ? 

"  60.  What  is  your  opinion  of  the  following 
plan  which  has  been  suggested  to  this  commis- 
sion, either  as  a  plan  for  administering  the  bnr 
both  of  bankruptcy  and  insolvency  throughout 
England  and  Wales,  in  the  event  of  Uie  Insol- 
vent Debtors'  Court  being  abolished,  or  as  a 
plan  for  administering  the  law  of  bankruptcy 
only  ? — 

"  The  Court  of  Review  to  be  abolished. 

"  To  have  one  court  for  the  administration  of 
the  laws  relating  to  bankrupts  and  insohreots, 
such  court  to  consist  of  a  certain  number  of  co- 
ordinate judges,  some  (as  the  present  commis- 
sioners) to  be  stationed  in  London,  others  in 
certain  districts  throughout  the  country,  to  be 
determined  upon. 

"  Tlie  court  to  have  original  jurisdiction  io 
all  matters  of  bankruptcy  and  insolvency  sub- 
ject to  appeal. 

"The  law  te  be  admuiistered in  Lendon  mk 
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in  Bttch  country  districts  before  any  one  or  more 
of  the  judges  or  the  court,  subject  to  appeal  from 
the  decision  of  any  one  judge  eilher  m  London 
or  the  country  to  three  of  the  judges  in  Lon- 
don, and  in  certain  matters  and  under  certain 
restrictions  Irom  the  three  to  the  Lord  Chan- 
ceDor. 

"All  appeals  before  the  three  judges  to  be 
pit>ceeded  upon  by  vivd  voce  examination  of 
wtnesses,  (as  now  in  the  Subdivision  Courts) 
unless  the  court  think  it  expedient  under  spe- 
cial circumstances  to  receive  testimony  by  affi- 
davit. 

"  Appeals  before  the  Lord  Chancellor  to  be 
decided  upon  the  evidence  taken  before  the 
three  judges,  and  upon  that  alone,  unless  the 
Lord  Chanceflor  think  it  expedient  to  have 
further  evidence  by  vivd  voce  examination  or 
by  affidavit,  and  where  further  vivd  voce  evi- 
dence required,  the  Lord  Chancellor  to  remit 
the  case  to  the  three  judges  for  that  purpose. 
*  "The  judges  of  the  court  sitting  in  London, 
or  the  major  part  of  them,  to  make  general 
rules  and  orders  to  be  approved  of  by  the  Lord 
ChanceUor  for  regulating  the  forms  of  pro- 
ceedings, and  the  practice  to  be  observed  in 
the  court  both  in  London  and  in  the  countnr. 

"The  proceedings  before  any  of  the  judges 
in  the  country  to  be  transmitted  to  the  court  in 
London,  to  be  records  of  the  court,  and  to  be 
kept  as  such  among  the  records  thereof,  but 
the  solicitors  prosecuting  any  matter  of  bank- 
ruptcy or  insolvency  in  the  country  to  have 
office  copies  of  sucn  proceedings  in  the  same 
manner  as  solicitors  do  now  of  proceedings  in 
the  Court  of  bankruptcy. 

!*6\.  Might  not  other  matters  for  which 
now  speciu^  commissions  are  issued,  such  as 
commissions  of  lunacy, — for  assigning  guar- 
dians,—  for  examination  of  witnesses,  —  for 
taking  answers,  &c. — be  advantageously  prose- 
cuted before  any  one  of  the  judges  of  such 
court?  • 

"  62.  It  has  been  suggested  to  this  commis- 
sion, that  instead  of  having  local  judges  for  the 
country  districts,  it  womd  be  more  advan- 
tageous that  the  law  of  bankruptcy  for  England 
and  Wales  dionld  he  administered  in  the  court 
in  London,  with  the  wd  of  circuits,  for  certain 
matters,  and  with  the  power  of  appointmg  ex- 
aminers where  necessary, — as,  for  mstance,  all 
adjudications  of  bankruptcy,  and  choice  of  as- 
signees to  take  place  in  London,— the  last  ex- 
amination of  bankrupts,  and  audits,  and^  divi- 
dends to  take  place  before  a  judge  on  his  cir- 
cuit, and  the  court  to  have  power  to  appoint 
examiners  for  counties  or  districts  for  special 
purposes,  what  is  your  opinion  of  this  plan,  and 
of  the  relative  merits  of  the  two;  and  state 
fiorther,  what  part,  if  any,  of  the  business  under 
a  fiat  in  bankruptcy  you  think,  from  your  ex- 
perience, could  be  conveniently  and  efficiently 
dispatched  on  circuit  ? 

'  **  63,  If  you  do  not  approve  of  either  of  the 
plans  above  suggested,  nave  you  any,  and  what 
other  course  to  suggest  for  the  better  adminis- 
tration of  the  law  relating  to  bankrupts  and 
insolvent    debtors   throughout   Englaad   and 


•    THE  PRIVILEGE  QUESTION, 

From  an  introductory  preface  by  George 
Bowyer,  Esq.,  A.M.,  Banister  at  Law,  to  a 
reprint  of  Sir  Humphrey  Mackworth's 
pamphlet  on  Askby  v.  White  (which  has  been 
dent  U8  —published  by  G.  F  Cooper),  we  ex- 
tract the  following  passages  on  the  question 
of  the  expediency  or  necessity  of  the  privi- 
lege now  claimed  by  the  House  of  Commons. 

'*  How  have  members  hitherto  regulated 
their  conduct  with  respect  to  speeches  and 
letters  to  their  constituents  ? 

"  Speeches  and  letters  are  practically  the 
mostimportant  means  of  the  two,  for  the  justifi- 
cation of  members  before  their  coiistitutents, — 
and  vet  they  never  have  been  protected  by 
privilege.  The  difficultv,  when  it  arises,  is 
disposed  of  in  a  practical  manner,  according 
to  circumstances.  It  is  not  often  that  a 
member  is  called  upon  to  justify  a  vote  given 
in  Parliament,  by  communications  of  a  libel- 
lous character.  But  when  this  does  happen, 
the  constituent  knows  that  the  member  is 
responsible  to  the  law  for  whatever  he  s«ys  or 
writes  out  of  Parliament ;  and,  on  the  other 
hand,  the  persons  whose  conduct  he  finds  it 
necessary  to  reflect  upon,  are  aware  that  when 
the  member  has  said  or  written  no  more  than 
the  occasion  required  in  a  matter  of  public 
import,  and  (as  is  generally  the  case)  of  public 
notoriety,  they  would  have  little  or  no  chance 
of  recovering  more  than  nominal  damages. 
So  it  would  be  with  Parliamentary  papers  sent 
to  constituents.  The  constituents  would  know 
that  some  papers  could  nut  be  communicated 
to  them*  if  their  representative  is  a  minister, 
they  cannot  expect  to  hear  from  him  things 
which  it  n.ay  be  of  great  consequence  for  the 
justification  of  his  votes,  but  which  his  privy 
councillor's  oath,  or  the  interests  of  his  party, 
prevent  hiai  from  divulgitig.  In  both  cases, 
the  constituents  should,  on  the  most  consti- 
tutional principles,  exercise  forbearance  to- 
wards their  representative,  who  must  be  pre- 
sumed to  possess,  in  some  degree,  the  confi- 
dence of  a  majority  of  their  body. 

"  But  if,  among  the  papers  communicated  to 
them  by  the  member  (published  by  the  autho- 
rity of  the  House,  as  being  fit  to  be  made 
public),  there  should  be  some  expressions  on 
which  an  action  could  be  brought,  there  is  no 
solid  reason  to  suppose  thai  a  jury  would  give 
damages  against  him  or  the  publisher.  Nobody 
supposes  that  the  heavy  damages  given  in  the 
case  of  Stockdide  v.  Hansard  were  grounded 
on  any  other  reason  than  the  plea  of  privilege ; 
that  plea  made  it  of  importance  that  the  point 
of  law  arising  thereon  should  be  brought  to  is« 
sue  in  a  decisive  manner,  for  the  sake  of  future 
plaintiffs,  against  whom  'groundless  charges 
might  be  made  by  a  petitioner  or  a  witness 
before  a  parliamentary  committee,  and  dis- 
seminated throughout  the  kingdom  in  the 
imposing  form  of  a  Parliamentary  paper. 

"  The  exercise  of  very  ordinary  discretion 
by  a  standing  committee  of  the.  House,  to 
whom,  in  doubtful  cases,  it  might  be  referred. 


358 


fkf  Privilege  Qmiion, 


whether  certain  papers  should  be  pubiUbed,-*- 
woultf  re'auce  the  namfier  of  cases '  in  which 


fuch  a  q^estio^  would  arise  to  soioething  very 
insignifieant. 

'vAgain,  it  may  be  questioned,  whether  a 
nienaberiB,  in  Sirictness,  morally  j  ustified  io 
disseminating  what  is  clearly  a  Tibel,  for  the 
sake  of  shewing  the  grounds  on  which  he 
acted. 

"  But,  however  convenient  it  may  be  to  mem- 
bjcrs  that  there  should  be  no  restriction  to 
tJieir  power  of  laying  before  their  constituents 
all  the  materials  on  which  their  votes  are 
grounded ;  that  cannot,  surely,  be  absolutely 
necessary,  unless  the  character  of  a  member  be 
that  of  a  delegate  or  procurator,  bound  to 
account  with  those  whose  mouth-piece  he  is, 
for  all  his  acts  done  as  such.  Convenience^  is 
not  sufficient  to  establish  a  privilege ;  necessity 
must  be  shown.  It  would  be  very  convenient 
that  the  Commons  should  have  a  power  of  ex- 
amining witnesses  on  bath,  but  the^r  have  it 
laot.  Dut  a  stronger  argument  might  be 
urged,  that  the  House  of  Commons-^the  grand 
inquest  of  the  nattph,*  who  may  impeach  the 
greatest  persons  in  the  realm  fur  the  highest 
crimes  known  to  the  law — should  have  a  power 
of  examining  on  oath,  which  is  exercised  by 
every  petty  Court  in  the  kingdom,  than  any 
^at  can  be  brought  forward  in  support  of  thi 
privilege  of  investing  a  printer  with  an  immu- 
nity from  all  law  in  the  publication  of  parlia- 
mentary papers.  It  might,  indeed,  be  argued 
with  some  force,  that  tlM  power  to  examine  on 
oath  is  a  necessary  consequence  of  the  privilege 
of  publishing  the  result  of  the  examinations,  in 
the  manner^  and  with  the  immunities  con- 
tended for. 

"It  is  argued,  that  unless  the  privilege 
claimed  in  Stockdak  v.  Hansard  is  established, 
it  will  not  be  expedient  to  print  any  parlia- 
mentary papers,  except  for  the  use  of  mem- 
bers. .  But  it  \%  evident  that  there  are  a  multi- 
tude of  documents  relating  to  law,  finance, 
statistics,  and  public  works,  printed  by  order 
of  Parliament,  wliioh  contain  nothing  that  the 
greatest  ingenuity  could  torture  into  a  libel. 
Probably  this  is  the  most  useful  information  of 
the  kinq  that  can  be  publbhed  to  the  commu- 
nity at  large.  People  are  sharp-sighted  enough 
to  find  out  grievances  against  public  servants 
and  others,  without  parliamentary  papers.  But 
there  must  be  very  few,  if  indeed  there  are  any 
cases,  in  which  it  would  be  even  desiralile  that 
those  parts  of  a  document  which  contain  cri- 
minatory matter,  should  be  communicated  to 
the  public  in  that  shape ;  or,  that  they  should 
be  brought  before  any  persons  but  those  who 
have  to  decide  on  the  matters  therein  con- 
tained. Those  parts  mi;?ht,  in  many  cases, 
be  left  out,  after  the  requisite  number  of  copies 
have  been  struck  off  for  menribers,  and  the  re- 
mainder printed  for  the  public.  In  some 
cases,  however,  ^it  would  he  necessarjr  to  con- 
fine the  whole  document  to  the  use  of  niembers. 
With  these  precautions,  it  is  apprehended, 
that  a  verdict  would  hardly  ever  be  given 
against  the  publt]BherB  of  the  House  for  libel. 
But  if  such' a  case  should  occuf^  it  would  be 
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hy  a  vote  of  public  money. 

"  Such  a  vote  would  qf  cpi^e  be  anpopkDlar» 
and  that  iinpopularity  vvould  prpdi^uce  ^e^ ter 
caution  in  tile  committee  entrusted  with  the 
supervision  of  the  printed  papers.  It  is  ap- 
prehended that,  under  such  a  system,  the  puhlii^ 
\Vould  obtaj^  jftll  the  information  reiiuiiite  for 
every  practical' a^d  constituiiopal  pufppse. 

"Ijt  >vould,  however*  i>e  desirable  to  enact  |^ 
law  securing  members  froni  liability  tp  aa  ac- 
tion, in  caises  wl^ere  parl}amen|;.ary  pap^s.  not 
intended  for  the  use  of  any  persons  but  mein^ 
hers,  apcidentally  passes  into  otl^er  haiidf .  It 
should  be  iqcumben^  upon  the  prosecutor  IQ 
show,  in  such  case«,  i^n  intention  pn  the  part 
of  the  member  to  injure  hin^.  The  i>roseciUor 
should  also  be  reqiured  to  deny  4i£tuict}y»  bv 
affidavit,  every  material  fac(  in  the  anppoae) 
libel. 

."These  provisions  wpnU  ei^i^le  the  n^ni- 
hers  to  mak^  a  siifl^ciently  free  use  of  pprlia- 
naentary  papers  for  all  prac^cal  purpoaet^ 
without  deprivip^X^^  subiect  of  th|it  ac^ritj 
against  detaroation  of  tn^  mqst  forii^idahl^ 
kind«  to  wbipli  tbe  lawa  antf  ordinary  ju^tipi} 
alike  entitle  hipi. 

''It  would  also  deserve  gfave  conaidi^f^tioa 
whether  the  same  privilege;,  whicfi  ()elQi)|^  (fi 

Eublished  report^  of  proi:ee(i|ii(gi|  iif  Couiiia  of 
■aw,  ought  no(  to  be  extended  by  ^hp  legis- 
lature to  parliaipentary  papers^  cgo^^iiiig  the 
evidence  on  which  bill^  of  pa|ns  and  p^naltiea^ 
and  aildresses  or  botn  Houses  i^>f  the  rpqsovat 
of  public  officers,  are  founded ;  i^id  ^o  vfbe- 
ther  in  the  last-mentioned  speciea  of  case,  th^ 
Commons  pught  not  to  be  invested  with  a 
power  of  examining  on  oath. 

"Those  proceedings  being  the  jndicia) 
remedy  provided  by  the  constitu|ioQ  in  certalo 
extrao'rclinary  cases,  ouglit,  it  would  seem»  to 
be  clothed  with  the  privileges  beloonpag  to 
other  proceedings  of  like  nature.    The^  f«ai^ 

Krinciple  seems  applicable  to  inveatigationa 
efore  election  committees.  ^^ 
'*  Reasons  which  are  obvious  render  i{ 
doubtful  whether  auy  facilities  should  be  giyet 
to  proceedings  by  bill  of  pains  and  pei^aatiesj 
but  there  is  not  perhaps  apy  sufficieqUyatrpog 
ground  to  questioq  the  expediency  ^f  inmtin^ 
the  House  of  Commons  with  power  toexanaine 
on  oath,  in  the  case  of  an  address  to  the  crown* 
for  the  removal  of  a  Judge^  af  ot^er  yaUiQ 
officer. 

It  is  subQiitted  to  the  reader,  vbeth^  upon 
close  examination,  it  does  not  appear  (W 
though  the  privilege  contended  for  of  pub- 
lishing parliamentary  papers  to  tlie  whole  p^* 
tion, — of^  in  fact,  carrying  on  a  trada  ia 
parliamentary  papers  under  coyer  of  ^  tab4 
immunity  from  the  laws,  may  W  convenieoii^ 
certain  respects,  vet  it  ia  unQeceaaacy-  Gut 
nothing  short  ot  absolute  i\ecessity  COuM 
justify  the  existence  of  a  power  VA  <uiy  person 
or  body  of  men,  however  august,  to  set  ^kph 
selves  above  the  laws  whereby  the  Kiffhbi  <w]^ 
subject  are  protected  frou^  i^v^riea*  wl^^  ^  ^ 


the  chief  object  o(  all  civil  so.ciet)r  tp  pccveRt- 
'** '  If/  says  Mr.  Pcmbertonj  ia  lua  am^ffr 
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viinMt  HiWt,  'the  order  of  the  Hoit^  of 
OomtDOtA  jUstifiet  the  ptthlicarion  of  lilvels,* 
<or  If  that  term  fm  oi^eetod  to>  in  a>i«ullitSon 
<if  Mse  Btateinents  injuriovs  to  Individ tuU;)), 
•it  cw,  hy  ptrity  of  teasoiringr^  justify  the  vi- 
ofetliMi  of  copyriitht  5  it  May^  in  fact,  justify 
•ny  aot  or  vvron^  whatever.' 

*The  aothf^rity  which  the  Hoose  of  Corn* 
mons  otlf^ht  to  have,  mmI  must  have  ivlth  the 
BatioB,  rtrnriers  such  a  power  in  the  hands  of 
tiMit  «ss«mh4y  the  more  d4tag«rfMii. 

•**  It  ik  frei^lsntly  eKtretnsty  diffibuU  for  a 
man  to  cn^e  with  a  private  libber.  Bat  who 
ia  Btllficfently  powerful  liot  ito  iie  alnlost  over- 
whi'tmed  hy  4  libel  pdbltshed  .With  the  sanction 
t0f  t2ie  House  of  Comtnotist  What  then  would 
be  the  condition  of  a  man  so  placed^  if  he  t« 
M  be  precliMled  from  even  f oin;  into  a  court 
of  justice  for  Mreis } 

"  We  mutt  not  eoneeal  from  otlrselves^  that 
la  the  course  df  possible,  thoni^h  at  present 
not  probable  events,  a  time  may  come  when  h 
wkMJot^^  -Of  the  Honse  of  Commons  may  be 
dispNOsed  to  use  the  privilege  of  pablishin/t 
parliamentan^papers  for  factions  or  mali^^nant 
purposes.  We  must  not  allow  our  respect  for 
thnt  mat  assembly  to  render  as  forf^etfnl  of 
the  dthirer  attendlaff  all  uncontrollable  irres- 
ptintiMe  power,  and  the  evil  of  leaving  any 
Wron^  without  a  legal  remetfy. 

••*  Not  only,'  says  Hume,  (A.D.  1640,)  'the 
present  disposition  of  the  nation  insdred  im- 
punity to  iibellers,<«-a  new  method  of  framing 
and  dispersing  libels  was  Invented  by  the  lead* 
ers  of  popular  discontent ;  petitions  to  parlia- 
ment were  dntwn,  craving  redress  against  par- 
ticular |(ri«vanees,  and  when  a  sufficient 
OomtMr  of  signatares  were  procured,  the 
petitions  were  presented  to  the  Commons  and 
raiidOdiately  pablished.  These  petitions  be- 
came  secret  bonds  ai  association  among  the 
snbseribers,  and  seemed  to  give  luidonbted 
ismctioaed  atitfaority  to  the  complaint  which 
chey  contained/ 

*•  This  remarkable  passage  ^borrowed  from 
the  ^eat  advocate  referred  to  above)  is  suffi- 
Ctent  to  show  that  the  danger  apprehended 
A'onf  tlus  species  of  privilege  cannot  be  con- 
sidered entirelv  vitlonary. 

"  Dmj^erfteld's  case  is  an  instance  of  a  stai 
■lOre  formidable  abase.  There,  a  majority  of 
the  House  published  a  calumnious  statement, 
for  the  purpose  of  what,  in  modern  times, 
wodM  be  called  agitatiob. 

*'  Is  the  recurrence  of  such  proceedings  im- 
poraiUe? 

**The  ^tfestkm  is  df  so  much  consequence, 
^ac  If  sIvooM  not  be  answered  with  reference 
10  the  present  oalyi  but  after  prudent  consi- 
•dcration  of  what  nuy  talco  place  under  a 
dii^erent  ispecl  of  political  affiiirs. 

^  The  best  security  for  the  liberty  of  the 
■wh^cct,  and  the  balance  of  the  constitution, 
wilt  be  ftniiNl  id  a  strict  adherence  to  the 
pcf ncpkn  Ml  whM  justice  is  usually  admi- 
iristered. 

*•  Nothii^  barthcr  most  cogent  and  irrestst- 
iM§  iiecswny  ens  histify  a  depkrtnra  from 
time  principles,  and  the  denial  of  «  imcdy 
where  there  is  a  wrong/'  ' 


PRACTICAL  POINTS  OP  dENBRAL 

INTEOBST. 

PROMISSORY  NOTE. 

Xs  ttie  case  of  tl^hitcomh  v.  W^kiting,  Dou^U 
652,  It  was  lield  tliat  one  of  iwo  joint  ma- 
kers of  &  promissory  note  mighty  by  ac- 
knowledgment or  part  pajment,  take  thh 
case  out  of  the  Statute  of  Umitations  as 
against  the  other.  It  will  b^  se^en  from  the 
fottpwihg  case  that  Whitcomh  v.  W'^iifia^  is 
still  the  law  oh  tnis  poiat»  notWrthatalidlng 
some  contradictory  decisions. 

Purke^  B.— ITie  qiiesHoh  in  this  case  was, 
whether  payniehfc  of  interest  by  one  of  two 
makers  of  a  promissory  note»  made  after  the 
lapse  of  six  years  from  the  time  when  the 
note  became  due,  tbok  the  case  dut  of  the 
Statute  of  Limitations,  witK  regard  to  the 
other  co-maker.  Ktr.  Piatt  relied  upon  the 
cases  of  Atk'ms  v.  TredaM,  i  B.  &  C.  23  ; 
3  D.  &  R.  200;  nnA  Slater  i.  Lmdson,  1  ^. 
&  Adol.  396,  as  making  a  distinction,  and 
throwing  a  doubt  upon  the  old  case  ot 
tt^iitcon^,  V.  Whttlkg.  Dougl  652,  whicE 
decided  that  one  oi^  two  jdiQt  makers  o^  a 
promissory  note  might,  oj  acknowledgment 
oi-  part  payment,  Uike  the  Case  out  ot  the 
statute  as  against  the  other.  After  those 
two  caAes,  undoubtedly,  some  degree  of 
dbiibt  might  tairly  ^xist  as  to  the  prodrietr 
of  the  decision  m  the  case  of  W'httcoM 
V.  Whiting;  and  it  does  seem  it  strange 
thing  to  say,  that  where  a  person  :has  ea«^ 
tered  into  a  joint  and  several  promisaorjr 
note  with  another  person,  he  thereby  makea 
that  othe^  his  agent,  with  tfutttotit;^,  by  ac- 
knowledgment or  payment  pf  interest,  to 
enter  into  ^  new  contract  for  him.  But 
since  the  decisions  in  jftkiUM  v.  Dredaold^ 
and  Slater  v.  LawioH,  the  Court  of  King's 
B^ch  hsLire  twice  decided  that  pa5rments  by 
one  of  two  joint  makers  of  a  promissory 
note  Is  sufficient  to  take  the  case  6u£  of  the 
statute  as  against  the  other.  The  first  of 
these  cases  was  that  of  Burleigh  y.  Stott^ 
8  B.  &  C.  36.  2  Man.  &  R.  93,  where  tha 
defendant  waa  sued  ai  the  joint  and  several 
maker  of  a  promissory  note  ;  alad  there  the 
Court  held,  that  paymecit  0^  intere^  by  the 
other  joint  maker  was  enough  to  take  the 
case  out  0/  the  statute  as  against  the  de- 
fendant ;  and  that  it  was  to  be  eonsidered 
as  a  promise  by  botb,  do  as  to  ^ake  bofi& 
liable.  And  since  th«  decision  in  that  caiie, 
the  Court  of  KfAg'ii  Bench  hove  comcf  t6 
the  sanx^  conclusion  lA' the  cdse  of  Mdnder-^ 
itdn  t.  ttotertioh,  4  Man.  &  Bj4.  440  j 
which  was  argued  on  t&e  22d  of  May,  1 829, 
t  have  discovered  ay  parper  book  vlk  that 
caeci  whidi,  it  appears,  waa  aifdled  by  M^ 
Piatt  himMQlI;  and  the  Court  decided  there 
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that  an  account  stated  by  one  of  the  makers 
of  a  joint  note»  and  part  payment  of  the  ac- 
count, took  the  case  out  of  the  statute  as 
to  the  other ;  thus  confirming  the  authority 
of  Burleigh  v.  Stott.    Then  Mr.  Piatt  relies 
upon  the  distinction  in  this  case,  that  the 
payment  was  made  after  the  statute  had 
run,  and  which  was  pointed  out  by  Mr. 
Justice  Bay  ley  as  one  of  the  grounds  on 
which  he  distinguished  the  case  of  Atkwe  v. 
Tredgold  from  Whitcomb  v.  Whiting :  that 
there  the  statute  had  attached^  and  that  its 
operation  could  not  be  a£Pected  by  any  act 
of  future  payment.  But  I  find  that  in  Man- 
derston  v.  Robertson,  the  note  was  dated  the 
9th  of  July,  1817,  and  an  account  was  fur- 
nished by  one  of  the  joint  makers  on  the 
let  of  June,  1825,  to  the  payee,  taking 
credit  to  hunself  for  payments  of  interest 
after  the  six  years  had  elapsed,  but  not  be- 
fore I  and  it  was  held  that  this  was  sufii- 
cient  to  take  the  case  out  of  the  statute  as 
against  the  other  maker.     There  the  pay- 
ment was  after  the  six  years  had  elapsed, 
and  yet  it  was  held  sufficient.     The  result 
is  that  we  must  consider  the  case  of  fFhit- 
comb  V.  Whiting  as  good  law,  and  there  will 
therefore  be  no  rule.     Rule  refused.    Chan- 
nell  y.  Ditchbum,  5  M.  &  W.  494  ;  and  see 
Chippendale  v.  Thurston,  Moo.  &  M.  41 1 ; 
4  C.  &  P.  98  ;  Pease  v.  Hirst,  10  B.  &  Cr. 
122;    5  Man.  &  R.  88 ;  Wyatt  v.  Hodson, 
8  Ring.  309  ;  1  M.  &  Scott,  442 ;    Rex  v. 
Settei,  I  Ad.  &  Ellis,  196. 


NEW  BILLS  IN  PARLIAMENT. 


GRAMllAa  SCHOOLS. 

This  is  a  bill  for  improvlDg  the  condition 
and  extending  the  benefits  of  grammar  schools. 

The  objects  of  the  bill  are : 

Firsts  to  enable  Courts  of  Equity,  on  pro- 
ceedings instituted  according  to  the  usual 
course,  to  extend  the  systems  of  education  in 
grammar  schools  beyond  mereGreek  and  Latin. 

Second,  to  provide  a  method  by  which  par- 
ties connected  with  schools  may  frame  new 
statutes,  and  submit  them  for  the  approval  of 
the  Court  of  Chancery  by  a  cheap  and  sum- 
mary process. 

Third,  to  promote  the  visitation  of  schools 
by  visitors. 

Fourth,  to  facilitate  reroovalof  unfit  masters. 

Fifth,  to  make  miscellaneous  provisions. 

1  St.— General  Jurisdiction  of  C(furts,^^FovfeT 
is  given  to  Coiuts  of  Equity,  whenever  the  ques- 
tion comes  before  them,  to  extend  instruction 
to  other  branches  of  literature  besides  and  in 
certain  cases  in  lieu  of  Greek  and  Latin,  and 
to  make  other  alterations,  after  considering 
the  original  statutes  and  circumstances  of  each 
case*  and  the  intentions  of  the  founders.  The 
schools  remaining  in  all  respects,  not  expressly 
altered,  "Grammar  Schools;"  and  the  same 


qnalifications  being  continued  to  bfe  required 
in  masters Sections  1—4 

2d^Summarymodeo/ ma^ng'  newsiaiutesr- 
The  governors,  or,  in  certain  cases  of  incapa- 
city or  neglect,  the  visitor,  is  empowered  to 
draw  up  such  sututes  as  seem  required  for 
rendering  the  school  more  efficient,  and  sub- 
stantially fulfilling  the  intentions  of  the  fouo- 
ders,  according  to  the  rules  laid  down  for 
Courts  of  Equity. 

To  these  sututes  the  governors  are  to  endea- 
vour to  obtain  the  consent  of  the  visitor  (or  if 
the  visitor  is  the  person  drawing  them  up,  he 
is  to  endeavour  to  obtain  the  consent  of  any 
governors  capable  of  acting);  and  they  are  then 
to  submit  them  for  the  approval  of  the  Court 
of  Chancery .....6—10 

For  the  purpose  of  revising  such  statutes, 
the  Lord  Chancellor  is  to  select  some  one 
master  in  chancery  ;  and  for  the  purpose  of 
submitting  them  to  such  master,  is^io  »PP<»|^ 
"  a  secretary  for  grammar  schools.'  •  ..11, 12 

The  governors  (or  visitor)  are  to  transmH 
their  proposed  statutes  to  this  secretary,  with  a 
full  statement  of  the  circumstances  of  the 
school,  from  which,  and  from  the  reports  of 
the  charity  commission,  and  any  other  sources 
he  is  to  draw  up  a  statement  to  lay  before  the 
master,  with  the  proposed  sUtutes;  and  the 
master  is  to  report  upon  it  as  if  referred  to 
him  in  a  cause  pending,  subject  to  be  reviewed 
by  the  Lord  Chancellor  on  petition  by  gow- 
nors,  &c. ;  all  necessary  eorrespondeoc»  &c. 
being  carried  on  by  the  secreury.  13— 17 

The  statutes,  when  confirmed,  are  to  be  ad- 
vertised ;  and  if  any  parties  interested  in  the 
school  object,  they  may  petition  the  Chan- 
cellor to  have  them  reviewed ;  or  if  no  new 
statutes  are  made,  then  within  a  certam  lime 
after  the  first  vacancy  in  the  office  of  school- 
master, such  parties  may  pedtion  to  have  diem 

made r'r'iZ'^ 

New  masters,  on  first  vacancies,  to  be  ap- 
pointed, subject  to  a  revision  of  statutes  witta 
a  year ;  and  governors  to  have  power  to  malte 
arrangements  with  existing  roa«ters  to  reure, 
subject  to  approval  of  the  (3ourt  of  Cwnceg 

3d.— f^«/a/iw.— Visitors  are  empowered  to 
visit  once  in  every  three  years,  and  to  chane 
expenses.      If   visitor  is  incapacitated,   the 

bishop  to  visit.  .  .     ^       u-  u        :« 

If   visitor  neglect  to  visit  (or  bishop    u 

certain  cases  for  him),  the  Court  of  Chancery 

to  appoint  a  person  to  visit  pro  hSfi  '"^'^g^^S 

4th.— /lew«Hi/o/«i«#er#.— Visitors  are  cm- 
powered  not  only  to  dismiss,  but,  with  approval 
of  Court  of  Chancery,  to  allow,  in  certain  cwm. 
a  retiring  pension.  The  order  of  diamissalto 
be  subject  to  appeal  to  Court  of  Chancery; 
but  except  by  that  means  not  to  be  qac'^o^g 

6th.— A/«cWAiii<fOTM.— ModesofapplkmtioBto 
the  Court,  and  some  matters  concerning  tne 
jurisdiction  of  the  Chancellor,  are  regnlmted. 
Governors  are  allowed  to  charge  exP«"«; 
Righu  of  Ordinary  are  saved.  Constractiaa 
is  affixed  to  different  words J*—'*' 
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SUPERIOR  COURTS. 


larlr  €bRnttXior*i  Caurt.  - 

MARRISD  WOMAN. — 8BPARATB  BSTATE. ' 

A  tcMtaior  gaee  kU  daughter,  then  unmarried, 
all  hU  leasehold  houses,  ull  his  monies,  public 
stocks,  and  all  his  personal  estate  whatso- 
ever, to  her  separate  use,  free  from  the 
cOktrolor  debts  of  any  husband  she  might 
many ;  and  he  appointed  her  sole  e^tecutria 
of  his  will,  which  she  proved,  and  then 
married;  and  by  the  marriage  settlement 
part  of  the  public  stocks  was  vested -in 
trustees  for  her  separate  use  for  life,  re* 
maifUler  to  the  husband :  Held,  upon  motion 
before  the  hearing  of  the  cause,  that  no 
part  of  the  property  bequeathed,  whether 
leasehold  or  moveaile,  was  liable  to  the 
husbamPs  debts;  and  an  injunction  was 
granted  till  the  hearing. 

The  question  in  this  ca&e  was,  whether  lease- 
hold houses,  and  the  furniture  and  other  ^oods 
and  chattels  therein,  which  Iiad  been  left  by 
will  to  a  single  woman  to  her  separate  use, 
free  from  the  controui  and  debts  of  any  bus- 
band  she  might  marry,  were  liable  to  be  taken 
in  execution  on  a  Judgment  obtained  against 
her  husband,  whom  she  married  after  the 
date  of  the  will  and  death  of  the  testator, 
without  making  any  settlement  of  this  pro- 
perty. The  wiU  and  other  circumstances  of 
the  case  are  reported,  ante,  p.  123,  on  a  mo- 
tion  before  the  Hce  Chancellor  for  dissolving 
an  injunction  which  had  been  granted  cjp 
parte  m  the  wife's  bill,  to  restrain  the  sheriff 
and  Judgment  creditor  from  taking  the  goods 
&c.  in  execution.  The  Fice  Chancellor  re- 
fused that  application,  and  ordered  the  injunc- 
tion to  be  continued.  An  appeal  motion  was 
then  made  before  the  Lord  Chancellor,  who 
having  then  under  consideration  the  case  of 
Tullett  V.  Armstrong,  and  other  cases  involv- 
ing this  question  among  others,  ordered  the 
yice  Chancellor's  order  to  be  suspended,  and 
that  the  sheriff  should  continue  in  possession 
of  the  property,  but  without  selling  until  fur- 
ther order,  leaving  the  plaintiff  (the  wife)  at 
liberty  to  pay  the  amount  of  the  judgment 
and  costs  into  Court,  or  give  security  for 
them,  in  which  case  the  sheriff  might  quit 
po5ses«ion.*  The  sheriff  then  resumed,  by  his 
officers,  the  possession  of  the  bouse,  (No.  19, 
West  Square,  ^Surrey)  and  of  the  furniture, 
which  he  had  quitted  oti  the  f^ice  Chancellor's 

order. 

Mr.  fFigram  now  moved  for  his  Lordship's 
order  to  restore  the  injunction,  observing, 
after  stating  the  words  of  bequest  from  the 
will,  that  the  leasehold  houses  and  furniture, 
and  all  the  property  so  bequeathed  to  this 
lady,  were  unquestionably  her  separate  estate, 
and  that  this  case  came  within  the  principle 
of  his  LordsMp's  late  Judgment  in  Tullett  v. 
Armstrong.^  The  only  doubt  that  could  be 
raised  by  any  argument  on  the  other  side,  was 

•  See  the  report  snte,  p.  126. 
^  Ante,  p.  263. 


as  to  the  furniture  and  effects  in  the  house, 
whether  they  were  part  of  the  property  be- 
queathed to  the  lady. . 

Mr.  Russell,  on  the  same  side. — No  point 
remained  to  be  decided  now,  that  was  not 
decided  in  Tullett  v.  Armstrong,  It  teemed 
to  be  the  opinion  of  the  Fice  Chancellor  that 
in  chattels  and  ihings  moveable,  being  in  the 
husband's  possession,  there  could  be  no  trust 
for  the  separate  use  of  the  ivife,  without  the 
interposition  of  a  third  person  as  trustee, 
which  certainly  was  wanting  in  this  case.  But 
that  opinion  was  opposed  to  the  numerous 
decided  cases,  and,  among  others,  to  the  opi- 
nion expressed  by  Lord  Eldon  in  Lady  Armndett 
V.  Phipps»^  In  this  Court  it  made  no  differ- 
ence whether  there  was  such  a  trustee  or  not, 
the  husband  himself  becomes  a  trustee  for  the 
ivife  in  the  absence  of  any  other.  There  could 
be  no  pretence  for  saying  that  all  this  property 
was  not  the  wife's  separate  estate,  but  it  would 
be  contended  that  as  the  husband  was  living 
with  the  wife,  in  the  possession  of  the  boose 
and  chattels,  they  became  liable  to  his  credi- 
tors. 

Mr.  BetheU,  for  Holmes,  the  jud|^eot  cre- 
ditor, said,  it  did  not  appear  by  a  published 
note  ^  of  this  case '  when  it  was  before  the 
Court,  that  his  Lordship  expressed  any  opinion 
on  the  merits.  The  property  in  question  was 
of  a  twofold  description,  being  partly  lease- 
hold and  partly  moveable.  All  had  been  be- 
queathed by  tne  testator  to  his  daughter,  who 
was  at  the  date  of  the  will  and  at  Uie  time  of 
the  testator's  death,  an  unmarried  woman,  and 
who  then  had  an  unquestionable  right  to  dis- 
pose of  all  the  property.  The  testator  added 
to  his  bequest,*  a  clause  that  it  "  should  not  be 
liable  to  the  controui  or  interference  in  any 
way  of  any  person  or  husband  she  may  be  mar- 
ried to."  The  question  was,  whether  that 
clause  created  such  a  trust  as  excluded  the 
marital  right,  where  no  third  person  was  inter- 
posed, to  support  the  distinction  between  legal 
and  eauitable  ownerihip.  There  was  no  doubt 
that  this  Court  holds  that  no  trust  shall  fail 
for  want  of  a  trustee,  and  therefore  the  heir 
is  sometimes  held  to  be  a  trustee  for  some 
purposes,  and  so  also  in  cases  of  gifts  to  the 
separate  use  of  a  married  woman,  thoii|^  the 
law  vests  the  legal  ownership  in  the  hasbaad. 
yet  equity  holds  him  to  be  a  trustee  for  her; 
Bennett  v.  DaviSi^  Parker  v.  BrookeS  These 
cases  had  no  application  to  the  present  case, 
the  first  being  a  devise  of  freehold  lands  to  a 
married  woman  and  her  heirs ;  the  latter,  a 
gift  of  leasehold  premises  also  to  a  married 
woman  for  her  life,  and  to  her  children  after 
her  death,  and  there  being  special  clauses  ex- 
cluding the  husband  in  each  case;  whereas, 
in  the  present  case,  property  was  given  abso- 
lutely to  a  single  woman,  to  become  her  sepa- 
rate estate  on  her    marriage,    the  will  not 

«  lOVcs.139;  seep.  150. 

^  The  report  in  the  Leg.  Obs.  ante,  p.  125. 
The  same  bad  been  Just  handed  up*  to  his 
Lordship  by  Mr.  fTigram, 

•  1  P.  Wms.  316.  f  9  Vm.  5tt. 
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creation  any  trust.  The  general  rule  was, 
that  where  a  woman  has  moveable  property 
OTer  which  she  has  absolute  power  of  dispos- 
insf,  that  property  becomes  the  husband's  by 
the  marriage.  With  respect  to  leaseholds  and 
choses  in  action  belon||^inj^  to  the  wife^  the 
husband  acquires,  by  the  marriaj^e,  not  the 
immediate  possession  of  them»  but  a  capa- 
city to  reauce  them  into  possession.  In 
j^ttderson  nc.  ^ndersonjs  a  case  in  some  re- 
spects like  the  present,  the  wife's  separate 
estate  was  held  to  be  confined  to  the  leasehold 
property,  and  not  to  include  the  furniture  and 
other  effects  in  the  house,  although  they  had 
been  purchased  by  the  wife  out  of  the  bequest 
to  her  to  her  separate  use  before  her  marriage. 
(The  learned  counsel  upon  reading  the  report, 
admitted  that  the  case  was  not  so  much  in 
fa?or  of  his  argument  as  he  had  supposed,  but 
he  submitted  that  it  was  not  against  nim.)  In 
the  present  case,  the  husband  appeared  to  the 
world  to  be  the  owner  of  the  house  and  furni- 
ture ;  he  dwelt  in  it  with  his  wife,  and  ivaa 
complete  master  of  it,  to  all  appearance.  The 
sheriff  had  not  any  notice  of  a  trust  for  the 
wife  when  he  took  the  goods  in  execution 
under  the  otl:er  defendant's  judgment. 

The  Lwd  Chancellor, — Judgment  and  exe- 
cution do  not  bind  trust  property,  and  there 
are  numerous  cases  in  bankruptcy  where  they 
have  no  such  effect. 

Mr.  Bethell. — ^Though  not  in  bankruptcy, 
yet  generally  they  were  allowed  to  have  a 
binding  effect.  If  the  doctrine  of  protecting 
trust  property  was  to  be  extended  to  concealed 
trusts  between  husband  and  wife,  it  would 
open  a  wide  door  to  fraud,  for  which  such 
facility  would  be  afforded  in  cases  where  no 
trustees  are  interposed. 

The  Lord  Chancellor, — As  to  concealment, 
the  same  might  happen  even  where  there  are 
trustees ;  the  creditors  could  not  or  might  not 
know  of  the  trust.  I  do  not  know  what  case 
may  be  made  at  the  hearing  of  the  cause,  but 
it  appears  to  ine  at  present,  according  to  the 
doctrine  laid  down  in  Tullett  v.  Armttrong^ 
that  this  id  a  trust  for  the  wife's  separate  use. 
The  principle  of  my  decision  there  was,  that 
any  man  marrying  a  woman  having  property 
to  her  separate  use,  and  no  settlement  being 
mrade  of  it,  must  take  it  as  he  finds  it ;  that,  a 
trust  for  the  wife's  separate  use  attaches  on  it 
on  the  marriage,  and  continues  during  the 
coverture.  If  this  plaintifl  had  been  married 
before  the  testator's  death,  the  husband  clearly 
could  not  take  the  property,  but  whether  any 
act  was  done  by  the  wife  before  the  marriage  to 
give  the  property  to  the  husband,  was  another 
matter,  which  would  appear  at  the  hearing, 
depending  also  on  the  settlement  that  was 
e.xecuted. 

Mr.  BethelL — ^That  settlement  gave  nothing 
to  the  wife  that  she  had  not  before ;  but  it  gave 
the  husband  an  interest  in  6000/.  bank  stock, 
part  of  the  property  left  to  the  lady,  and  it  was 
silent  as  to  the  rest.  The  wife  might  at  any 
time  transfer  ^ny  part  of  the  property  to  her 
husband.    The  moveable  property  required  no 

r  2  Myl.  &  K.  427. 


act  of  the  wife  to  give  it,  for  marriage  gives 
it.  In  this  and  other  points  of  view,  this  case 
was  distinguishable  from  that  of  Tulleii  v. 
Armstrong. 

Mr.  Paynter  for  the  sheriff,  said  he  was 
ready  to  submit  to  any  order  the  Court  would 
be  pleased  to  make. 

The  Lord  Chancellor.^The    principle  is 
that  when  property  is  given  to  a  woman  for 
her  separate  use,  upon  her  subsequent  mar- 
riage, a  trust  attaches  on  that  property  for  her 
use  during  the  coverture.     At  present,  he 
could  not  say  whether  such  was  the  case  here 
but  he  suggested  an  inquiry  before  the  master 
to  ascertain  how  much,  if  any,  of  the  property 
seized  by  the  sheriff  and  now  in  his  possession 
was  the  property  left  to  the  plaintiff  by  her 
father's  will,  and  also  (on  Mr.  mgramU  sug- 
gestion,) how  much  of  it  was  purchased  by  the 
wife  by  the  property  so  left  to  her. 

Mr.  Wigram-'KtkA  the  sheriff  ought  to 
withdraw,  as  the  leasehold  houses  are  ample 
BPCurity  for  ihe  debt,  and  it  is  not  likely  the 
plaintiff  will  remove  the  property,  or  any  part 
of  it,  during  the  proposed  inquiry.  According 
to  the  evidence  now  before  the  Courts  all  the 
propertv  was  the  wife's. 

The  Lord  Chancellor, -^l  cannot  remove  the 
sheriff's  officer,  nor  say  this  is  the  wife*«  pro. 
perty.  That  is  the  subject  for  inquiry  before 
the  master. 

Mr.  fTigram.^Vfe  are  ready  to  give  a 
charge  on  the  whole  of  the  property,  for  so 
much  as  may  be  found  by  the  master  not  to  be 
the  trust  property  of  the  wife. 

The  iA>rd  Chancellor, — I  cannot  vary  the 
former  order.i»    The  security  must  be  for  all 
that  the  judgment  creditor  and  the  sheriff  may 
be  entitled  to, — the  costs  to  be  reserved  to  the  • 
hearing. 

Newlandi  v.  Holmee  and  Papnter,  Sittings  at 
Lincoln's  Inn,  February  28th,  1840. 

Gurrn'iK  3Behc|i, 

[Before  the  Four  Judges.] 

POOR  LAWS. 

The  Poor  Late  CommMoners  have  no  au^. 
ihoriiy  to  isttte  to  an  incorporated  union, 
,  formed  under  Cilltert'i  Acty  an  order^pttrU 
of  which  impose  new  duties  on  one  of  the 
officers  of  the  union,  and  thus  occasion  a 
necessity  for  a  new  salary  to  be  granted 
to  him  i  and  such  order  being  bad  as  to 
part,  and  being  an  entire  order ^  is  bad  as 
to  the  whole,  and  must  be  quashed. 

In  this  case  a  certiorari  had  been  applied  for 
to  bring  up  an  order  of  the  Poor  Law  Com- 
missioners, dated  on  the  13th  of  March,  1S37, 
in  order  to  cyuash  the  same,  on  the  ground 
that  it  contained  directions  which  the  Com- 
missioners had  no  right  to  g|ve.  The  parts 
specially  objected  to  were  as  follotll^— 

"Besides  the  performance  of  the  duties 
herein  specified,  with  relation  to  the  accounts 
of  the  incorporation,  and  the  general  obser- 
vance and  execution  of  all  lawful  orders,  regu* 

^  See  p.  125,  ttnte. 
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UrtioMi^  and  ifitHiictioiM  of  the  Poor  Li^ 
Cominissioiieri,  and  the  gnardianr,  the  fol- 
lun'Mi^  shall  he  tile  particular  ditCiea  of  the 
several  paid  officers  enumerated  :"— 

''The  following  shall  he  the;  dutf^  of  vlie 
clerk :" 

"  To  prepare  or  stiperintend  the  preparatron, 
and  take  measures  for  eavorifiK  the  prompt  atad 
correct  retwn  of  all  such  statistical  informa- 
tion and  reports  as  may  he  retjuilred  for  the 
poblic  serWce." 

*'  The  pauper  descriptioff  book,  wMvh  sbal) 
conlain  a  statement  of  the  nanves  and  descrip- 
tion of  all  paupers  in  the  incorporation,  ar- 
nuif^ed  accordhi^  to  their  respective  parishes  ; 
and  partipulaTs'  respecting  them,  according  to 
the  heaitings  of  the  several  columns  in  form 
numbered  9,  that  is  to  say,  &c/* 

The  case  wtm  argued  some  time  since,  and' 
the  Court  took  time  to  consider  the  judgment. 
The  foctsof  the  case,  and  the  arguments,  are 
sufficiently  referred  toin  the  judgment. 

Ijord  Oenman  delivered  judgment  in  this 
case.— This  corporation,  which  was  a  unlcn  of 
parishes  for  the  relief  of  the  poor,  was  formed 
under  the  22  Q.  3,  c.  SS ;  and  the  question 
here  is,  as  to  the  authority  of  an  order  issued 
by  the  Poor  Law  CommiMioners  with  respect 
to  the  corporation.  It  was  said  in  the  argu- 
ment here^  that  the  Poor  Law  Amendment 
Act  expressly  saved  Gilliert's  Act  in  all  miit- 
ters  in  ^vhich  the  regulations  of  the  latter  were 
not  specifically  altered  by  the  former.  Under 
Gilbert'e  Act  the  overseer  is  to  pay  from  tiiiie 
to  time  to  the  treasurer  of  the  united  parishes, 
their  due  proportionniird  quota  of  the  several 
expencea  attending  the  poor  therein.  The 
treasurer  under  that  act  is  to  disburse  the 
money  under  the  orders  of  the  guardian^,  add 
the  visitor  is  to  examine  and  pass  the  accounts 
after  ibev  have  been  verified  on  oi(th  by  a  jus- 
tice of  the  peaee ;  and  he  shall  settle  the  aci- 
counts  between  the  guardians  and  the  treasurer 
if  any  dispute  shall  arise  respecting  the  same. 
These  are  the  provistions  made  under  that  act 
for  the  duty  ot  auditing  tlte  accounts,  and  we 
cannot  but  think  that  the  expenditure  under 
such  provisions  might  be  inadequately  watched. 
For  under  the  provision  respecting  the  settle- 
ment of  the  acoounts  between  the  guardiaps 
and  the  treasurer,  if  any  dispute  shall  arise 
respecting  the  same,  it  is  clear  that  so  long  as 
no*  dispute  arises— so  long  as  the  guardians 
awl  treasurer  are  agreed,— the  visitor  has  no 
right  to  interfere.  And  even  when  he  does 
interfere  in  the  case  of  a  dispute  between  them. 
It  does  not  appear  that  he  has  a  right  to  do 
more  than  to  ascertain  the  amount,  and  accu- 
rately settle  the  sum  in  dispute.  So  that  he 
does  not  appear  under  that  act  to  have  any 
control  over  the  overseer  with  *vhom  the  ex-, 
penduure  originatee,  as  to ^tbe  nature  of  that 
expenditure.  Bsit  whatever  we  may  think  of 
the  suffieieficf  of  these  powers  of  the  visitor 
und^r  that  act  to  regulate  the  charges  upon 
the  fumlsof  illeipHrish,  it  seems  to  be  admitted 
that  a  neoeasicybae  arisen  for  an  inspection 
and  audilinf  of  ^  the  parish  accounts  in  such  a 
manner  as-thr  visitor  under  that  act  had  no 


right  to  ihake.  ff,  th^refbre,  Ae  Poor  LaW 
Commiesionerff  hod  a  right  to  appoint,  as  they 
have,  an  inspector,  they  hod  no  right  to  appoint 
him  for  the  purpose,  among  other  things,  of 
inspecting  the  accounts.  There  is  nothing  in 
snch  a  righf  of  appointment  inconsistent  with 
the  previsions  of  Cfilbert*s  Act.  The  guardians 
are  indeed  subjected  to  a  new  control,  but  that 
arises  from  the  declared' necessity  of  aiiditing 
the  account's-.  The  visitof  may  discharge  hU 
duties  xm^t  tfic  ofd  act,  but  the  auditor  b 
speciatHy  appointed  by  the  new  atcl  to  perform 
dutier  of  a  new,  but  n^t  of  an  inconsistent 
kind.  The  order  of  the'  Poor  Law  Commis- 
sfon^rr  is  therefore  firee  frbm*  ohjeaiou  on  this 
head.  Then  it  is  stated  to  be  necessaiv  to  have 
the  aasislonce  of  on  intelligent  clerk,  to  do 
what  thtf  commissioners  require.  The'  trea- 
surer nowjyerforms  all  the  duties  at  present 
requited  in  that  office,  ffis  duties  under  Gil- 
bert's Act  were  coilfintgd  to  the  receipt  and 
expendiiare  of  money ;  smd  sbme  notion  may 
be  formed  of  tht!  limited  nature  of  those  dot iei», 
when  we  recoHoct  that  hU  salary  is  fixe«l  by  the 
12th  section  of  that  act,  to  the' small  sum  of 
lOf.  per  annum.  The  commissioTters  may,  no 
doubt,  appoint  an  auditor  to  perform,  in  a 
better  mannei",  the  old  duties  of  the  visitor, 
but  by  their  order  other  duties  are  now  im- 
posed upon  him — duties  which  appear  to  us  to 
go  l>eyond  the  limits  of  the  power  of  the  Poor 
LafW  Commissioners  under  lue  recent  act;  aiid 
it  is  not  suggested  that  they  derive  any  autho- 
rity in  this  matter  fh)m  any  other  source.  It 
may  be  very  proper  to  takle  measures  to  ensure 
correct  returns*  ofall' such  statistical  reports  as 
the  comntisiiohcrs  may  deekri  it  requisite  to 
possesr  fur*  the^  ptdiKc  setVtcti.  This  may  be 
a  very  desirable  unitter,  but  this  nfew  labour 
must  lie  paid  for:  that,  therefore,  wotild  be  a 
new  exi>euce,  and^the  rbirtmlssionets  have  no 
right  to  impose  sircft  new  expense  on  a  parish  ; 
andthe  li^hcfiris  ttio'rembte  to  \ie  considered 
as  rendering  the  matter  ns  one  within  their  juris- 
dicriun,  as  coming  within  the  necessary  regu- 
latUnft^for  the  adinihistrhtioin  of  relief  to  the 
poor.  That  part  of  the  order,  therefore,  (and 
the  order  is  entire)  is;  in  our  opinion,  beyond 
the  power ofthecOmrmissioners  lomake,  and  the 
order  itseif  cannot  consequently  be  supported, 
because,  l»eitig  an  entire  ordtr,  and  oife  part  be- 
ing ba\l;  the  whole  becomes  invalid,  \Ve  have 
pointed  out  air  ihtee  matters  ib  order  to  show 
ho^  far  their  authority  can  be  legally  and  pro. 
perlf  exercisedwthbot  inconvenience.  It  does 
so  happen' li^f^thiit 'in  tlifs  particular  case  their 
awthority  has  bfeetf  exceeded.  The  onlcr 
therefore;  miisfbe  qdaslied. 

ne  QUeenr.  The Ptmi-  Law  CommMnwers, 

ti.  1.  io40.    Q.  D.  F,  J. 

I^XKCUtrbW    OF    POWBR.-*  POLICY    OF   IN$r« 

rANCe.— PAYMENT    OF    PREMlUMa. ^prw. 

Cli?AL  AJ^D  AGBNT. 

Dlr^iom  from  attimntred  ta  HBopermaa  r» 
effect  a  ii/e-poiky  in  their  tnht  nam^  d^ 
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nol.miihorixe  them^  to  effect  it  in,  their  own 
name  and  that  qf  anotjker^  io  as  to  charge 
theauvred  mtk  the  premium  paid, 
Woiton  »llewefi  cauae  BgnniM  a  rule  nisi  oH- 
tmme6  by  iCeiijf  for  a  nonauit.  it  wat  ao  act! on 
of  aasttinD^U  for  money  pakH  aadt  o»  a»  ae^ 
cputtt  staled,  to.whicb.  tlie  dafendaDt- pleaded 
njDD-a8t<uti4>afti.  It  appeared  fcoto.  the  aHi- 
davita  tbat  tlie  plaiptift  and  biti  deceased  part- 
ner Sle\yart,  baa  been  navy  agents,  and  in  tbat 
rapacity  had  heen  employed  by  the  defendant. 
On  tbe'26tb' April,  1^2,  the  defendant  ifetn^ 
ladfliteA  to  tha  plaintiff  and  Stewart,  wrote 
tbew  a  letter,  in  whi«h»  after  statinir  titeihe 
faful  api^arad  biifcitio.  the  dicectoFS  oC  a  lite 
a^uranee  oflfjce,  be  went  on  to  aay,  *'  1  request 
that  yoo.will  et^ct  an.  insurance  on  my  life  for 
200/.,  Cor  seven  yeart^  and  continue  the  pay. 
ment  of  the  premiuroa,  as  this  insurance  is  for 
tlla  purpose  of  aecoriii^  my  deht  to  yon,  you* 
loa^  liaae  ia  effected  in.  your  own  names,  and' 
itcuiay  be  aaai^ned  t<a  me  in  tbe  event  of.  your 
d4£lu«  being,  satw&ed^"  I^  appoarad.  furiber, 
tb^t  in.  pur^suanre  of  tke  abov^  instructions^  a. 
policv  waa  effected  on  the  defendant's  life, 
which  bavin  j^  been  allowed  to  expire  at  the  end. 
of  two  years,  was  renewed  in  1834  for  the 
residiio  of  the  seven  years  {  and*  it  ^vas  for  tfa« 
pacoiinana  on  this. policy,  which. had  been  paid 
by  the  plaintiff  and  his  deceased  partner,  tbat. 
this  action  ^«a^  brought.  In  order  to  support 
the  plaintiff 'a  caae,  the  letter  having,  been 
proved,  the  first  policy  was  put  in,  to  which 
there  vras  a  subscribing  witness,  who  not  beinpf 
in  attendance,  it  was  proved  he  was  kept  away 
by  illnesa,  and  the  policy  was  read.  The  se- 
cond policy  was  thea^  put.  in,  and  it  appeared 
that  Uiia  had  been,  taken,  in.  tbe  names  of 
QarroBk  Siewarl,  and  Smith,  the  latter  havings 
been.ti4^eA  iota  tha  firmr  after  th^  authority 
^iyeii  Uy  the.  defenilant«  It  was  objected  that 
tHis  policy  was  not  warranted  by  tha  authority, 
a^d:>bereiorcrtbat  the  iilaiatiff  could  aol  ne- 
cover  foR  payments  made,  in  respect  of  ii^ 

ff^atson  slieAved  cause,  and  contended  that, 
as  to  the  reception  of  the  first  policy  in-  evi- 
dence, it  was  immaterial,  the  action-not  having 
been  brought  in  respect  of  it.    As  to  the  other 
point,  the  plaintiff  and  Stewart  were  requested 
tp  pay  the  premiums  on  the  first  poliqr,  and 
the  second  was  granted  on  the  surrender  of  the 
first ;  the  policy  was,.at  all  events,  on  the  life 
of  the.  defendant.    It  was  immatenaLin  whose 
name  tbe  ppUey.  was  effected  9  the  olivet  of  it 
was  simply  to  sei-ure  a  debt  due  to  tha  ^m, 
and  to  re-asiiign.it, to  the  defendant  when  that 
debt  wa«  tsatiatied.    Suppose  the  insurance  had 
not  been  kept,  up,,  a^d  an  aciioat  bad  been 
br/tujsjbt  by  the  defendant,  the  damages  must 
bare  fallen*  on  the  firm.    Thie  policy  was  re- 
newed m\  name«  which  effectuated  the  object, 
of  tbe,  deiendam'j.  order,  and  tbat.  was  done 
with-  tlie  monry  of.the  Uvo  partners.    The  jury- 
by  their  verdict  have  found  the  authority  to 

luake.tbep^ymeuta. 

Bompas,  Serjt.,  ICelltf  and  Petersdorff^  in 
anpport  of  the  rule.  '1  his  is  npt  a  question  of 
agencv;  but  of  interests  Stewart  and  Barron 
were  interested  in  the  first  policy,  the  debt 


being  due  to  them ;  il  was  therefore  neeetsary 
to  produce  the  first  policy,  and  that  has  nof 
been  properly  proved.  On.  the  serond  poinr, 
bo4vever,  the  defendant  is  clearly  entitled  to  n 
nonsuit.  Tliey  effect  a  policy  in  their  own 
names  and  in  the  name  of  a  stranger  tm  tbe 
defendaikt  All  authorities  should  l>e  strictly 
pursued,  Comw  Dig.  Attorney,  r*  11,  Kl  Thia 
is  ai>  authority  to  do  a  particular- aet,  and  ihe 
plaintiff  has  exceeded  it.  Attwood  v.  Man^ 
nings,^  Vind  Fenn  v.  .^irrrt«aA,l»  ar£  deeiaive  in 
favour  of  tbe  defendant.  Suppose  the  defen- 
dant'a  executor  were  sued  for  thed^br,  wmikt 
payment  to  Smith  l>e  an  answer  ?  op>  suppose 
Smith  released  the  debt. 

Botanquet,  J. — ^This  is  an  action'  by  a  sorw^ 
viving  partner,  for  premiums  paid- on  a  poUey^ 
which,  it  in  alleged,  tvaa  effected  by  the  det^m- 
dani'a  authonity  ;  the  defendant  authorized  bis 
agents  to  effect  a  policry  in  their  own'  namea 
for  seven  years.    This  policy  is  efiected*  ac- 
cordingly. At  the  end  of  two  years  it  is  suffered' 
to  lapse ;  in  tlie  mean  time  a  new  partner  is 
taken  in,  and  another  policy  is  effected  for  the 
remaining  portioo  of  the  time.    Tbe  aettonia 
then  brought  for  tbe  premiums  on  the  second 
policy,  which  was  etiected  in  tbe  names  of 
Barron,  Stewart  and  Smart.    A  paper  purnorC* 
iug,  to  be  a  policy  for  seven  years,  was  tendered 
in  evidence  to  support  the  piaintiff.'scaae,  and 
tbe  subscribing  ivUness  not  being  prodttced)  it- 
was  alleged  tbat  be  was  ill.  That  excuse,  Imw. 
ever*   was   clearly,  insufficient;    bat'  it  was 
further  said  that  this  |>olioy  waa  imnmlerin('C» 
the  case.    Tbat  question  it  is  unnecessary  to 
determine :  the  policy  was  received,  and  it  is 
impossible  to  say  that  it  did  not  influence  the 
jury»    Jt  does  not^  however,  distinctly  appear 
that  leave  was  reserved  by  tbe  learned  judge 
to  enter  a  nonsuit  on  this- point ;  and  it  there* 
fore  becomes  neceaaary  to  consider  the  second 
question,  whi<,'h  is  tins :   it  appearing  that  a 
policy  is  executed  of  a  different  description 
from  that  for  which  the  original  authority  was 
given*  was  that  iu  la«v  authorized iby  (he  defon«- 
dant  ?  for  if  not^  the  monef  was  not«  paid  on 
account    of  the- defendants     Gould  we  sa^ 
that  the  letter  would  authorise  the  agents 
to  give  the  name  of  a  different  person  as  the 
person  insured,  and  on*  thst  ground  call  upon 
the  oiSre  to  pay  in  tbe^  event  of  hia*  deaths? 
If  we. could  not^  it  aeema  in*  thia  caae  thirt 
there  was  no  authority  to  effect*  the  preaent 
policy jL  and  it  dora  not  seeus  to*  haw  been 
adopted  or  recognized  in  anyaubaequent  c^r« 
respondence  between  the  partiea;  but  it  is 
aaia,  tbat  if  a  policy  waa. authorized  by  the 
defendant,  any  names  might' be  used  as  the 
a^nts;  and  that  tlie  dffendantcouUt  not  h^ 
prejudiced  by  ir«    la  that  clear?  Tbe  caae  of" 
death  baa  already  been  pnl:  so  the . case  of  a 
rcb»se,  and  many  others  mighi  be  niven.    \t( 
seicms  to  ine  that  there  was  no  ex«euiiion>  oft 
the  authority  in.  terms  or  by  constmctiwn* 

Ershine,  J. — I  am  of  tbe  same  opinion.  It 
may  be  said  that*  the  production  of  tbe 
first  policy  was  not  neeessary;  buf  it  dees 
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not  therefore  follow  that  it  did  not  In- 
fluence the  jary.  On  the  second  ^int,  1  am 
of  opinion  that  there  was  no  authority  to  effect 
this  policy  in  the  name  of  Smith.  It  is  said 
that  the  defendant  could  not  be  prejudiced.  I 
think  he  mi|^ht.  I  will  put  only  one  case :  if  an 
action  were  brought  by  the  plaintiffs  for  this 
money  a^^inst  the  executors  of  the  defendant, 
thev  could  not  set  off  any  money  which  might 
be  m  the  hands  of  Smith. 

Mnule,  J. — On  the  first  point,  the  document 
which  was  put  in,  had  a  strong  bearing  in  the 
plaintiff's  favor.  Its  being  necessary  or  not 
18  no  test  or  criterion  whether  it  was  properly 
admitted  or  not  -  the  plaintiff  chose»  at  all 
events,  to  put  it  in.  Besides,  it  is  clear  that 
it  was  the  duty  of  the  plaintiff  to  produce  the 
policy,  and  shew  that  It  was  executed.  On 
the  other  point,  I  think  that  it  is  clear  that  the 
money  was  not  paid  under  the  authority  of  the 
letter  of  26th  April,  1 832.  The  provision  was 
for  the  benefit  of  Barron  and  Stewart.  It  might 
not  perhaps  be  necessary  to  construe  it  strictly 
or  literally.  I  should  have  been  disposed  to 
have  given  it  a  construction  that  would  have 
justified  any  names  bi*ing  introduced  that 
were  for  the  benefit  of  Barron  and  Stewart,  if 
that  could  be  done  in  such  a  way  as  to  make 
no  difference  to  the  defendant.  That  was  not 
the  case  here.  The  new  name  introduced 
might  have  varied  the  defendant's  situation 
altogether. 

Rule  discharged.— ^ffrron,  eurmving partner 
^Stewart,  v.  Fttzgendd,  H.  T.  1840.    C.  P. 
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COURTS. 


F011M6  OF  WEIT8  OF  CA.  8A. 

HUan^  Term,  Zd  Victoria,  1840. 

It  18  oaDXRBD,  That  the  following  forms  of 
writs,  tramed  by  the  Judges  pursuant  to  the 
statute  1  &  2  Victoria,  o>  110,  s.  20,  be 
used  from  and  after  the  firtft  day  of  next 
Easter  term  ,  in  the  cases  to  which  they  are 
applicable,  with  such  alterations  as  the  ma- 
ture of  the  action,  the  description  of  the 
Court  in  which  the  action  is  depending,  the 
character  of  the  parties,  or  the  circumstances 
of  the  case  may  render  necessary  ;  and  that 
in.  all  cases  in  which  the  judgment  is  for  a 
penalty  and  the  plaintiff  seeks  to  obtain  in- 
terest, there  shall  be  a  memorandum  on  the 
back^  or  at  the  foot  of  the  writ,  directing 
the  sheriff  to  levy  the  amount  of  the  sum  of 
money  really  due  and  secured  by  the  penalty, 
and  of  the  ^images  and  costs  recovered,  and 
interest  thereon  at  the  rate  of  four  pounds 
per  centum  per  annum  from  the  time  when 
the 'judgment  was  entered  up,  or  if  it  was 
entmd  up  before  the  first  of  October,  1 838, 
then  from  that  day ;  and,  that  in  the  cases 


in  which  the  amount  for  which  the  judgment 
has  been  given  is  less  than  tiie  amount  of 
the  sum  of  money  really  due  and  secured 
by  the  penalty  and  the  damages  and  costs 
recovered,  and  the  interest  thereon  calcu- 
lated as  aforesaid,  it  shall  be  stated  in  the 
body  of  the  writ,  that  the  sheriff  is  to  levy 
interest  at  the  rate  of  four  pounds  per  cen- 
tum per  annum  from  the day  of , 

and  on  the  back,  or  at  the  foot  of  the  writ, 
there  shall^  a  memorandum  as  above  di- 
rected ;  and)  that  in  the  case  of  an  asaess- 
ment  of  further  damages  under  a  writ  of 
eeire  facias  pursuant  to  the  statute  of  8  &  9 
William  3,  it  shall  be  stated  in  the  body  of 
the  writ  of  execution,  that  the  sheriff  is  to 
levy  interest  on  the  damages  assessed  and 
costs  taxed  in  that  behalf  at  the  rate  of  four 
pounds  per  centum  per  annum  from  tiie  day 
on  which  execution  was  awarded,  unless 
execution  was  awarded  before  the  first  of 
October.  1838,  and  in  that  case  from  tiiat 
day: — But  it  is  fubthsb  o&ok&bd,  that 
any  variance  not  being  in  matter  of  sub- 
stance, shall  not  affect  the  validity  of  tiie 
writs  sued  out. 

[The  forms  of  the  writs  will  be  given  in 
the  next  number.] 


THE  EDITOR'S  LETTER  BOX. 


The  only  important  alteration  in  our  List  of 
Law  Bills  since  last  week^  is,  that  a  bill  is  to 
be  brought  in  "  to  give  summary  procectioa  to 

{>er8ons  employed  in  the  publication  of  Psr- 
iamentary  Papers.'' 

The  Questions  at  the  Winter  Ezaminatioa 
in  the  Faculty  of  Laws  at  University  College, 
London,  will  probably  be  inserted  in  our  next 
Number. 

The  letter  of  "A  London  AUomey"  shsll 
be  inserted. 

We  are  informed  that  in  our  List  of  Bam- 
ters  called  for  Hilarv  Term,  1840,  we  hare 
omitted  the  name  of  Henry  Villiers  BiUing- 
httpst  Taylor.  This  gentleman  was  called 
by  thelltRMle  Temple  on  the  1 7th  January, 
1840 ;  and  Mr.'Whmr  ovas  called  on  the  24ch. 

A  correspondent  inquires  whether  4t4s -the 
practice  of  country  solicitors  to  pay  tbdr 
clerks  the  commissioners'  fee  of  ld#.  4^.  npoa 
takiog  chancery  answers,  whenever  they  are 
named  in  a  commission,  and  if  not,  why  not  ? 

The  valuable  communication  of  *'  Ebor"  is 
printed,  and  shall  speedily  be  inserted. 

Erratum, — p.  ^1,  as  to  the  power  of  Judra 
to  stay  proceedings,  for  "now"  read  ••  no.'" 

Several  Numbers  of  this  work  having  beea 
repriated,  imperfect  sets  may  at  present  be 
completed.— The  full  price  will  be  given  by 
our  publisher  for  any  of  the  foUowinip  Nam. 
bers,  viz.  338,  340, M\,m7. 


SClie  Ueqal  ^h^tv'otv^ 


SATURDAY,  MARCH  14,  1840. 


**  Quod  maffis  nd  nos 
Pt»rtinet,  «r  fii»»rir«»  uuiluin  «st,  Ai(ir.MiiMi5. 


HORAT. 


THE  PRIVILEGE  BILL. 


Wb  have   hitherto  abstained  from  taking 
any  active  part  in  the  discussion  which  has 
now  occupied  so  much  of  the  attention  of 
the  profession  and  the  public  for  the  last 
three  years,  with  respect  to  the  privileges 
of  the  HoU&e  of  Commons,  and  we  only  now 
advert  to  it  because  it  has  at  last  assumed  a 
practical  form   in  the  shape  of   the   bill 
brought  into  the  House  of  Commons  by 
Lord  John  Russell,  '*  to  give  summary  pro- 
tection to  persons  employed  in  the  publica- 
tion of  parliamentary  papers."     In  common 
with  the  great  majority  of  the  House  of 
Commons,  we  approve  of  this  step,  and  we 
trust  that  it  will  lead  to  a  satisfactory  ad- 
justment of  the  present  differences  between 
the  Courts  of  Law  and  the  House  of  Com- 
mons, which  every  one  must  deplore.     The 
disputed  points  have  been  somewhat  nar- 
rowed of  late.     The  greatest  legal  autho- 
rities in  the  House  of  Commons,  the  At- 
torney  and  Solicitor   General,   the    Lord 
Advocate,   &c.  on  the   one  side,   and  Sir 
William  FoUett,  Sir  F.  Pollock,   and  Sir 
Edward  Sugden  on  the  other,  are  agreed 
that  in  the  particular  case  the  publication 
by  Messrs.  Hansard  of  the  Report  of  the 
Inspectors  of  Prisons  was  justifiable ;  and 
should   have  been   privileged;    but  these 
latter  learned  persons  have  stoutly  main- 
tained that  the  imprisonment  of  the  sheriffs 
and  the  legal  advisers^  of  Stockdale  was  not 
so,  under  the  circumstances ;  and  it  will  be 
conceded  by  all  that  nothing  but  the  ex- 
treme necessity  of  the   case  could  justify 
their  detention  for  one  moment.     Let  us 
consider,  therefore,  the  remedy  proposed 
by  the  present  bill. 


*  See  p.  377,  post,  for  a  report  of  the  meeting 
of  attorneys. 

TOi«.  XIX — KO.  679. 


It  recites  that  it  is  essential  to  the  due 
and  effectual  exercise  of  the  functions  and 
duties  of  parliament,  and  to  the  promotion 
of  wise  legislation,  that  no  obstructions 
should  exist  to  the  publication  of  such  of 
its  reports,  votes,  and  proceedings,  as  either 
House  of  Parliament  may  deem  fit  to  be 
published;  and  it  enacts  that  where  any 
person  is  sued  or  prosecuted  civilly  or 
criminally  for  the  publication  of  any  report, 
votes,  or  proceedings,  under  the  authority 
of  either  House  of  Parliament,  such  person 
may  leave  at  the  office  of  the  Court  wherein 
any  such  suit  or  proceeding  is  commenced, 
or  with  the  ofiicer  whose  duty  it  may  be  to 
sign  such  judgment,  a  certificate  under  the 
hand  of  the  Lord  Chancellor,  &c.  or  the 
Speaker  of  the  House  of  Lords^  or  the 
Clerk  of  Parliament,  or  of  the  Speaker  of 
the  House  of  Commons^  or  the  Chief  Clerk 
of  the  same  House,  stating  that  such  civil 
or  criminal  proceeding  is  commenced  in  re- 
spect of  the  publication  of  reports,  votes,  or 
proceedings,  by  autiiority  of  the  House  of 
Lords,  or  of  the  House  of  Commons ;  and 
after  the  delivery  of  such  certificate  ''no 
proceeding,  writ,  or  process  whatever,  shall 
be  had,  executed,  or  prosecuted,  in  such  civil 
or  criminal  proceeding ;  but  the  same  civil 
or  criminal  proceeding,  writ,  and  process, 
whether  heretofore  commenced,  prosecuted 
or  issued,  or  hereafter  to  be  commenced,  &c. 
shall  be  taken  to  he  finally  concluded,  deter- 
mined, and  superseded,"  By  sect.  2,  pro- 
ceedings against  persons  acting  under  war- 
rants granted  by  the  Speaker  of  the  House 
of  Commons  during  the  present  session  of 
parliament,  are  stopped;  and  by  sect.  3, 
th.e  act  is  not  to  affect  the  privileges  of 
parliament. 

The  bill  was  read  a  second  time  on  Mon-. 
day  last,  and  will  pass  the  House  of  Com- 
mons without  any  serious  opposition. 
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We  have  received  the  following  snggea- 
tion  for  the  amendment  of  the  bill  from  a 
learned  correspondent :  — 

It  seems  to  me  the  common  law  remedy  of 
the  subject  for  a  libel  in  the  Queen's  Courts 
18  likely  to  he  seriously  affected ;  and  it  is  only 
fair  that  if  the  Courts  are  not  to  do  justice, 
that  a  remedy  should  at  least  be  provided  by 
the  New  Privilege  Bill. 

Seeing  also  that  a  breach  of  privilege  may 
have  iW)  origin  in  libe'.lous  matter  improperly 
Introduced  by  witnesses  in  deposi lions  before 
committees  of  the  [louse,  and  printed  in  their 
reports,  and  circulated  throughout  tlie  empire, 
1^  which  libellous  mntter  a  subject  may  Im* 
seriouslv  injured,  and  such  matter  in  all  fair- 
ness and  justice  ought  in  many  cases  to  be  et- 
?uneed,  I  l>eg  to  propose  a  new  clause  to  the 
Vivilcge  Bill,  that  on  petition  to  the  House 
from  the  injured  party,  the  House,  anxious 
that  nubudv  should  be  wronged  without  a 
remedy,  will  c(»nsider  such  petition;  and  if 
the  same  be  expedient  and  jubt,  and  not  against 
the  privileges  of  the  House,  they  will  direct 
the  same  tu  be  expunged  accordingly. 
The  feftlowing  is  the  proposed  clause : — 
Whereas  in  some  cases  serious  and  grievous 
injury  may  arise  to  indtvkluals  by  libellous 
matter  being  improperly  introduced  by  wit 
nedses  in  depositions  before  the  comuiitteea  of 
the  House,  printed  in  the. reports  of  the  Hous«, 
and  circulated  throughout  the  empire;  and 
whereas  in  justice  to  such  pereons  so  aggrieved 
a^  aforesaid,  such  matter  ought  to  be  ex  ' 
panged ;  be  it  enacted,  &c.'that  on  petition  to 
the  House  of  Commons  by  such  injured  party, 
ihe  sud  Housft  will  eonsidentuch'jieticiun^  and 
if  tlie  prayer  of  such  petition  be  expedient  and 
Just,  ana   not  ai;ain>t  the  privileges  of  the 
House,  the  said  I  ionise  will  expunge  the  same 
accorduigly ;  and  if  just  and  expedient,  will 
irilow  such  injured  party  to  proceed,  and  such 
person  is  hcrcliy  uutbnrised  to  pri»ceed  by  ac- 
tion agalast  the  libeller,  and  recover  damages 
and  costs.  . 

■  ■»■■  ■  I  ■     ■  I 

PllECEUENCY  OF  PRINCE  ALBERT. 


In  last  Friday *8  Gazette  appears  the  follow- 
ing announcement :  "  March  5.—  Her  Ma- 
jesty has  been  pleased  to  declare  and  ordain 
that  Field  Marshal  His  Royal  Highness 
Francis  Albert,  &c.  Duke  of  Saxe  Coburg 
and  Gotha,  K.  G.,  .Her  Majesty's  Consort, 
shall  henceforth  .upon  all  occasions,  and  in 
aill  meetings,  except  where  otherwise  pro- 
vided by  act  of  parliament,  have,  hold  and 
enjoy  place,  pre-eminence,  and  precedence, 
next  to  her  Majesty."  This  announcement 
is  in  accordance  With  the  view  which  we 
have  already  taken  of  this  subject,"  and 
will«  AS  we  think,  meet  the  convenience  of 
thp  case,     lliis  royal  warrant  or  dcclara- 

•  Sec  anie,  p,  273,  307- 


tion  leaves  the  qoeation  unsettled,  as  to  the 
precedency  of  the  Prince  in  the  House  of 
Lords  or  in  the  Privy  Council ;  hut  it  will 
give  his  Royal  Highness  rank  next  to  the 
Queen  every  where  else,  "  at  ccremomals 
of  every  description,  at  royal  marriages, 
christenings  or  funerals,  at  banqueto,  pro- 
cessions, and  courtly  receptions,  at  instal- 
lations and  investitures,  at  all  xdigious, 
eivU,  or  military  celebrations,  upon  all  oc- 
casions, formal  or  social,  public  or  private." 
(see  ttn$e,  p.  808).  during  the  Ufc  of  her 
Majesty.  Prince  Albert  will  therefore,  on 
all  such  occasions,  rank  before  both  heirs  ^• 
parent  and  heirs  presumptive  to  the  tfanae. 
llien  as  to  the  doubtful  cases :  we  pre- 
sume it  is  not  the  intention  of  the  priace  to 
accept  a  peerage,  and  if  so,  precedence  m 
the  House  of  Lords  is  of  no  consequence  to 
himi  it  is.  however,  probable  that  he  will 
be  created  a  Privy  Councillor  ;  but  here,  on 
all  ordinary  occasions,  he  would  stand  next 
to  her  Majesty.  This  is  clearly  sIiowa  by 
a  good  authority  on  this  point. 

"  If  the  Queen,  therefore,  should  be  advised 
to  grant  to  her  Royal  Consort  letters  patent  of 
precedence  immediately  next  to  her  own  per- 
son,  and  at  the  same  time  make  him  a  Pnfy 
Councillor,  there  would  be  bo  practical  diffi- 
culty with  rejrard  to  his  place  at  tlie  council 
board,  notwilhsundinj(  the  le^jal  exceptiou; 
there  custom  has  in  a  grcitl  measure  saperseded 
law.    The  occasions  are  very  rare  when  any  of 
the  Royal  Dukes  are  present ;  and  upon  aU 
others  the  prince  would  sit  upon  the  ngbt 
hand  of  her  Majesty,  and  preceflcncc  %vould  be 
conceded  to  him,  as  a  matter  of  course.    The 
council  board  is  no  longer  what  it  was  m  the 
days  of  Henry  8^  at  which  time  the  kioK  sat 
there  rejfulariy  in  person.    The  greater  part 
of  I  he  Privy  Councillors  were  in  conbtanl  at- 
tendance  upon  him.    (Sir  H.  Nicolas' Pi efiice 
to  Council  Register,  vol.  I,  p.  13)      Th^T  re- 
sided  in   the  Court,  and   accnmpanied  huu 
wherever  he  went;  much  (thouxh  far  from  all) 
of  the  most  imponant  business  of  the  state 
was  transacted  iherc,  and  the  ortler  of  sittmjir 
when  the  members  had  to  deliver  their  opi- 
nions eeriat'm,  beifinning  wiih  the  lowest,  wjs 
not   iniporiuut.      Councils  are    now   merely 
formal  assemblies,  for  the  expechiion  of  ctT- 
titin   orders*   which  must  emanate   from   th*- 
sovereign  in  person.    Wbeu  any  of  the  R<ty*l 
Diikfs  are  present,  ibey  sit  nexi  the  Queen  on 
ber  right  hand,  the  Lord  President  always  next 
ber  on   her  left.      And  although  Uic  Lord 
President,  and  the  Chancellor,  when  prcucnt, 
sit  on  cither  side  of  the  Queen,  all  the  other 
ofticers  are  indiscriminately  placed.    It  would 
not,  probably,  be  deemed  advisable  to  go  Iwick 
to  tlie  end'  of  the  seventeenth  century  for  a 
precedent,  or  it  would  be  found  that  Prince 
(Jeorge  of  Denmark  sat  in  council  wiih*ut 
taking  any  oatbs ; .  not,  therefore,  as  a  Pniy 
Councillor,  bus  pro  /louorii  cttutd.     He  always. 
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however,  occupied  the  place  of  honor,  and  his 
atteudance  was  very  reg^ular,  though  there  is 
no  record  of  his  having  ever  taken  the  oaths ; 
and  at  the  accession  of  king  William,  when 
all  the  Privy  Conncilloni  were  sworn,  it  is  ex- 
presLly  staled  that  Prince  George  was  not.  He 
was  Brst  brought  into  council  by  James  2d,  in 
person,  and  placed  on  his  right  hand,  but  not 
aworn."     The  Precedence  Question,  pp.  22, 23- 


ON  THE  PRACllCB  OF  RETAINERS. 


Tms  is  a  subject  of  great  practical  interest 
to  the  profession,  and  an  opinion  we  are 
enabled  to  lay  before  oar  readers  affords  us 
an  opportunity  of  making  some  observations 
on  the  subject,  of  which  we  shall  avail  our- 
selves. 

The  following  circumstances  have  lately 
occurred  in  a  cause  at  the  Rolls.  The  plain- 
tiff gave  a  special  retainer  to  Mr.  Pemberton. 
One  of  the  defendants  afterwards  gave  the 
usual  notice  to  dismiss  for  want  of  prosecu- 
tion, llie  plaintiffs  on  this  motion  gave  a 
motion-paper  to  Mr.  Hetkerington,  their  ju- 
nior counsel,  to  undertake  to  speed  ;  giving 
of  course,  no  brief  to  Mr.  Pemberton  on  the 
occasion.  On  this,  the  defendant  contend-* 
ing  that  the  plaintiff's  retainer  was  ip^o  facto 
gone,  gave  a  retainer  to  Mr.  Pemberton  for 
the  defendant.  The  cause  lately  coming 
into  the  paper,  the  question  of  retainer  had 
to  be  decided,  and  a  case  was  prepared,  and 
by  Mr.  Pemberton  submitted  to  Mr.  Knight 
Bruce,  whose  opinion  was  in  the  following 
words  : —  '*  '' 

"  An  appearance  for  a  plaintiff  on  a  de- 
fendant's notice  of  motion  to  dismiss  the 
bill  is  materially  different,  I  apprehend,  from 
a  motion  of  coarse.    • 

"  It  must  depend  on  the  circumstances  of 
the  particular  case  whether  the  motion  to 
dismiss  ought  to  be  granted,  or  if  refused, 
npon  what  terms;  and  although  it  hap. 
pened  in  the  present  instance  that  the  mo- 
tion was  to  be  met,  and  was  met  by  an  un- 
dertaking to  speed,  and  that  only,  I  think 
the  case  must  be  treated  for  the  present 
purpose  in  the  same  way  as  if  an  opposition 
of  a  different  character  had  been  offered. 
The  kind  of  defence  can  create  no  distinc- 
tion. It  seems  to  me  that  the  plaintiff's 
retainer  was  lost,  and  that  the  defendant, 
who  retained  Mr.  Pemberton  on  tlie  19th 
nit.,  is  the  party  whose  brief  Mr.  Pemberton 
shotild  hold  on  the  hearing." 

"  T.  Knight  Bruck." 

5th  March,  1840. 

The  case  stoted  that  a  fee  of  a  guiaeit 
had  a^tofdly  been  given  with  the  |notion-pa- 


per  to  Mr.  Vetherington,  but  that  it  was  so 
given  by  mistake,  the  usual  fee  being  stated 
by  the  Clerks  in  Court  to  be  half- a- guinea 
only.  It  will  be  seen  that  the  opinion  of 
Mr.  Knight  Bruce  treats  this  fact  as  immate- 
rial>  and  had  it  been  otherwise  it  can  hardly 
be  considered  that  the  mere  fact  of  paying  a 
larger  fee  than  the  practice  warranted  could 
have  affected  the  question  at  issue.  The 
question  in  truth  was,  whether  a  party  who 
has  given  a  retainer  loses  the  benefit  of  such 
retainer  by  omitting  to  give  the  counsel  re- 
tained a  brief  on  a  motion,  which  is  a  usual 
half  guinea  brief. 

On  the  question  so  stated,  Mr.  K,  Bruce' a 
opinion  is  not  only  in  the  affirmative,  but  ma- 
king the  nature  of  theopposite  party's  motion 
the  test  of  the  obligation  of  the  retaining 
party  to  ^ve  a  leading  brief ;  it  in  fact  afiirma 
thatupon  every  application  to  which  a  defence 
may  on  any  supposed  case  be  set  up,  and  in 
spite  of  their  being  in  fact  no  ground  or  in- 
tention to  raise  any  defence  at  all,  the  re- 
taining party  is  nevertheless  bound  to  give 
a  brief  for  no  other  cause  than  to  preserve 
his  retainer.     This  proposition,   stated  in 
other  words,  is  that  on  every  application  be- 
fore the  Court  there  must  either  be  an  ac- 
tual brief  delivered,  or  a  fresh  retainer  given. 
Now  leaving  the  above  rule  to  have  its 
own  effect  on  the  common  sense  of  mankind, 
both  in  the  profession  and  out  of  it,  let  us 
consider  for  a  moment  a  little  of  the  theory 
of  the  doc^ne  or  practice  of  retainer. 
.   In  the  obscurity  in  which  the  origin  of 
the  practice  is  involved  we  may  well    be 
permitted  to  speculate  upon  its  having  ori- 
ginated in  the  delivery  of  the  brief  itself. 
On  parties  becoming  involved  in  litigation, 
and  desiring  to  have  the  benefit  of  some 
known  and  efficient  counsel,  the  first  thing 
he  would  do  would  be  to  get  Ids  brief  up 
hastily,  and  deliver  it  first,  so  as  to  outstrip 
his  adversary.     Haste  would  beget,  first, 
defectiveness  in  the  brief;  next^  a  fornud 
brief  merely ;  and  lastly,  a  mere  skeleton 
brief— or,  retainer — but  the  effect  and  rea- 
soning would  be  the  same— the  counsel 
holds  his  brief,  or  retainer,  and  his  services 
in  the  cause  are  secured. 
I      But  what  services  ?    One  would  suppose 
such  services  as  the  party  retaining  might 
need — not  that  the  retainer .  would  be  a 
burthen  rather  than  benefit,  and  compel  him 
to  take  the  services  when  no  need  of  any 
existed ;  or,  as  in  the  present  case,  to  com- 
pel him  to  pay  fees  thrice  as  large  as  the 
ser\'ices  justified  or  the  practice  warranted  ! 
And  it  is  not  to  be  forgotten  that  the  agreed 
effect  of  a  retainer  is  only  to  entitle  the 
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party  giving  it  to  notice  of  performance. 
If  the  opposite  party  give  or  tender  a  brief, 
it  is  qnite  agreed  that  the  retainer  can  only 
be  sustained  by  the  party  actually  giving 
a  brief,  but  the  rule  now  laid  down  makes 
the  non-delivery  of  a  brief,  whether  the 
opposite  party  tenders  one  or  not,  ipso  facto 
an  abandonment  of  the  retainer  given,  with- 
out the  least  ground  for  any  presumed  in- 
tention to  such  effect. 

There  is  another  point  in  which  this  rule 
as  to  retainers  may  be  considered,  and  that 
is.  as  it  affects  the  interest  and  opportunity 
of  advancement  of  the  junior  members  of 
the  bar ;  and  it  is  only  matter  of  surprise 
that  they  have  not  long  since  taken  it  up ; 
it  is  well  known  that  it  is  not  overlooked  by 
them. 

If  neither  the  high-minded  leaders  of  the 
bar,  nor  the  self-interest  of  their  junior 
brethren  will  save  us  from  this  special 
pleading,  in  which  the  above  rules  tend  to 
involve  all  branches  of  the  profession,  it 
will  behove  the  solicitors  to  take  the  matter 
into  their  own  hands,  and  in  their  hands  the 
evil  seems  to  admit  of  an  easy  remedy. 
Let  the  profession  but  determine  amongst 
themselves  to  consider  a  retainer  once  given 
as  good  during  the  continuance  of  the  cause, 
and  an  end  would  thus  at  once  be  put  to 
these  "  nice  points"  on  the  neglect  of  re- 
tainers, the  only  effect  of  which  is  to  increase 
outlay  and  loss,  and  to  encumber  the  pro- 
fession with  additional  rules  for  the  benefit 
of  those  who  may  delight  in  **  sharp  prac- 
tice." 

It  is  true  that  such  a  rule  would  be  found 
difficult  to  be  acted  upon  in  all  cases,  and 
might  be  restricted  in  practice  to  causes 
between  respectable  offices  (where  indeed, 
we  believe,  it  is  very  much  acted  upon  at 
present)  but  this  would  remedy  more  than 
half  the  evil ;  and  the  remedy  might  be  still 
further  extended  by  an  understanding  be- 
tween the  parties  that  in  each  particular 
cause  and  at  the  commencement  thereof, 
a&  soon  as  a  retainer  was  given,  its  effect 
should  be  considered  agreed  upon  as  above. 

We  may  return  to  this  matter  on  a  fu- 
ture occasion. 


TRUSTS  FOR  SEPARATE  USE. 


Sir, 
On  reading  your  observations  in  p.  276,  ante, 
wherein  you  say  "  we  hold  that  when  the 
marriage  takes  place,  it  (the  trust  for  separate 
use)  will  become  effectual  whether  the  clause 
against  anticipation  be  inserted  or  not.'*    I  was 


struck  with  what  appeared  to  me  a  confound- 
ing uf  tbe  two  cases  of  a  trust  for  separate  use 
only,  and  ^  trust  for  separate  use  teithout  power 
of  alienation — and  I  was  in  a  great  measore 
led  to  form  this  opinion  by  your  immediately 
precedinji^  observatioua.  On  the  whole,  how- 
ever, after  consideration,  and  by  rejeeting  the 
words  from  "  whether,  Sfc,*^  as  surploaage,  1 
came  to  the  conclusion  that  your  meaning 
simply  was,  that  a  trust  for  separate  use  was 
valid  durinif  a  future  coverture. 

But  on  perusing  in  page  313,  your  remarks 
of  acquiescence  upon  the  letter  of  your  cor- 
respondent H.  B.,  I  cannot  view  them  in  any 
other  light  than  as  a  confirmation  of  my  first 
impression,  that  you  were  confounding  the 
two  distinct  cases  I  have  mentioned — and, 
subject  to  your  correction,  I  must  consider 
your  opinion  to  be,  that  a  trust  for  separate 
use  cannot  exist  during  coverture,  unless  it  is 
protected  by  a  restraint  on  anticipation, — and 
that  if  not  so  expressly  protected,  the  restrunt 
will  nevertheless  attach  as  a  matter  of  comae, 
for  after  having  said  in  p.  2/5,  what  I  have 
before  mentioned — you  say  in  p.  313,  ''We 
intended  to  have  said  whether  the  clause 
against  alienation  be  inserted  or  not,  i.  e.  the 
gift  over  in  that  event  to  some  other  person. 
In  the  case  of  TuUett  v.  Armstrwsg,  ante, 
p.  264,  it  will  be  seen  that  '  the  second  gifi 
under  the  first  will,  was  not  accompanied  with 
the  restraint  on  alienatiun,'  although  in  other 
gifts  by  the  same  testator  there  was  this  re- 
straint,  and  the  Lord  Chancellor  held  that  this 
made  no  difference,*  but  that  '  if  separate 
estate  wan  to  be  supported,  it  must  he  sup- 
ported on  both  branches.' 

In  venturing  to  question  the  correctness  of 
your  opinion,  and  that  of  H.  B.  as  to  the  effect 
of  the  recent  decision  in  Tullett  v.  Armstrong, 
I  would  ftrst  beg  to  call  your  attention  to  the 
state  of  the  decisions  at  the  time  of  the  Lord 
Chancellor's  judgment  in  that  case. 

In  Newton  v.  Reid,^  the  Fice  Chancellor 
had  decided  that  a  restraint  on  alienation  at- 
tached to  a  trust  for  separate  use  did  not 
extend  to  future  coverture ;  but  in  Benson  v. 
Benson,*  and  Dames  v.  Thornycroftfi^  he  ex- 
pressly said  that  he  considered  the  question  of 
the  validity  of  trusts  for  sepomte  use  untouched 
by  that  decision,  and  he  decided  the  latter 
case  in  favour  of  the  validity  of  such  a  trust 
during  a  subsequent  coverture.  Lord  Cotten- 
ham's  observations  in  Massey  v.  Parker,*  (which 
was  a  case  of  separate  use,)  were  groundcil 
upon  the  doctrine  of  Newton  v.  Reid,  (a  case 
of  restraint  on  alienation)  it  not  having  at  that 
time  occurred  to  him,  '*  that  the  separate  es- 
tate could  survive  to  a  subsequent  coverture, 
stripped  of  the  protection  which  the  prohilii- 
tion  agfldnst  anticipation  gives  to  it,  and  which 
alone,  in  many  cases,  prevents  it  from  being 
an  evil  rather  than  a  benefit  to  the  wife,"  (see 
his  Lordship's  observations  in  Tuliett  v.  Arm- 
strong.)    But  it  may  also  be  observed  thai  his 


•  Where  does  the  Lord  Chancellor  say  this? 
b  4  Sim.  141.  c  6  Sim.  126. 
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Lordship  decided  Stife  v.  Everitt,'  (a  case  of 
restramt  on  aliemition)  contrary  to  that  of 
Newton  v,  Reid, 

But  his  Lordship,  at  the  commencemeut  of 
his  judgment  in  'Pullett  v.  Armtirong^  says  as 
follows :  "  The  question  in  this  case  is  as  to 
the  clause  against  anticipation— but  I  agree 
with  the  Master  of  the  Rolls  in  thinking  it 
not  only  embraces  the  question  of  separate 
estate,  which  has  been  the  subject  of  much 
discussion,  but  that  these  two  questions  are 
identical  as  to  the  prineiptes  which  must  re- 
gulate the  decisions  upon  them ;  by  which  I 
mean,  if  the  case  be  of  a  separate  estate  wUh- 
out  power  of  anticipation,  it  must  exist  with 
that  qualification,  if  it  exist  at  all ;  and  there 
is  no  principle  upon  which  it  can  be  held  that 
the  8q>arate  estate  operates  during  a  coverture 
subsequent  to  the  gift,  but  the  prohibition 
against  anticipation  with  which  the  gift  was 
qualified,  does  not.*' 

Here,  as  well  as  in  the  sentence  you  quote, 
"  that  if  separate  estate  is  to  be  supported,  it 
must  be  supported  on  both  branches,"  it  is 
obvious  that  his  Lordship  is  referring  to  trusts 
fbr  separate  estate  without  power  of  anticipa^ 
tion,  and  it  cannot  be  inferred  that  he  meant 
to  say  that  a  trust  for  separate  use  is  invalid 
daring  coverture,  untess  tt  is  accompanied  by 
a  restraint  on  alienation,  but  that  where  the  two 
have  been  joined  together,  one  cannot  exist 
unless  the  other  does. 

H.  B.,  in  support  of  his  opinion,  quotes 
the  following  observations  of  the  Lord  Chan' 
ceilar : — "After  the  most  anxious  considera- 
tion, I  have  come  to  the  conclusion  ihat  the 
jurisdiction  which  this  Court  has  assumed  in 
similar  cases,  justifies  it  in  extending  it  to  the 
protection  of  the  separate  estate,  with  its  quali- 
Jlcations  and  restrictions  attached  to  it,  through- 
out the  subsequent  coverture,  &c."  But  his 
Lordship  is  evidently  here  again  referring  to 
trttsts  for  separate  use,  accompanied  by  a  re-- 
strains  on  alienation;  and  when  lie  talks  of 
protecting  the  separate  estate  with  its  qualifica- 
tions and  restrictions  attached  to  it,  he  is  over- 
ruling the  opinion  expressed  by  the  Fice 
Chancellor  in  Daffies  v.  Thornycroft,  ''  that 
although  the  prohibition  against  anticipation 
cannot  operate  during  a  subsequent  coverture, 
the  property  may  maintain  its  qnality  of  sepa- 
rate estate." 

In  support  of  the  new  I  take  that  a  trust 
for  separate  use,  not  accompanied  by  a  re- 
straint on  alienation,  is  valid  daring  a  subse- 
quent coverture  as  against  the  marital  rights 
of  the  husband,  I  would  refer  you  to  the  cases 
of  Jacobs  V.  Amyatt,%  Anderson  v.  Andersonfi 
Simson  v.  Jones}  Davies  v.  Thornycro/t^John- 
son  y.  Johnson}  and  the  more  recent  decuion 
of  the  Master  of  the  Rolls  in  Scarborough  v. 
Barman  affirmed  by  the  Lord  Chancellor  on 
appeal  along  with  Tullett  v.  Armstrong,^  But 
I  also  hold  that  property  so  held,  may  be 
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alienated  by  the  wife  daring  her  coverture, 
(see  the  observations  of  Ijord  Cottenham  im- 
mediately following  the  sentence  quoted  by 
H.  B. ;  also  Fettipace  v.  Gorges,^  Parhes  v. 
fThitc'o  Master  v.  Hobbs,^  and  Tullett  v.  Arm- 
strong,  as  to  the  second  dense  in  the  will, 
where  there  were  no  words  prohibiting  alieii- 
ation,)4  even  to  her  husband.  Pybus  v.  Smith  J 

I  beg  to  apologise  for  the  length  of  these 
remarks,  but  I  have  been  anable  to  shorten 
them  so  as  to  exi>ress  my  meaninfjf  fnlly*  and 
still  farther  apologies  will  be  due  if  I  should 
have  misunderstood  your  observations. 

Ebor. 

P.S.  I  venture  to  suggest  whether  you  are 
not  attributing  different  meanings  to  the  words 
anticipation  and  alienation,  which  in  these  cases 
are  undoubtedly  synonymous. 

[If  we  have  ever  been  inadvertently  led  to  a 
wrong  conclusion  or  statement,  our  readers 
wiU,  we  think,  do  us  the  justice  to  say  that  we 
have  always  been  ready  to  correct  it  as  soon 
as  possible ;  and  on  the  present  occasion  we 
should  have  an  additional  pleasure  in  doing 
this  to  so  courteous  a  correspondent  as  "Ebor/' 
but  baring  attentively  read  his  letter  and  our 
own  observations,  we  cannot  understand  how 
he  has  been  led  to  suppose  that  we  are  "  of 
opinion  that  a  trust  for  separate  nse  cannot 
exist  during  coverture,  unless  it  is  protected 
by  a  restraint  on  anticipation."  Not  enter- 
taining this  opinion,  it  would  be  rather  hard 
on  us  to  be  called  on  to  support  it ;  but  as  a 
full  discussion  upon  every  part  of  this  ques- 
tion wilt  be  useful,  we  readily  insert  this  let- 
ter, and  invite  attention  to  the  following  pro- 
positions of  our  correspondent.    Eo.] 

As  to  trusts  for  separate  use, 
'  Ist.  That  a  trust  for  the  separate  use  of  a 
feme  covert,  during  a  then  existing  covertu|re 
only  is  valid  during  that  coverture  iBennet  v. 
Davis),*  but  ceases  when  it  is  determined. 
Benson  v.  Benson} 

2d.  That  a  trust  for  the  separate  use  of' a 
feme  covert  during  her  present  or  any  future  co. 
verture,  is  valid  during  such  future  coverture, 
Beable  v.  Dodd,^  N.S.  The  cases  mentioned 
in  the  next  proposition,  will  apply  also  to  this 
cabc. 

3d.  That  a  trust  for  the  separate  use  of  a 
feme  sole  during  a  future  coverture  is  valid. 
Jacobs  V.  Amyatt^  Countess  of  Strathmore  v. 

n  3  B.  C.  C.  8. 

o  11  Ves.  209.  P  13  Leg.  Obs.  186. 

4  You  quote  the  decision  u[Son  this  point  as 
if  it  confirmed  your  view  that  a  separate  es. 
tate  must,  during  coverture,  be  inalienablie ; 
hut  it  has  quite  a  contrary  effect 

r  \  Ves.  189. 

"  2  P.  Wms.*316.  t  6Sim.  126. 

«  1  D.  &  E.  193.  ▼  1  Madd.  376  «. 
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Bowes,"^  Anderson  v.  Anderson^  Shnson  v, 
Jones,f  Davies  v.  Thornycro/t^  Juhnson  v. 
Johnson^  Scarborough  v.  Barman,^ 

4tb.  That  a  fund  settled  for  separate  use 
onl^t  and  not  protected  by  a  restraint  on  alien- 
ation, may  be  disposed  of  du^ng  either  dis- 
coverture  {Acton  v.  fThite),^  or  coverture, 
(Feitiplace  v.  Gorges fi  Parkes  y.  fThite,^  Ma- 
ker V.  Hohbsf  TuUett  v.  Armstrong,^)  atid 
even  to  the  husband.    Pybus  t.  SmithJ^ 

As  to  restraints  on  alienation, 

5th.  That  a  restraint  on  alienation  by  h/eme 
covert  durinsf  a  then  existing  coverture,  only 
is  valid  during  that  coverture,  but  ceases  when 
It  is  determined.  Barton  v.  Briscoe} 

6th.  That  a  restraint  on  alienation  bya/i?W 
copert  during  her  present  or  any  future  cover- 
ture is  inoperative  after  the  present  coverture 
is.  determined,  and  during  the  subsequent  dis- 
coverture.   Jones  v.  Salter}    See  post.  Prop.  8. 
7th.  That  a  restraint  on  alienation  by  tLfeme 
.  sole  during  a  future  coverture,  is  inoperative 
during  disco  vert  ure.  fFoodmeston  ?.  fFalker^ 
Brown  v.  Pocoipk,  1st  case.^ 
8th.  That  a  restraint  on  alienation  by  Si/eme 
.  sole  during;  a  future  coverture,  if  the  fund  be 
,  not  alienated  during    discoverture,  is  valid 
'  when  the  coverture  takes  place.     Stiffe  v. 
Eeeritt;^  Tuilett  v.  Armstrong.^    The  same 
,  rule  will  of  course  apply  to  a  /erne  soveft  who 
IS  similaily  protected  during  a  future  cover- 
ture, becoming  discovert,  and  afterwards  mar- 
Tying  again. 


PRACTICAL  POINTS  OF  GENERAL 

INTEREST. 


IMPRISONMENT  FOR  DEBT. 

By  tbe  I  &  2  Vic,  c.  110,  s.  7,  it  is  enacted, 
that  if  a  plaintiff  in  any  action  in  any  of  her 
Majesty's  superior  Courttt  of  Law  at  Westmin- 
ster, in  which  the  defendant  is  now  liable  to 
arrest,  whether  upon  the  order  of  a  Judge**  o/ 

'  without  such  order,  shall,  by  the  aoadavit  of 
himself  or  of  some  other  person  shew  to  the 
satisfaction  of  a  judge  of  one  of  the  said  supe- 
rior courts,  that  such  plaintiff  has  a  cause  of 
actiQn  against  the  defendant  or  defendants  to 
the  amount  of  jf20  or  upwards,  or  has  bus- 

'  tained  damages  to  that  amount,  and  that  there 
is  probable  cause  for  believing  that  the  defend- 
ant or  any  one  or  more  of  the  defendants  is  or 

'  are  about  to  quit  England,  unless  he  or  they 


w  2  B.  C  C.  345;  and  2  Ves.  22. 

»  2  M.  &  K.  427.  y  2  R.  &  M.  365. 

X  6  Sim.  420.  «  14  Leg.  Obs.  195. 

b  19  L.  O.  263.  c  1  s.  &  S.  429. 

d  3  B.  C.  C.  8.  «  11  Ves.  209. 
■f  13L.0.  L86. 

r  19  L.  O  263, — as  to  the  second  devise  in 
tbe  first  will, 

h  I  Ves.  189.  i  Jacob,  603. 

J  2  R.  &  M.  208.  k  2  R.  &  JVl.  197. 

1  /bid.  2{0'  »  11  L.  0.305. 
u  19  L.  O.  263. 


be  forthwith  apprehended,  it  should  be  law- 
ful for  such  judge,  by  a  special  order  to  direct 
that  such  defendant  or  defendauts  so  about 
to  quit  England,  shall  be  held  to  bail  for  such 
sum  as  such  judge  shall  think  fit,  not  exceed- 
ing  the  amount  of  the  delu  or  damages  i  and 
thereupon  it  shall  be  lawful  fur  such  plaintiff, 
within  the  time  which  shall  be  expressed  in 
such  order,  but  not  afterwards,  to  sue  out  one 
or  more  writ  or  writs  of  capias  into  one  or 
more  different  counties,  as  the  case  inay  re- 
quire,  against  any  such  defendant,  so  directed 
to  be  held  to  bail,  which  writ  of  capias  shall  be 
in  the  form  contained  in  the  schedule  to  this 
act  annexed,  and  shall  bear  date  on  tbe  day  on 
which  the  same  shall  be  issued  :  provided  al- 
ways, that  the  said  writ  of  capias  and  allwnts 
of  execution  to  be  issued  out  of  tbe  Superior 
Courts  of  liaw  at  Westminster  into  ibe  coun- 
ties palatine  of  Lancaster  and  Durham  shall  be 
directed  to  the  chancellor  of  the  county  palatine 
of  Lancaster,  or  his  deputv  there,  or  to  the 
Chancellor  of  the  county  pelatine  of  Durham, 
or  his  deputy  there.    And  by  section  ?•  It  is 
enacted,  that  every  prisoner  who  at  the  time 
appointed  for  the  commencement  of  this  act, 
shall  be  in  custody  upon  mesne  process  for 
any  debtor  demand,  and  shall  not  have  filed  a 
petition  to  be  discharged  under  the  laws  now  in 
force  for  the  relief  of  insolvent  debtors,  shall 
be  entitled  to  his  discharge  upon  entcri^  a 
common  appearance  to  the  acuon.    Provided 
nevertheless,  that  every  such  prisoner  shall  be 
liable  to  be  detained,  or  after  such  dischaii^ 
to  be  again  arrested,  by  virtue  of  any  such 
special  order  as  aforesaid,  at  the  suit  of  the 
plaintiff,  at   whose  suit  he   was    prenoudy 
arrested,  or  of  any  other  plaintiff. 

In  a  recent  case,  Mr.  Jusdce  CoieridgehM, 
that  a  mere  suspicion  that  a  defendant  is  about 
to  leave  England  is  not  sufficient  groond  for 
making  an  order  for  his  arrest  or  detcatisn 
under  this  section  of  the  statute. 

"In  considering  this  point  [there  were  other 
points  in  this  case,]  I  must  treat  the  plamijff 
as  making  an   original   application  for   the 
detwncr  or  new  arrest  of  the  defendant.    In 
either  case  it  must  be  shewn  to  my  satiafisction 
that  there  is  reasonable  cause  to  bekeve  that 
the  defendant  is  about  to  quit  England,  unlea 
he  is  detained,  or  forthwith  apprehended ;  and 
the  facU  on   which  such  probability  anses, 
should  be  stated  in  the  affidavit.     Without 
going  into  a  deUiled  examination  of  the  facts 
alleged  on  either  side,  it  may.bc  Uken  generally 
on  the  one  hand,  that  there  is  some  reason  to 
believe  that  the   defendant's   absence    from 
England,  before  proceedings  coninaenccd,  was 
occasioned,  or  has  been  in  part,  at  least,  con- 
tinued,  by  a  desire  to  avoid  the  plaintiff  «  suit ; 
but  on  the  other  hand,  it  is  sworn  that  tbe  de- 
fendant  has  no  intention  to  leave  the  conotry 
now ;  that  his  wife  has  come  to  reside  mtb  bim 
in  England;  that  he  is  arranging  for  the  ret«m 
of  his  children  from  abroad ;  that  at  the  ume 
of  his  arrest  he  was  bond/de  negotiaUog  tor 
the  lease  of  a  house  in  London  j  and  lasUy, 
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tbat  in  fact  he  had  been  here,  and  appeared  in 
puhlic  ftroin  the  Syth  of  April  to  the  1 7th  of 
Klay.  when  he  was  anresled.  Mr.  Harvey  (tfie 
ntaintiS)  hax  had  th**  opportunity  of  examioingp 
into  the  trn  h  of  these  statements  of  the  de- 
fendant, and  has  not  been  able  to  coiktradict 
them,  nor  does  he  swear  to  any  preparations 
which  are  noiv  making  on  behalf  uf  the  defen- 
dant for  leavinji^  the  country.  If,  therefore,  I 
made  the  order  prayed  for,  I  should  be  pro* 
ceedinj;  at  once  only  on  a  suspicion  excited  by 
previous  conduct,  against  the  direct  oath  of  the 
party  :  this  I  think  would  be  unreasonable.  It 
may  often  happen,  and  in  this  case  it  mav  so 
happen,  that  the  means  of  securing  the  aeht 
may  lie  lost  by  a  refusal  to  order  the  arrest ; 
the  judge  may  wait  for  evidence  of  a  design  Co 
1  ave  the  country,  till  it  is  too  late  to  prevent 
its  aicomplislunent;  but  still  he  must  deal 
with  the  act  as  he  finds  it  worded-  Its  general 
intent  is  to  abolish  arrests  on  mesne  process. 
The  i*ases  provided  for  by  the  3d  and  /  th  sec- 
tions are  but  exceptions,  and  he  must  see  the 
case  fairly  brought  within  them.  I  cannot  say 
the  evidence  satisfies  me  of  Mr.  O'Meara's 
(the  defendant's)  present  intention  to  leave 
the  country,  and  therefore,  on  these  affidavits, 
should  refuse  to  make  the  order  at  chambers. 
Harvey  v.  O'Afeara,  7  Dowl,  726. 


NEW  FORMS  OF  WHITS. 


The  following  are  the  new  forms  of  writs 
framed  by  the  Judges,  pursuant  to  the  statute 
1  and  2  Victoria,  cap.  llO.  They  will  come 
into  ojierBtion  the  first  day  of  next  term. 

No.  I. 

0^rit  ofCaphs  ad  Satiifaciendum,  on  a  judg- 
ment in  the  Court  of  Queen's  Bench,  in 
an  action  of  assumpsit. 
Victoria,  by  the  Grace  of  God,  of  tlic  United 
Kingdom  of  ureat  Britain  and  Ireland,  Queen, 
De^nder  of  the  Futh;— To  the  Sheriif  of 
— ,  g-reeting.  We  command  you  that  you 
take  C  D.  if  lie  shall  be  found  in  your  baili- 
wick and  him  safely  keep,  so  that  you  may  have 
his  body  before  us  at  Westminster,  immediately 
after  the  execution  hereof,  to  satisfy  ^.  B. 

j£ which  the  said  j4,  D,  lately  in  our  Court 

before  us  at  Westminster,  recovered  against  the 
«aid  C.  D.  for  his  damages  which  he  had  sus- 
tained, as  well  on  occasion  of  the  not  perform- 
ing certain  promises  and  undertakings  then 
lately  made  by  the  said  (7.  />.  to  the  said  A,  B,, 
as  for  liis  costs  and  charges  by  him  about  his 
suit  in  thai  behalf  expended ;  whereof  the  sud 
C,  />.  is  convicted,  as  appears  to  us  of  record, 
together  mth  interest  upon  the  said  sum  of 

Jt 3  at  the  rate  of  four  pounds  per  centum 

per  annum,  from  the  — —  day  of ,  in  the 

year  of  our  Lord ,»  on  which  day  the  judg- 

«  The  day  on  which  the  judgment  was  en- 
tered up,  or  if  entered  up  prior  to  the  1st  of 
OctoJxnr,  1S33,  say  "from  the  1st  day  of  Octo- 
ber,  in  the  year' of  our  Lord  183^,*"  omitting 


ment  aforesaid  was  entered  up,  and  have  there 
then  this  writ. 
Witness,  lliomas  Lord  Denmaii,  at  W^est- 

miaster,  on  the day  of ,  in  the  }  ear 

of  our  Lord . 

Note. — This  and  all  other  writs  of  execu- 
tion may  be  made  returnable  on  a  day 
certain  in  term. 

No.  II. 

9Frit  9f  Capias  ad  Sathfaciendum,  on  an 
order  of  the  Court  of  Queen's  Bench,  for 
payment  of  money. 
Victoria,  by  the  Grace  of  God,  of  the  United 
Kingdom  of  Grea<;  Britain  and  Ireland,  Queen, 
Defender  of  the  Faith;— To  the  Sheritf  of 
•^ — >  greeting.  We  command  yon  that  you 
take  C.  D.  if  he  shall  be  found  in  your  baili- 
wick, and  him  safely  keep,  so  that  you  may 
have  his  body  before  us  at  Westminster,  imme- 
diately after  the  execution  hereof,  lo  satisfy 
A,  B,  £  ,  wh!ch  lately  in  our  Court  before 
us  at  Westminster,  by  a  rule  of  our  said  Court, 
entitled,  &c.,  [as  the  case  may  be},  ^vere  by  the 
said  Court  ordered  to  be  pairf  by  the  sdd  t.  />. 
to  the  said  A,  B.,  and  further  to  satisfy  the  siid 

A*  B.  interest  upon  the  said  sum  of  i ,  at 

the  rate  of  four  pounds  per  centum  per  annum 

from  the day  of ,  in  the  year  of  our 

Lord fi  on  which  day  the  said  rule  was 

made,  and  have  there  then  this  writ 

^  Witness,  Thomas  Lord  Denman,  at  West- 

mmster,  on  the day  of ,  m  the  year 

of  our  Lord . 

No.  IIL 

fFrit  ef  Capias  ad  Satisfactendam,  on  an 

order  of  uie  Court  of  Queen's  Bench,  for 

payment  of  money  and  costs. 

Victoria,  by  the  Grace  of  God,  of  the  United 

Kingdom  of  Great  Britain  and  Ireland,  Queen, 

Defender  of  the  Faith ;  To  the  SheriflT  of , 

greeting.  We  command  you  that  you  take 
C.  D.  if  he  shall  be  found  in  your  bailiwick, 
and  him  safely  keep,  so  that  you  may  have  his 
body  before  us  at  Westminster,  immediatehr 
after  the  execution  hereof,  to  satisfy  A,  B, 

J£ ,  which  lately  in  our  Court  before  us  at 

Westminster,  by  a  rule  of  our  said  Court,  en- 
titled, &c.  [as  the  case  may  be],  were  by  the 
said  Court  ordered  to  be  paia  by  the  said  6.  D. 
to  the  said  A,  B,,  together  with  the  costs  of  the 
sBid  rule,  which  said  costs  were  afterwards  on 

the day  of in  the  year  of  our  Lord 

taxed  and  allowed  by  our  sfud  Court,  at 

the  sum  of  £ ,  and  further  to  satisfy  the 

said  C,  />.,  the  swd  sum  of  j£?— -,0  together 
with  interest  upon  the  said  two  several  sums  of 

j£ and  j£ ,  at  the  rate  of  four  pounds 

per  centum  per  annum,  from  the  said  ■    ■    day 

the  words  on:  "  which  day  the  judgment  afore- 
said was  entered  up." 

b  The  day  on  which  the  rule  was  made,  or  if 
it  were  maae  prior  to  the  1st  of  October,  1838, 
say  **  from  the  1st  day  of  October;  m  the  year 
of  our  Lord  1838,"  omitting  the  words  *'  on 
which  day  the  said  rule  was  tuaile." 

c  The  amount  of  the  co&ts  taxed. 
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of  — —  in  the  year  of  our  Lord ,*  and 

have  there  then  tnis  writ. 

Witness,  Thomas  Lord  Denman,  at  West- 
minster, on  the day  of ,  in  the  year 

of  our  Lord  —• — . 

No.  IV. 

Writ  of  Capias  ad  Satisfaciendum,  on   a 

judgment  in  an  inferior  Court  in  an  action 

of  assumpsit,  removed  into  the  Court  of 

Queen's  Bench. 

Victoria,  by  the  Grace  of  God,  of  the  United 

Kingdom  of  Great  Britain  and  Ireland,  Queen, 

Defender  of  the  Faith ;  To  the  SheriflFof , 

greeting.  We  command  you  that  you  take 
C.  Z>.  u  he  shall  be  found  in  your  bailiwick, 
and  him  safely  keep,  so  that  you  may  have  his 
body  before  us  at  Westminster,  immediately 
after  the  execution  hereof,   to  satisfy  A,  B. 

£ i.,  which  the  said  j4,  B.  lately  in  [insert 

the  style  of  the  Court],  by  the  judgment  of  the 
said  Court  recovered  s^aanst  the  said  C  D.  for 
his  damages  wMch  he  had  susttdned  as  well  on 
occasion  of  the  not  performing  certain  promises 
and  undertakings  then  lately  made  by  the  said 
C.  D,  to  the  said  A,  B,,  as  for  his  costs  and 
charges  by  him  about  his  suit  in  that  behalf  ex- 
pended, whereof  the  said  C.  D.  is  convicted  as 
appears  to  us  of  record,  and  which  jud^ent 

was  afterwards  on  the day  of ,  in  the 

year  of  our  Lord ,  removed  into  our  Court 

before  us  at  Westminster  by  virtue  of  an  order 
of  our  said  Court  before  us  at  Westminster, 

[or  of ,  one  of  the  Justices  of  our  sslid 

Court,  before  us  at  Westminster,  as  the  case 
may  be],  in  pursuance  of  the  statute  in  such 
case  made  and  provided,  and  the  costs  atten- 
dant upon  the  application  for  the  sdd  order, 

and  upon  the  saia  removal  were  on  the 

day  of ,  in  the  year  of  our  Lord 


taxed  and  allowed  by  our  said  Court  before  us 

at  Westminster,  at  the  sum  of  £ ,  and 

farther  to  satisfy  the  said  A.  B,  the  said  sum 

Qf  j|^ e  together  with  interest  upon  the  said 

two  several  sums  of  £,— —  and  j£— — ,  at  the 
rate  of  four  pounds  per  centum  per  annum, 

from  the  said  — —  day  of ,  in  the  year  of 

our  I^rd f  and  have  there  then  this  writ. 

Witness,  Thomas  Lord  Den  man,  at  West* 

minster,  on  the  — —  day  of ,  in  the  year 

of  our  Ijord . 

No.  V. 

Writ  of  Capias  ad  Satisfaviendum,  on  an 

order  of  an  inferior  Court  for  payment  of 

money,  removed  into  the  Couit  of  Queen's 

Bench. 

Victoria,  by  the  Grace  of  God,  of  the  United 

Kingdom  of  Great  Britain  and  Ireland,  Queen, 

Defender  of  the  Faith;  To  the  Sheriff  of- — , 

greeting.    We  command  you  that  you  take 


<*  The  day  on  which  the  costs  of  the  rule 
were  taxed,  or  if  that  were  prior  to  the  1st  of 
October,  183S,  say  "  from  the  1st  day  of  Oc- 
tober, in  the  year  of  our  Lord  1838." 

®  The  costs  attendant  upon  the  removal  of 
the  .judgment  out  of  the  interior  Court  into  the 
Court  of  Queen's  Bench. 

'  The  day  on  which  the  costs  of  removal 
were  taxed. 


{7.  />.  if  he  shall  be  found  in  your  bailiwick, 
and  lum  safely  keep,  so  that  you  may  have  his 
body  before  us  at  Westminster,  immediateW 
after  the  execution  hereof,  to  satisfy  A,  B, 
jg— ^,  which  lately  in  [insert  the  style  of  the 
Court],  by  a  rule  of  the  said  Court,  entitled, 
&c.,  [as  the  case  may  be],  were  by  the  said 
Court  ordered  to  be  paid  by  the  said  C.  X>.  to 
the  said  A.  B.,  and  which  rule  was  afterwards  on 

the  day  of ,  in  the  year  of  our  Lord 

,  removed  into  our  Court  before  us  at  West- 
minster by  an  order  of  our  said  Court  before  us 

at  Westminster,  [or  of ,  one  of  the  Justices 

of  our  said  Court  before  us  at  Westminster,  as 
the  case  may  be],  in  pursuance  of  the  statute 
in  such  case  made  and  provided,  and  the  costs 
attendant  upon  the  application  for  the  said 
last-mentioned  order,  and  upon  the  said  re- 
moval, were  on  the day  of ,  in  the 

year  of  our  Lord ,  taxed  and  allowed  by 

our  swd  Court  before  us  at  Westminster,  at  the 

sum  o(£ ,  and  also  to  satisfy  the  said  A.  B, 

the  swd  sum  of  £ /i  together  with  interest 

on  the  said  two   several  sums  of  £ ,  and 

£ ,  at  the  rate  of  four  pounds  per  centum 

per  annum,  from  the  said day  of  — r-,  in 

the  year  of  our  Lord ,*»  and  have  there  then 

^Witt  wnt  

Witness,  Thomas  Lord  Denman,  at  West- 
minster, on  the day  of ,  in  the  year 

of  our  Lord  — . 

No.  VI. 

Writ  of  Capias  ad  Satisfaciendum^  on  an 
order  of  an  inferior  Court,  for  paynaent  of 
a  sum  of  money  and  costs,  removed  mto 
the  Court  of  Queen's  Bench.  ,,  .    . 

Victoria,  by  the  Grace  of  God,  of  the  Umted 
Kingdom  of  Great  Britwn  and  Ireland,  Queen, 
De^nder  of  the  Faith ;  To  the  Sheriff  of  — -, 
greeting.  We  command  you  that  you  take 
C.  D.  Sf  he  shall  be  found  in  your  bailiwick, 
and  him  safely  keep,  so  that  you  may  have  bis 
body  before  us  at  Westminster  immediatelv 
after  the  execution  hereof,  to  satisfy  A,  B, 
jC— ^,  which  lately  in  [insert  the  style  of  tlM' 
Court],  by  a  rule  of  the  said  Court,  entitled, 
&c.  [as  the  case  may  l>e],  were  by  ^e  said 
Court  ordered  to  be  paid  by  the  said  C.  D.  to 

the  said  A,  B.,  and  also  £ ,  for  the  costs 

of  the  said  rule,  by  the  said  Court  also  ordered 
to  be  paid  bv  the  said  C,  D.  to  the  said  A.  B„ 

which  said  rule  was  afterwards  on  the da? 

of ,  in  the  year  of  our  Lord ,  removed 

into  our  Court  before  us  at  Westminster,  by  an 
order  of  our  said  Court  before  us  at  West- 
minster, [or  of ,  one  of  the  Justices  of  our 

s^d  Court  before  us  at  Westminster,  as  the 
case  may  l>e],  in  pursuance  of  the  statute  ui 
such  case  made  ana  provided,  and  the  cwts  at- 
tendant upon  the  application  for  the  said  last- 
mentioned  order,  and  upon  the  said  removal, 

were  on  the  day  of ,  in  the  year  of 

our  Lord  — ^,  taxed  and  allowed  by  our  said 
Court  before  us  at  Westminster,  at  the  sum  of 


K  The  costs  of  removing  the  rule  of  the 
inferior  Court  into  the  Court  of  Queen  s  Bench. 

b  The  day  on  which  the  costs  of  rcmovsJ 
were  taxed. 
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jfi^— -,  and  idso  to  satisfy  the  said  j4,  B.  the 
ssud  sum  of  j^~,i  together  with  interest  on 

the  said  three  sums  of  £ ,  and  Jt ,  and 

£ ,  at  the  rate  of  four  pounds  per  centum 

per  annum,  from  the day  of  — — ,  in  the 

year  of  our  Lord )  ana  have  there  then 

this  writ. 

Witness,  Thomas  Lord  Denman,  at  West- 
minster, the  —  day  of ,  in  the  year  of 

our  Lord  ■—   . 


(Skned) 
Denman, 

N.  C.  TiNDAL, 

Abinger, 

J.    LiTTLBDALE, 

J.  Parke, 


J.  Gurney, 
J.  Williams, 
J.  T.  Coleridge, 

T.   COLTMAN, 

T.  Erskine, 


J.  B.  BosANQUET,  W.  H.  Maul^, 
E.  H.  Alderson,   R.  M.  Rolfe. 
J.  Patteson, 

PARLIAMENTARY  PRIVILEGE.— MEET- 
ING OP  THE  ATTORNEYS, 

A  MBBTiNG  of  attorneys  and  solicitors  was  held 
on  Tuesday  at  the  Freemasons*  Hall,  Great 
Queen*Street,  to  consider  whether  any  and 
%That  steps  should  be  taken  in  consequence  of 
the  proceedings  adopted  against  Mr.  Howard, 
by  order  of  the  House  of  Commons,  in  refer- 
ence to  the  case  of  Stockdale  v.  Hansard, 

The  meeting  was  attended  by  upwards  of 
five  hundred  members  of  the  profession. 

Mr.  Shadwelly  on  being  called  to  the  chair, 
briefly  stated  the  object  of  the  meeting.  The 
resolutions  which  would  be  proposed  he  took 
on  himself  to  say  were  so  reasonable  that  in  all 
probability  ihey  would  not  call  for  much,  if 
any,  discussion ;  but  in  case  any  difference  of 
opinion  should  exist,  he  hoped,  and  he  was 
sure  it  was  the  desire  of  every  gentleman  pre- 
venty  that  all  who  wished  to  speak  would  be 
heard  patiently. 

Mr.  Frere. — ^Allhough  he  was  not  one  of 
those  respectable  gentlemen  who  bad  origi- 
nated tlie  meeting,  and  knew  nothing  of  tlie 
intention  to  call  it  until  the  reonisition  had  re- 
ceived all,  or  nearlv  all,  the  signatures  which 
appeared  on  the  pnnted  paper — although  for 
particular  reasons  he  then  declined  to  join  in 
the  requisition,  knowing  of  many  objections 
that  might  he  urged  against  the  holding  of  any 
public  meeting  on  such  an  occasion,  yet  after 
a  meeting  had  been  so  generally  called  for,  be 
must  say  he  not  only  entirely  approved  of  it,  but 
considered  that  the  profession  and  the  public  at 
large  were  indebted  to  those  who  had  taken  the 
trouble  to  convenethem.  The  questioh  on  which 

they  were  invited  to  express  their  sentiments  sisted  by  the  all-powerful  and  constitutional 
was  not  whether  the  House  of  Commons  ought  force  of  Parliament,  whereas  against  a  House 
or  ought  not  to  have  the  privilege  of  publishing 


of  that  right  the  house  was  bound  to  respect  or 
at  liberty  to  disregard  the  interests  and  feel- 
ings of  private  indiriduals.    These  were  im- 
portant questions  certainly,  upon  which  they 
m  common  with  all  their  fellow-subjects  must 
have  their  own  opinions ;  but  they  were  not 
now  met  to  consider  them,  and  he  hoped  what- 
ever any  one  might  wish  to  say  upon  any  of 
these  points  would  be  reserved  for  some  more 
suitable  opportunity,  and  that  the  chairman 
would,  if  necessary,  remind  them  that  such 
topics  were  to  be  avoided  at  the  present  mo- 
ment, as  extraneous  to  the  business  they  had 
immediately  in  hand.    Eqally  irrelevant  would 
it  b^  to  enter  into  discussion  as  to  the  character 
o^^e  individual  who  had  been  the  occasion 
of  the  proceedings  in  question  or  of  the  cause 
which  had  given  rise  to  them ;  and  no  gentle- 
man, he  trusted,  would  divert  the  attention  of 
the  meeting  from  its  most  important  purpose 
by  indulging  in  any  remarks  either  condemna- 
tory or  exculpatory  of  Mr.  Howard  or  the  suit 
in  which  he  had  been  retained.    Equally  mis- 
placed would  be  any  expression  of  feeling  on 
subjects  of  party  politics.      He  hoped  they 
would  find  no  admission  there.     With  respect 
to  Mr.  Howard,  it  was  enough  for  them  on 
the  present  occasion  to  know  that  the  cause 
was  one  which  the  law  allowed,  and  that  he 
was  professionally  justified,  if  not  obliged,  to 
undertake  it.    It  was  not  fur  the  merits  of  the 
particular  case  they  contended,  but  for  the 
principle  it  involved  ;  and,  if  the  case  was  not 
on  its  own  merits  entitled  to  any  favour,  they 
should  contend  for  it  on  that  account  the  more 
earnestly,  lest  the  disfavour  with  which  they 
regarded  it  should  tempt  them  to  establish  a 
precedent  against  their  own  principles.    Thia 
brought  him  to  the  real  point  for  considera- 
tio*n — namely,  wbether  according  to  the  En- 
glish constitution  there  existed  rightfully  in 
the  House  of  Commons  a  power  to  stop'  the 
course  of  law,  to  reverse  its  solemn  adjudica- 
tions, and  to  deter  its  ministers  by  pains  and 
penalties  from  seeking  legal  redress  for  de- 
clared admitted  grievances.    They  maintained 
there  was  no  such  right,  that  a  right  to  super- 
sede the  law  was  a  right  to  make  the  law— a 
right  which  in  this  country  could  not  be  claimed 
by  the  House  of  Commons  alone  as  a  privilege 
any  more   than  it  could  be  claimecf  by  the 
Crown  alone  as  its  prerogative ;  and  that)  stre- 
nuously and  successfully  as  such  a  claim  had 
been  resiited  when  advanced  under  the  name 
of  Roval  prerogative,  it  should  be  more  stre^ 
nuousfy  resisted  now  that  it  was  put  forward 
in  the  shape  of  Parliamentary  privilege,  inas* 
much  as  prerogative  was  capable  of  being  re« 


to  all  the  world  whatever  that  house  mi^ht  in 
its  wisdom  think  expedient  to  publish  for  the 
^ood  of  the  nation,  nor  whether  in  the  exercise 

*  The  costs  of  removing  the  rule  from  the 
inferior  Court  into  the  Court  of  Queen's  Bench. 

i  The  day  on  which  the  costs  of  removing 
the  rule  from  the  inferior  Court  were  taxed. 


of  Commons  determined  to  make  encroach- 
ments on  our  liberties  there  was  no  adequate 
constitutional  defence.  It  was  needless  to  en- 
large further  upon  this  topic  in  an  age  like  the 
present,  which  bad  the  advantage  of  reading 
m  the  past  history  of  their  own  country,  and 
of  witnessing  in  France  in  their  own  times, 
how  utterly  powerless  all  institutions  became 
for  resisting  the  aggressions  of  a  rampant 
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House  of  CoonnoDH  in  caiea  where  they  had 
accomplished,  atthourh  temporarily  only,  the 
subjufratton  of  the  Crown,  the  corruptioa  of 
the  army,  the  disorj^ainzation  and  spoliation 
of  the  church,  and  silencing  of  the  law,  so 
that  there  remained  for  the  people  nothing  but 
the  ngYiX  of  petitioninf^  their  oppressors— ^a 
rij^ht  which  became  a  mere  mockery,  when 
employed  as  a  means  of  resistance  to  arbitrary 
power,  vested  in  a  set  of  men  whose  maxim 
It  was  to  tyrannize  in  the  name  of  liberty,  and 
ruin  their  country  upon  the  pretext  of  public 
good.  Should  such  a  de«itin^  await  them 
they  had  only  to  pray  that  the  nij(ht  mifj^ht  be 
a  short  one,  whatever  mi^ht  be  the  nature  of 
the  returning  dawn.  They  were  in«*God's 
hands,  but  they  were,  nevertheless,  bound  each 
in  his  station  ta  do  their  utmost  to  avert  the 
calamities  which  threatened  them  ;  and  it  be- 
came them  peculiarly,  as  belonging  to  the  pro- 
fession of  the  law,  and  of  that  branch  of  it 
whi€*h  had  been  selected  for  the  commence- 
ment of  such  aggressions  by  the  unlawful  im- 
prisonment of  one  of  its  members,  to  stand 
forward  and  raise  their  voices  in  vindication  of 
the  majesty  and  independence  cf  the  law,  the 
great  bulwark  of  the  national  liberties.  He 
begged  leave  to  move  the  following  resolution  : 
''That  the  members  of  this  profession  have 
observed  with  much  alarm  the  proceedings  of 
the  House  of  Commons  in  imprisoning  an  at- 
torney to  the  Court  of  Queen's  Bench  for 
having  ai*te<l  as  attorney  of  a  party  in  which  it 
was  supposed  thut  a  privilege  claimed  by  that 
honouratile  house  might  be  called  in  question.'' 

Mr.  Teesdaie  seconded  the  resolution. 

Mr.  PiAe  contended  that  no  case  had  been 
made  out  for  their  interference,  and  moved  an 
amendment  to  the  efl*ect  that  "  this  meeting 
does  not,  under  the  circumstances,  feel  called 
on  to  take  any  steps  whatever  in  consequence 
of  the  proceedings  adopted  by  the  House  of 
Commons  against  Mr.  Howard  with  reference 
to  the  case  of  Stockdale  and  Hansard." 

Mr.  Guy  seconded  the  amendment. 

A  Jr.  Amerton  was  glad  that  the  profession 
had  come  fo.^ward  not  only  to  defend  their  own 
rights,  but  the  rights  and  privileges  of  their 
clients.    The  question  for  the  consideration  of 
that  meeting  was,  ivhether  attorneys  and  coun- 
sel were  to  be  deterred  from  doing  their  duty 
— whether  individuals    who    felt    themselves 
aggrieved  were  to  be  prevented  from  obtaining 
that  redress  which  they  could  only  get  by  the 
aid  of  their  solicitors  and  counsel.     All  he 
could  say  was,  that  if  any  man  feeling  himself 
aggrieved  applied  to  him  for  assistance,  he 
wiiuld  tender  it,  in  spite  of  any  resolution  of 
the  House  of  Commons  or  of  the  House  of 
Lords.    He  only  acknowledged  the  latvs  of  his 
country ;  them  he  would  obey  so  long  as  the 
judges  told  him  he  was  right  in  the  course  he 
was  pursuing,  without  fear  or  dread  from  any 
quarter.     He  regretted  that   the  profession 
generally  had  not  deliberated  on  it  at  an  earlier 
opportunity ;  for  he  knew  that  the  attorneys 
in  the  country   were    only  waiting   for    an 
example  from  the  London  attorneys  in  order 
10  follow  it.    With  respect  to  Howard  and 


Stock  dale,  be  threw  them  overlioard^  it  was 
quite  sufficient  for  him  to  know  thai  the  rights 
and  privileges  of  the  pnblic  were  endangered 
by  the  proceedings  of  the  House  of  Cummons. 
But  the  Commons  %vere  not  content  with  send- 
ing the  attorney  to  prison,  even  his  clerks 
were  consigned  to  gaol,  and  they  had  im- 
prisoned a  child  for  obeving  the  lawful  com- 
mands of  his  master  and  father.  If  the  com- 
mons had  wished  to  try  the  question  in  a  buld 
and  manly  manner,  they  would  at  once  hare 
seized  the  bull  by  the  horns :  they  would  have 
attacked  the  counsel  and  the  judges. 

Mr.  Bukrr  P.  Smith  supported  the  amend- 
ment. He  said  that  the  meeting  was  convened 
fur  the  purpose  of  considering  what  measure 
it  was  desirable  fur  them  to  adopt^  in  conse- 
quence of  the  proceedtngi  taken  against  Mr. 
Howard,  and  from  that  subject  the  meeting 
could  not  lawfully  depart,  no  matter  what 
resolution  mi^I.t  be  proposed.  He  thought 
that  Mr.  Howard  had  been  verv  nofairly 
treated,  for  he  was  first  of  all  made  the  ba^u 
of  the  meeting,  and  then,  according  to  the 
suggestion  of  the  last  speaker,  he  %va8  to  be 
thrown  overboard.  He  dissented  from  the 
resolution,  because,  for  himself,  he  should  say, 
he  felt  no  alarm.  The  question  reallv  under 
discussion  was  the  privilege  of.  the  House  of 
Commons.  -  Now,  the  meeting  was  not  com- 
petent to  discuss  that  que&tiou ;  and  for  this 
reason  he  supported  the  amendment. 

Mr.  Wizard  wished  to  state  the  grounds  which 
prevented  him  from  concurring  in  the  pro- 
posed re«»olution.  He  had  heard  it  stated  that 
the  House  of  Commons  had  not  the  power  to 
commit.  ("  No,  No.")  Such  a  statement  had 
certainly  been. made,  and  it  had  been  re-echoed 
round  that  room.  Now,  the  Court  of  Qi:een's 
Bench  had  itself  admitted  in  the  return  to  the 
habeas  corpus  that  the  House  of  Commons  did 
possess  this  power  of  committal,  which  was  now 
disputed.  It  was  not  his  intention  to  enter 
into  the  case  of  Mr.  Howard,  though  he 
thought  it  might  very  fairly  be  introduced; 
still  he  thought  it  of  so  little  importance,  com« 
pared  with  oi her  considerations,  that  he  should 
pass  it  by  altogether.  There  was  no  man  in 
that  asseuilily  who  valued  more  highly  than  be 
did  the  constitution  and  system  of  laws  under 
which  they  lived,  or  entertained  more  sincere 
respect  for  the  great  authorities  by  whom  those 
laws  were  administered.  He  believed  that 
nothing  had  so  much  tended  hitherto  to  carry 
this  country  through  difficulties,  and  nothing 
would  so  much  help  to  do  so  in  future,  as  the 
confidence  reposed  by  the  great  body  of  the 
people  in  the  administration  of  the  law.  He, 
therefore,  viewed  with  the  deepest  regret,  the 
conflict  which  hid  arisen  between  the  House 
of  Commons  and  the  Court  of  Queen^s  Bench. 
He  could  not,  however,  conceal  from  himaelf 
that  the  real  question  was  whether  the  House 
had  the  privilege  for  which  they  contended, 
and  whether  they  had  the  right  to  enforce 
it  by  the  means  to  which  they  had  resorted* 
He  should  not  proceed  to  debate  the  whole 
question  of  the  right  of  the  House  of  Com- 
mons, for  it  would  be  waste  of  time  in  him  to 
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repeat  the  ari^uinents  uri;ed  In  iu  favour  in 
the  report  drawn  up  by  Sir  T.  Wilde.  But  let 
liiiii  ask,  who  sis^ned  that  report  besides  the 
eminent  individual  he  had  just  named  ?  Who 
announced  to  the  people  that  the  House  of 
Commons  possessed  this  privilege?  Was  it 
merely  the  2»olicitor  General,  or  the  Attorney 
General,  Lord  J.  Russell,  or  members  con- 
nected with  the  present  cabinet  ?  No ;  the 
privilei^e  was  claimed  by  Sir  W.  Fullett,  Sir  F. 
Pollock,  Sir  R  Peel,  and  all  those  other  dis- 
tinf^uished  conservative  Statesmen  to  whom  he 
suspected  the  greater  part  of  the  present  as- 
sembly looked  up  as  their  political  guides — Sir 
J.  Graham,  Lnra  Stanley,  and  Mr.  Goulburo. 
Under  these  circumstances,  he  thought  it  un- 
necessary for  him  to  prove  that  the  Houie  of 
Commons  possessed  this  privilege,  and  the 
power  to  enforce  it  by  committal.  He  rejoiced^ 
however,  that  a  course  had  at  last  been  adopted, 
the  best  calculated  to  settle  the  question ;  and 
that  there  was  a  prospect  that  the  contest 
between  the  two  tribunals  would  be  terminated 
by  some  lei(is1ative  enactment :  but,  believing 
that  the  House  of  Commons  po:58es8ed  that 
privilege  and  the  power  of  enforcing  it  by 
committal,  he  could  not  support  the  proposed 
resolution;  and  should  the  amendment  which 
had  been  moved  not  be  carried,  he  was  inclined 
to  icove  that  the  meeting  be  adjourned.  It 
bad  been  said  that  attoruevs  were  bound  by 
their  oaths  to  obey  the  directions  of  their 
rlients;  but  the^  were  only  bound  to  obey  just 
and  legal  directions ;  and  the  Court  of  Chan- 
cery would  not  admit  it  as  a  justification,  if  an 
attorney  who  had  proceeded  in  spite  of  an 
injunction,  pleaded  that  be  bad  done  so  in 
obedience  to  the  directions  of  his  client. 

ftlr.  Beaumont  said  he  should  imitate  the 
conduct  of  the  last  speaker  in  abstaining  from 
any  discussion  on  the  power  of  the  House  of 
Commons  to  maintain  their  privileges;  but 
the  question  was,  had  they  a  right  to  set  up 
whatever  they  chose  as  privilege,  and  to  de- 
clare by  an  ese  post  facto  law  what  should  have 
been  the  law  at  a  past  period  ?  If  the  Commons 
pusiesBcd  this  power,  and  if  they  had  the  right 
to  exercise  the  functions  of  the  legislature  and 
the  judicature  conjointly,  what,  let  him  ask, 
bad  become  of  the  institution  of  trial  by  jury 
which  Lord  Chatham  hath  described  as  the 
strength    and    beauty  of    the    constitution  ? 
What  bad  now  become  of  the  Habeas  Corpus 
Act  ?  It  was  all  but  a  dead  letter.    It  had  been 
said  that  the  commonest  courts  bad  the  power 
to  commit  for  contempt,  but  he  believed  that 
the  steward  of  a  court  leet  would  not  have 
acted  in  the  manner  the  House  of  Commons 
had  acted.  That  officer  would,  doubtless,  have 
the  honour  and  manliness  to  set  forth  on  his 
warrant  the  cause  of  the  committal,  and  would 
feel  himself  degraded  by  resorting  to  conceal- 
ment for  the  purpose  of  evading  the  provisions 
of  the  Habeas  Corpus  Act,  of  cheating  the 
judgeg   of   their    rightful   jurisdiction,    and 
abridging  the  liberty  of  the  subject.    What 
truth  was  there  now  in  the  maxim  that  the  law 
of  England  knew  no  wrong  without  a  remedy  ? 
Tikt  2^^t^  had  decided  that  Stockdale  aud 


Howard  had  sustained  •  wrong,  and  yet  be 
blushed  to  own  that  they  had  been  bound  to 
bold  that  those  parties  were  practically  reme- 
diless. The  bar  had  protested  against  this 
doctrine,  but  it  wa^  with  indignation  and  shame 
he  confessed  that  the  public  apathy  of  the  at- 
tornics  aud  solicitors  seemed  to  have  pointed 
them  out  as  men  who  might  be  trampled  on. 
What  would  the  House  of  Commons  do  next  i 
Lord  Howick  counselled  increased  rigour,  and 
no  less  a  person  than  Sir  T.  Wilde,  who  had 
been  a  solicitor  himself,  bad  talked  of  adjourn* 
ment  instead  of  prorogation,  and  hinted  at 
perpetual  imprisonment. .  Was  this  a  vain 
threat  ?  It  would  prove  so,  if  they  were  only 
true  to  themselves,  and  exhil<ited  neither  weak- 
ness nor  irresolution. 

Mr.  Shaw  said,  that  having  been  alluded  to 
as  the  attorney  in  the  case  of  Polack,  be  must 
declare  that  he  never  shrunk  from  his  duty. 
It  did  not  suit  his  cli(*nt  to  proceed  and  to  be 
sent  to  Newgate  for  contempt  and  conse- 

Suently  he  (Mr.  Shaw)  was  compelled  to 
csiat.  However,  as  far  as  be  was  himself 
concerned,  he  acknowledged  no  expounders  of 
the  law  but  the  courts  of  law.  He  supported 
the  resolution. 

Mr.  fFatty  the  Queen's  proctor  in  Ireland, 
also  spoke  in  favour  of  the  resolution.  He 
said,  tnere  was  but  one  feeling*  of  indignation 
among  the  Irish  practitioners  against  the  arbi- 
trary proceedings  of  the  House  of  Cotnmnns. 
Tne  amendment  proposed  by  Mr.  Pike  was 
then  put,  and  only  half  a  dozen  hands  hold  up 
in  its  favour.  The  rest  of  the  meeting  sup- 
ported the  original  resolution,  which  was  car- 
ried amid  loud  cheers. 

Mr.  Adlingion  moved  the  second  resolution : 
"That  it  is  the  undoubted  right  of  all  her 
Majesty's  subjects  who  consider  themselves 
aggrieved  by  the  act  of  any  person  whomso* 
ever  to  seek  for  redress  in  her  Majesty's 
Courts ;  that  the  law  has  pointed  out  the  pro- 
per remedy  for  an  erroneous  judgment  of  the 
courts,  and  the  constitution  has  vested  in  the 
legislature  the  power  of  altering  that  law. 
But  that  the  constitution  does  not  recognize 
in  any  person  or  body  in  the  state  the  right  to 
control  the  adminibtratiou  of  the  law  in  her 
Majesty's  Courts." 
The  resolution  was  seconded  by  Mr^Kinderlf^, 
Mr.  yizard  said,  that  some  appeals  having 
been  made  to  their  feelings  on  the  subject*of 
the  habeas  corpus  and  the  trial  by  jury,  it  was 
necessary  to  bear  in  mind  that  neither  one  nor 
other  bad  anything  to  do  with  the  present 
question,  which  was,  whether  the  House  of 
Commons  bad  the  power  to  commit  for 
ofl*ence. 

The  resolution  was  carried,  after  some  fur* 
ther  observations,  by  an  overwhelming  majority^ 
the  dissentients  not  numbering  more  than  six. 
Mr,  fFm,  Lowe  moved  the  third  resolution-— 
"  That  all  suitors  ui  Her  Migesty's  Courts  are 
entitled  to  the  assistance  of  their  attorney  tp 
conduct  their  cases,  and  that  it  is  essential  to 
the  enjoyment  of  that  right  that  the  attorney 
should  be  protected  in  the  lawful  discharge  of 
his  professumal  duty ;  and  that  this  meeting. 
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wilhttut  expressf  nf(  an  opinion  on  any  priidleg'e 
cUimed  by  the  House  of  Cummons,  or  on  the 
conduct  of  any  of  the  parties  who  have  in- 
curred the  displeasure  of  the  House,  is  of  opi- 
nion that  the  imprisonment  of  an  attorney  for 
acting  in  his  profedsional  capacity,  in  accord- 
ance with  the  decision  of  the  courts  of  law,  is 
mostdangerons  to  the  rights  and  independence 
of  this  profession  and  to  the  due  administra* 
sion  of  jdstice." 

Mr.  G,  Law  seconded  it. 

The  resolution  was  carried  with  acclamation. 

Mr.  Anderton  moved  the  last  resolution— 
"That  a  petition  embodying  these  resolutions 
be  presented  to  the  House  of  Commons ;  that 
the  Incorporated  Law  Society  be  requested  to 
allow  the  petition  to  lie  in  the  hall  of  the  so- 
ciety for  signature:  and  that  Mr.  Freshfield 
be  requested  tu  present  it  to  the  house." 

Mr.  R.  B,  Follett  seconded  the  resolution,  and 
congratulated  the  meeting  on  the  step  which 
the  House  of  Commons  had  now  taken  by 
means  of  alegis;lative  enactment  to  settle  these 
unhappy  disputes. 

Mr.  ///iiNi//(;»  deprecated  all  idea  of  petition- 
ing the  House  of  Commons.  They  should  at 
once  address  themselves  to  the  Queen,  praying 
that  Her  Majesty  might  be  pleased  to  dissolve 
the  parliament. 

An  amendfticnt  substituting  an  address  to 
the  Queen  for  a  petition  to  the  House  of  Com- 
mons was  ultimately  moved  and  seconded, 
then  withdrawn,  and  afterwards  moved  again 
by  other  parties.  After  some  discussion, 
however,  the  amendment,  upon  a  show  of 
hands,  was  negatived,  the  vast  majority  being 
in  favour  of  the  original  resolution. 

Mr.  Lawrence  stated  the  case  of  a  client  of 
bis  own,  whose  copyright  had  been  infringed 
by  Messrs.  Hansard  in  the  publication  of  a  re- 
port by  order  of  the  House  of  Commons  so 
recently  as  1838,  when,  an  action  having  been 
threatened,  an  interview  was  requested  oy  the 
Solicitor  of  the  Treasury,  and  a  sum  of  100 
guineas  awarded,  not  a»  an  equivalent,  but  as 
a  fine  and  acknowledgment  on  the  part  of 
Messrs.  Hansard,  fur  the  wrong  they  had 
committed.  If  such  a  case  had  occurred  in 
February  1840,  and  the  compensation  had 
been  refused,  what  would  have  been  said,  if  he 
had  brought  his  action  and  retained,  as  ha 
always  did,  the  Solicitor  General  in  the  Com- 
mon Pleas? 

Thanks  were  then  voted  to  the  chairman, 
and  the  meeting  separated. 

Besides  the  gentlemen  who  took  part  in  the 
discussion  as  above  reported,  there  were  pre- 
sent at  the  meeting  the  following  amongst  many 
other  well  known  member^  of  the  profession': 

B.  Holme,  B.  Austen,  M.  Clayton,  T.  Dawes, 
T. Piatt, sen, T.Tindal,E.  L.  Pemberton,  W. 
MaJton,  J.  S.  Bockett,  W.  Woodrooffc,  Sir  G. 
Stephen,  J.  S.  Gregory,  J.  J.  Sudlow,  £.  S. 
Bigg,  K.  Barnes,  G.  L.  Baker,  G.  Capron, 

C.  Druce,  J.  Egan,  A.W.  Grant,  A.  Gordon, 
J.  Leman,  C.  Stevens,  C.  J.  Whishaw,  T. 
Wiglesworth. 

The  petition  lies  for  signature  at  the  Incor- 
porated Law  Society,  Chancery  Lane. 
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Witt  C^amellar'if  Cotttt. 

ASSIGNMENT  OF  COMPENSATION. 

A.  assigned  to  B.  for  ffttlmMe  camstderation, 
an  annual  sam,  granted  to  him  during 
pleasure  of  the  frantors^  as  compemsatisn 
for  an  office  which  A.  hid  held,  mmd  which 
was  aboUshed  by  act  of  parliameni,  mnddae 
notice  of  the  assignment  was  given  to  the 
grantors :  Held,  upon  motion  before  the 
hearing  of  the  cause,  that  the  assignment 
was  valid  in  equity  as  between  B.  and  A.'s 
general  creditoiy^. 

This  was  a  motion  for  an  injunction  to  re- 
strain  the  defendant  Sir  William   Boothby, 
Receiver  General  of  her  Majesty's  Customs, 
from  paying  to  the  other  defendants,  Charles 
Asprey,  John    Chart,    or    William    iUchard 
Browne,  or  any  other  person  for  their  use,  or 
the  use  of  any  of  them,  any  monies  in  his  Sir 
W.  B.'s  hands,  for  answering  and  paying  the 
compensation  allowance  of  500/.  a-year,  which 
had  been  awarded  and  granted  to  Uie  said 
W.  R.  Browne,  on  the  abolition  of  his  office  of 
cocket-writer  in  the  London  Custom  House ; 
and  also   to  restrain  the  said  C.  Asprey  and 
J.  Chart  from  proceeding  at  law  againsl  Sir 
W.  Boothby  for  pavtnent  of  said  monies  or 
any  part  thereof.    'Aie  facts  of  the  case  were 
these :  In  the  year  1831,  the  office  of  cocket- 
writer  in  the  long  room  of  the  London  Custom 
House,  held    for    several    years   with    large 
emoluments,    by    Mr.  W.   R.  Browne,  was 
abolished  by  the  1  &  2  W.  4,  c.  40.  and  the 
annual  sum  of  500/.  was  by  virtue  of   the 
50  G.  3,  c.  11 7»  and  the  subsequent  statutes 
for  regulating  the  granting  of  pensions  and 
compensations,  awarded  to  him  by  the  Com- 
missioners of  Customs,  in  pursuance  of  the 
authority  of  the  Lords  of  the  TVeasnry,  as 
compensation,  payable  to  him  in  equal  qnarteriy 
payments  by  the  receiver  general.      By  two 
annuity  deeas,  dated  respectively  in  September 
1836,  and  May  1837>  and  duly  executed  and 
enrolled,  Mr.  Browne,  in  consideration  of  two 
sums  of  600/.  and  200/.,  granted  to  the  plaintiff 
Tunstall  two  annuities,  amounting  together  to 
105/,  for  his  (Browne's  life,)  and  to  secure  pay- 
ment thereof,  he  assigned  bis  compensation 
allowance.    Notice  of  the  annuities  and  of  the 
assignment  of  the  compensation  was  given  at 
the  Audit  Office,  Somerset  House,  soon  after 
the  execution  of  the  deed,  and  to  the  Com- 
missioners of  Customs  on  the  5th  of  January 
1838,  and  in  that  month,  Mr.  Browne,  wtio 
bad  been  arrested  for  a  debt  in  November, 
1837>  was  discharged,  under  the  act  for  relief 
of  insolvent  debtors,  and  Asprey  and  Chart 
were  appointed  his  assignees,  to  whom  Che 
Insolvent  Debtors'  Court  made  the  usual  as- 
signment of  the  insolvent's  estate  and  effects. 
Up  to    the  month  of   April,    1839,    Bark, 
another  defendant  in  the  cause,  and  also  an 
annuitant  of  Browne,  was  in  the  habit  of  re- 
ceivinj|[  the  quarterly  payments   of  his  <H>m- 
pensation  allowance  from  the  receiver /i^ncial, 
and  applying  it  in  payment  of  die  annuities 
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for  %vhich  he  had  a  power  of  attorney  from 
Browne.  From  that  period,  the  assignees, 
Asprey  and  Chart,  claimed  to  have  tlie  pay- 
ments of  the  compensation  made  to  them  for 
tbe  benefit  of  the  general  creditors  of  the 
insolvent,  and  they  obtained  orders  of  the 
Insolvents'  Court  for  that  purpose,  under  the 
29ih  sect,  of  7  G.  4,  c.  57. 

Mr.  Richards  mA  Mr.  J,  H,  Palmer,  in  sup- 
port of  the  motion,  contended  that  the  com- 
pensation allowance  was  well  assigned  to 
Tunstall  for  a  bond  fide  valuable  consideration, 
and  that  he  had  a  prior  claim  on  the  fund  in 
satisfaction  of  his  annuities.  They  cited  /ileji' 
under  v.  The  Duke  of  fFellington,*  to  shew  that 
the  circumstance  of  the  compensalion  lieing 
held  during  pleasure  and  revocable,  would  not 
render  it  incapable  of  assignment  in  a  Court 
of  Equity  $  and  they  were  proceeding  to  refer 
to  numerous  authorities  in  which  future  and 
expectant  interests  and  possibilities  were  held 
to  be  assignable,  when 

The  flee  Chancellor  said  it  was  unnecessary 
to  do  so,  as  it  was  clear  that  the  contingent 
nature  of  the  interest  would  not  prevent  its 
alienation  in  this  Court. 

They  then  argued  that  the  compensation  al- 
lowance, not  having  reference  to  any  future 
services,  was  distinguishable  from  military  pay 
and  half-pay,  Sione  v.  Lidderdalefi  and  that  to 
prevent  its  alienation  an  express  enactment 
was  necessary,  as  in  the  cases  of  Chelsea  Pen- 
sions (7  Geo.  4,  c.  16,  s.  26),  Greenwich  Pen- 
sions (10  Geo.  4,  c.  26,  s.  3),  and  Excise 
Pensions  (7  &  8  Geo.  4,  c.  63,  s.  121).  The 
Commissioners  of  Customs  were  purposely  not 
made  parties,  as  no  compulsory  order  was 
asked  aji^ainst  them. 

Mr.  K,  Bruce  and  Mr.  Coleridge,  for  the 
assignees,  opposed  the  motion  on  the  ground 
that  the  compensation  allowance  was  not  as- 
signable, and  that  they  were  entitled  under  the 
orders  for  payment  to  them,  which  the  Insol- 
vent Court  had  made  in  pursuance  of  the  29th 
sec.  The  compensation  allowance  was  in  the 
order  and  disposition  of  the  insolvent  under 
the  30th  section,  notwithstanding  the  notice  at 
the  Audit  Office.  They  also  said  that  the 
Coinmissionersof  Customs  refused  to  recognize 
any  assignments  of  pensions  or  allowances. 

Mr.  Wray,  for  Sir  W.  Boothby,  submitted 
to  such  order  as  the  Court  would  be  pleased  to 
make,  but  considered  that  the  Court  could  not 
interfere,  as  the  allowance  was  a  mere  volun- 
tary and  revocable  grant. 

Mr.  Richards,  in  reply,  contended  that  the 
compensation  was  never  within  tbe  29th  sec. 
of  the  insolvent  act,  because  it  had  been  well 
a&si|^ned  to  the  plaiutiff  before  the  insolvency, 
and  that  the  30th  sec.  had  no  application. 

Tbe  yke  Chancellor  was  of  opinion  that 
compensation  was  assignable,  and  that  tbe  as- 
si^ment  to  the  plaintiff  was  one  which  would 
be  held  a  valid  one  in  equity,  and  that  the  no- 
tices at  the  Audit  Office  was  sufficient  to  com- 
plete it.  He  could  make  no  order  at  present 
a^inst  either  the  Lords  of  the  Treasury,  or 
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the  Commissioners  of  Customs,  so  as  to  bind 
them,  inasmuch  at  they  were  not  before  the 
Court  as  parties  to  this  suit.  The  order  there- 
fore, which  he  should  now  make  upon  the 
present  application  was,  that  unless  in  the 
meantime  the  Lords  of  the  Treasury  or  the 
Commissioners  of  Customs  should  make  an 
order  to  the  contrary.  Sir  W.  Boothby  shoukl  be 
restrained  from  paying  over  the  monies  for 
the  quarterly  payments  of  the  compensation  al. 
lowance  in  his  hands,  to  the  defendants  Asprey 
and  Chart,  and  that  these  latter  defendants 
should  also  be  restrained  from  taking  any  pro- 
ceedings in  the  Insolvent  Court  or  otherwise 
at  law  for  the  recovery  of  the  same. 

Tunstall  v.  Sir  IF,  Boothby  and  others.  Sit- 
tings at  Lincoln's  Inn,  February  22d,  1S40. 

[Before  the  Four  Judges.] 

RBGlSTRilTION  ACT. — moICTMENT. 

The  e  fyT  fF.4,c.  86,  (the  Birth,  Marri^ 
age,  and  Death  Re^ttration  Jet)  is  com- 
pulsory  in  its  provisions,  and  tfthe  if\form^ 
atton  required  by  that  statute  is  withheld, 
the  party  withholding  it  is  liable  to  indict^ 
menf. 

j4 public  act  which  does  require  certain  things 
to  be  done,  but  does  not  attach  any  specific 
penalty  to  the  not  doing  of  them,  maybe 
enforced  by  indictment. 

This  was  an  indictment  against  the  defend- 
ant for  having  violated  the  provisions  of  the  G 
&  7  VV.  4,  c.  86,  the  act  relating  to  the  regis- 
tration  of  births,  marriages,  and  deaths,  by 
having  refused  to  give  the  particulars  of  the 
birth  of  a  child,  pursuant  to  the  20th  section 
of  that  statute.*  The  indictment  stated  that 
the  defendant  was  the  father  of  a  child  which 
had  been  born  in  St.  Peter's  district,  Birming- 
ham.  That  Geo.  Pinner  was  the  registrar  of 
that  district.  That  in  pursuance  of  the  act  he 
applied  to  the  defendant  and  requested  to  be 
fnrnwhed  with  information  respecting  the  time 
of  the  birth,  the  sex  of  the  child,  the  names  of 
the  parents,  and  the  business  or  profession  of 
the  father.  That  the  defendant  had  no  lawful 
excuse  for  not  giving  the  required  informaHon, 
but  intending  to  prevent  the  due  execution  of 
the  law  and  the  carrying  into  effect  of  the  sta. 
tute,  he  contemptuously  and  unlaivfully  wholly 
refused  to  give  to  the  said  Geo.  Pinner  the  in- 
formation  so  demanded  of  him.    The  indict- 


a  By  which  it  was  enacted,  "  That  the  father 
or  mother  of  every  child  born  in  England  after 
the  first  day  of  March,  1837,  or  in  case  of  the 
death,  illness,  absence,  or  inability,  of  the 
father  or  mother,  tbe  occupier  of  the  house  or 
tenement  in  which  such  child  shall  have  been 
born,  shall  iVitHh  forty-ttvo  days  next  after  the 
dajr  of  every  such  birth,  give  information  upon 
being  requested  so  to  do,  to  the  said  registrar, 
according  to  the  best  of  his  or  her  knowledge 
and  belief,  of  the  several  particulars  hereby 
required  to  be  known  and  registered,  touching 
the  birth  of  such  child."  ■ 
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meat  was  fount!  at  the  sessions,  and  the  defend- 
ant then  pleaded  noti^uiUy.  'I'he  indictment  was 
afterwaras  removed  to  this  Court  by  certiorari^ 
when  a  verdict  of  guilty  was  submitted  to,  8ul>- 
ject  to  the  opinion  of  this  Court  on  a  case 
Two  questions  were  orif^inHlIy  intended  to  he 
raised,  namely,  one  relatins(  to  the  evidence 
necessary  to  shew  that  Piouer  was  the  regis- 
trar of  the  district,  and  as  such  entitled  to  de- 
mand the  information ;  and  secondly,  whether 
an  indictment  for  this  offence  wus  sustainable 
in  point  of  law.  The  latter  was  the  only  ques- 
tion argued  and  decided.  I1ie  argument  oc- 
curred in  Michaelmas  Term,  1839. 

The  Attorney  General  in  support  of  the 
indictment.— The  question  whether  this  is 
an  Indictable  offence  seems  to  dt'peod  on 
two  considerations.  First,  whether  the  sta- 
stute  requires  the  information  to  be  given, 
or  leaves  it  optional  with  the  parents  to  give 
or  refuse  the  inforiuation ;  and  secondly, 
whether  if  the  informaCiou  is  required  to  be 
given,  the  withbolding  of  it  amounts  to  an 
indictable  offence  under  the  statute.  It  is 
clear  that  the  statute  did  not  intend  to  leave 
the  giving  or  refusing  of  the  information  to  the 
option  of  the  parents.  The  act  was  passed  for 
a  public  purpose :  if  the  information  may  be 
withheld  at  the  will  and  pleasure  it  may  be 
%vithheld  bv  the  negligence  of  the  pareut-i. 
Then  the  object  of  the  act  may  thus  be  defeat- 
ed, either  by  the  wilful  folly  or  the  utter  care- 
lessness of  anybody.  The  legislature  never 
could  have  intended  such  to  be  the  case.  Then 
if  the  act  reouired  the  information  to  be  given, 
is  the  refus-il  to  give  it  a  matter  which  may  be 
made  the  subject  of  an  indictment  ?  It  may. 
li  is  a  principle  of  law,  that  where  a  public  act 
directs  something  to  he  done  for  a  public  pur- 
pose*, but  does  not  pro  vide  anysppcial  penalty  for 
the  not  doing  of  it,  the  party  guilty  of  the  dis- 
obedience to  the  act  is  punishable  at  common 
law  by  indictment.  The  law  has  thrown  a  duty 
on  him  which  h«  must  discharge.  This  rule  is 
clearly  recognised  in  ull  the  te.xt  writers.*)  The 
indictment  is  conseciuently  su^ttainable. 

Sir  F.  PeUock^  contrh. — ^'f'his  is  not  an  indict- 
able offence.  The  general  law  so  stated  on  the 
other  side  is  not  denied,  but  it  is  inapplicable 
in  the  preaeiit  vase.  The  act  did  not  intend  to 
con:pel  all  parties  to  register  the  births  of  their 
children,  hut  only  to  give  those  who  might  be 
desirous  of  having  the  benefit  of  a  complete 
register  the  opportunfly  to  avail  themselves  of 
the  meai^a  thii«  afforded  by  the  legislature. 
The  matter  was  left  optional  %vitb  the  parties. 
This  is  proved  by  the  fact  that  the  statute  does 
«iiot  put  an  end  to  all  other  modes  of  registra- 
tion, and  command  that  this  new  mode  alone 
shall  be  adopted.  Thus  in  the  I8lh  section  it 
recognises  the  axistence  oC  other  modes,  and 
when  children  have  teeo  already  registered 
under  thoAe  the  old  iao4as,  it  docs  not  require 

^  Hawk.  C.  6.S.  6 ;  2  Hawk.  C  25,  s.  4 ; 
4  Bla.  Com.  l^i;  Rex.  v.  Sobiman,  2  Burr. 
799  i  Reje  v.  Boj/er,  ih.  832  j  Hejp  v.  OavU,  ib. 
8d0;  /r^jr  V.  ^/tf^^,  2  Term  Rep  295 :  Heofv. 
harri§,  4  Term  Rep.  202. 


the  parents  again  to  register  them  acconfiag 
to  the  mode  now  provided  by  this  act.  Thus 
in  the  18th  section,  after  directing  what  the 
registrar  is  to  do,  and  how  his  dutiea  nre  to 
be  performed,  the  act  contains  these  words 
''  touching  ^every  such  birth  or  ever?  sue  h 
death,  as  the  case  may  be,  which  sImU  have 
b(*en  already  registeretl."  These  last  words 
shew  that  where  the  birth  has  already  been 
registered,  the  parents  need  not  agun  re|^isler 
it.  So  that  if  registered  in  the  luual  wav  by 
the  baptism  of  the  child  in  the  church,  it  is 
clear  that  t)ie  act  does  not  compel  the  parents 
again  to  go  through  the  ceremony,  and  give 
information  to  the  registrar  of  the' district.  It 
is  matter  of  notoriety  that  in  passing  throngh 
the  legislature  the  compulsory  clauses  were 
struck  out  on  an  objection  raised  to  them  by 
the  mo:ft  venerable  chnrch  authority  in  the 
land,  and  it  is  therefore  matter  of  history  that 
the  legislature  intended  only  to  pass  an  act 
j  offering  a  perfect  means  nf  registry,  but  not 
I  compelling  persons  to  adopt  it. 
j  Tlie  Attorney  Genrrni  in  reply.— The  words 
referred  to  in  the  18ih  section  "  not  already 
registered*'  were  meant  merely  to  prevent  two 
reg*strations  of  the  same  matter  liy  different 
officers  nqder  this  act.  It  did  not  abolish  the 
church  register,  but  for  public  porposea  it  pro- 
vided that  there  should  be  a  civil  register  of 
births,  marriages,  and  deaths. 

Oftr,  tuh.  cwlf. 
LnrdZ>^Amaa  (in  Hilary  Term,  1840)  de- 
livered judgment. — ^This  was  an  indictment 
preferred  against  the  defendant  for  not  having 
iriven,  in  the  manner  provided  by  section  90 
of  the  6  &  7  W.  4,  cap.  86,  the  information 
required  by  that  sUtute.  the  Registration  Act, 
to  the  registrar  of  the  district  concerning  the 
birth  of  a  rhild.  Though  in  the  coarse  of  the 
argument  there  did  not  appear  to  be  in  the 
minds  of  any  of  those  who  argued  the  case, 
any  doubt  that  it  was  the  general  intention  of 
the  legislature  to  obtain  this  infurmation.  yet 
it  was  contended  that  the  provisions  of  the 
statute  were  such  as  to  leave  it  to  the  parties 
to  give  such  information  or  not  at  thdr  plea- 
sure. But  4ipon  considering  the  proirisions  of 
the  statute  we  cannot  adopt  that  argument, 
and  we  think  that  the  words  of  the  2tHh  sec- 
tion are  too  strong  to  be  got  over.  They  de- 
clare that  "  the  father  or  mother  of  every  child 
born  in  England,  or  in  case  of  the  inability  of 
the  father  or  mother,  the  occupier  of  the  lioii&e, 
&c.,  shall  within  forty-two  days  next  after  tiM 
day  of  the  birth  give  information  on  ht^ng  re- 
quested so  to  do,  of  the  particulars  required 
lo  be  registered."  It  is  the  duty  of  the  regis- 
trar to  require  such  informatioQ,  and  if  he  ne- 
glect the  duties  imposed  npon  him  by  the  act, 
he  will  be  liable  to  an  indictment  for  nej^lect 
of  such  duties,  the  performance  of  which 
is  not  otherwise  provided  for  in  the  statute. 
Now  it  is  impossible  for  him  to  perftirm  all  the 
duties  of  his  office  if  this  information  is  with* 
held.  The  section  gives  direct  and  positive 
injunctions  that  the  information  shall  be  af- 
forded. Here  it  is  withheld,  and  looking  at 
the  general  object  of  the  law  we  cwiBOt  avoid 
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holding  that  these  injunctions  must  be  obeyed 
in  this,  which  is  a  matter  of  ^reat  public  con- 
cern. The  (luestion  here  is,  whetlier  the  de- 
fendant has  been  broujirht  within  the  provisions 
of  the  statute  so  as  to  be  liable  for  the  wilful 
thouifh  innocent  refusal  of  obedience  to  its 
provisions.  We  think  that  he  has  been,  and 
that  the  verdict  mu^t  be  entered  for  the  crown. 

The  Attorney  Gmeral  stated  that  the  only 
object  in  this  prosecution  was  to  assert  the 
law,  and  that  in  this  case  he  did  nut  press  for 
more  than  a  merely  nominal  punishment. 

The  Queen  v.  Price,  H.  T.  1840.  Q.  B.  F.  J. 

€LinttCi  Benrlj  ^ractCre  Court 

FILING  AFFIDAVITS. — ACCIDENT. 

In  enlarged  rules,  nothing  but  inevitable  aC" 
cidents  can  excuse  not  filing  affidavits  a 
week  before  term. 
Greenwood,  moved  fur  a  rule  to  show  cau«e 
why  the  affidavits  in  this  case  should  not  be 
filed,  nunc  pro  tunc,    Ii  appeared  that  the  rule 
had  been  enlarged  on  the  usual  conditions, 
of  filing  the  albdavits  a  week  before  the  term, 
which  had  not  however  been  dene.     He  con- 
tended that  under  the  R.  M.  3G  Geo.  3,  K.  B., 
this  mi^rbt  l>e  done,  if  ir  should  appear  to  the 
aatiitfdction  of  the  court   thtt  accident   had 
alone  prev4*nted  the  aflidavit  from  bcin<(  filed. 
He  cited  Hoar  v.  Hill,*  aud  Harding  v.  j^us- 
/m.b 

Patteson,  J. — ^There  is  a  later  case  than  these. 
Turner  V.  Truwin,^  What  does  your  affida- 
vit »hew  to  brin^  you  within  the  words  of  the 
ru\e36<3eo,3f 

Greemoood. — It  was  the  result  of  accident. 

Patteson,  J. — I  consider  myself  entirely 
bnniid  by  the  case  of  Turner  v.  Trutcin.  The 
court  in  that  case  t  ioui(lu  it  better  to  adhere 
to  the  strict  words  of  the  rule,  and  thuu)(h  a 
t*ootrary  practice  had  exsiated,  they  deter- 
mined for  the  future  to  adhere  strictly  to  the 
rule 

Kiilerefused.  -IVright  v.  Lewis,  H.T.,  1840. 
Q.  B.  P.  G.  • 

XJBCTftUCMT. — NilMKS    OF    LESSORS.— 
ENTITLING  AFVIDATITS. 

In  entitling  an  affidavit  in  a  hindlords*  rule 
in  an  action  of  ejectment  the  names  of  all 
the  lessors  ought  to  be  i/ttroduved. 

In  this  case  a  rule  nfsi  had  heeu  obtained 
under  the  I  Geo.  4,  c.  87.  It  was  a  landlord's 
rule,  and  was  ff ranted  in  Doe  ou  the  several 
defiiijief  of  George  Pry  me  ^another. 

Cole  shewed  cause  and  contended  that  nil 
the  itauies  should  ha%e  been  set  ont  iu  the  afli- 
davits  on  which  the  rule  was  printed.  He 
cited  Rex  v.  The  Sheriff  of  Surrey,*  Foris  v 

£>i^marfi  XtM'i  v. ,•  Doe  d.  Spencer  v. 

fFaui^^  Tomhins  v.  Ceach,^  Doe  d.  Cousins  v. 
RoeS  There  was  also  an  objection  to  the 
affidavits    on    the    ground    that    they    were 


sworn  before  a  person  who  appeared  from  the 
declaration  to  be  the  plaiutiflTs'  attorney,  con- 
trary to  Reg.  Gen.  H.  T  2  Wm.  4,  s.  6. 

fVUlmore  supported  the  rule,  and  suNmitted 
that  it  was  sufficient  if  the  plaintiff's  and  defen- 
dants' names  were  set  out. 

Putteaon^  J, — What  do  you  say  to.  the  case 
of  Doe  d.  Cousins  v.  Roe  ? 

If^illmore. — ^There  it  did  not  appear  how  far 
the  case  had  proceeded.  In  the  present  one  it 
is  merely  the  be^nnin^  of  the  action,  and  it  is 
not  requisite  to  set  out  more  fully  the  names 
of  the  lessors  rf  the  plaintiffs  who  were  not 
plaintiffs  or  defendants  in  the  case.  As  t6  the 
objection  that  the  affidavits  were  sworn  be- 
fore a  person  who  appeared  by  the  declaration 
to  be  plamtid^s  attorney,  he  contended  on  the 
authority  of  Beaumont  v.  Deanjs  and  ludd  v 
Daviesfi  that  it  must  exprcfsly  appear  that  the 
attorney  was  not  alone  the  ifeneral  attorney  of 
the  party,  but  the  attorney  in  the  cause  at  the 
time  the  offidavit  was  sworn. 

Patteson,  J. — The  case  of  Doe  d.  Cousins  v. 
Roe  was  judgment  apfainst  the  casual  ejector 
in. a  very  early  sta^e  of  the  proceedings  ;  and 
if  it  were  not  necessary  to  mention  the  names, 
the  court  would  have  said  so  in  that  case  As 
to  the  other  objection,  it  appears  by  the  decla- 
laration  delivered  that  the  attorney  was  attor- 
ney in  the  cause,  which  is  sufficient. 

Rule  dischar«red. — Doe  d.  Prpme  t.  Roe,  H. 
T.  1840.    Q.  B.  P.  C. 


•  I  Chit  27. 

c  4  I>.  P  C.  16. 

»  2  East  ISO- 

c  I  t$uruh4d7. 

«  5  D.  p.  C,  509. 


b  6  Moo.  523. 

b  7  r.  R.  CSL 
•*  2  Moore  7*^'-^. 
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Sr^ttiutr  of  pUasT. 

ARBITRATION.— AWARD. — COSTS.- -TAXATiaM. 
— INDEPENDENT  PROyiSIONS  IN  AWARD. 

jin  arbitrator  has.  no  poieer  to  order  costs 
to  be  paid  as  between  attorney  ahd  client^ 
ami  if  a  provision  ordering  such  costs  to  be 
paid  is  so  connected  with  other  parts  of  the 
award  that  it  cannot  be  rejected  as  un  in* 
dependent  provision,  the  award  is  bad. 

Butt  shewed  cause  against  a  rule  ol  tained 
by  fFarren  on  the  part  of  the  plaintitf,  for 
settiuir  aside  the  award  in  this  Ciise.  It  ap- 
peared that  the  parties  had  agreed  to  refer  to 
arbitration  *'  all  t  be  matters  in  difference  on 
the  record  in  *  the  cause,  (except  so  far  as 
related  to  a  sum  of  10/.)  I1ie  costs  of  the  said 
action  (except  as  aforesaid),  and  also  of  the 
reference  and  award  incident  thereto,  to  lie  in 
the  di^cretion  of  the  arbitrators."  They 
awarded  that  ''the  action  bhould  cease,  and  no 
fuither  proceedinjofs  betaken  therein  ;  that  the 
defendant  should  pay  to  the  plaintiff  the  sum 
of  50/ ,  towards  the  costs  incurred  in  the  cause 
and  reference,  'i'hat  the  plaintiff  should  p  ly 
his  own  costs  of  the  cause  and  reference,  and 
also  pay  to  tiie  defendant  the  costs  of  the  de- 
fendant in  the  cau^e  and  reference,  and  the 
said  costs  in  the  mean  time  to  be  taxed  as 
between  attorney  and  client.  That  the  plaintiff 
should^  pay  to  the  arbitrators  for  their  use  25/. 
fortheir  fees  and  trK^bursementsas  arhitratorsin 
the  reference,  and  for  the  cirsts  and  expenses 
of  the  award."  To  this  award  three  objections 
were  made  :  First,  that  it  was  uncertain,  it  not 

»  4  D.  P.  C,  35^        b  5  D.  P.  C.  568. 


384    Superior  Courts ;  Exchequer  :    Ldw  Bilis  in  Pwliament :  Editor' $  Letter  Box. 


appearing  whether  the  50/.  to  be  paid  to  the 
plaintiff,  was  to  eo  towards  the  costs  of  the 
plaintiffor  of  the  defendant,  or  both ;  secondly, 
that  in  the  former  alternative,  it  was  incon- 
sistent ;  and  thirdly,  that  the  arbitrators  had 
no  power  to  award  the  taxation  of  costs  to  be 
made  as  between  attorney  and  client. 

Butt  shewed  cause,  and  contended  that  the 
award  of  60/.  to  the  plaintiff  is  in  consideration 
of  the  expenses  to  which  he  will  be  put  by  the 
payment  of  costs  on  both  sides.  The  arbi« 
trators  have  power  to  award  costs  as  they 
please,  and  tney  have  chosen  this  pecaliar 
mode  of  doing  so ;  and  this  renders  it  per- 
fectly consistent  with  the  next  part  of  the 
award  that  the  plaintiff  is  to  pay  the  coa^ 
both  of  himself  and  the  defendant.  As  to  the 
third  objection,  the  arbitrators,  it  is  true,  had 
not  power  to  order  the  costs  to  be  taxed  as 
between  attorney  and  client ;  but  is  is  com- 
petent for  the  Court  either  to  read  those  words 
as  meaning  a  taxation  to  be  made  in  the  usual 
way  between  party  and  party,  or  reject  them 
as  surplusage.     fFhitehead  v.  Frith.^ 

Warren  supported  the  rule  and  contended, 
that  the  first  part  of  this  award  amounts  in 
substance  to  ordering  a  itet  proceMus ;  after 
which  comes  the  unintelli^ble  provision  that 
the  defendant  is  to  pay  the  plaintiff  50/.  for 
costs,  and  the  plaintiff  to  pay  both  his  own 
and  those  of  the  defendant.  Then  with  re- 
spect to  the  mode  of  taxation,  it  is  clear  that 
no  arbitrator  has  power  to  award  coats  to  be 
taxed  as  between  attorney  and  client.  Watson 
on  Awards,  pp.  133,  134. 

Mderion,  B. — ^That  objection  would  only 
have  the  effect  of  setting  aside  the  award  so 
far.  The  case  of  Murder  v.  Cow!^  seems  to 
shew  that  that  portion  may  be  rejected. 

Warren.^ln  that  case  the  part  relating  to 
the  costs  was  easily  separable  from  the  rest  of 
the  award,  in  which  case  the  authorities  all 
agree  that  the  part  in  which  the  arbitrator 
has  exceeded  his  authority  may  be  rejected  \^ 
Jaekion  v.  ClarkeA  That,  however,  is  not  so 
here. 

Parke,  B  —There  is  no  difficulty  about  the 
two  first  objections.  The  apparent  inconsis- 
tency is  expluned  by  the  context,  and  the 
award  means  in  substance  that  the  plaintiflf  is 
to  pay  the  costs  on  both  sides,  both  of  the 
cause  and  reference,  together  with  the  25/.  to 
the  arbitrator ;  as  a  partial  indemnity  for  all 
which,  he  is  to  receive  a  sum  of  50/.  from  the 
defendant.  But  I  am  afraid  that  the  third 
objection  is  fatal.  The  award  of  the  taxation 
of  costs  as  between  attorney  and  client,  is  so 
connected  with  what  goes  before  and  what 
follows,  that  non  constat,  that  the  payment  of 
50/.  by  the  defendant,  was  not  part  of  the 
consideration  for  whicli  it  was  awarded.  It 
seems  to  be  so  connected  with  the  benefit  in- 
tended to  be  granted  to  the  defendant  by  this 
aivard,  that  we  cannot  venture  to  reject  it. 

Rule  absolute.— 5«?AAfli»  v.  Babh,  H.  T. 
1840     Excheq. 
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fiotttff  of  lorHjf . 

Copyholds  Enfranchisement.    Ld.  Brougham. 

[In  Select  Committee.] 
Frivolous  Suits  Act  amendment,  touching  C0(r«. 

[For  second  reading.]        Lord  Denroan. 
Rated  Inhabitants  Evidence. 

[In  Committee.] 
Vagrants'  Removal. 

[For  third  reading.] 
Brighton  Small  Debu  Court. 

[In  Committee.] 


»  12  East,  166.  ^  Cowp.  12?. 
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Soutfe  of  ^nmxaaxut. 

To  amend  the  Law  of  Copyright. 

[In  Committee.]  Mr.  Seijt.  Talfoord. 

To  extend  the  Term  of  Copyright  in  Designs 

of  woven  Fabrics.  Mr.  E.  Tennaot. 

[In  Commiilee.] 

To  carry  into  effect  the  Recommendation  of 

the  Ecclesiastical  Commissioners. 

Lord  J.  Rossell. 

To  extend  Freemen  and  Burgesses'  Right  of 

Election.  Mr.  F.  Kellv. 

Drainage  of  Lands.  Mr.  Handley. 

[For  second  reading.] 
To  amend  Tithes  Commutation  Act. 

[In  Committee.]  Sir.  £.  Knatchbull. 

Small  Debt  Courts  for 

Aston,  Marylebone, 

Barkston  Ash,         Tavistock, 
Bolton,  Newton  Abbott^ 

Liverpool,  Wakefield  Manor. 

Summary  Conviction  of  Juvenile  Offenders. 

[In  Committee.]  Sir  £.  Wilmot. 

To  amend  the  County  Constabulary  Act. 

Mr-  F.  Maule. 

To  amend  the  Laws  of  Turnpike  Truata,  and 

to  allow  Unions.  Af  r.  Mackinnon. 

For  the  entire  Abolition  of  the  Punishment  of 

Death.    Negatived :  there  being  90  for  and 

161  against  the  measure.  Mr.  Bwart 

Prisons  Act  Amendment. 

[In  Committee.] 
To  consolidate  and  amend  the  Law  of  Sewers. 

[For  second  reading.] 
To  give  Summary  Protection  to  persons  em- 
ployed in  the jpublication  of  Parliamentary 
Papers.    [In  Committee.]    Lord  J.  Russell. 
Bitte  passed  the  Commons, 
Vagrants'  Removal. 
Brighton  Small  Debts  Court. 

THE  EDITOR'S  LETTER  BOX. 

In  the  case  of  Barron  v.  FUzffertddf  p.  36f>, 
the  rule,  instead  of  being  discharged,  as  re» 
ported,  was  made  a&soiate — as  appears  evidently 
by  the  abstract  of  the  decision  and  the  judg- 
ment. 

The  letters  of  •*  An  Attorney" ;  T.  S,  G. ; 
X.;  "Quid  nunc*';  H.  H;  *'A  Conitant 
Reader";  and  "A  Copying  Clerk,*'  shall 
receive  early  attention. 

Several  communications  have  been  printed, 
but  are  unavoidably  postponed. 


tRfie  Ueqal  ^bMv^tv^ 


SATURDAY,  MARCH  21,  1840. 


**  Quod  magis  ad  nos 


Pertioety  et  aescjre  malum  est,  agltamnr. 


HORAT. 


THE  LORD  CHANCELLOR'S  BILL 
FOR  CHANCERY  REFORM. 


Wb  have  at  last  before  us  the  Lord  Chan- 
cellor's Bill  for  facilitating  the  Administra- 
tion of  Justice  in  the  Equity  Courts,  and 
vre  need  hardly  say  that  a  more  important 
measure  has  never  been  introduced  into 
Parliament;  and  we  shall,  without  further 
prefsuce,  endeavour  to  give  an  account  of  its 
provisions.  These  affect — L  The  Judicial 
Committee  of  the  Privy  Council.  H.  The 
Court  of  Exchequer.  III.  The  Judges  of 
the  Court  of  Chancery;  and,  IV.  The 
Officers  of  the  Court  of  Chancery. 

I.  The  Master  of  the  Rolls  for  the  time 
being  is  to  be  appointed  Vice  President  of 
the  Privy  CouncU,  if  a  member,  and  in  his 
absence,  another  member  of  the  Privy  Coun- 
cil is  to  be  appointed  temporary  Vice  Pre? 
sident;  and  the  Judges,  not  being  mem- 
bers of  the  Judicial  Committee,  are  to 
assist  the  Committee  in  the  discharge  of 
their  judicial  duties,  and  the  ordinary  duties 
of  the  Judges  attending  the  Judicial  Com- 
mittee are  to  be  performed  by  other  Judges 
during  their  absence. 

II.  Hie  jurisdiction  of  the  Court  of  Ex- 
chequer, as  a  Court  of  Equity,  is  to  be  abo- 
lished and  transferred  to  the  Court  of  Chan- 
cery, and  suits  and  proceedings  transferred 
to  the  Ck>urt  of  Chancery  are  to  be  carried 
on  according  to  the  practice  of  that  Court ; 
but  the  Court  of  Chancery  shall  have  power 
to  direct  suits  to  be  carried  on  according  to 
the  practice  of  the  Court  of  Exchequer,  if  it 
shall  so  tliink  fit.  The  necessary  powers 
and  jurisdiction  are  ^ven  for  carrying  out 
this  important  change.  Power  is  expressly 
given  to  the  Court  of  Chancery  in  a  sum- 
mary way  to  restrain  the  Bank  of  England 
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from  permitting  the  transfer  of  stock.    The 
stocks  and  funds  in  the  name  of  the  Ac- 
countant General  ofthe  Court  of  Exchequer 
are  to  be  transferred  into  the  name  of  the 
Accountant  General  of  the  Court  of  Chan- 
cery.    And  the  proceedings  in  the  Court  of 
Exchequer  as  a  Court  of  Equity  are  to  be 
delivered  by  the  officers  of  that  Court  to 
such  persons  as  the  Master  of  the  Rolls  by 
warrant,  counter- signed  by  the  Lord  Chan- 
cellor,  shall  direct,  and  shall  be  deemed 
records  of  the  Court  of  Chancery.     The 
following  officers  of  the  Court  of  Exchequer 
are  to  be  aTOlished.     The  Accountant  Ge- 
neral of  the  Court  of  Exchequer,  Clerk  to 
the  Masters  on  the  Equity  Side  of  the  same 
Court,  Clerk  to  the  Accountant  General. 
Clerk  of  Reports,  and  Examiner.     This 
Court  and  its  officers  being  thus  displaced^ 
prepares  us  for  the  third  great  alteration. 

III.  Two  additional  Judges  are  to  be  ap<« 
pointed  to  assist  in  the  discharge  of  the 
judicial  functions  of  the  Lord  Chancellor, 
each  of  such  additional  judges  to  be  called 
Vice  Chancellor,  each  of  whom  shall  have 
full  power  to  hear  and  determine  all  matters 
depending  in  the  Court  of  Chancery,  either 
as  a  Court  of  Law  or  of  Equity^  or  which 
shall  have  been  submitted  to  the  jurisdic- 
tion of  the  Court  by  the  special  authority 
of  any  act   of*  parliament,  as  the   Lord 
Chancellor  shall  direct,  and  the  decrees  of 
each  such  Vice  Chanceller  shall  be  deemed 
to  be  the  decrees  of  the  Court  of  Chancery ; 
but  no  such  Vice  Chancellor,  shall  have 
power  to  discharge  the  orders  of  any  other 
Vice  Chancellor,  not  being  his  predecessor 
in  office.     Each  of  sucn  Vice  Chancellors  is 
to  sit  in  the  absence  of  the  Lord  Chancellor, 
or  in  a  separate  Court.     The  New  Vice 
Chancellors  are  to  rai.k   after  the  Chief 
Baron  of  the  Exchequer,  and  as  between 
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themaelwjSj  according  toseniority  of  appoint- 
ment to  their  respective  offices.       Each 
Vice  Chancellor  is  to  have  a   secretary, 
usher,  and  trainbearer,  and  the  secretaries, 
registrars,  and  t)ther  officers  appointed  to 
attend  the  Lord  Chancellor,  are  to  attend 
the  Vice  Chancellors,  as  circumstances  shall 
require.     The  Lord  Chancellor,  with  the 
concurrence  of  the  M&ster  of  the  Rolls, 
and  Vice  Chancellors,  or  any  two  of  them, 
are  empowered  to  make  orders,  and  with 
the  concurrence  of  the  Master  of  the  Rolls 
to  direct  causes  pending  before  the  Master 
of  the  Rolls,   ta   be  heard  by  any  Vice 
Chancellor.     The  salaries  of  the  Vice  Chan- 
cellor and  his  officers,  are  to  be  paid  out  of 
the    interest   and   dividends  arising  from 
the  Suitors'  Fund.     Each  Vice  Chancellor 
6000/.  per  annum,  to  his  secretary  300/. 
per  anAum,  to  his  usher  200/.,  and  to  his 
trambeapcr  100/. ;  after  fifteen  year's  service, 
or  being  afflicted  by  some  permanent  infir- 
mity, any  Vice  Chancellor  may  retire  with 
a  pension  of  3,500/. 

IV.  The  additional  Judges  will  render  a 
eoiTesponding  addition  of  officers  to  the 
Court  of  Chancery  necessary.      For  tl^is 
purpose,  the  principal  officers  of  the  Equity 
Exchequer  are  traneferred  to  the  Court  of 
Chancery.      Richard  Richards,   Esq.,  die 
present  Accountant  General,  is  to  be  crea- 
ted  a  Master  in  Chancery,  with  a  salary  of 
2,500/.  a  year,  and  on  his  death  or  resig- 
nation, a  new  master  is  to  be  appointed. 
Mr.  Buckknd,  the  present  clerk  to  the 
Master  and   Accountwxt  General   of   the 
Court  of  Exchequer,  is  to  be  appointed  chief 
elerk  to  Mr.  Richards,  at  a  salary  of  1,000/. 
^r  annum,  and  Mr.  Penner,  the  present 
clerk  of  the  reports,  in  to  be  appointed  ju- 
nior clerk  to  Mr.  Richards,  at  a  salary  of 
150/.  per  annum.     The  number  of  regis- 
trars is  to  be  increased  from  six  to  ten  :  the 
four  additional  registrars  are  to  be  taken  fi-om 
the  present  Sworn  Clerks  of  the  Court  of 
Exchequer,  and  full  provision  is  made  for 
€he  filling  up  vacancies,  and  for  the  regula- 
tion of  their  salaries,  for  which  we  must  re- 
fer to  the  bill.     To  such  of  the  officers  of 
the  Court  of  Exchequer  as  are  not  placed 
by  the  present  measure,  compensation  is  to 
be  awarded. 

This  is  a  brief  outline  of  the  new  plan ; 
and.  as  a  step  in  the  great  cause  of  Chancery 
reform,  we  give  it  our  respectful  approval. 
It  cannot  be  considered  as  a  final  settle- 
ment of  the  question,  nor  is  it  intended— as 
we  apprehend— as  a  remedy  for  the  whole 
Of  die  grievance.  It  leaves  uptouched  the 
appellate  jurisdiction  of  the  House  of  Lords, 


the  Masters*  offices,  the  Six  Clerks'  offices, 
and  manyothermatters.  It  is  directed  against 
one  of  the  great  evils  attending  the  present 
administautioii  of  equity,  ike  immeuse  arrear 
of  causes,  and  other  mi^Urs  now  waiting  far 
hearing,  which,  it  will  probably  be  admitted, 
is  the  greatest  grievance  of  all,  and  for  this 
purpose,  under  all  the  circumstances  of  the 
case,  we  gladly  accept  it.     The  abolition  of 
the  Equity  Exchequer,  and  the  establish- 
ment of  one  uniform  system  of  Equity  prac- 
tice, will  be  on  the  whole,  we  are  satisfied, 
a  great  improvement ;   and  the  services  of 
four  Equity  Judges  in  separate  Courts,  de- 
voted to   the  regular  dispatch  of  original 
business,  acting  in  concert,  and  assisted  by 
an  adequate  staff  of  officers,  must — as  it 
appears  to  us — be  sufficient  to  dispose  of  the 
present  arrear,  and  to  keep  it  down  for  the 
future.     This,  therefore,  is  an  important  be- 
ginning, and  will  be  an  immense  gain  to  the 
suitor ;  but  when  we  look  beyond  this  stage- 
of  the  business,  and  consider  the  appeals 
from  these  Courts,  we  do  not  see  our  way 
so  clearly.     Can  the  Lord  Chancellor,  in 
addition  to  his  other  business,  hear  appeals 
from  four  Courts  ?  or  is  it  intended  under 
the  proposed  act,  to  form  an  appeal  Court,  in 
which  the  other  Judges  shall  sit  ?     By  s.  1 9, 
no  Vice  Chancellor  is  to  have  power  to  dis- 
charge the  orders  of  any  other  Vice  Chan- 
cellor, or  any  decree,  &c.  by   any  Lord 
Chancellor,  "  unless  authorized  by  tlie  Lord 
Chancellor  so  to  do."     We  do  not  know 
whether  this  points  at  a  Court  of  appeal  to 
be  formed  of  more  than  one  of  tiie  new 
Judges.     By  s.  27,  all  decrees,  &c.  of  any 
Vice  Chancellor  shall  be  subject  to  be  re- 
versed, discharged,  or  altered  by  the  Lord 
Chancellor.     Why  shouid  not  three  of  the 
inferior  Judges  have  the  power  of  reversing 
the  decree  or  order  of  the  fourth  ?    We  ven- 
ture  to  throw  this  out  for  consideratioB. 
We  would  also  suggest  that  the  new  Judges 
should  have  some  more  distinguishable  name 
than  Vice  Chancellor.     It  appears  to  us  to 
lead  to  some  confusion,  even  in  the  present 
bill,  and — as  we  think — will  be  inconvenient. 
Why  should  not  all  the  Vice  Chancellors  be 
called  Judges  in  Equity  ? 

We  shall  now  conclude  these  hasty  re- 
marks. We  hail  this  bill  as  an  important 
beginning  of  the  great  work  of  Chancery 
Reform,  and  we  willgkdly  Imd  oar  humble 
aid,  and  we  invite  thit  of  our  professonal 
brethren,  to  reader  it  as  complete  as  possi- 
ble. Let  us  not,  however,  relax  in  our  ex- 
ertions. It  may  be  convenient  to  proceed 
by  steps,  and  divide  the  work  into  aeveial 
bills.     Here  then  we  have  hill  No.  L     But 
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we  eameatly  exhort  Mr.  Spence,  Mr.  Field, 
and  all  others,  to  pursue  their  useful  labours 
in  the  odier  branches  of  the  subject.*  Let 
full  information  be  obtained — let  returns  be 
pressed  for — and  while  we  are  gaining  an 
effident  judicial  power  for  making  decrees 
and  orders,  let  us  see  that  they  are  acted  on 
with  no  unnecessary  delay  or  expense  to  the 
suitor.  Let  us  also  endeavour  to  obtain  a 
competent  Court  of  Appeal,  not  only  from 
tiie  decrees  of  the  inferior  Judges  of  the  Court 
of  Chancery^  but  from  the  superior  Judges 
— in  fact,  the  reformation  of  the  appellate 
jurisdiction  of  the  House  of  Lords.  The 
subject  of  Chancery  Reform  now  divides 
its^  into  three  branches  : — I.  The  inferior 
original  Courts,  or  the  disposing  of  the  pre* 
sent  airear,  and  the  obtaining  a  hearing  of 
oriffinal  business.  IL  The  officers  of  the 
Coxurts  of  Chancery,  and  the  mode  of  work- 
ing orders  and  decrees  when  obtained. 
IIL  The  appellate  jurisdiction,  or  mode  of 
reversing  orders  and  decrees  when  obtained. 
We  now  proceed  to  lay  before  our  readers 
the  Lord  Chancellor's  plan  for  providing  for 
the  first  of  these  grievances,  to  which  we 
need  not  invite  their  attention. 


The  bill  is  intituled  "  An  Act  for  facilitating 
the  Administration  of  Justice,''  and  recites 
that  the  administration  of  justice  by  her 
Majesty  in  council  would  be  ereatly  facilitated 
by  the' appointment  of  a  iuoge  to  preside  in 
the  Judicial  Committee  or  the  Privy  Council : 
it  is  therefore  proposed  to  be  enaeted — 

1.  That  the  Master  of  the  Rolls  for  the  time 
being  (if  a  member  of  her  Majesty's  Privy 
Council)  shall  io  the  absence  of  the  Lord 
Pt^sideat  for  the  time  beiog  of  her  Majesty's 
Privy  Council,  preside  in  the  Judicial  Commit- 
tee of  the  Privy  Council,  with  the  style  and  title 
of  Vice  President  of  her  Majesty's  Privy  Council. 

2.  That  it  shall  be  lawful  for  her  Majesty, 
from  time  to  time,  by  her  si^n  manual,  re- 
vocal>le  at  pleasure,  to  appoint  any^  other  per- 
son, being  a  member  of^  the  said  judicial 
committee,  to  execute  the  office  of  Vice  Presi- 
dent of  the  Privv  Council  whenever  the  Master 
of  tJie  Rolls  shall,  by  sickness  or  attention  to 
his  other  duties*  be  prevented  from  personally 
attending  the  said  judicial  committee. 

3.  And  whereas  l)y  an  act  passed  in  the 
foarth  year  of  the  reiffn  of  bis  late  Majesty 
King  William  the  fourth,  intituled  "  An  Act 
for  the  better  administration  of  Justice  in  His 
ArJ»jesty'8  Privy  Council,"  it  was  (amongst 
other  thin^)  enacted,  that  no  matter  should 
be  heard,  nor  should  any  order,  re]^rt»  or  re- 
commendation be  made,  by  the  said  Judicial 
Committee,  in  pursuance  of  the  said  act  now 
ia  recitaly  unless  in  the  presence  of  at  least 

*  Mr.  8gence  has  just  published  a  Supple- 
a»ent  to  bis  vahiable  addresses,  to  which  we 
beg  to  call  attention. 


four  members  of  the  said  committee ;  and  that 
no  report  or  recommendation  should  be  made 
to  his  Majesty  unless  a  majority  of  the  mem- 
bers of  such  Judicial  Committee  present  at  the 
hearing  should  concur  in  such  report  or  re- 
commendation :  And  whereas  it  is  expedient 
to  alter  and  amend  so  much  of  the  said  recited 
act  as  is  herein-before  recited ;  be  it  therefore 
enacted,  that  from  and  after  the  passing  of  this 
act  no  matter  shall  be  heard,  nor  shall  any  or* 
der,  report,  or  recommendation  be  made,  by 
the  Judicial  Committee  of  the  Privy  Council, 
in  pursuance  of  the  said  recited  act,  unless  in 
the  presence  of  at  least  four  members  of  the  said 
committee,  one  of  whom  shall  be  the  Vice 
President  for  the  time  being  of  her  Majesty's 
Privy  Council,  or  the  person  appointed  under 
this  act  to  execute  that  office;  and  that  no 
report  or  recommendation  shall  be  made  to 
her  Majesty  unless  a  majority  of  the  memlien 
of  the  said  committee  present  at  the  hearing 
shall  concur  in  such  report  or  recommenda- 
tion :  Provided  always,  that  it  shall  be  lawful 
for  her  Majesty,  from  time  to  time,  by  her 
sign  manual,  revocable  at  pleasure,  to  direct 
that  any  matter  may  be  heard,  and  any  order., 
report,  or  recommendation  may  be  made,  by 
the  said  committee,  in  the  presence  of  three 
members  of  the  said  committee,  of  whom  the 
Vice  President  for  the  time  being  of  the  Privy 
Council,  or  the  person  appointed  under  this 
act  to  execute  that  office,  shall  be  one;  and 
that  every  order,  report,  or  recommendation 
made  by  such  three  members  of  the  said  com- 
mittee in  pursuance  of  such  direction,  or  by  a 
majuriiy  of  them,  shall  be  deemed  to  be  an 
order,  report,  or  recommendation  made  by  the 
said  committee  within  the  intent  and  meaning 
of  the  said  recited  act. 

4. — And  whereas  it  may  be  expedient  that 
some  or  one  uf  the  Judges  of  her  Majesty's 
Superior  Courts  of  Compon  Law  at  West* 
minster,  not  being  members  of  the  said  com- 
mittee, should  attend  meetings  of  the  said 
committee,  for  the  purpose  ojf  assisting  the 
said  conamittee  in  the  discharge  of  their  judi- 
cial duties  ;  be  it  therefore  enacted,  that  any 
such  judge  or  judges,  attending  any  meetmg 
or  meetings  of  the  said  committee  at  the  re- 
quest of  the  Lord  President  or  Vice  President, 
or  other  person  discharging  the  duties  of  Vice 
President,  shall  he  an  assistant  or  assistants  to 
the  said  committee,  and  shall  advise  mth  the 
members  of  the  said  committee  concerning  the 
matters  which  shall  be  then  and  there  sub. 
mitted  to  their  consideration. 

^.  That  during  the  time  of  the  attendance 
of  any  judge  or  ludges  at  meetings  of  the 
said  committee  (whether  such  judge  or  judges 
shall  be  a  member  or  members  of  the  said 
judicial  committee,  or  not),  the  ordinary 
duties  of  such  judge  or  judges  shall  be  per-* 
formed  by  the  other  judges  of  the  Court  or 
Courts  to  which  such  judge  or  judges  shall 
belong  respectively,  in  regard  to  the  business 
of  such  Court  or  Courts  respectively,  and  by 
such  of  the  judges  of  the  said  Superior  Courts 
as  shall  not  so  attend,  including  the  chiefs  of 
the  same  Courts,  in  regard  to  tKe  other  duties 
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of  the  jud^e  or  jnd^n  so  attrndin^;  and  it 
shall  be  the  duty  of  such  other  jttdtfes  to  make, 
and  they  are  hereby  required  to  make,  ftt  and 
proper  arrangements  for  the  performance  of 
su(*h  duties  accordragty. 

6.  And  whereas  the  business  on  the  plea  side 
of  her  IVlMJcstv's  Court  of  Exchequer  at  West- 
minster has  of  late  ycsrs  crrcatly  increased,  and 
a  transfer  to  the  Court  of  Chancery  of  the  juris 
diction  of-  the  said  Court  of  Exchequer  as  a 
Court  of  EquitvVould  relieve  the  judges  of  the 
said  Court  of  Exchequer,  and  would  otherwise 
tend  to  promote  the  public  advantage;  be  it 
therefore  further  enacted,  tliat  on  the  day 
of  all  the  power,  authority,  and  jurisdiction 
of  her  INIajesty's  Court  uf  Exchequer  at  West- 
minster as  a  Court  of  Equity,  and  all  the  power, 
authority,  and  jurisdiction  which  shall  hare 
t)een  conferred  on  or  committed  to  the  said 
Court  of  Exchequer  by  or  under  the  special 
authority  of  any  act  or  arts  of  parliament, 
(other  than  such  power,  authority,  and  juris- 
diction as  shall  then  be  poiisesseu  by  or  be  in- 
cident to  the  said  Court  of  Exchequer  as  a 
Court  of  Law  or  as  a  Court  of  Revenue.)  shall 
be  and  the  same  are  hereby  transferred  and 
given  to  her  Majfsty's  High  Court  of  Chancery, 
to  all  intents  and  purposes,  in  as  full  and  ample 
a  manner  as  the  same  might  have  been  exer- 
ciseil  by  the  said  Court  of  Exchepucr  if  this 
act  had  nut  passed ;  and  the  same  power,  au- 
thority, and  jurisdiction  shall,  so  far  as  respects 
the  exercise  thereof  by  the  said  Court  of  Ex- 
chequer, cease  and  determine:  provided  al- 
ways, that  this  act  shall  not  abridge,  lessen,  or 
in  any  wise  affect  the  power,  authority,  or  juris- 
dictiun  of  or  incident  to  the  said  Court  of  Ex- 
chequer as  a  Court  of  Law  or  as  a  Court  of 
Revenue. 

7.  That  all  suits  and  matters  which  on  the 
said  day  of  shall  be  depenrtin^  in  the 
said  Court  of  Exchequer  as  a  Court  of  Etpiity, 
or  under  such  act  or  acts  of  parliament  as  afore- 
said, sh;\ll  be  and  the  same  are  hereby  trans- 
ferred, witli  all  the  proceedings  therein,  to  the 
said  (^ourt  of  Chancery,  there  to  be  carried  on 
and  prosecuted  and  dealt  with  and  decided  ac- 
cording to  the  practice  of  that  Court ;  and  that 
all  writs  whii  h  shall  have  been  then  issued  in 
the  same  suits  and  matters,  or  any  of  them,  re- 
turnable  in  the  said  Court  of  Exchequer,  shall 
be  and  the  same  are  hereby  made  returnable 
in  'the  said  Court  of  Chancery  ;  provided  al- 
ways,* that  in  case  it  shall  appear  to  the  Court 
of  Chancery  to  be  just  and  expedient  that  any 
suit  or  suits,  matter  or  matters,  so  transferred 
to  the  saidCciurt  of  Chancery,  should  be  wholly 
or  partially  carried  on  according  to  or  regu- 
lated by  the  present  practice  of  the  Court  of 
Exchequtr,  or  that  any  question  or  questions 
arising  in  the  same  suit  or  suits,  matter  or  mat- 
ters,  should  be  decided  with  reference  to  the 
present  practice  of  the  said  Court  of  Exche* 

2 tier,  it  shall  be  lawful  for  the  eaid  Court  of 
Jhancery  to  make  sudi  order  or  orders  iu  re- 
lation thereto  as  to  the  said  Court  of  Chancery 
shall  seem  meet. 

8.  And  be  it  enacted,  that  on  and  after  the 
laid         (!ay  of         it  shall  be  lawful  for  the 


said  Court  of  Chancery,  npon  the  application 
of  any  party  interested,  by  motion  or  petition, 
in  a  sQinmary  way,  to  restrain  the  Qo?em>»r 
and  Company  of  the  Rank  'of  England,  or  any 
other  public  company,  whether  incorporated  or 
not,  from  permitting  the  transfer  of  any  stock 
in  the  public  funds,  or  any  stock  or  shares  in 
any  public  company  which  may  be  standing  in 
the  name  or  names  of  any  person  or  persons 
or  body  politic  or  corporate,  in  the  books  of 
the  Governor  and  Company  of  the  Dank  of 
England,  or  in  the  books  o^  any  sitcb  public 
company,  or  from  paying  aory  dividend  or 
dividends  due  or  to  l>ecome  due  thereon  ;  and 
every  order  of  the  said  Court  of  Chancery 
upon  such  motion  or  petition  as  aforesaid  tthall 
specify  the  amount  of  the  stock  or  the  par- 
ticular shares  to  l>e  affected  thereby,  and  the 
name  or  names  of  the  person  or  persona,  body 
politic  or  corporate,  in  which  Ibe  same  ahail 
be  standing:  Provided  always,  that  tlie  said 
Court  of  Chancery  shall  liave  full  power, 
upon  the  application  of  any  party  iuterested. 
to  discharge  or  vary  such  order,  and  to  award 
such  cobts  upon  such  application  as  to  the  said 
Court  shall  seem  fit. 

9.  Stocks,  &c.  in  the  name  of  the  Acecunt- 
ant  General  of  the  Court  of  Exchequer,  to 
be  transferred  into  the  name  of  Acc«iusitant 
General  of  the  Court  of  Chancery ;  applicable 
to  such  purposes  as  the  same  were  respcctirelv 
applicable  to.  Officers  of  Rank  of  England, 
&c.  directed  to  make  the  transfer. 

10.  Accountant  General  of  Court  of  Ex- 
chequr  to  make  up  accounts  with  AccountaDt 
General  of  Court  of  Chancery. 

11.  Property  vested  in  Accountant  General 
of  the  Court  of  Chancery  by  this  act  to  go  to 
his  successors  in  office. 

12.  Certain  funds  transferred  to  the  Ac- 
countant General  of  Court  of  Chancery,  to  the 
account, "  Account  of  monies  placed  out/'*cc. 

13.  Certain  other  funds  transferred  to  Ac- 
countant General  of  Court  of  Chancery,  to  an 
account,  "Account  of  securities  purchased 
with  surplus  interest,**  &c. 

14.  Money  by  any  act  &c.  directed  to  lie 
paid  into  tlie  bank  to  the  credit  df  Acconniant 
General  of  Exchequer  to  be  so  paid  to  the 
credit  of  Accountant  General  of  Conrt  of 
Chancery.  Stocks,  &c.  transferrable  in  the 
name  of  Accountant  General  of  Exchequer  to 
become  tranferrable  into  the  name  of  Accovat- 
aat  General  of  Court  of  Chancerv. 

15.  That  on  the  said  day  of 

the  offices  of  Accountant  General  of  the  Covrt 
of  Exchequer,  Master  on  the  Equity  side  of 
the  Citurt  of  Excheuuer,  Clerk  to  the  Masters 
on  the  Equity  side  of  the  same  CDiirt»  Clerk  lo 
the  Accountant  General,  Clerk  of  the  Reports 
of  the  Court  of  Exchequer,  and  Bxamioer  of 
the  Court  of  Excheouer,  shall  be  and  the  same 
are  hereby  abolishea. 

16.  That  all  the  bills,  answers,  decrees,  and 
proceedings  of  the  Court  of  Exchequer  as 
a  Court  of  Equity,  and  under  such  acts  of  par- 
liament as  aforesaid,  shall,  on  the  said 

day  of  ,  or  as  soon  after  as  conveaieBtly 

may  be,  be  delivered  by  the  several  officers  uf 
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the  aaid  Coart  of  Exchequer  now  having,  the 
custody  of  the  same  to  tuch  perano  or  persons 
M  slwll  be  appuiiited  hy  the  Master  of  the 
Rolls  to  receive  and  take  charge  of  the  same 
by  warrsut  under  his  hand,  .approved  of  and 
couiiterbi}(ned  by  the  Lord  Ciiancellor^  and 
that  from  aud  after  such  delivery  the  same 
bills,  aoiwers*  decrees,  and  other  proceedings 
shall  be  deemed  records  of  the  Court  of  Chiin- 
cery  in  the  custody  of  the  Master  of  the  Rolls, 
suiiject  to  the  provisions  of  an  act  passed  in 
the  second  year  of  the  reign  of  Iwr  present 
Mitjesty,  intituled  "  an  Act  for  keeping  safely 
the  Public  Records." 

17*  And  whereas  the  duties  of  the  Master 
of  the  Rolls  as  Vice  President  of  the  Privy 
Council  will  prevent  his  devoting  so  much 
of  his  time  as  heretofore  to  the  hearing  of 
canses  in  Chanrery :  and  whereas  the  business 
of  tlie  Court  of  Chancery  has  of  kte  years 
greatly  increased,  and  by  reason  of  the  transfer 
to  the  Court  of  Chancery  of  the  equitable  ju- 
risdiction of  the  Court  of  Exchequer,  further 
duties  will  devolve  on  tbe  Court  of  Chancery, 
and  it  is  therefore  expedient,  for  the  better 
administration  of  justice  in  tbe  said  Court  of 
Chancery,  that  two  additional  judges  should 
be  appointed  to  assist  in  the  discharge  of  the 
judicial  functions  of  the  Lord  Chancellor :  be 
it  therefore  further  enacted,  thut  it  sliall  be 
lawful  for  her  Majesty  to  nominate  and  ap- 
point, by  letters  patent  under  the  Great  Seal 
of  the  United  Kingdom,  tivn  fit  persons  to  be 
additional  judges  assistant  to  the  Lord  Chan- 
cellor in  the  discharge  of  the  judicial  functions 
of  bis  office,  each  of  such  additional  judges  to 
be  called  Vice  Chancellor. 

18.  That  from  time  to  time,  when  and  as 
any  vacancy  shall  occur  in  the  said  office  of 
Vice  Chancellor,  by  the  death,  resignation,  or 
removal  from  office  of  any  Vice  Chancellor 
for  the  time  being,  it  shall  be  lawful  for  her 
Majtrsty,  by  letters  patent  under  the  Great  Seal 
of  the  Uuiicd  Kingdom,  to  appoint  a  fit  person 
to  supply  such  a  vacancy. 

19.  That  each  such  Vice  Chancellor  shall 

have   full  power  to  liear  and  determine  all 

cauaes,  matters,  and  things  which  are  or  shall 

be  aC  any  time  depending  in  the  Court  of 

Chancery  in  England,  citber  as  a  Court  of 

Law  or  as  a  Court  of  Equity,  or  incident  to 

my  ministerial  office  of  the  said  Court,  or 

«vhicb  have  been  or  shall  be  submitted  to  the 

jurisdiction  of  the  said  Court  or  of  the  Lord 

Chaacellor  by  the  special  authority  of  any  act 

of  parliament,  as  the  Lord  Chancellor  shall 

from    time  to  time  direct;  and  all  decrees, 

orders,  and  acts  of  snch  Vice  Chancellor  so 

made  or  done  shall  be  deemed  and  taken  to 

be  respectively,  as  the  nature  of  the  case  shall 

require,  decrees,  orders,  and  acts  tf  the  said 

Court  o/  Chancery,  or  of  such  iucident  juris- 

dictioa   as  aforesaitl,  or  under  such  special 

authority  as  aforesaid,  and  shall  have  force  and 

ViilidUy  Had  be  executed  accordingly,  subject 

nevertheless  in  every  case  to  be  reversed,  dis- 

chhTged,  or  altered  by  the  Lord  Chancellor ; 

and  no  such  decree  or  order  shall  be  enrolled 

luitll  the  same  shall  be  signed  by  the  Lord 


Chancellor  :  Provided  always,  that  such  Vice 
Chancellor  shall  have  no  power  or  authoritv  to 
discharge,  reverse,  or  alter  any  decree,  order,, 
act,  matter,  or  thing  made  or  done  by  any 
other  Vice  Chancellor  to  be  appointed  under 
this  act.  not  being  a  predecessor  in  office  of 
such  Vice  Chancellor,  or  any  decree,  order, 
act,  matter,  or  thing  made  o^  done  by  any 
Lord  Chancellor,  vnlete  authorized  by  the  Lord 
Chmncellor  so  to  do,  nor  any  power  or  autho- 
rity to  discharge,  reverse,  or  alter  any  decree, 
order,  act,  matter,  or  thing  made  or  done  by 
the  Master  of  the  Rolls  or  the  Vice  Chan- 
cellor for  the  time  being,  appointed  in  pur- 
suance of  an  act  passed  in  the  fifty-third  year 
of  the  reign  of  His  Majesty  King' George' the 
Third,  intituled  "  jIn  Act  to  facilitate  the  Ad^ 
miniitration  ef  Justice,'*  or  any  order,  act, 
matter,  or  thing  made  or  done  by  the  Court  of 
Review  in  bankruptcy. 

20.  That  each  or  either  of  the  Vice  Chan- 
cellors to  be  appointed  in  pursuance  of  this 
act  shall  sit  for  the  Lord  Chancellor,  whenever 
he  shall  require  him  so  to  do,  and  shall  also, 
at  such  other  times  as  the  Lord  Chancellor 
shall  direct,  sit  in  a  separate  C'oort.  whether 
the  Lord  Chancellor,  or  the  Master  of  the 
Rolls  or  the  Vice  Chancellor  appointed  in  pur- 
suance of  the  said  act,  shall  be  sitting  or  not, 
for  which  purpose  the  Lord  Chancellor  shall 
make  such  ordera  as  to  him  shall  appear  to  be 
proper  and  convenient  from  time  to  time  as 
occasion  shall  require. 

21.  That  every  person  holding  or  who  shall 
have  held  the  office  of  Vice  Chancellor  under 
this  act  shall,  if  a  member  of  her  Majesty's 
Privy  Council,  be  a  member  of  the  Judicial 
Committee  of  the  Privy  Council. 

2'2,  That  the  Vice  Chancellors  to  be  ap- 
pointed in  pursuance  of  this  act  shall,  during 
the  continuance  in  office  of  the  present  Vice 
Chancellor,  respectively  have  rank  and  precc- 
dence  next  to  the  Lord  Chief  fiaron  of  her 
Majesty's  Courts  of  Exchequer  at  Westmin- 
ster ;  and  that  the  Vice  Chancellor  to  be  ap- 
pointed in  pursuauce  of  the  said  act  of  the 
fifty-third  year  of  the  Reign  of  King  George  the 
third,  and  the  Vice  Chancellors  to  be  appointed 
in  pursuance  of  this  act,  shall  after  the  deatli 
of  the  present  Vice  Chancellor,  or  his  resij^na* 
tion  or  removal  from  his  office  respectiveiy, 
have  rank  and  precedence  next  to  tbe  Lord 
Chief  Baron  ot  the  Court  of  Exchequer  at 
Westminster,  and  as  between  themselves. ^hall 
have  rank  and  precedence  according  to  senio- 
rity of  appointment  to  their  respective  offices. 

23.  That  it  shall  be  lawful  for  her  Majesty, 
in  and  by  such  letters  patent  a?  aforesaid,  and  in 
and  by  any  other  letters  patent  under  the  Great 
Seal  of  the  United  Kingdom,  to  direct  that 
each  such  Vice  Chancellor  to  be  appointed  in 
pursuance  of  this  act  shall  have  a  secretary, 
usher,  and  trainbearer,  to  be  from  time  to 
time  appointed  and  removed  by  such  Vice 
Chancellor  at  his  pleasure ;  and  that  the  so- 
cretaries,  registraiv,  and  o^her  officers  ap- 
pointed to  attend  the  Lord  Chancellor  shall 
attend  such  Vice  Chancellor  when  sitting  for 
the  Lord  Chancellor,  and  also  when  tilting  in 
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his  separate  Court,  as  cirrumstances  shall  re- 
quire, and  as  the  Lord  Chancellor  shall  order 
and  direct. 

24.  Vice  Chancellor  to  hold  office  during' 
his  ji^ood  behaviour,  but  may  be  removed  upon 
address,  &c. 

25.  Oath. 

26.  That  from  and  after  the  appointment  of 
the  Vice  Chancellors  under  this  act  it  shall  be 
k^vful  for  the  Lord  Chancellor,  with  the  ad- 
vice or  concurrence  of  the  Master  of  the  Rolls 
and  Vice  Chancellors  for  the  time  being,  or 
any  two  of  them,  and  he  is  hereby  authorized 
and  empowered  to  do  all  such  acts,  and  to 
make  and  issue  all  such  rules  and  orders,  as 
by  any  act  or  acts  of  parliament  now  in  force 
the  Lord  Chancellor,  with  the  advice  or  con- 
currence of  the  Master  of  the  Rolls  and  the 
Vice  Chancellor  for  the  time  being,  or  one  of 
them,  is  empowered  to  do,  make,  or  issue. 

27.  That  it  shall  be  lawful  for  the  Lord 
Chancellor  and  the  Master  of  the  Rolls  from 
time  to  time  to  direct  that  any  causes  or  mat- 
ters, which  shall  be  at  any  time  or  times  de- 
pending for  hearing  or  determination  before 
the  Master  of  the  Rolls  for  the  time  being, 
shall  be  heard  and  determined  by  the  Lord 
Chancellor  or  by  one  of  the  Vice  Chancellors 
for  the  Ume  being ;  but  all  decrees  and  orders 
to  be  made  by  any  Vice  Chancellor  in  pursuance 
of  such  direction  shall  be  subject  to  be  re- 
versed, discharged,  or  altered  by  the  Lord 
Chancellor. 

28.  Appointment  of  Richard  Richards,  Esq. 
to  be  a  Master  in  Chancery.  References  de- 
pending before  the  Masters  on  Equity  Side  of 
exchequer  transferred  to  him,  and  such  other 
references  as  the  Lord  Chancellor  shall  direct. 

29.  Her  Majesty  empowered  bv  letters  pa- 
tent to  appoint  successors  to  Mr.  Ilichards. 

30.  Appointment  of  '  Buckland,  the 
present  clerk  to  the  Masters  in  Exchequer,  to 
be  chief  clerk  to  Master  in  Chancery,  &c. 

31.  Salaries  to  Vice  Chancellor  and  his  offi- 
cers, and  to  Master,  to  be  paid  out  of  interest 
and  dividends  arising  from  Suitors'  Fund. 

32.  Her  Majesty  empowered  to  grant  an- 
nuity to  Vice  Chancellor  on  his  resignation. 
Sucn  annuity  may  be  limited  as  herein  men- 
tioned.   Period  of  service. 

33.  So  much  of  53  Geo.  3,  as  directs  pay- 
ment to  Vice  Chancellor  of  the  salary  of  6000/. 
repealed. 

34.  Regulating  future  salaries  of  Vice  Chan- 
cellor appointed  under  53  Geo.  3,  c.  24. 

35.  3  &  4  W.  4,  c.  94.  Number  of  K|e[is- 
trars  increased  to  ten.  Provisions  for  filhng 
op  vacancies. 

36.  Registrars  to  attend  each  judge  of  the 
Court  as  Lord  Chancellor,  &c.,  shall  direct. 
In  case  of  illness  they  may  appoint  a  deputy. 

37.  Clerks  to  the  registrars  increased  to 
twelve.  Vacancies  to  be  filled  up  bv  seniority. 
Lord  Chancellor  empowered  to  .611  up  vacan- 
cies in  office  of  twelfth  derk  to  the  registrars. 

38.  Preserving  rights  to  the  present  regis- 
trars and  clerks. 

39.  Proviso  as  to  •uoeeasion  of  sworn  clerks, 
5ic. 


40.  Office  of  master  of  reports  and  entries 

41.  Duties  of  registrars  and  clerks. 

42.  Accountant  General  empowered  to  ap- 
point additional  clerks,  55  G.  3,  c.  Ixiv. 

43.  Masters,  Registrars,  and  clerks  to  regia- 
trars,  to  hold  their  offices  during  good  behavi- 
our ,*  and,  with  other  officers,  to  l>e  subject  to 
prohibitions,  &c. 

44.  Repeal  uf  certain  powers  of  3  &  4  W.  4, 
c.  94. 

45.  SaL&ries  to  registrars,  and  clerks,  and 
masters  and  clerks,  paid  out  of  Suitors'  Pea 
Fund. 

46.  Compensation  to  Master  of  Exchequer 
and  other  officers  of  Court  of  Exchequw,  to  be 
paid  out  of  Suitors'  Fund  in  Chancery.  Ac* 
count  of  compensation  to  be  laid  before  Par- 
liament. 

47.  Interpretation  clause. 

48.  Act  may  be  altered,  &c. 

The  ScHEDULB  referred  to  by  the  foregoing 

act. 

Salary. 

The  First  Registrar  -    -  £2,i}Q0  per  ann. 

The  Second,  Third,  and 
Fourth  Registrars 

The  Fifth,  Sixth,  Se- 
venth, and  Eighth  Re- 
gistrars   1,600  per  ann.  each. 

The  Ninth  and  Tenth 
Registrars  -    -    .    . 

The  First  and  Second 
Clerks  to  the  Regis- 
trars     ..... 

TheThird,  Fourth,  Fifth, 
and  Sixth  Clerks  to 
the  Registrars      •    - 

The  Seventh,  Eighth, 
Ninth,  and  lenth. 
Clerks  to  the  Regis- 
trars     ..... 

The  Eleventh  &  Twelfth 
Clerks  to  the  Regis- 
trars     ..... 

The  Chief  Clerk  to  the 
Master  in  Ordinary  in 
Chancery  appointed 
under  this  act      -    - 

The  Junior  Clerk  of 
such  Master    -    -    • 


-     1 ,800  per  ann.  each. 


1,250  per  ann.  each. 


800  per  ann.  each. 


600  per  ann.  each. 


400  per  ann.  each. 


300  per  ann.  each. 


1,000  per  ann. 
150  per  ann. 


PLAN  FOR  REMEDYING  THE  DELAY 
OF  THE  COURT  OF  CHANCERY. 


Mr.  Robert  Montagu  Home^  a  solicitor  of 
the  Court  of  Chancery,  haa  just  publkhed  a 
short  statement,  from  which  we  make  the  fol- 
lowing extracts. 

The  average  periods  of  the  progress  of  ui 
ordinary  suit,  embracing  references  and  io- 
quiries  before  the  Master,  may  be  thus  eako- 

lated : — 

Two  years  in  bringing  the  aiut  to  lasae. 
Two  years,  when  set  down  iothamrntr,  be- 
I  fore  it  can  be  heard. 
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T%vo  yean  to  rix  years  in  the  Master's  office. 

'*Two  years  before  tbe  further  directions  can 
be  obtained.         ^  * 

"  It  vrat  formerly  the  policy  to  throw  the 
-bboae  on  the  Saliciton,  and  every  pouible 
▼iCttperation  was  heaped  on  their  undefended 
beadsy  whUe  the  true  cauae  of  the  delay  was 
most  sedulously  concealed. 

"The  true  cause  of  the  delav  b  that  the 
Court  of  Chancery  has  become  the  forum  fur 
administering  Justice  in  almost  every  case 
%fhere  property  is  concerned.  That  our  com- 
-mercial  relations— oar  improvements — and  in- 
4irease  of  populatiouj  have  Increased  the  busi- 
ness of  the  Court  at  least  ten-fold  in  a  period 
of  fifty  years,  and  that  the  limited  number  of 
the  Judg^es  and  Masters  is  not  at  all  adequate 
to  this  increase. 

'*  One  subject  has  been  frequently  referred 
to  as  an  evil  equal  to  that  of  delay — inamely, 
the  ejtpeMce  of  proceedin/^s  in  £qaity.  This 
has  been  a  favourite  topic  for  reform,  and  the 
attention  has  been  more  applied  to  this  than 
to  the  real  grievance — the  cklay.  This  has 
been  a  fatal  falacy,  because  the  attention  to 
economy  has  diverted  the  reformation  from  the 
prominent  and  more  important  evil.  •   * 

"  It  is  a  fact  known  to  almost  every  solicitor, 
that  the  suitor  frequently  declares  that  the 
delay,  aud  not  the  eapence,  is  what  he  so 
justly  complains  of,  and  that  the  ezpences 
however  great,  would  be  readily  borne,  if  the 
delay  could  be  removed,  and  a  speedy  termi- 
nation of  his  suit  could  be  obtained  by  a  refor- 
mation of  the  Court. 

"1  maintain,  and  am  able  to  prove,  that  the 
delay  arises  only  from  the  increased  and  enor- 
mous business  of  the  Court,  and  that  no  blame 
for  that  delay  is  or  can  be  imputed  to  the 
Judges — the  Masters — the  Officers^-or  the 
Solicitors.  The  blame,  if  any,  attaches  to 
chose  who  are  aware  of  the  cause  of  the  delay, 
and  possessing  the  power  to  remove  it,  do  not 
by  strenuous  exertions  effect  a  complete  and 
substantial  reform. 

THE  COURTS. 

FacU, — ^That  the  cause  of  the  delay  is  the 
overwhelming  business  of  the  Court  or  Chan^ 
eery. 

"That  the  three  Judges,  notwithstanding 
their  constant  and  unremitting  attention  to 
the  progress  of  the  hearing  of  causes  before 
tbeuD,  cannot  promptly  perform  the  vast 
variety  of  the  business  : 

"  That  the  suitor  has  a  positive  right,  by  the 
justice  of  every  civilized  country,  to  have  his 
case  heard  as  soon  as  it  is  ripe  for  hearing. 

"That  the  present  number  of  the  judges  is 
wholly  inadequate  to  meet  the  extent  of  the 
business. 

"That  the  best  interests  of  the  country  will 
be  consulted  by  the  appointment  of  such  an 
additional  and  sufficient  number  of  judges  as 
shall  fully  meet  the  exigency  of  the  extended 
business  of  the  Court : 

"  That  the  right  of  appeal  from  the  decision 
of  a  single  judge  be  secured  to  the  public  : 

"  That  tha  appeal  from  one  judge  to  another 


b  not  a  satisfactory  mode,  as  it  is  merelv  thq 
separate  decision  of  two  single  judges,  now? 
ever  valuable  either  opinion  may  be : 

"  That  the  appeal  to  the  House  of  Lords  is 
attended  with  delay  and  great  expence,  and 
that  this  right  of  appeal,  in  minor  cases,  fre- 
quently amounts  to  a  denial  of  justice  : 

"  That  the  political  changes  in  this  country 
have  created  a  number  of  unemployed  eminent 
judges,  whose  services  are  now  partially  ob- 
tained for  the  benefit  of  the  country,  while  an 
expence  by  their  retirement  has  been  imposed 
on  the  country. 

f  r/ipMiVwjw.— That  the  Courts  of  the  Lord 
Chancellor,  the  Master  of  the  Rolls,  and  the 
Vice  Chancellor,  and  of  any  additional  judges^ 
be  perfectly  independent  of  each  other : 

**  That  each  Court  possess  the  jurisdiction  in 
bankruptcy,  as  formerly  possessed  by  the  Lord 
Chancellor  and  Vice  Chancellor,  but  indepen- 
dentlv  of  each  other: 

"  'f  hat  the  present  Court  of  Review  be  dis- 
continued : 

"That  a  register  of  causes  be  nominated,  to 
have  the  regulation  of  setting  down  causes 
and  all  matters  for  hearing,  in  order  that  each 
court  may  have  its  proper  proportion  of  busi- 
ness, as  near  as  possible  : 

"  That  the  right  of  appeal  to  the  House  of 
Lords,  or  from  the  Rolls,  or  the  Vice  Chan- 
cellor be  discontinued : 

"  That  a  Court  of  Appeal  be  created,  to  J)e 
called  '  The  High  Court  of  Appeal  of  Great 
Britain  and  Ireland/  to  consist  of  four  judges 
of  which  Che  Loid  High  Chancellor  be  the 
chief,  and  that  three  of  them  form  the  Court : 

"That  the  judges  of  the  High  Court  of 
Appeal  be  appointed  from  the  retired  judges, 
aud  such  other  eminent  persons  from  time  to 
time  as  may  be  necessary :  , 

"  That  the  High  Court  of  Appeal  poss^ 
the  same  jurisdiction  and  power  as  the  House 
of  Lords,  with  regard  to  appeals  from  tl\e 
English,  Irish,  and  Scottish  Courts  of  Equity 
and  Law : 

"That  a  second  Court  of  Appeal  be  esta* 
blished,  to  be  called  '  The  Court  of  Appeal  in 
Equity  and  Bankruptcy,'  consisting  oi  three 
Judges ; 

"  That  this  Court  of  Appeal  have  jurisdic* 
tion  of  appeal  over  all  maiters  of  an  interlo- 
cutory nature,  and  in  all  matters  in  bank« 
ruptcy. 

THE    MASTERS'   OFFXCSS. 

« 

"  Facts.-^ThaX  the  delay  in  the  Masters' 
offices  arises  principally  from  the  number  of 
references,  the  labour  of  proceeding  upon  them, 
and  the  want  of  a  sufficient  number  of  Masters : 

'*  That  the  mode  of  performing  the  business 
in  the  Masters's  offices  is  equally  an  occasion 
of  delay. 

"  /'rs/wM/iOM.-— That  an  additioBal  number 
of  Masters  are  requisite  to  assist  in  the  removal 
of  the  delay  in  the  Masters'  offices : 

"  That  the  present  system  of  warrants  be 
wholly  done  away  with,  and  that  the  Masters 
and  their  clerks  proceed  en  each  matter  of 
business  continuously  and  uninterruptedly,  ia 
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tbe  same  mode  at  liusiness  U  heard  and  dis- 
posed of  before  the  Court.  •  • 

"  With  respect  to  rhe  increase  in  the  number 
of  the  Judges  and  Masters,  and  the  formation 
of  the  Courts  of  Appeal,  very  little  additional 
expence  will  be  incurred,  andalthough  further 
appointments  will  be  requisite,  the  pensions 
already  enjoyed  by  some  ox  the  Judges  will  be- 
come usefu&y  employed.  But  whatever  may 
be  the  expence,  the  country  demands  the  im- 
provement. 

'*  As  the  High  Court  of  Appeal  will  become 
a  court  of  the  greatest  importance,  a  liberal 
and  proper  allowance  to  the  Judges  should  be 
fixed  consistent  with  the  dignity  of  such  a 
(*nurt.  The  present  pensions  of  the  retired 
Judges,  eligible  for  that  high  office,  should  be 
deemed  part  of  the  alloivance  to  those  Judges 
as  presiding  in  that  court. 

"  As  regards  the  additional  masters,  the  fee 
fund  of  the  Court,  or  the  dead  fund  of  the 
Court,  possess  ample  resources. 


LORD  REDESDALE'S  COPYHOLD 

BILL. 


Lord  Kbdesdals  has  introduced  into  the 
IJpuse  of  Lords  a  Bill  "  for  the  Commuta- 
tion of  certain  Manorial  Rights  in  respect 
of  Lands  of  Copyhold  and  Customary  Te- 
nure, and  of  other  Lands  subject  to  such 
Rights;  and  for  facilitating  the  Enfran- 
chisement of  such  Lands."  His  Lordship 
is  a  member  of  the  Select  Committee  to 
"which  Lord  Brougham's  Bill  for  the  En- 
franchisement of  Copyholds  was  referred  in 
the  present  Session  (see  ante,  p.  257),  and 
we  presume  that  the  present  Bill  has  the 
sanction  of  some  of  the  other  members  of 
tliat  Committee ;  and  we  conceire  that,  if 
Lord  Brougham  had  been  in  this  country, 
it  is  not  improbable  it  would  have  been 
brought  into  the  House  of  Lords  as  the  Bill 
amended  by  that  Committee.  1  he  framer 
of  the  present  measure  has  taken  for  its 
ground- work  Mr.  Stewart's  Bill,  as  it  passed 
the  House  of  Commons  in  the  last  Session, 
and  was  discussed  in  the  House  of  Lords." 
At  the  close  of  that  discussion  Lord  Lynd- 
hurst  said  that  he  only  disagreed  with  some 
of  its  details,  and  would  be  willing  to  assist 
in  framing  and  passing  a  similar  measure  in 
principle  next  Session;  and  we  now  pro- 
pose to  shew  in  what  the  present  Bill 
diflPers  from  Mr.  Stewart's,  as  last  amended 
by  him.  The  machinery  by  which  the 
measure  is  to  be  worked— the  Tithe  Com- 
mission—is  the  same  in  both  Bills,  and  the 
general  wording  of  the  clauses  is  also  the 

•  See  the  debate^  ante  p.  85. 


eame,  so  much  so  th&t,  unless  read  widi 
attention,  they  might  appear  to  be  the 
same;  and  obviously  the  endeavour  has 
been  to  alter  aa  litde  as  possible,  tiiere 
being  not  more  than  half-a-dozen  new 
clauses  added.  There  are,  however,  two 
considerable  changes :  the  first  one  is,  that 
instead  of  enabling  two-thirds  in  value  and 
a  majority  in  number  of  the  tenants,  with 
the  concurrence  of  the  lord,  to  effect  an 
enfranchisement  of  the  lands,  u  e.  to  con^ 
vert  the  copyholds  into  freehold,  a  com- 
mutation of  the  rents,  fines  and  heiiots, 
and  the  lord's  rights  in  timber  only,  is  to  be 
made,  and  the  tenure  is  to  remain  unaltered. 
The  other  great  alteration  is,  that  the  con* 
sideration  for  the  commutation  is  not  to  be 
a  gross  sum  of  money,  but  a  payment  of  an 
annual  sum  by  way  of  rent-charge,  and  a 
small  fixed  fine  upon  death  or  alienation, 
not  to  exceed  the  sum  of  5«.  It  is  to  be 
observed,  however,  that  the  present  Bill 
leaves  untouched  all  those  clauses  in  Mr- 
Stewart's  Bill  which  provided  for  partial  or 
general  enfranchisements  under  the  direc- 
tion of  the  Tithe  Commission,  on  the  ap- 
plication of  the  parties,  and  which  we 
always  considered  a  most  valuable  part  of 
that  gentleman's  measure.  To  all  this 
portion  of  the  Bill  we  conceive  there  will 
be  no  objection  by  any  one ;  but  how  far 
the  alterations  in  the  Bill  will  be  approved 
of  by  the  profession  and  the  public  remains 
to  be  shewn.  One  main  object  of  the  pro- 
moters of  all  recent  measures  for  enfranchise* 
ment  has  been  to  abolish,  or,  at  any  rate, 
to  decrease,  the  tenure  of  copyholds,  and  es- 
tablish a  uniformity  in  this  respect  throogh- 
out  the  country.  "  We  consider  it  a  mat- 
ter of  great  importance,"  say  the  Real 
Property  Commissioners  in  their  Fourth 
Report,  "  that  all  lay  fees  should  be  held 
by  free  and  common  socage."^  Still  we 
are  quite  willing  to  admit  that  the  reducing 
all  fines  into  fines  certain,  and  commuting 
heriots  and  other  biudensome  rights  of  the 
lord,  would  be  attended  with  much  ad- 
vantage. This  would  doubtless  remedy 
some  of  the  evils  attending  the  present 
system  of  copyhold  tenure,  and  if  this 
is  all .  that  the  le^ature  is  disposed 
to  grant,  we  are  not  sure  that  the  friends 
of  the  measure  should  not  accept  it,  introda* 
ced  as  it  is,  and  with  almost  the  certainty 
of  being  able  to  carry  it,  in  the  present 


b  2  Monthly  Record,  p.  308.  "  I  think  it 
very  desirable  that  copyholds  should  be  abo- 
lished, and  that  all  lay  fees  should  be  held  by 
one  or  similar  tenures.''  Mr.  Tyrrell's  Sug- 
gestion, p.  X. 
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session,  especially  as  by  s.  39»  if  valuers  be 
not  appointed  within  six  months  after  the 
confirmation  of  any  agreement  for  commu- 
tation, the  commissioners  may  appoint 
valuers. 

We  sow  therefore  submit  an  analysis  of 
the  new  Bill  to  the  consideration  of  our 
readers.  It  is  at  any  rate  a  great  advance 
on  the  Bills  introduced  by  the  Attorney 
General  for  several  sessions,  and  may  be 
considered  as  a  concession  of  the  lords  of 
manors,  to  meet  the  general  feeling  in 
favour  of  enfranchisement,  and,  as  such,  is 
entitled  to  great  attention. 


ANALYSIS  OF  THB  BILL 

For  the  Commutation  of  certain  Kfanorial 
Rif^hts  in  respect  of  Lands  of  Copyholtt  and 
Customary  1  enure,  and  of  other  Landtf  sub- 
ject to  such  Rights ;  and  for  facilitating  the 
Enfranchisement  of  such  Lands. 

1.  Preamble,  and  appointment  o/ commiuhn- 
eri, — After  reciting  that  it  is  expedient  to 
provide  the  means  for  an  adequate  compensa- 
tion for  the  rent?,  fines,  and  heriots  payable 
in  respect  of  lands  of  copyhold  and  customary 
tenure,  and  of  other  lands  suliject  to  such  pay- 
inents,  or  any  of  them,  and  for  facilitating  the 
voluntary  enfranchisement  of  such  lands,  it  is 
enacted,  that  '*the  Tithe  Commissioners  fur 
Ensrland  and  Wales"  for  the  time  being  shall 
be  the  commissioners  for  carrying  the  act  into 
execution,  and  that  should  tlie  act  not  be  car- 
ried into  execution  before  the  tithe  commis- 
sioners cease  to  act,  other  commissioners  may 
be  appointed,  &tr.,  tvith  power  to  supply  vacan- 
cies. 

1.  Stifle  of  commissioners,  seal,  SfC. — Enacts 
that  the  commiesioners  shall  be  styled  "The 
Copyhold  Commissioners,"  and  shall  have 
their  office  and  seal,  and  that  instruments  sealed 
are  to  be  received  in  evidence,  &c. 

3.  Rrpoi  t  to  Secretary  of  State,  8fc, — Com- 
inissioners  to  report  to  Secretary  of  State, 
and  annual  report  to  be  laid  before  Parlia- 
ment. 

4.  Assistant  commissioners,  ^rc— Power  to 
appoint  and  remove  assistant  commissioners, 
secretary,  &c. 

6.  No  commissioners  or  assistant  commission' 
ers  to  sit  in  House  of  Commons, 

6.  Operation  of  act  limited  to  ten  years. 

7-  Salaries  and  allowances  of  commissioners, 
assistant  commissioners,  secretary,  Sfc, 

2.  To  be  puid  out  of  Consolidated  Fund. 

9.  Declaration, — Commissioners  and  assist- 
ant commissioners  to  make  declaration  before 
acting. 

10.  Commissioners  may  delegate  potters, 

11.  Manors  and  lands  vested  in  Crown, — 
Provision  is  made  for  cases  in  which  manors 
or  lands  are  vested  in  the  Crowu  generally  or 
in  right  of  Duchies  of  Lancaster  or  Cornwall. 

\2,  Disabilities  of  lords  or  tenants  provided 
for. 


13.  Po9fier  to  appoint  attornev, — An  attorney 
may  be  appointed,  and  at  the  first  meeting  the 
power,  or  a  copy,  shall  be  delivered  to  the 
chairman. 

14.  Power  to  call  a  meeting^,  Sfc, — Any  one 
or  more  of  the  lords  or  tenants,  whose  interest 
shall  not  be  less  than  one  fourth  of  annual 
value  of  manor  or  lands,  may  call  a  meeting 
of  the  lords  and  tenants  (by  notice  to  be  affixed 
twenty-one  days  before  the  meeting  on  princi- 
pal  or  outer  door  of  church  of  parish  within 
the  limits  of  which  the  manor  or  greater  part 
in  value  extends,  or  on  door  or  conspicuous 
part  of  some  house  or  building  where  Courts 
usually  held,  and  twice  advertised  in  some 
newspaper,  or  once  in  each  of  two  newspapers 
generally  circulated  in  the  county),  for  the 
purpose  of  making  an  agr*?ement  for  the  gene« 
ral  commutation  of  the  rents,  fines,  and  heriots 
thereafter  to  become  due  in  respect  of  lands 
holden  of  such  manor,  and  of  the  lord's  rights 
in  timber;  and  ererv  lord  or  tenant  present  at 
such  meeting  shall  bear  his  own  expence  of 
attendance ;  and  the  lords  and  tenants  present 
at  such  meeting,  the  latter  of  whom  bemg  not 
less  than  a  majority  of  the  tenants  in  number, 
and  the  lord's  and  tenant's  interest  in  the  manor 
and  lands  not  being  less  than  two  thirds  of  the 
annual  value  thereof,  may  proceed  to  make 
and  execute  an  agreement  for  commutation  of 
the  rents,  fines,  and  heriots  thereafter  to  be- 
come due  in  respect  of  the  lands  holden  of  the 
manor,  and  of  the  lord's  rights  in  timber ;  and 
if  so  expressly  agreed  between  such  lords  and 
tenants,  the  commutation  may  be  made  to  ex* 
tend  to  rights  in  mines  and  minerals,  bat 
otherwise  shall  not  extend  toaflTectsuch  rights. 

15.  Terms  on  which  agreement  may  be  made* 
— Such  agreement  may  be  entered  into  for 
commutation  of  the  lord's  rights  on  payment 
to  him  of  an  annual  sum  by  wayof  rent-charge, 
and  of  a  small  fixeti  fine  upon  death  or  aliena- 
tion, in  no  case  exceeding  five  shillings :  the 
rent  charge  to  commence  (except  where 
otherwise  directed  by  the  commissioners)  from 
the  same  date,  and  to  l>e  valued  and  variable 
(when  exceeding  twenty  shillings)  according 
to  the  price  of  corn,  in  the  same  manner  as 
the  t!the  commutation  rent-charge ;  and  the 
amount  of  the  rent-charge  may  be  fixed  by 
the  agreement,  or  separate  rent-charges  may 
be  agreed  upon  between  lord  and  tenant,  or 
the  rent-charge  may  be  subject  to  diminution 
or  increase  to  such  an  amount  per  centum  as 
shall  be  agreed  on :  and  the  agreement  may 
determine  the  apportionment  for  each  tenant, 
or  the  rent  churge  and  apportionment  may  be 
left  to  be  fixed  by  valuers,  subject  to  the  ap- 
probation of  the  commissioners. 

16.  A  provisional  agreement  may  be  made. 

17.  Proportional  interest  how  to  be  com* 
puted, 

18.  Power  to  adjourn  meetings,  but  notice 
of  adjournment  to  be  once  advertised. 

1.9.  Agreement  to  bear  date  the  day  on 
which  the  first  signature  shall  be  attached  to 
same,  or  minutes  thereof,  and  to  be  in  such 
form  as  the  commissioners  shall  from  time  to 
time  direct. 


•sn 
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*20,  CoMmiitioneri  to  frame  and  eirasiate 
/arms. 

21.  CommtMion^t  or  astisiani  eommi^ihnere 
may  attend  meetingi,  and  advite  terms  of 
agreement. 

22.  Suiti  and  differeneea  may  be  referred  to 
arbitration, 

23.  Commiuioneri  to  require  consents  of 
eeelesittstical  corporations,  or  other  bodies 
whose  ioterestfl  appear  to  be  affected*  to  be 
annexed  to  the  an^reement. 

24.  /Agreements  to  be  confirmed  by  eommU^ 
sioners* 

26.  /Appointment  of  valuers, — At  meetiof^, 
or  adjourned  meeting,  valuers  to  be  appointed 
to  make  valuations*  apportionments,  and  sche- 
dules, as  follow;  (i.  e,)  if  the  commutation  is 
in  consideration  ojf  a  rent-ebarge  payable  to 
the  lord  and  fixed  by  the  agreement,  the 
tenants  to  appoint ;  and  if  minority  in  num- 
ber and  value  do  not  agree,  then  two  or  other 
even  number  to  be  appointed,  half  by  number 
and  half  by  value ;  and  when  the  commutation 
is  not  in  consideration  of  a  fixed  rent-charge, 
half  the  valuers  to  be  appointed  by  the  lord 
and  half  by  the  tenants. 

26.  Faluers  to  apply  to  the  commissioners  for 
instructions,  and  are  then  to  proceed  to  ascer^ 
tain  value  of  lands,  and  make  out  and  send  to 
offioe  of  commissioners  such  valuation,  with 
power  to  appoint  umpires. 

27.  Power  to  enter  lands,  ^c. — Valuers  and 
umpires  to  make  declarattan  before  acting. 

28.  StenQard  to  furnish  information,  for  the 
purpose  of  enabling  valuers  to  make  valuation, 
and  otherwise  to  facilitate  commutations  under 
the  act ;  the  steward  shall,  on  reouest  by  va- 
luers or  chairman  of  meeting,  make  a  correct 
statement  in  writing  of — 

The  tenants  of  the  manor : 

Description  of  their  lands  : 

The  amount  of  assessment  to  poor  rate : 

Amount  received  for  heriots  m  respect  of 
each  tenant,  for  three  times  previous: 

And  any  other  information  which  the  com- 
missioners shall  direct : 
Shall  produce  same  for  inspection  at  the  meet- 
ings, and  allow  extracts  to  be  taken,  and,  upon 
request  by  valuers,  deliver  to  them  a  copy  of 
such  schedule,  or  the  parts  which  they  may 
require  for  such  statements  and  extracts ;  the 
steward  to  receive  such  sum  as  shall  be  agreed 
on*  and  four-pence  for  seventy-two  words*  for 
copies  or  extraets. 

The  steward  shall  also  within  three  calendar 
montliii,or  such  time  as  the  commissioners  shall 
fix,  make  out  and  send  to  them  a  schedule  of — 

The  names  of  the  several  tenants  of  the  ma- 
nor: 

To  which  doss  belonging : 

Their  residences : 

Their  descriptions : 

Their  ages*  as  nearly  as  he  can  ascertain  the 
same : 

When  more  than  one  tenant,  whether  admit- 
ted as  joint*tenants*  or  how  otherwise : 

The  description  of  the  lands  : 

Whether  copyhold*  oustomaryhold*  subject 
to  fines,  or  customary  freehold :  I 


In  what  parish  situated : 
To  what  amount  assessed,  or  assumed  pro- 
portion if  rated,  with  other  lands  [as  in 
previous  schedule] : 
Amount  of  quit  or  free  rents : 
Whether  held  at  fines  arbritrarj^on  death 
and  alienation;  at  fines  certau*  or  how 
otherwise  : 
Whether  subject  to  heriots,  and  how : 
Amount  received  for  each  of  three  last  heri- 
ots for  each  tenement : 
Whether  subject  to  rights  in  timber,  and 

what ;  a«number  to  each  tenemeot : 
The  number  of  changes  of  tenants  on  each 
tenemefit,  subject  to  fines    payable  on 
death  or  alienation*  during  the  last  sevea- 
ty,  or  such  other  number  of  years  [as  fixed 
on]: 
The  number  of  changes  of  tenants  during 
the  like  period,  on  each  tenement*  suIh 
ject  to  fines  on  death  only : 
And  add  such  other  information  as  commia- 
missioners  may  direct. 

Power  to  make  inquiries  by  poet  aa  Co  agei 
of  tenants,  and  enactment  that  tenant  refosing 
to  give  information  shall  not  afterwards  be  al- 
lowed to  object  to  age  stated*  and  penalty  «i 
giving  untrue  statement. 

Steward  to  give  from  time  to  time  such 
other  information  to  commissioners  as  they 
may  require,  with  penalty  on  default. 

29.  Valuers  to  take  particular  dreumstances 
of  each  case  into  consideration. 

30.  Schedules  of  valuation  to  be^  depomtedfor 
inspection,  and  meeting  to  determine  abjections. 
Copies  of  schedules  by  valuers  to  be  lodged 
with  steward,  for  inspection  bjr  all  interested 
parties*  without  charge,  and  notice  to  be  given 
as  commissioners  may  direct,  with  penalty  on 
refusal  to  disallow  inspection. 

Notice  to  fix  time  for  hearing  objections, 
and  at  such  meetings  objections  to  be  heard 
and  determined  by  assistant  commissioner, 
with  power  to  adjourn  when  requisite*  and  di- 
rect any  further  valuation.  &c.,  to  be  made. 

No  lord  of  a  manor  to  be  allowed  to  object 
without  giving  ten  days,  and  no  tenant  without 
giving  five  days,  previous  notice  of  the  intention 
to  object ;  such  notice  from  a  tenant  to  be 
left  with  the  steward,  and  inspected  by  other 
parties  with  schedules ;  forma  of  notices  to  be 
supplied  to  steward*  and  by  him  delivered  to 
party  applying. 

After  heanng  and  determinug  objections, 
assistant  commissioner  to  amend  schedoleSk 
and  power  to  him  or  commissioners  to  ana  end 
such  valuations  or  schedule  as  to  alieratioss  by 
deaths,  change  in  ages,  &c.*  on  satisfactory 
proof*  by  affidavit  or  otherwise*  that  such  al- 
terations are  requisite. 

31.  Esfpenses  of  procee^ngs  for  efkcUsig 
any  commutation  under  the  act  (excei>t  where 
from  special  circumstances  the  commiMoiien 
shall  direct  otherwise)  shall  be  payable  as  fol- 
lows :  where  the  valuers  shall  be  appointed  by 
the  tenants,  the  costs  of  valuation  and  sche- 
dules shidl  be  paid  by  the  tenants  rateably  ac- 
cording to  their  interest ;  but  where  ihe  vala* 
ers  uhm  be  appointed  by  the  lord  and 
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Ukd,  if  only  two  appointed*  tho  lord  thall  pay 
one  balf  and  the  tenants  one  half  ^  and  where 
more  than  two  shall  be  appointed,  the  lord 
shall  pay  one  third,  and  the  tenants  two  thirds ; 
and  in  case  of  a  dispute  as  to  costs  the  com- 
missioners  shall  have  power  to  decide  the 
same. 

3li.  Schedule  to  be  made  by  the  eommiuien- 
ers, — Forthwith,  after  receipt  of  the  schedules 
settled  and  amended,  the  commissioners  shall 
cause  a  schedule  to  be  made  of  the  apportion- 
ment to  be  made  of  the  sums  to  be  paid  by 
each  tenant. 

33.  Scliedule  qf  upporiionmeni  to  be  inepeet" 
ed ;  errors  pointed  out  and  reetijied,  and  then 
op3i/SrjM«</.-^The commissioners  shall  forthwith, 
after  making  such  schedule,  cause  a  copy  to 
be  deposited  with  the  steward  for  inspection 
by  all  parties  interested  :  Notice  is  to  be  given 
of  such  deposit,  and  steward  to  allow  inspec- 
tion under  a  penalty  for  default ;  parties  in- 
terested may  give  notice  of  any  errors  to  the 
steward,  who  must  send  them  -with  the  copy 
apportionment  to  the  commissioners,  at  the 
expiration  of  the  time  appointed  for  inspec- 
tion; the  commissioners  shall  then  inquire 
into  and  rectify  such  errors,  and  cause  the  ap- 
portionment to  be  engrossed,  and  annex  any 
plana  or  schedules  thereto  required  for  eluci- 
dation thereof,  and  confirm  the  same  under 
their  hands  and  seals. 

34.  Copies  of  confirmed  apportionment  to  be 
deposited  with  steward  and  clerh  of  the  peace. 
Two  copies  of  every  confirmed  apportionment, 
with  documents  annexed,  to  be  made  and 
sealed  by  the  commissioners ;  one  copy  lo  be 
deposited  with  the  steward,  and  kept  with  the 
court  rolls,  and  the  other  with  the  clerk  of  the 
peace  for  the  county  or  jurisdiction  within 
which  the  manor  or  greater  part  in  value,  com* 
puled  ea  aforesaid,  shal^be  situated,  to  be  kept 
by  him  and  his  successors.;  and  all  persons 
interested  therein  may  have  access  to  the  said 
copies  respectively,  and  have  copies  or  extracts 
thereof  on  giving  reasonable  notice  and  paj^ing 
two  shillings  and  sixpense  for  each  inspection, 
and  three-pence  for  every  seventy-two  words 
in  aoch  copies  or  extracts ;  the  statements  in 
such  apportionment,  &c.,  to  be  received  as 
evidence ;  and  deposit  to  be  notified  by  adver- 
tisement as  commissioners  may  direct. 

35.  Notice  to  parties, — ^The  commissioners, 
before  confirming  any  agreement,  valuation, 
aasesament,  schedule  or  apportionment,  may  re- 
quite notice  thereof  to  be  given  in  such  man- 
ner as  they  shall  direct,  to  the  person  next  in 
remainder,  reversion,  or  expectancy  of  an  es- 
tate oi  Inheritance  in  any  manor  or  lands,  or 
any  other  person  to  whom  they  may  think 
notice  ought  to  be  given,  and  by  themselves  or 
nalatant  commissioners  hear  and  determine 
any^ohjection  made  to  snch  confirmation  by 
any  person  ao  interested,  and  may  direct  any 
sunendment  accordingly. 

86.  Commissioners  may  correct  errors  with 


37*  Lands  to  be  dischared  from  rents,  fines, 
and  Aeriote,  and  rights  in  limber,  and  a  rent^ 
charge  uskdfiaed'fiM  iu,be  peJd  in  lieu  thereof 


— ^This  discharge  is  to  take  pkce  from  the  first 
of  January  next  following  the  confirmation  of 
the  apif  ortionment ;  and  from  that  day,  or  from 
such  time  as  shall  be  fixed  by  the  commis- 
sioners, a  rent-charge  is  to  be  payable,  and  a 
fixed  fine  upon  death  or  alienation,  to  be  stated 
in  the  apportionment ;  the  rent-charge  (when  it 
shall  exceed  twenty  shillings)  to  be  valued  in 
bushels  of  wheat,  barley,  and  oats,  and  variable^ 
according  to  the  prices  of  such  grain,  in  the 
same  manner  as  the  tithe  commutation  rent-, 
charge. 

38.  Schedule  of  apportionment  to  specify  in 
what  events  any  rentmchurge  is  to  be  increased 
ur  diminished, — Where,  by  the  agreement,  a 
rent-charge  shall  have  been  made  subject  to 
increase  or  diminution  in  certain  events,  the. 
schedule  is  to  state  the  events  in  which  such 
alteration  in  the  rent-charge  is  to  take  place. 

39.  Power  to  commissioners  to  appoint  valuers^ 
— ^If  within  six  months  after  confirmation  of 
agreement,  no  valuers  shall  have  been  ap- 
pointed, or  the  valuation  shall  not  have  been 
made  and  sent  to  the  commissioners,  the  cood* 
missioners  may  appoint  valuers. 

40.  Commissioners  muy  hear  and  determine 
disputes  and  settle  boundaries.-^K  any  action  or 
suit  shall  be  depending  touching  the  right  .to 
or  amount  of  any  fines,  other  manorial  pay- 
ments or  incidents,  or  any  question  shall  arise 
thereon,  or  as  to  the  boundary  of  any  lands 
holden  of  the  manor,  or  precise  situation  of 
such  lands  as  shall  be  intermixed  with  other 
lands,  or  the  exact  quantity  of  the  lands  so 
holden,  or  any  difference  shall  arise  whereby 
the  proceedings  to  effect  any  commutation 
shall  be  hindered,  the  commissioners  or  as- 
sistant commissioner  may  appoint  a  time  and 
place  in  or  near  the  manor  for  hearing  and 
determining  the  same,  and  inquire  into,  hear, 
and  determine  such  right  or  amount,  or  such 
question;  and  their  or  his  decision  shall  be 
binding  and  conclusive  on  all  persons  to  whom 
twenty  days'  notice  of  the  time,  place,  and  in- 
tent of  such  meeting  shall  have  been  given  or 
left  at  his  abode,  or  with  the  occupying  tenant 
for  omitting  to  send  the  notice  to  his  landlord, 
or  party  for  whom  the  same  shall  be  left,  and 
siich  tenant  shall  be  liable  to  make  good  to 
such  party  ail  damage  which  he  may  sustain  by 
such  default. 

41.  Subject  to  appeal  'by  issue  at  law,  or  on 
case  stated, — ^Appeal,  &c.  given  where  matter 
in  dispute  shall  exceed  the  sum  of  ten  pounds 
annual  ralue. 

42.  Proceedings  not  to  abate  by  death  ^ 
parties, 

43.  In  .ease  qf  death,  actions  to  be  brought, 
Sfc, 

44.  Statute  of  limitations  not  to  be  affected, — 
Nothing  in  act  contained  to  revive  any  right  to 
fines  or  other  manorial  claims  now  or  here- 
after banxd  bjr  any  law  in  force  for  limitation 
of  action  or  suits. 

45  Power  to  summon  witnesses,  4v.— Power 
to  summon  witnesses,  call  for  returns,  produc- 
tion of  deeds,  &c. 

46.  Expenses  qf  H^itnesses,  Sfc. — Commia- 
aioners  or  assistant  commissioner  nay  order 
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expenses  of  witnesses  und  of  production  of 
books,  deeds,  court  rolls,  &c.,  and  all  other 
expenses  (except  salaries  or  allowance  to  com- 
missioners or  assistant  commissioner)  incurred 
in  settlement  of  any  suit  or  difference,  or  in 
hearing  or  determinmg  any  olijection*,  &c.  to 
be  paid  by  such  interested  parties,  and  to  such 
parties  as  they  or  he  may  think  fit  and  reason* 

47.  T^nani  paying  rent^chnrge  to  he  allowed 
the  same  in  account  with  his  landlord. 

49.  fThen  rent-charge  m  in  nrrear  for  twenty- 
one  days  after  half-yearly  day  of  payment,  the 
person  entide^t  may  distrain. 

49.  fFhen  rent-charge  i$  in  arrear  for  forty 
days  after  half-yearly  day  of  payment,  and 
there  shall  be  no  sufficient  distress  on  the  pre- 
mises liable  to  it,  a  writ  is  to  be  issued  hy  a 
judge  at  Westminster,  directing  the  sheriff  to 
summon  a  jury  to  assess  arrears. 

Upon  the  execution  of  this  writ  the  owner 
of  the  rent-charge  may  sue  out  a  writ  of  habere 
facias  pnuesmn^m,  directed  to  the  sheriff,  \Tho 
18  to  deliver  possession  of  lands  to  such  owner, 
who  msy  h(»ld  them  until  arrears  and  costs  (the 
arrears  not  being  more  than  two  years  arrears 
above  the  time  of  possession)  shall  be  satisfied. 

60.  Aceoant  how  to  be  rendered.^The  Court 
out  of  which  the  writ  shall  have  iaued,  or  any 
judge  at  chambers,  may  order  the  owner  of  the 
rent-charge  to  account  for  the  rents  and  profits 
of  the  lands,  and  to  pay  over  the  surplus  (if 
any)  to  the  person  entitled,  and  thereupon  a 
writ  of  supertedeat  is  to  issue.  Court  or  j  udge, 
by  rule  or  order,  may  give  summary  relief. 

61.  Powers  0/44-6  fTilL  IF.  c.  22,  to  ex- 
tend to  rent-charges  under  this  act. 

62.  Rents,  Jlnes,  heri»ts,  or  other  manorial 
rights,  which  may  be  subject  of  commutation, 
due  before  the  commutation,  not  to  be  effected. 

63.  Power  to  rffect  a  vofuntary  commutation, ^^ 
The  lord  and  any  one  or  more  tenant  or  tenants 
of  any  rosnor  (whatever  may  be  their  respec- 
tive iiiiereats)  may  enter  into  an  agreement,  with 
the  consent  of  the  commissioners,  for  the  com- 
mutation of  the  lord's  rights  to  rents,  fines,  and 
heriots,  and  any  other  of  the  lord's  rights,  in 
consideration  of  a  rent-charge,  variable  as 
before-mentioned  (where  it  shall  exceed  twenty- 
shillings),  and  of  a  small  fine  certain  (not  ex- 
ceeding  five  shillings)  on  death  or  alienation. 

64  Power  to  lords  and  tenants  to  effect  ro- 
luntarv  enfranchisements. ^Vot  the  purpose  of 
afftjrding  to  the  lords  and  tenants  respectively 
the  opportunity  of  obtaining  an  enfranchise- 
ment of  their  refpective  lands,  it  shall  be 
lawful  for  the  lord  and  tenants  of  any  manor 
(whatsoever  may  be  their  lawful  interest  there- 
in), with  the  consent  of  the  commissioners 
under  this  act,  to  enfranchise  any  of  the  lands 
holden  of  the  said  manor,  in  comideration  of 
a  sum  of  money  to  lie  agreed  on  between  them 
and  the  tenants  affected,  and  certain  facilities 
are  given  to  such  enfranchisements. 

66.  How  such  enfranchisements  may  be  ef- 
fected'  Every  enfranchisement  shall  be  made 

by  such  conveyance,  deed,  or  assurance  as 
would  be  adopted  for  effecting  such  enfran- 
chisement it  the  lord  were  seised  of  the  manor 


for  an  absolute  estae  of  inheritance  in  fee  dm- 
pie  in  possession. 

66.  Commissioners,  before  giving  their  con- 
sent to  the  agreement,  shall,  upon  the  writrra 
request  of  any  three  or  more  tenants,  parties 
thereto,  satisfy  themselves  of  the  title  to  the 
manor;  and  the  ex|>ences  of  that  investiga^ 
tion,  as  well  as  the  general  expences,  shall 
be  borne  by  the  parties,  as  may  be  agreed 
upon ;  and  in  default,  as  the  commissionen 
ahall  direct. 

67.  Where  the  lord  is  entitled  only  for  a 
limited  interest,  or  shall  be  under  disimlity, 
the  purchase  money  to  be  applied  in  manner 
after  provided  for. 

68.  Power  to  tenants  for  life,  and  tensnts 
whose  lands  are  not  of  more  than  tke  annual 
value  of  20/.,  to  defer,  in  certain  cases,  pay- 
ment of  a  portion  of  the  consideraticn  for  en- 
franchisement until  the  next  event  at  which  a 
fine  would  be  payable. 

69.  When  the  sum  becomes  due,  the  lord 
shall  be  entitled  to  the  rents  and  proits  of  the 
land,  and  may  proceed  to  obtain  possesaion. 

60.  Power  to  tenant  to  defer  paymemi  mfeoi^ 
sideration  for  enfranchisement. —  For  purpose 
of  freeing  tenants  of  manors  from  the  incoo' 
venience  to  which,  in  certain  cases,  they  might 
be  subject,  by  an  immediate  liability  to  payment 
of  the  sums  to  l>e  awarded  to  the  lord  of  the 
manor  under  the  act,  it  shall  be  lawful  for  any 
tenant,  at  any  reasonable  time  after  the  execu- 
tion of  agreement  for  enfranchisement  (to  be 
fixed  by  the  commissioners,  or,  lu  default  of 
their  fixing  any  other  limit,  at  any  other  time 
or  until  within  ten  days  next  previous  to  the 
delivery  by  the  steward  to  the  commisinoners 
of  the  schedule  of  apportionment,)  to  decUre 
by  notice  under  his  hand,  to  be  delivered  to 
the  lord  or  steward,  f  s  in  case  of  other  no- 
tices, his  desire  that  such  compensation  shall 
remain  a  charge  on  the  lands  affected  thereby 
for  any  number  of  years  not  exceeding  four- 
teen, or  as  to  tenants  for  life,  for  the  whole 
period  of  his  life,  and  one  yeur  longer ;  and 
which  notices  the  said  steward  shidl  &rtbwiib, 
or  with  the  schedule  of  apportionment,  send 
to  the  commissioners  -,  and  thereupoD  the  said 
commissioners,  with  the  consent  of  the  lord, 
bat  not  otherwise,  shall  insert,  in  a  column  of 
the  apportionment  to  be  appropriated  to  that 
purpose  tbe  number  of  years  or  period  for 
which  such  charge  is  to' be  continued,  and 
thereupon  (subject  as  after  mentioned)  no 
proceedings  shall  be  instituted  during  such 
term  or  period  to  enforce  payment  of  tbe 
principal  money  so  anportioned :  Provided 
nevertheless,  that  lawful  interest  shall  be  pay- 
able and  paid  half-yearly  on  the  days  to  he 
mentionecl  in  such  apportionment,  or,  if  not 
mentioned  therein,  at  the  expiration  of  each 
half-year,  computed  from  the  date  thereof, 
and  that  such  proceedings  may  lie  instituted, 
and  nothing  in  the  act  contained  shall  extend 
to  protect  any  tenant  or  other  person  from 
such  proceedings,  in  case  one  and « half-year's 
interest  shall  remain  due  on  the  said  principal 
sum  apportioned,  or  any  part  thereof,  to  the 
extent  of  one-half:  Provided  also,  that 
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the  trrin  or  period  to  fixed,  the  lord  »hall  not 
he  coiDpellahle  to  receive  payment  of  the  prin- 
cipal money  without  receiving  twelve  calendar 
months  notice  of  intention  to  pay  off  the  same, 
and  (hilt  in  case  the  interest  on  such  principal 
tfuin,  or  any  part  thereof,  shall  at  any  time  or 
times  he  in  a^rear  thirty  days,  it  shall  be  law- 
ful for  the  lord  or  party  fur  the  time  heins 
entitled  to  receive  such  intarest  money,  to 
levy  the  same  hy  dintress  and  sale  of  the  goods 
on  the  lands  and  tenements  enfranchised  and 
affected  hy  such  enfranchisement  money,  or 
any  of  them,  in  like  manner  as  for  rent  in 
arrear  and  suhject  to  recovery  by  diiitress. 

61.  Where  payments  are  deferred  by  te- 
nants, provision  made  as  to  lords  being  te- 
nants for  life. 

62.  Suf'StUttted  iUlet. — ^The  lands  enfran- 
chised shall  he  deemed  to  be  held  under  the 
same  title  up  to  the  time  of  enfranchisement 
as  that  under  which  the  same  were  held  at  the 
time  of  the  enfranchisement,  and  shall  not  be 
subject  to  any  estates,  rights,  titles,  interests, 
incumbrances,  claims,  or  demands  affecting 
the  manor  of  which  the  same  were  holden. 

6.'j.  General  expencea  and  recovsry. — Ex- 
pences  attending  commutations  or  enfrm- 
chisements  (except  otherwise  provided  for) 
shall  be  paid  as  commissioners  may  in  appor- 
tionment or  otherwise  under  their  hands  and 
seals  direct ;  and  if  anv  difference  shall  arise 
as  to  amount  to  be  paid  h^  or  to  any  person, 
the  commissioners  or  assistant  commissioner 
inav,  under  their  or  his  hand,  certify  amount : 
and  in  default  of  payment  the  same  may,  on 
production  of  certificate,  or  of  a  deposited 
copy  of  ap2>ortiunment,  be  recovered  before 
two  justices  of  peace,  by  distress  and  sale,  with 
costs  of  application  and  proceedings. 

64.  Action  for  expencet. — If  expences  not 
levied  within  two  months  after  warrant  of  dis- 
tres's  granted,  the  person  entitled  (if  amount 
including  costs  of  distress  shall  equal  forty 
shillings),  his  executors,  &c.  may  recover  same, 
with  co&t  of  suit,  iu  any  Court  of  Law  at 
Weatminster,  against  parry  named  in  cert'fi- 
cate  or  apportionment,  his  executors,  &c.,  in 
which  action  such  certificate  or  cupv  of  ap- 
portionment shall  he  satisfactory  eviifence  of 
the  amount  of  such  expences,  and  of  the  same 
being  due  from  and  to  the  parties  therein 
named;  and  the  certificate  of  two  justices 
under  their  hands,  which  they  are  required  to 
give  in  such  cases,  shall  be  satisfactory  evi- 
dence of  non-recovery  of  such  expences  and 
costs  under  the  distress. 

65.  Expences  of  Trutteet. — Every  tenant  of 
the  manor  being  a  trustee  (save  as  against  an 
nnadmitted  mortgagee)  shall  be  entitled  to  re- 
cover in  like  manner  by  distress  or  action  re- 
•}}ectlvely  all  expence^},  costs,  and  charges 
which  he  may  have  to  pay  under  any  such 
certificate,  apportionment, 'distress,  or  action, 
from  the  person  beneficially  interested,  at  the 
date  of  such  apportionment,  in  the  lands,  his 
executors,  &c.  or  by  like  distress  on  the  lands, 
and  the  occupiers  thereof  shall  be  entitled  to 
deduct  any  such  payments  from  any  rent  then 
or  lubsequeutly  aue  j  and  should  any  dispute 


arise  as  to  any  trusteeship  or  riglit  to  recover, 
the  same  shall  be  determined  by  the  commis- 
sioners or  assistant  commissioners,  as  in  the 
case  of  causes  of  difference  before  mentioned ; 
the  like  evidence  of  certificate,  &c.  to  he  ad- 
mitted in  any  such  proceedings  or  action. 

66.  CopyhuldfTi,  Sfc  htivingr  limited  interenU, 
map  ehftrgff  cf^Mti  in  cert  am  easa, — Tenants 
having  limited  interests  may,  with  consent  of 
commissioners,  by  a  simple  entry  on  Court 
Rolls,  charge  the  lands  with  the  costs  and  in* 
terest,  the  principal  being  however  reduced 
one  twentieth  each  year ;  the  steward  to  charge 
only  thirteen  shillings  and  sixpence  for  such 
entry  and  copy,  which  is  not  to  be  liable  to 
stamp. 

67.  Expences  payaUe  6u  lords  of  manors.-^ 
Expences  payable  by  lords  having  partial  in- 
terests, or  being  trustees,  may,  together  with 
reasonalde  expences  incurred  in  employing 
agents  to  protect  their  interests  (in  cases  of 
commutation),  be  in  like  manner  charged 
upon  the  manor,  with  interest  at  four  per 
cent. ;  but  the  expences  of  agents  must  have 
been  previously  approved  by  the  commis- 
sioners. 

68.  Lands  to  be  charged  with  enfranchise" 
tnent  comiderations  as  on  mortgage  in  fee,-— 
From  and  immediately  after  date  of  final  con- 
firmation of  apportionment  the  several  and  re- 
spective lands  hulden  of  the  manor  shall  stand 
ciiargeahle  with  the  respective  sums  mentioned 
in  the  apportionment  as  payable  to  the  lord 
and  steward  respectively,  with  lawful  interest 
from  that  ddj  until  payment ;  and  the  person 
or  persons  for  the  time  being  sei-ed  of  tl  e 
manor  shall  be  deemed  to  be  seised  of  the  said 
lands  as  mortgagee  in  fee  thereof  for  the 
benefit  of  the  lord  as  to  the  sums  payable  to 
him,  and  of  the  steward  as  to  the  sums  payable 
to  him  ;  and  that  (subject  to  the  power  of  con- 
tinuing the  charge  at  the  option  of  the  tenant 
as  hereinafter  provided,)  it  shall  be  lawful  for 
the  per^ion  so  seised,  or  the  lord  or  steward  re- 
spectively in  hrs  name,  from  time  to  time  to 
adopt  such  means  and  proceedings  as  a  mort- 
gagee in  fee  of  freehold  lands  is  entitled  to, 
for  the  enforcing  payment  of  such  principal 
sums  and  luterest,  and  with  the  like  right  to 
obtain  payment  of  all  attendant  and  incident 
costs. 

69.  To  be  first  charges, — Such  sums  shall  be 
first  charges,  and  have  priority  over  all  mort- 
gages, charges,  and  hicuinbrances,  &c. 

70.  Poieer  to  mortgage — Any  tenant  whose 
lands  shall  be  enfranchised  may  chart^e  the 
same  (or  any  of  them,  if  he  holds  all  under 
same  right  and  for  same  estate,)  with  payment 
of  such  sums  and  costs  of  such  charge  and 
lawful  interest,  to  any  per:ton  advancing  same 
and  his  executors,  adujitti;;trators,  and  assigns, 
and  for  securing  payment  thereof  to  demise 
lands  by  way  of  mortguge,  for  any  term  of 
years  to  suca  person,  his  executors,  &c.  or  to 
such  other  person  as  he  shall  appoint;  such 
demise  to  be  made  with  a  proviso  or  condition, 
declaring  the  term  to  be  void  on  payment  of 
the  amount  thereby  secured,  with  interesr,  of 
a'  time  to  be  therein  appointed,  and  such 
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chBri^e  shall  have  the  like  priority,  &c.  with 
powers  and  rights  of  first  mortgagee. 

71.  To  whom  moniei  for  en/rtinehiicmeni 
from  lord's  rights  to  be  patV.-— Monies  to  be 
received  for  enfranchisement  from  lord's  rights 
to  be  paid  to  lord,  his  heirs  or  assigns,  when 
absolutely  entitled  in  fee ;  but  when  for  limited 
estate  or  interest,  or  under  legal  disability,  to 
be  paid  as  follows :  if  it  amounts  to  two 
hundred  pounds,  to  be  paid  into  the  Bank  of 
England  under  the  1  G.  4,  c.  35. 

7*2.  When  less  than  two  hundred  pounds, 
and  more  than  twenty  pounds,  to  be  paid  into 
the  Bank  of  England,  or  to  trustees  at  the 
option  of  the  parties. 

73.  Where  twenty  pounds,  to  be  paid  jo  the 
person  entitled  to  the  rents  and  profits. 

74.  Pat/menl  to  Steward. — Sums  payable  to 
the  steward  for  compensation  to  be  paid  to 
him,  his  executors  or  admioidtrators. 

75.  Receipts  to  be  discharges. — Receipts  of 
persons  to  whom  money  directed  to  he  paid  to 
fully  discharge  person  making  payment ;  and, 
for  better  evidencing  payment,  the  steward 
shall,  as  to  his  compensation,  forthwith  after 
payment,  and,  as  to  payment  for  enfranchise- 
ment from  lord's  rights,  forthwith  after  produc- 
tion of  receipt  for  the  same,  signed  by  the  party 
entitled  to  sign  the  same,  enter,  on  the  copy 
apportionment  to  be  deposited  with  him  as 
aforesaid,  a  memorandum  of  such  payments ; 
and  such  memorandum  shall  be  sufficient 
evidence  of  such  payments,  and  discharge 
lands  and  person  paying  from  the  sums  therein 
mentioned  to  be  paid. 

76.  After  confirmation  of  the  Apportionment 
8fc.y  in  cases  of  commutation,  the  customary 
modes  of  descent  to  cease,  and  the  lands  to 
descend  and  to  be  subiect  to  dower  and  curtesy 
in  like  manner  as  freehold  lands. 

77.  Lands  $o  become  freehold  Sfc. — From 
and  after  final  confirmation  of  apportionment 
or  the  execution  of  the  conveyance  in  the  case 
of  any  enfranchisement  under  this  act,  the 
lands  therein  comprised  shall,  subject  to  the 
payment  of  the  enfranchisement  consideration 
m  favour  of  lords  and  stewards  as  aforesaid, 
become  and  be  of  freehold  tenure,  and  all 
mortgages  affecting  the  same  shall  be  deemed 
and  become  mortgages  in  fee  of  the  same 
lands,  if  such  enfranchisement  consideration 
shall  be  paid  off;  and,  if  not  so  paid  off, 
mortgages  in  fee  of  the  equity  of  redemption 
thereof,  subject  to  such  mortgage  estates 
respectively  as  aforesaid,  for  securing  such 
consideration ;  provided  that  nothing  in  the 
act  contained  shall  operate  to  deprive  any 
tenant  of  any  commonable  right  to  which  he 
may  be  entitled  in  respect  of  such  lands,  but 
such  right  shall  continue  attached  to  such 
lands  notwithstanding  the  same  shall  become 
freehold. 

7?.  Reservation  of  lord's  other  rights. — ^The 
act  not  to  affect  rights  of  lords  of  manors  to 
escheats,  fairs,  markets,  apportionments,  fran- 
chises, royalties,  rights  of  chase  and  in  game, 
fisheries,  oic^  or  any  rights  in  mines  or  mine- 
rals, save  that  the  person  whose  lands  shall  be 
enfranchised,  his  heirs,  &c.,  shall  have  right  to 


dig  for,  raise  and  get   stones,    lime,   slate, 
clay,  brick-earth,  turf,  or  peat. 

79.  Lords  of  manors  or  their  stewards,  ooay, 
after  31  st  December  1840,  hold  customary 
courts,  although  no  copyhold  tenant  be 
present. 

80.  Lords,  or  their  stewards,  may,  after  31at 
December  1840,  make,  out  of  the  manors,  and 
out  of  court  roll,  grants  of  lands  to  be  held  bj 
copy  of  court  roll. 

81.  Lords  or  their  stewards,  may,  after  31  st 
December  1840,  grant  admissions  out  of  the 
manors  and  out  of  court. 

82.  After  3ist  December  1840,  every  sur- 
render, &c.,  delivered  to  the  lord  or  steward, 
and  every  fact  proved  to  the  lord  or  steward, 
at  any  court  whereat  a  homage  shall  not  l»e 
assembled,  shall  be  forthwith  entered  on  the 
court  rolls. 

83.  After3l8t  December  1840,  presentment 
by  the  homage  shall  not  be  essential  to  the  va- 
lidity of  an  admission. 

84.  Agreements,  Src,  not  to  be  liable  to  stamp 
r/tf/iV#.— -No  agreement,  award,  sch^ule  of 
apportionment,  or  power  of  attorney  made,  or 
confirmed^  or  used  under  this  act,  chargeable 
with  any  stamp  duty. 

85.  Correspondence  of  commissioners  relating 
to  this  act  to  be  free  of  postage. 

86.  False  evidence  to  be  deemed  perjurif. 
fFithholdin^  evidence  a  misdemeanor. 

87.  Limitation  of  actions  against  commission-' 
erSf  assistant  commissioners,  justices  of  the  peace^ 

88.  Proceedings  under  this  act  not  to  be 
quashed  for  want  of  form,  nor  to  be  removed  bf 
certiorari, 

89.  Limits  of  act. 

90.  Act  may  be  altered  this  session, 

91.  Interpretation  clause. — In  construction 
of  act,  unless  something  in  subject  or  context 
repugnant  to  such  construction,  the  words 
after  mentioned,  or  similar  words,  to  extend 
to  and  be  construed  as  herein  provided ;  (that 
is  to  say,) 

The  word  "  manor"  shall  extend  to  manor 
or  reputed  manor,  of  whatsoever  tenure  the 
same  may  be. 

The  words  "  lord"  and  "steward"  shall  in- 
clude the  person  or  persons  for  the  time  being 
filling  those  respective  characters  or  acting  in 
those  respective  capacities,  whether  those  per- 
sons shall  be  lawfully  or  rightfully  entitled  to 
fill  such  characters  or  act  in  such  capacities  or 
not. 

The  words  *' tenant"  or  "tenants"  shall 
extend  to  and  comprise  persons  holding  by 
copy  of  court  roll  or  as  customary  tenants,  or 
holding  lands  subject  to  any  manorial  rights, 
and  whether  holding  to  them  and  their  heirs, 
or  for  life,  or  in  any  other  manner  whatsoever. 

The  words  '*  land"  or  '*  lands"  shall  extend 
to  and  comprise  all  lands,  of  whatever  fenare, 
holden  of  the  manor,  and  whether  the  interests 
therein  to  be  affected  shall  be  an  estate  of  in- 
heritance in  fee,  or  for  life  or  lives,  absolute  or 
qualified,  or  for  any  other  estate  or  interest 
whatsoever. 

The  word  "enfranchisement"  shall  mean 
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and  include  the  com  mutation  or  discliarj^e  of 
all  lands  holden  of  a  manor  Crom  heriots  or 
any  other  manorial  ri^^hts. 

The  word  "  person"  or  "  party"  shall  extend 
to  and  include  the  Queen's  IVIajesty,  and  any 
body  politic,  corporate,  or  collegiate  an  well  as 
an  individual. 

Every  word  importing  the  singular  num- 
ber only  shall  extend  to  and  include  several 
persons  or  parties  as  well  as  one  person  or 
party,  and  several  things  as  well  as  one  thing 
respectively,  and  the  converse. 

And  every  word  importing  the  masculine 
gender  only  shall  extend  to  and  include  a  fe- 
male as  well  as  a  male. 
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the  costs  of  the  second  suit  by  a  decree  in  the 
second  cause  onl^,  that  I  think  this  case  is 
within  the  exception  to  the  rule.  Taylor  v. 
Southfi^ate,  4  Myl.  &  C.  214 ;  see  also  Eyre  v. 
Manden,  ibid.  23\. 


EXAMINATION  AT  THE  UNIVERSITY 
COLLEGE,  LONDON. 


C0MPBN8ATI0N  FOR  ARUEST. 

Tbb    foUowiDg  case  lays  down  a  rule  on  a 
point  of  some  interests 

A  motion  made  on  behalf  of  the  plaintiff, 
having  been  refused  with  costs,  the  costs  were 
taxed,  and  an  attachment  for  nonpayment  was 
sued  out  by  the  defendant ;  under  this  attach- 
ment the  plaintiff  was  arrested  and  imprisoned 
for  a  day.  On  the  22d  of  November,  the  cer- 
tificate of  the  Master,  together  with  the  sub- 
pcena  and  the  attachment,  were  set  aside  for 
an  irregularity  in  the  mode  of  taxation  5  and 
the  defendant  was  ordered  to  pay  to  the  plain- 
tiff, his  costs,  charges,  and  expences  occa- 
sioned  thereby,  and  of  the  application :  the 
Court  at  the  same  time  intimated,  that  no  ac- 
tion ought  to  be  brought  for  falue  imprisonment. 
TYte  plaintiff  however,  commenced  an  action 
agunst  the  defendant  in  the  Common  Pleas,  for 
the  recovery  of  damages  for  the  false  imprison, 
ment.  The  Master  of  the  Rolls  said,  that  the 
plaintiff  might  have  come  to  the  Court,  either 
for  a  reference  to  the  Master  to^  settle  the 
amount  of  compensation  for  the  injury  suf- 
fered, or  for  liberty  to  bring  an  action,  and 
that  be  ought  to  have  done  so  in  this  instance ; 
that  this  was  a  case  in  which  the  plaintiff 
knew  that  if  he  brought  an  action,  the  de- 
fendant would  apply  to  this  Court  to  stay  the 
proceedings,  and  that  therefore  the  plamtiff 
qould  not  be  allowed  his  costs  at  law ;  but  a 
refereace  to  the  master  ought  now  to  be  made, 
to  ascertain  what  was  a  proper  compensation 
by  way  of  damages  for  toe  arrest  and  impri- 
sonment, which,  with  the  costs  of  this  appli- 
catioo,  must  be  paid  by  the  defendant.  Brick- 
neil  V-  Statiiford,  1  Bea,  368. 

APPSAL  FOR  COSTS. 

The  general  rule  of  a  Court  of  Equity  is, 
tliat  an  appeal  does  not  lie  for  costs  alone.  But 
this  rule  will  not  be  adhered  to  in  certain 
cases.  "1  have  no  disposition,"  says  Lord 
CoUenham,  C,  "  to  encourage  appeals  for  costs 
only.  This,  however,  is  not  simply  a  question 
whether  any  party  shall  pay  or  receive  costs, 
but  the  case  involves  so  much  of  principle, 
particularly  as  to  ordering  the  fund  in  the 
first  cause  to  be  applied  towards  payment  of 


FACULTY  OF  LAWS. — WINTER  KXAMINATION, 

SKSSION  1840. 

1.  What  is  the  first  process  in  a  personal 
action? 

2.  What  is  the  first  process  in  a  real  action  ? 

3.  Over  what  actions  have  the  Courts  of 
Queen's  Bench,  Common  Pleas,  and  Exche- 
quer, a  concurrent  jurisdiction  ? 

4.  Over  what  actions  has  the  Court  of  Com- 
mon Pleas  an  exclusive  jurisdiction  ? 

5.  To  whom  is  the  writ  of  summons  directed  ? 

6.  What  are  the  endorsements  required  to  be 
made  on  a  writ  of  summons  ? 

7.  What  are  the  purposes  for  which  a  pUdn- 
tiff  may  obtain  a  wnt  of  distringas  ? 

8.  Under  what  circumstances  is  a  plaintiff  at 
liberty  to  enter  an  appearance  for  the  defen- 
dant? 

9.  Under  what  circumstances  may  a  CM>ias 
be  obtained  against  a  defendant  before  final 
judgment  ? 

10.  To  whom  is  the  capias  directed  ? 

11.  What  is  the  effect  of  an  arrest  upon  Uie 
defendant  ? 

12.  What  security  does  a  plaintiff  obtsun  by 
arresting  the  defendant  ? 

13.  If  after  being  arrested  the  defendant 
escapes,  what  remedy  has  the  plaintiff,  and 
against  whom  ? 

14.  What  is  the  difference  between  a  negli- 
gent  escape  and  a  voluntary  escape  ? 

15.  Wliat  is  the  principal  distinction  between 
an  action  of  tre^ass  and  an  action  on  the  ease  ? 

16.  What  is  the  nature  of  an  action  of  trover  ? 

17.  What  is  the  difference  between  a  simple 
contract  and  a  special  contract  ? 

18.  Are  there  any  causes  of  action  in  respect 
of  which  a  plaintiff  has  the  option  of  suing 
either  in  assumpsit  or  debt  ? 

19.  Are  there  any  causes  of  action  in  respect 
of  which  the  plaintiff  has  the  option  of  suing 
either  in  assumpsit  or  case  ? 

20.  Are  there  any  causes  of  action  in  respect 
of  which  the  pluntiff  has  the  option  of  suing 
either  in  assumpsit  or  covenant  ? 

21.  In  an  action  of  assumpsit  on  a  promise 
to  pay  the  debt  of  a  third  person,  what  is  put 
in  issue  by  the  plea  of  non  anumpsitf 

22.  In  an  action  of  indebitatus  assumpsit  for 
goods  sold  and  delivered,  what  is  put  in  issue 
by  the  plea  of  non  assumpsit  ? 

23.  in  an  action  of  assumpsit  against  a  car- 
rier for  not  delivering  goo&,  what  is  put  in 
issue  by  the  plea  of  non  assumpsit  ? 

24.  in  an  action  upon  the  case  against  a  car- 
rier for  the  loss  of  goods  delivered  to  lum,  what 
is  put  in  issue  by  the  plea  not  guilty  ? 


4C0 


Examination  at  the  Vniveftitif  Cottegt.  — Corporation  Leases* 


'S5.  By  what  proce«fl  it  the  attendance  of  wit- 
nesses enforced  ? 

26.  Underwhat  circumstances  may  secondary 
evidence  be  given  of  written  documents  ? 

27.  What  was  the  point  decided  in  the  case 
of  (^michund  v  Barker  ? 

28.  What  is  the  rule  as  to  the  inadmissibility 
of  a  witness  on  the  ground  of  interest  ? 

29.  Under  what  circumstances  may  the  ob- 
jection to  a  witness  be  removed  by  indorsing  his 
name  on  the  record  ? 

30.  What  was  the  point  as  to  the  admissi- 
bility of  evidence  decided  in  Price  v.  Lord 
Torrinjrton  ? 

31.  What  were  the  two  points  as  to  the  ad- 
missibility of  evidence  discussed  in  Doe  on  the 
demise  of  Tatham  v,  Wright  ? 

32.  What  is  a  nonsuit  ? 

33.  What  is  the  difference  between  a  special 
verdict  and  a  special  case  ? 

34.  What  is  sufficient  ground  for  a  motion 
in'arrest  of  judgment? 

35.  If  new  matter  of  defence  arise  after  plea 
pleaded  and  before  trial,  in  what  manner  can 
the  defendant  take  advanti^e  of  it  ? 

36.  If  new  matter  of  defence  arises  after 
verdict,  in  what  manner  can  defendant  take 
advantage  of  it  ? 

37.  Wliat  lauds  may  be  extended  under  a 
writ  of  elegit } 

P.  S.  Caret,  Processor, 


TITLE  TO  CORPORATION  LEASES, 


Tbe  investigation  of  titles  to  renewable  lease- 
holds under  corporations,  seems  remarkably 
relaxed  in  comparison  with  the  strictness  evin- 
ced in  the  examination  of  those  connected 
with  freehold  property  ;  that  the  land  u  held 
by  lease  from  a  corporation,  seems  quite  suffi- 
cient with  many  practitioners  of  established 
reputation.  Glancing  at  one  of  the  corpora- 
tions in  Schedule  j4.  of  the  Alunlcipal  Cor- 
poration Act,  which,  prior  to  its  passing,  had 
ordinarily  granted  leases  of  its  possessions  for 
terms  or  75  years,  on  payment  of  fines  and 
pepper  corn  rents,  we  purpose  making  a  few 
observations.  The  Municipal  Act  wa:>  the  first- 
fruit  of  popular  legislation,  openly  invading 
private  rights,  and  high  judicial  authority  has 
declared  that  it  worked  a  material  change  in 
the  interest  of  the  old  and  new  corporators ;. 
converting  the  bond  Jide  ownership  of  the  for- 
mer into  a  strict  and  limited  trusteeship  in 
the  latter.  No  compari^ton,  therefore,  ran  be 
drawn  between  them,  on  the  score  of  ri^lit  to 
exercise  all  the  legitimate  influence  of  pro- 
perty, because  the  exercise  of  that  right  by  the 
old  corporations^  was  a  dealing  with  their  own, 
whilst  tbe  carrying  out  tbe  peculiar  views  of 
the  new  corporations  is  virtually  a  fraud  (to 
use  a  parliamentary  phrase)  upon  their  consti- 
tuents. Carefully  avoiding  then  any  further 
reference  to  the  richt  of  parties,  to  do  what 
they  please  with  their  own,  our  readers  will 
remember,  that  the  great  Borough  Charter 
took  eflfect  from  the  9th  September,  1835, 
after  which  no  corporalion  could  legally  ac-j 


oept  a  surrender  of  then  existing  leases,  and 
grant  a  new  one  for  lb  years,  on  payment  of 
fines  and  peppercorn  rents.  The'  clauses 
bearing  upon  tins  question,  are  the  92'l,  93d, 
94th,  95th,  and  96th,  to  which  we  invite  the 
BttentioQ  of  our  readers,  their  prolixity  alone 
preventing  our  setting  them  out  In  /act^ 
however,  such  leases  were  granted,  bat  as  we 
apprehend  without  authority,  and  if  to,  were 
invalid.  The  privilege  of  accepting  surrenders 
of  old  and  granting  new  leases,  was  too  vala. 
able  to  be  relinquished  by  the  reformed  corpo- 
ration!), which  soon  discovered  that  tbe  Muni- 
cipal Act  had  deprived  them  of  it,  and  there- 
fore a  clause  was  introduced  into  the  5  &  6 
Will.  4,  c.  104,  tbe  second  section  of  which 
enacts,  "  That  the  power  of  dispotitioti  given 
to  the  council  of  any  bo<ly  corporate  in  the 
instances  of  demise  for  75  years  authorized 
by  the  said  act,  should  extend  to  the  demise 
or  lease  thereof,  either  at  a  reserved  rent  or 
a  fine,  or  both,  as  the  council  should  think 
fit."  ThIlB  act  has  only  a  prospective  operation, 
and  became  law  on  the  20ih  August,  1836, 
conferring  a  power  upon  the  new  corporatioX^ 
they  did  not  previously  possess,  and  raises  the 
question  as  to  the  validity  of  leases  granted  in 
the  interval  of  the  two  acts.  We  submit  that 
they  were  invalid,  and  thut  as  there  is  no  sound 
reason  why  the  title  of  a  valuable  leasehold 
should  not  be  traced  for  as  long  a  period  as 
that  of  a  freehold,  (be  it  fort^  or  sixtv  years) 
no  subsequent  lease  granted  in  considerat'oa 
of  the  surrender  of  a  former  one  can  effectn- 
ally  cure  them  ;  and  secondly,  that  the  surren- 
dered leases  are  in  all  probability  tbe  valid 
one*.  This  surrendering  of  old,  snd  granting 
new  leases,  api>ears  objectionable  in  principle, 
inasmuch  as  it  facili(ati{S  the  increase  of  litiga- 
tion, and  may  be  artfully  used  as  a  covering  of 
fraud.  True  it  is,  that  corporations  by  their 
town  clerk  or  deput]^  town  clerk,  adopt  a  sort 
of  judicial  investigation  previous  to  the  fp^ot* 
ing  of  new  leases ;  but  this  is  an  es  partemvet-^ 
ligation,  and  aflfording  no  satisfactory  secnnty 
that  all  the  evidences  of  titles  are  laid  before 
the  judge,  who,,  amidst  his  other  arduous 
labours,  is  to  decide  upon  its  validity.  Besides 
which,  we  cannot  altogether  approve  of 
attorneys  acting  as  judges,  because  it  is 
productive  of  dissatisfaction,  if  not  of  active 
litigation.  The  case  of  Stephens  v.  Gmpj^^ 
2  8.^  S.,  (not  to  mention  others)  ought  co  be 
a  lesson  upon  that  subject.  There  a  will  had 
been  made  by  a  fender-maker,  of  an  estate 
partly  freehold  and  partly  copyhold,  which  on 
the  death  of  the  testator,  was  shewn  to  as 
attorney,  (the  steward  of  the  manor,)  who, 
prononiieed  it  "not  worth  a  damn,*'  in  conse- 
quence of  which  emphatic  ooinion,itwas  throtrn 
aside,  and  the  heir  admitted  ;  the  estate  passed 
through  several  hands,  and  at  last  was  sold  to 
an  individual,  who  hearing  of  the  will,  pro- 
perly required  its  production,  and  on  its  not 
heing  forthcoming,  successfully  litigated  the 
title.  Future  purchasers  of  these  renewable 
leases  may  be  equally  astute  and  equally  anew 
cessful,  and  therefore  the '  principle 
emptor  forcibly  applieff* 

S. 
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PARLIAMENTARY  PRIVILEGE.— 

THE  PETITIONS  OF  THE  BAR  AND 

THE  ArrORNEYS. 

Sir  Edward  Sugden  on  the  Sd  February 
presented  to  the  House  of  Commons  a  petition 
signed  by  521  members  of  the  Bar,  or  whom 
S7  were  Queen's  Counsel  or  Serjeants  at  Law. 
The  petitioners,  he  said,  comprised  persons  of 
every  shade  of  political  opimon,  and  a  very 
considerable  number  of  the  two  great  parties 
into  which  the  state  was  divided.  No  docu- 
ihent  was  ever  entitled  to  more  consideration  I 
than  this  petition.  It  came  from  a  body  who  | 
rarely  interfered,  and  only  on  occasions  of 
Ipreat  importance. 


The  following  is  a  copy  of  the  petition:— 

To  the  Honorable  the  Commons  of  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land, in  Parliament  assembled. 

The  humble  petition  of  Che  undersigned 
Queen's    Counsel,    Serjeants,    and 
Barristers  at  Law, 
Sheweth, 

That  your  petitioners  have  heard  with  alarm 
of  the  recent  proceedings  of  your  Honourable 
House,  in  committing  to  the  custody  of  the 
Serjeant  at  Arms,  the  persons  who  now  hold 
the  office  of  Sheriff  of  Middlesex,  and  also 
the  plaintiff  in  an  action  brought  against  the 
printers  of  your  Honourable  House. 

That  your  petitioners  feel  deep  regret  that 
punishment  should  be  inflicted  on  a  subject  of 
the  realm,  for  having  brought  an  action  in  one 
of  her  Majesty's  Courts  in  Westminster  Hall, 
and  on  the  officers  of  that  Court,  for  having 
in  the  ordinary  course  of  their  duty,  executed 
her  Majesty's  writ,  in  carrying  into  effect  a 
judgment  of  that  Court. 

Your  petitioners  therefore  humbly  pray, 
that  the  persons  so  in  custody  may  be  dii« 
charged. 

(Signed) 

Char  LBS  Wbthbubll. 
Tub  Common  Sbrjbant  07  London, 
&c.  &c. 

The  petition  was  ordered  to  lie  on  the  table. 


On  the  9M  March  a  public  meeting  of 
attorneys  and  solicitors  was  held  at  the  Free- 
masons' Tavern,  which  was  attended  by  up- 
wards of  500  members  of  the  profession.  Mr. 
CAoHes  Shadwell  in  the  Chair.  The  following 
resolutions  were  almost  unanimously  agreed 
to,  eix.  i— 

Moved  by  Mr.  Frere^ — seconded  bj  Mr. 
Taesdaie. — ^That  the  members  of  this  profession 
have  observed  with  much  alarm  the  proceecfc 
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bgs  of  the  House  ofCommons  in  imprisoniog 
an  attorney  of  the  Court  of  Queen's  Bench, 
for  having  acted  as  attorney  of  a  party  in  an 
action  in  which  it  was  supposed  that  a  privil^e 
claimed  by  that  Honourable  House  might  be 
called  in  question. 

Moved  by  Mr.  ^^dZiitfto/i,— seconded  by  Mr. 
ATiii^i^^.-^That  it  is  the  undoubted  right  of  all 
her  Majesty's  subjects  who  consider  themselves 
aggrieved  dv  the  act  of  any  person  whomso. 
ever  to  Seek  for  redress  in  her  Migesty's 
Courts.  That  the  law  has  pointed  out  tne 
proper  remedy  for  an  erroneous  judgment  of 
the  Courts,  and  the  constitution  has  vested  in 
the  legislature  the  power  of  altering  the  law 
as  may  be  necessary ;  but  that  the  constitution 
does  not  reco^ize  in  any  person  or  body  ia 
the  state  the  n^ht  to  controul  the  administnn 
tion  of  the  law  m  her  Majesty's  Courts. 

Moved  by  Mr.  WiUiam  Lowe, — seconded  by 
Mr.  Gtorge  Law, — ^That  all  suitors  in  her  Ma- 
jesty's Courts  are  entitled  to  the  assistance  of 
their  attorney  to  conduct  their  cases,  and  that 
it  is  essential  to  the  enjoyment  of  that  right  that 
the  attorney  ehould  be  protected  in  the  lawful 
discharge  of  his  professional  duty,  and  that 
this  meeting,  without  expressing  an  opinion 
on  any  privilege  claimea  by  tne  House  of 
Commons,  or  on  the  conduct  of  any  of  the 
parties  who  have  incurred  the  displeasure  of 
the  House,  is  of  opinion  that  the  imprisonment 
of  an  attorney  for  acting  in  his  professional 
capacity  in  accordance  wiUi  the  decision  of  the 
Courts  of  Law  is  most  dangerous  to  the  rights 
and  independence  of  this  profession  and  to  the 
due  administration  of  justice. 

Moved  by  Mr.  ^ndlfr/oji,— seconded  by  Mr. 
Robert  B.  FoUett, — ^That  a  petition  embo<iying 
these  resolutions  be  presented  to  the  House  of 
Commons;  that  the  Incorporated  Law  Society 
be  requested  to  allow  the  petition  to  lie  in  the 
Hall  of  the  Society  for  signature;  and  that 
Jamee  If^Uiiam  Freihfield,  Esq.  M.  P.  be  re- 
quested to  present  it  to  the  House. 

Moved  by  Mr.  Beaumont, — seconded  by  Mr. 
d4Hiten,  and  carried  unanimously. — ^Thftt  the 
thanks  of  this  meeting  be  cordially  given  to 
Mr.  Chnrlee  SAadweH,  for  his  conduct  in  the 
Chair  this  day. 

^ .  [For  a  report  of  the  discussion  at  this  meet* 
ing,  see  p.  377^  ante.] 

The  following  is  a  copy  of  the  petition  : 

To  the  Honourable  the  Commons  of  the 
United  Kingdom  of  Great  Britain  and 
Ireland,  in  Parliament  assembled* 

The  humble  Petition  of  the    under* 
signed.  Attorneys  and  Solicitors  of 
her  Majesty's  Courts  of  Law  and 
Equity, 
Sheweth, 

That  your  petitioners  have  seen  with  alarm 
the  proceedings  of  your  Honourable  House 
with  reference  to  the  cause  of  "StacAdale  versus 
ffaneard.'* 
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Your  petitioners  bee  leave  respectfully  to 
submit  to  ypur  Honoraolc  House  that  it  is  the 
undoubted  right  of  all  her  Majesty's  subjects, 
who  consider  themselves  aggrieved  by  the  act 
of  any  person  whomsoever,  to  seek  for  redress 
in  her  Migesty's  Courts. 

That  your  petitioners  submit  that  all  suitors 
in  her  Majesty's  Courts  are  entitled  to  the  as- 
sistance of  their  attorney  to  cojiduct  their 
cases,  and  that  it  is  essential  to  the  enjoyment 
of  that  right  that  the  attorney  should  be  pro- 
tected in  the  lawful  discharge  of  his  profes- 
sional duty. 

That  the  law  has  pointed  out  the  proper 
remedy  for  an  erroneous  judgment  of  the 
Courts,  and  the  constitution  has  vested  in  the 
legislature  the  power  of  altering  the  law,  as 
'  may  be  nec^sary.  But  your  petitioners  most 
respectfully  but  firmly  submit,  that  the  consti- 
stitution  of  this  country  does  not  recognize  in 
any  person  or  body  in  the  state,  not  even  in 
'  your  Honourable  House,  the  riffht  to  supersede 
the  administration  of  the  law  m  her  Majesty's 
Courts. 

That  your  petitioners  have  heard  with  deep 
regret,  that  an  attorney  has  incurred  the  dis- 
pleasure of  your  Honourable  House  and  been 
committed  to  prison,  because  he  has  acted  as 
attorney  of  a  party  in  an  action  in  which  it  was 
supposed  that  a  privilege  claimed  by  your 
Honourable  House  might  oe  called  in  question. 

That  your  petitioners,  without  expressing 
an  opinion  on  any  privilege  claimed  by  your 
Honourable  House,  or  on  the  conduct  of  any 
of  the  parties  who  have  incurred  your  displea- 
sure, beg  leave  respectfully  to  submit,  that  the 
imprisonment  of  an  attorney  for  acting  in  his 

Srofessional  capacity,  in  accordance  with  the 
ecision  of  her  Migesty's  Courts  of  Law,  is 
most  dangerous  to  the  rights  and  independence 
of  your  petitioners'  profession,  and  to  the  due 
«dministnltion  of  justice. 

Your  petitioners  most  humbly  pray  your 
Honourable  House,  that  your  Honour- 
House,  while  taking  such  measures  for 
securiug  the  privileges  which  the  con- 
stitution has  given  you  for  the  benefit 
t)f  the  people  as  in  your  wisdom  you 
may  thmk  right,  will  not  sanction  atiy 
act  which  may  be  injurious  to  the  rights 
of  your  petitioners,  or  interfere  with 
the  independence  and  dignity  of  the 
law  and  the  free  administration  of  jus- 
tice. 

And  your  petitioners  will  ever  pray  &c. 

The  petition  having  been  signed  by  757 
members  of  the  profession,  was  presented  to 
the  House  of  Commons  on  the  17th  March, 
by  Mr.  f>eshfield,  who  fully  stated  the  purport 
of  the  petition,  and  it  was  ordered  to  lie  on 
the  table. 

Our  readers  are  thus  put  in  possession  of  the 
sentiments  of  both  branches  of  the  profession 
upon  this  subject. 


ON  IsEGAL   DEBATING  SOCIETIES. 


To  the  Editor  of  The  Legal  Obeerver. 
Sir, 

As  a  firm  and  tried  friend  to  the  intereats 
of  the  junior  branches  of  the  profession,  ( 
make  no  apology  for  addressing  yoa  on  a 
subject,  to  them,  of  great  importance ;  namely, 
the  propriety  of  societies  being  formed  amongst 
articlea  clerks  for  the  purpose  of  legal  £s- 
cussions.  I  am  aware  that  societies  of  this 
kind  do  exist  to  some  extent  in  London,  and 
in  one  or  two  of  the  largest  provincial  towns ; 
but  there  are  a  great  nuralier  of  towns  of 
second  or  third  rate  size,  tvhere  there  would  be 
found  a  sufficient  number  of  clerks  to  support 
an  institution  of  this  kind,  with  great  benefit 
to  themselves,  and  credit  to  the  profession.  A 
strong  reason  why  they  do  not  exist  in  these 
towns  frequently  is,  that  party  feeling  is  carried 
so  high  amongst  the  practitioners  that  their 
pupils  catch  the  infection,  and  thus,  any  plan  for 
mutual  improvement  is  frustrated  by  the  inter- 
vention of  political  or  religious  prejudice.  An 
equally  powerful  reason  may  be  that  articled 
clerks  are  not  uufrequentfy  bound  by  the 
interested  spirit  of  their  masters,  (for  ibey  too 
seldom  reveal  themselves  in  the  character  of 
tutors)  to  observe  the  same  office  hours  as 
their  engrossing  clerks,  which  are  generally 
too  long  extended  through  the  evening  to 
allow  of  other  engagements  than  nature  re- 
quires for  recreation.  It  is  obvious  that  there 
may  be,  and  frequently  are,  great  obstacles  in 
the  way  of  the  clerk,  who  is  anxious  to  be 
thoroughly  acquainted  with  the  practice  of  a 
profession  which  requires  for  its  suoccssful 
prosecution  a  greater  versatility  of  talent  and 
acouirements  than  any  other.  And  there  ia 
little  or  no  opportunity  given  for  the  deyelope- 
ment  of  this  talent,  and  the  attaintnent  of 
these  acquirements,  more  than  is  aflforded  in 
the  intervals  of.  office  hours,  which  mast  be 
occupied  by  close  reading  and  patient  research. 

If  greater  indulgence  in  this  respect  were 
shown  by  attorneys  to  their  clerks,  it  would 
not  abate  the  alacrity  of  the  clerk  in  discharging^ 
his  duties  to  his  superiors,  and  would  i^ve  him 
the  chance  of  embarking  in  plans  with  clerks 
in  the  same  iown  for  mutual  improvement. 
No  plans  of  this  kind  can .  be  more  useful  to 
the  clerk  than  meeting  for  the  discussion  of 
points  and  questions  of  law.  This  would 
sharpen  the  powers  of  his  mind,  more 
thoroughly  ground  him  in  binding  principles, 
and  keep  alive  his  intimacy  with  practical 
details.  More  substantial  knowledge  might  be 
thus  acquired  in  the  course  of  a  single  evening 
than  would  result  from  the  reading  of  a  week  ; 
— ^besides  the  great  advantage  it  would  confer 
in  training  to  a  habit  of  clearly  and  snc^iocily 
expressing  one's  ideas  on  any  subject  in  prac- 
tice. The  best  plan  for  such  a  meeting  ap- 
pears to  be,  that  of  first  reading  a  paper  oa 
some  previously  fixed  topic,  and  then  debaling 
the  question  which  it  involved)  tbe  penoa 


Om  Legal  Debating  Sodeiies.--- Proposed  Articled  Clerks*  Club.— Law  of  Attorneys.  403 


who  opened  the  nr^ment;  or  some  persoa  an 
prettdent  of  the  meetiof(,  (some  practitioner, 
especially  a  junior  one,  would  ^ive  nis  assistance 
in  this  cmoacity,  there  is  little  doubt)  would 
flUDi  up  toe  albumen ts  adduced  on  each  side ; 
and  if  some  practising  gentleman  presided^ 
the  real  law  of  the  case  might  be  explained 
And  clearly  laid  down.  I  am  satisfiea,  from 
observing  tne  effect  of  similar  societies  applied 
to  other  professions. — as  the  medical  and 
dericsl, — tnat  they  would  be  highly  beneficial 
in  their  tendency  on  the  minds  of  those  who 
are  engaged  in  legal  studies.  Almost  any 
number  of  clerks  would  be  suflScient  to  con. 
fltitute  a  society,  and  no  expense  comparatively 
would  be  required  to  maintain  it.  It  may  be 
said  that  some  articled  clerks  take  plenty  of 
time  alreadj,  without  advancing  themselves 
much  in  their  profession.  But  this  is  no  reason 
why  those  clens  who  are  anxious  to  learn,  and 
have  not  the  time  allowed  them>  should  not 
have  great  claims  on  the  liberality  of  their 
employers.  Trusting  that  these  observations 
will  DOC  be  misconstrued  by  gentlemen  in 
practice,  but  induce  them  to  encourage  their 
clerks,  if  disposed  to  adopt  the  suggestions 
thrown  out,  I  beg  to  subscribe  myself  mth 
great  respect. 

An  Articled  Clirk  in  thb  Countrv. 


PROPOSED 
ARTICLED    CLERKS'    CLUB. 


LAW  OF  ATTORNEYS. 


*  7\f  The  Editor  of  the  Legal  Observer^ 

Sir. 
Ir  you  think  the  following  project  at  all  fea- 
sible, you  will  oblige  me  by  inserting  this  letter. 
I  am  not  aware  there  is  at  present  any  thing 
of  the  kind  in  existence,  but  that  is  no  reason 
why  there  should  not  be. 

1  would  propose  that  the  articled  clerks  in 
London,  as  also  any  other  gentlemen  willing 
to  join  the  elub,  should  form  themselves  into  a 
club  or  society. 

That  a  room  should  be  taken  at  some  first- 
rate  coffee-house,  to  be  kept  for  the  use  of 
members  only. 

That  this  room  should  be  open  in  the  winter 
months,  say  from  six  till  eleven,  and  that  the 
members  should  be  supplied  with  coffee  or 
tea  only,  at  reduced  price ;  and  that  the  news- 
papers, the  law  and  other  magazines  &c.  should 
be  taken  in. 

That  the  members  should  meet  regularly 
once  a  week  to  discuss  any  question  (excepting 
on  religion  or  politics)  which  should  be  pro- 
posed at  the  time  of  meeting.  M  i  lo. 

[It  will  be  obaenred,  from  this  and  the  pre- 
ceding letter,  that  our  young  friends,  both  in 
town  and  country,  are  laudably  desirous  of 
iflipfOTenient.^ED.] 
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opposing  admission. — LAW  80CIETT  OF 

IRELAND. 

According  to  the  following  case,  it  appears 
that  the  Law  Society  will  be  heard  in  opposing 
an  application  by  a  party  for  admission  as  an 
attorney. 

Mr.  P.  M'Connell,  having  given  the  ordinary 
notice  of  his  application  to  be  admitted  as  an 
attorney  of  the  Court,  a  petition,  supported  by 
affidavit,  was  presented  to  the  Court  by  Mr. 
James  Newcomen,  one  of  the  attorne^^  as 
secretary,  and  on  behalf  of,  the  Law  Society  ;a 
stating,  amongst  other  things,  that  M'Conneli 
had  been  originally  a  schoolmaster  and  land- 
surveyor,  and  aftenvards  a  publican.  That  in 
November,  1827»  he  had  been  articled  to  an 
attorney  named  Nolan,  who  was  then  quite 
blind,  and  incapable  of  attending  to  business ; 
that  during  the  alledged  apprenticeship,  Nolan 
had  never  resided,  or  had  an  office  at  Tan- 
dagree,  in  the  county  of  Armagh,  where  M'Con- 
nell  had  constantly  lived,  and  had  an  office, 
drawing  deeds  and  giving  advice;  for  which 
he  had  received  pecuniary  compensation.  The 
petition  also  stated,  that  he  had  managed  se« 
vend  records,  made  out  briefs,  stated  cases  for 
counsel,  &c. ;  for  all  of  which  services,  pay- 
ment had  been  made  by  the  clients  to  M'Con- 
nell. 

Upon  reading  the  petition  the  Court  ordered 
that  M' Council  should  be  examined  in  Court, 
vied  voce,  touching  its  contents.  He  admitted 
his  having  practised  in  the  several  ways  im- 
puted to  nim ;  but  only  as  the  apprentice  of 
Nolan,  with  whom  he  had  accounted  for  all 
monies  received.  He  admitted  that  he  had 
filled  up  some  civil  bill  process  for  his  own 
benefit ;  but  denied  that  he  had  kept  any  office 
in  Tandagree,  or  in  any  other  place. 

The  whole  matter  having  now  come  on, 

Mr.  •/.  D.  Jackson,  on  behalf  of  the  Law 
Society,  opposed  his  admission. 

Mr.  G.  Bennett  and  Mr.  •/.  Martl^,  for 
M'ConneU,  objected  that  the  Law  Society 
could  not  be  heard.  The  late  Chief  Baron 
O*  Grady  had  entertained  very  serious  doubts 
whether  he  would  be  justified  in  receiving  an 
objection,  which  emanated  from  an  irresponsi- 
ble body,  like  this.  Though  all  the  charges 
had  been  true,  and  the  party  had  actuallv  prac- 
tised in  the  name  of  an  attorney,  it  would  only 
have  subjected  him  to  a  peualty.  Matthews  v. 
Royle,  6  Moo.  70.  The  application  ought  to 
be  granted,  with  costs  against  the  secretary. 


*  This  society  consists  exclusively  of  attor- 
neys and  solicitors  ;  it  was  instituted  in  June, 
1830,  and  has  for  its  professed  objects  the 
preservation  of  the  rights  and  privileges  of 
attorneys ;  and  generally  the  adoption  of  such 
measures  as  may  be  best  calculated  to  advance 
the  respectability  of  the  profession. 
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Joy,  C.  B  — Tbejaict  13  &  14  Geo.  Ill,  e.  23, 
a.  8,  directs  the  Court  to  make  inqiliry  into  the 
case  of  every  person  practisiiiic  in  the  name  of 
another;  and  to  summon  such  parties  as  may 
be  conusant  of  the  facts ;  and  that  the  Court 
shall  huve  power  to  punish^  as  for  a  contempt. 
I  do  not  think  then,  we  would  act  wisely,  if  we 
were  to  resist  a  fair  in?e8tif(ation,  solicited  by 
men  anxious  for  the  respectahility  of  their  pro- 
fession. Where  a  person  thus  acts,  without 
any  private  motive,  in  a  matter  in  which  the 
interests  of  the  public  are  concerned,  it  would 
nut  he  the  duty  of  the  Court  to  stide  the  en- 
quiry. We  shall  not  presume  that  the  Law 
bociety  has  been  influenced  by  any  improper 
motives.  It  is  true  tliat  the  meuiorial  may 
have  occasioned  some  delay  to  the  party,  but 
on  the  whole,  I  think  him  very  much  the  gainer 
by  what  has  taken  place.  His  character  has 
been  strictly  investigated;  and  he  has  been 
cleased  from  all  the  imputations  cast  upon  him ; 
none  of  which,  however,  afiect  his  mural  cha- 
racter. His  applicatiun  is  now  made  with  un- 
im  peached  reputation,  and  I  therefore  think 
he  ouiiht  to  be  admitted. 

Smith,  B. — I  can  veiy  well  conceive  that  the 
Law  Society,  without  any  impure  motives, 
iniKht  in  process  of  time  erect  itself  into  a 
sort  of  Board  of  Controul;  and  if  it  did  1 
trust  the  Court  would  know  how  to  deal  with 
it.  But  that  is  not  the  case  here.  The  society 
saw  some  grounds  for  its  accusation.  Those 
grounds  have,  however,  been  satisfactorily  re- 
moved by  the  explanations  of  the  party  himself, 
whose  character,  as  it  appears  upon  inquiry, 
fully  justi6e8  the  tesimouials  given  to  us  J 
did  not  expect  so  satisfactory  an  answer  as 
M'Connell  bus  suppl'ed. 

Penntfuther,  B. — We  think  that  the  motives 
which  have  induced  this  charge  are  unim- 
ptached,  and  we  are  therefore  not  at  liberty  to 
liiake  any  order  against  tboae  who  have  brought 
it  forward  under  an  impres&ion  of  its  truth. 
And  while  I  would  admit  ihxs  to  be  the  duty 
of  all  persons  concerned  in  the  administration 
of  justice,  I  cannot  but  agre.)  with  my  broiher 
hmith  that  we  must  at  the  same  time  take  care 
that  this  body  rhall  not  erect  itself  into  a  posi- 
tion by  whk'li  it  might  work  injustice.  Mr. 
M'Connell  has  fully  cleared  himself.  HU 
t  hnracter  has  nnt  at  all  suffered.  In  fact,  any 
results  which  have  flowed  from  the  investiga- 
tion have  been  benelicial  to  hina.  Admitted. 
1  Hayes  &  Jones,  206. 

THE  STUDENT'S  CORNER. 


LIBN  ON  CATTLK. 

To  the  Editvr  of  the  Legal  Observer, 
Sir,        .    . 

The  point  raised  by  your  correspondent 
C.  C.  C.  was  decided  last  Trinity  Term  in 
Jackion  ▼.  Cummim,  5  M.  &  W.  M2. 

It  "Was  there  held  that  an  agister  has  not  a 
lien  in  the  absence  of  au  expiess  agreement. 
The  decision  proceeded  on  three  grounds. 


1st.  That  an  aqi[9i(^  does  not  eommmiicate 
any  additional  ntfiie  to  the  chattels  bailed  by 
him.  That  this  is  necessary  in  order  to  give  a 
bailee  a  lien,  see  Setfan  v.  tfatere.  Moo.  & 
Mai.  235 ;  Judeon  v  Etheridge,  I  (r.  &  Mees. 
743 ;  Snndenon  v.  Bell^  2  Cr.  k  Meea.  'JM  % 
Scarf e  ▼.  Morgan,  4  Mees.  &  Wels.  270.  2d. 
That  the  point  was  already  decided  in  Ckap^ 
man  v.  jillen,  Cro.  Jac.  27;  and  od.  That 
from  the  nature  of  the  agistment,  that  of 
milch  cows,  it  must  be  assumed  that  the  owner 
reserved  to  himself  the  right  of  re-taking  pos* 
session  at  anv  time  for  the  purpose  of  milking 
them.  On  this  point,  see  also  Judtion  v.  Eihi* 
ridge.  Although  the  last  reason  appliea  ouly 
to  a  particular  kind  of  agistment,  yet  the  oiheV 
two  (and  which  I  submit  must  l>e  consitlered 
the  prindpal  grounds  of  the  judgment)  are 
applicable  to  agistment  generally*  This  ia 
therefore,  an  express  decision  that  an  agister 
has  no  lien  at  common  law. 

The  correct  rule  to  be  deduced  from  the 
cases  on  this  subject  appears  lo  be  this  ;  that 
a  bailee  has  a  lien  on  goods  bailed  to  him  in 
those  cases  only  where  an  additiouat  ralue  kte 
been  conferred  by  him  on  the  chattels,  either 
directly  by  the  exercise  of  personal  lal»onr  and 
skill;  or  indirectly  by  the  intermediate  use 
of  some  instrument  over  which  he  has  the  cuu- 
troul.  To  this  rule  those  cases  form  an  ex- 
ception in  which  the  nature  of  the  contmct  is 
inconsistent  with  the  existence  of  a  lien. 

It  is  true  that  it  was  formerly  thought  that 
liens  could  exist  only  in  the  case  of  implied 
contracts*  and  that  they  were  excluded  by  the 
stipulation  of  a  specific  sum.  But  this  doc- 
trine was  overruled  in  Chase  t.  fFesimiore^  5 
Mau.  &  Sel.  180 ;  and  il  was  there  established 
that  a  lien  might  l)e  upheld,  even  if  there  be 
an  express  contract,  provided  there  were  nw* 
thing  m  the  nature  of  that  contract  inconsistent 
with  it.  A.  C. 


Sir, 

In  reply  to  the  following  onestirB  put  hy 
Tour  correspondent  "  0*  C.  C.''  in  ycmr  Num- 
ber fur  Feb.  22d,  rt%.  "  Can  an  agister  deUitt 
the  cattle  that  are  bailed  to  htm  for  the  amottnt 
of  his  demand  ?"  I  should  answer,  <i4*cidedly 
not  at  common  law ;  but  he  will  lie  authorised 
in  so  doing,  provided  he'  can  found  his  claim 
to  a  lien  upon  either,  1st.  an  expreaa  agree- 
ment (written  or  verbal)  Creating  such  lien ;  or 
2d,  an  implied  agreement  to  Uie  same  efiVrct, 
such  last  meutirned  agreement  to  be  inferred 
from  either ;  1st.  the  common  usage  of  the 
trade  throughout  the  kingdom,  or  in  the  par- 
ticular place,  and  the  decisions  of  the  Conrti 
of  Liw  thereon ;  or  2d,  the  usage  of  the  par- 
ties themselves  in  their  previous  dealinga  with 
each  other. 

With  respect  to  an  agister's  claim  to  m  lien* 
as  founded  on  an  implted  agreement  lo  be 
inferred  from  the  common  usage  of  the  trade, 
I  am  not  aware  of  the  existence  of  any  ge- 
neral or  local  customs  whereon  to  found  such 
claim ;  nor  of  any  easel  de(*ided  in  <mr  Lair 
Courts  wherein  the  exiltence  and  nJidlty  «f 


L 


The  Studwnl's  Corner. 


40S 


neth  cnstoms  have  been  dlictisced  or  recog^- 
Dued :  and  the  presumption  is,  th'it,  if  at- 
tempted to  be  set  up,  they  would,  in  all 
prubahilitVy  be  rejected  as  uoreasonable. 

As  autliorities  for  my  positions,  allow  me  to 
refer  your  correspondent  to  2  Bl.  Oom.  (I9th 
edition)46l,  n.  (27);  2  Sel.  N.  P.  (9th  ed.) 
1403,  1404,  1410;  Smith's  Commercial  Law, 
(2d  ed.)  457 — 463;  in  which  Idbt  mentioned 
treatise  will  he  found  a  most  compreheosive 
and  luminous  epitome  of  the  existing  law  on 
the  important  subject  of  lien. 


Sir, 


WILLS  ACT. 


In  the  Leg:al  Oliserver  of  28th  December  last, 
18  a  letter  sij^ned  H.  D.  D.  on  the  con- 
struction of  the  33d  section  of  the  Wills  Act, 
and  stating  a  case  in  illustration  of  the  sup- 
posed  operation  thereof ;  which  letter  has  been 
feiiice  commented  upon  in  Legal  Observer 
of  25th  January  by  another  correspondent, 
G.  D.  As  your  periodical  is  so  universally 
circulated,  and  consequently  so  easy  of  refer- 
ence,  I  shall  not  occupy  your  time  or  space 
by  a  recapitulation  of  the  heads  discussed  iu 
tbnse  letters,  but  at  once  proceed  to  make  a 
few  observations  upon  the  above-mentioned 
section ;  with  an  especial  view,  however,  to  the 
chief  point  alluded  to  by  those  correspondents. 

rrol»ability  or  improbability  as  to  atesUtor's 
intentions  would  in  no  \%ay  influence  the  con- 
struction to  be  put  on  the  act ;  and,  although 
I  do  not  presume  to  question  what  has  been 
the  intenthn  of  the  legislature,  yet  I  say  we 
must  abide  by  its  laoguage,  and  the  meaning 
of  that  language.  At  the  same  time  it  must 
be  apparent  that  the  sooner  that  section  is 
altered  or  explained  the  better.  The  case  put 
by  H.  D.  D.  might  be  harsh  and  unjust  in  its 
consequences,  or  it  might  not,  according  to 
the  circumstances  attending  it.  The  issue 
passed  over  in  favour  of  a  stranger  might  be 
mn  irreclaimable  profligate,  undeserving  of  any 
bounty  whatever ;  but,  on  the  .other  hand,  it 
HMght  be  an  unoffending  innocent  child  of 
tender  year«.  who  would  thus  be  left  perhaps 
totally  unprovided  for,  but  which  consideration 
ivouUl  not  change  the  effect  of  the  act  as  it 
stands;  tlierefore  it  does  appear  to  me  that  by 
the  urms  of  the  33d  section,  the  stranger 
would  take  the  benefit  of  the  devise  contained 
in  the  will  of  the  original  testator,  in  exclusion 
of  the  issue  of  the  lirst  intended  devisee— the 
latter  constituting  the  stranger  his  sole  or  re- 
siduary «leviiee.  Of  course  we  must  all  this 
time  assume  that  no  "  contrary  intention/'  as 
inentioned  by  the  act,  appears. 

Now  let  us  vary  the  case  a  little  in  farther 
illustration,— the  probability  of  which  is  less 
auestiooable  than  the  other.  Suppose,  then, 
G.  to  devise  his  estate  of  Greemcre  to  ^. 
who  is  possessed  of  two  estates,  ff'hiteaere  and 
Blaekacre^  and  dies  in  the  lifetime  of  (?, 
having  by  his  will  devised  Wbiteacre  to  his 
eldest  800  B.^  and  Bkckacre  to  another  son, 
C,  with  a  devise  oli^'^aii  other  kii  real eOaie,*' 


whith  he  was  aware  consisted  of  a  cottage  and 
garden  only,  to  H,,  a  very  distant  connexion, 
and  who  happened  to  be  the  occupant  of  the 
said  cottage  and  garden.  G,  aftenvards  dies 
without  having  altered  his  will  by  codicil  or 
otherwise.  Who  then  on  his  decease  would  be 
entitled  to  Greenacre  i  If  it  can  be  disputed 
that  it  would  pass  to  fi.  by  virtue  of  the  words 
''  all  other  his  real  estate"  I  should  be  ghd  to 
know  to  whom  it  would  go,  and  the  grounds 
of  such  opinion.  It  seems  clear  that  the  resi- 
duary devise  would  carry  it.  But  assuming 
that  there  liad  been  nothing  in  ^.'s  will  which 
might  be  construed  into  a  residuary  devisee — 
to  whom  in  that  case  would  it  be  said  to  go  ? 
ft  is  submitted  that  B.,  the  eldi-st  son  of  ff^., 
would  be  entitled  to  it;  likewise  in  the  event 
of  //''.  dying  inteHate, 

The  object  of  the  legislature  has,  no  donbt, 
been  a  desire  to  secure  to  the  issue  of  an  in- 
tended devisee,  who  should  happen  to  die  in 
the  lifetime  of  his  testator, — in  exclusion  of 
elder  collateral  branches, — the  bounty  intended 
for  such  devlaee ;  but  it  is  greatly  to  be  la- 
mented that  that  charital»le  intention  bus  been 
but  imperfectly  provided  for.  The  section  in 
question  should  be  remodelled;  but  with  a 
very  slight  alteration,  by  the  introduction  of  a 
few  words,  it  might  be  very  much  ameliorated 
in  its  operation.  It  is  therefore  humbly 
suggestea  to  insert  the  words  inclosed  in 
brackets,  which  would,  it  is  conceived,  secure 
the  benefits  to  the  issue ;  at  least  much  nkore 
satisfactorily  than  at  present — "  such  devise  or 
bequest  shall  not  lapse  but  shall  take  effect 
[for  the  benefit  of  euch  iseue  only]  as  if  the 
death/'  &c.  &c.  D.  C. 


Sir, 

Your  correspondent  (Y)  seems  to  be  of  opi- 
nion that  the  Courts  would  construe  the  d3d 
section  so  as  to  give  effect  to  what  is  conjec- 
tured, and  no  doubt  rightly  conjectured,  to 
have  been  the  intention  of  the  frnmer  of  the 
act,  viz. :  to  prevent  the  children  or  issue  of 
the  deceased  devisee  from  being  deprived  of 
the  estate  by  the  circumstance  of  his  having 
died  before  the  testator ;  1  say  "  the  intention 
oiyki^framer  of  the  act,"  for  1  And  no  preamble 
or  recital  from  which  it  can  be  collected, 
judteialfy,  what  was  the  intention  of  the  iegis^ 
lature,  I  think  the  Courts  could  not  so  con- 
strue the  act.  The  question  is  a  very  cimple 
one,  and  it  is  this :  How  would  the  devise 
have  taken  effect  if  the  death  of  the  devisee 
had  happened  immediately  after  the  death  of 
the  testator  ?  And  the  arn^wer  appears  to  me 
to  be  equally  easy : — It  would  have  taken  ef- 
fei*t  so  as  to  vest  the  estate  in  the  devisee,  and 
if  he  died  intestate,  it  would  have  descended  to 
his  heir  at  law,  but  if  he  left  a  will,  containing 
sufficient  words  and  duly  executed,  the  estate 
would  have  passed  by  it.  .  I  cannot  see  how 
any  other  conclusion  can  be  come  to  upon  the 
words  used. 

The  section  ought  to  have  provided  tliat  the 
device  should  take  effect  as  if  the  devisee 
had  died  intestate  immediately  after  the  te«- 
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tator.    This  defect  can  be  only  supplied  by 
the  le/i^istature. 

Sir  Edward  Sugden  is  of  opinion  that  the 
estate  would  pass  by  the  devisee's  will.  See 
the  last  edition  of  his  Vendors,  p  260. 

CM. 


FOWBR  COUPLED  WITH  INTBRBST. 

In  1813,  testator  devises,  in  suhslance,  as 
follows,  viz.,  I  give  and  devise  all  my  real  and 
personal  estate  to  G,  and  M,,  "  and  to  their 
heirs  and  assigns  for  ever,  to  hold  to  said 
G,  and  ilf.,  and  their  heirs,  upon  trust  to 
permit  my  three  daughters  to  receive  the  rents 
and  proceeds  of  his  said  estates  until  the 
youngest  shall  attun  twenty-one;  and  when 
that  event  shall  happen,  then  I  direct  my  said 
trustees  with  consent  of  such  daughters  as 
shall  then  be  living,  (but  not  otherwise)  to  sell 
and  dispose  of  my  said  estates;  and  the  monies 
arising  therefrom,  I  direct  my  said  trustees  to 
pay  and  divide  amongst  my  said  three  daugh- 
ters ;  and  I  direct  that  the  receipts  of  my  said 
trustees  and  of  the  survivor  of  them,  and  of  the 
heirs,  executors,  and  administrators  of  such  sur» 
vivor,  shall  be  good  discharges  to  the  pur- 
chasers, who  shall  not  be  answerable  for  the 
misapplication  or  nonapplication  of  the  pur- 
chase monies.  And  I  appoint  said  (?.  and  itf. 
executors  of  my  will." 

In  the  same  year  by  a  codicil  to  said  will, 
executed  in  presence  of  two  witnesses  only, 
testator  says,  "I  revoke  the  appointment  of 
said  M.,  as  trustee  and  executor  of  my  said 
will,  and  in  his  place  appoint  H.  trustee  and 
executor  of  mv  said  will,  and  I  direct  this 
codicil  to  be  taken  as  part  of  ray  will,  hereby 
confirming  my  will  in  all  other  respects." 

In  1816,  by  a  second  codicil  to  said  will, 
said  testator  after  reciting  said  will  and  codieil 
to  the  aboTa  effect,  proceeds  as  follows: 
"Now  I  revoke  that  part  of  my  said  will  which 
directs  my  said  daughters  to  receive  the  rents 
until  the  youngest  shall  attain  twenty-one,  and 
then,  with  consent  of  such  of  them  as  shall  be 
of  age,  to  be  sold  as  therein  mentioned.  And  I 
hereby  direct  the  said  G,  and  H.,  (the  trustee 
substituted  by  the  codicil  for  M.,)  at  any  time 
after  my  decease,  and  with  the  consent  of  my 
daughter  S,  G,,  to  sell  and  dispose  of  all  my 
said  real  and  personal  estate,  and  the  monies 
arising  therefrom,  I  direct  my  said  trustees  or 
the  survivor  of  them,  his  executors  and  ad- 
ministrators, in  the  first  place,  to  pay  off  debu 
charged  on  my  estates,  and  to  place  out  the 
remainder  on  good  securities ;  the  interest 
thereof  I  direct  shall  be  paid  to  my  daughters 
until  they  shall  respectively  attain  twenty^  one, 
and  to  pay  the  part  or  share  to  every  daughter 
attaining  twenty.one.  And  I  direct  this  codicil 
to  be  taken  as  part  of  my  will,  hereby  ratifying 
and  confirming  my  said  will  and  first  codicil 
in  all  other  respects.'^ 

H,,  the  substituted  trustee,  died  shortly 
after  the  testator,  and  G,,  the  surviving  trustee, 
with  consent  of  testator's  daughter  5.  G,,  sold 
the  real  estate. 


First. — Is  it  not  clear  that  the  defSie  Co  tbe 
trustees  conferred  on  them  the  legal  fee,  nnd 
that,  although  the  direction  to  sell  did  not  nia 
in  the  usual  form,  viz,  (that  they  or  the  sur- 
vivor of  them  &c.  should  sell),  the  power  Co 
sell  would  go  to  the  survivor? 

Secondly. — As  the  said  first  codicO  was 
executed  in  the  presence  of  two  witnesdee 
only,  was  it  not  inoperative  as  a  revocation  of 
the  appointment  of  Af.  as  trustee  ? 

Thirdly.— If  the  codicil  had  been  properly 
executed,  would  it  have  been  an  effectoail 
substitution  of  H,  in  the  place  of  G.,  con- 
sidering that  such  substitution  was  not  accom- 
panied with  an  express  devise  to  /f.  /^ 

Fourthly. — If  the  second  codicil  was  in- 
operative for  want  of  being  properly  executed , 
was  it  not  set  up  by  the  wonls  of  coBfinnation 
in  the  third  codicil  ? 

Fifthly.— Is  it  clear  that  tiie  coaveyanec 
by  tbe  trustee  G.  and  testator's  said  eldcrt 
daughter,  was  sufficient  ? 

On  referring  to  Sugden  on  Powers,*  I  col- 
lect, that  where  a  nakedpower  is  given  to  aeveral 
persons,  it  will  not  survive,  but  that  where  it 
IS  coupled  with  an  interest,  as  in  the  oaae  of  a 
devise  to  several  and  their  heirs,  upon  troit  to 
sell,  such  power  may  be  exercised  by  the  inr- 
vivor,  although  not  expressly  so  providwi.  If 
this  he  the  case,  it  would  seem  that  the  wonb 
"  survivors  and  survivor,"  usually  inserted  in 
trusts  of  this  kind,  are  soperflnons*  F. 


POWER  OF   APPOINTMENT   IN    PUR- 
CHASE  DEEDS. 


To  the  KiUtor  of  the  Legal  Obeerper, 
Sir, 

Your  correspondent,  page  259,  ante,  on. 
der  the  signature  of  '*a  Country  Conveyancer,** 
evidently  writes  under  great  misconception  aa 
to  the  reasons  for  the  practice  of  preparii^ 
purchase  deeds  of  fee-simple  lands  by  potrer 
of  appointment  and  limitation  of  uses,  where 
this  mode  is  adopted ;  as  well  as  in  tgnoranee 
of  the  Rule  adopted  in  the  investigation  of 
titles,  with  reference  to  calling  for  an  abetract 
of  any  deed  which  happens  to  be  referred  to 
tipon  the  abstract,  and  which,  when  prodaced, 
if  found  to  refer  back  to  an  antecedent  deed 
in  a  similar  manner,  involves,  as  he  snppotea, 
the  necessity  of  the  production  of  sucn  prior 
deed  also,  "  and  so  backwards,  ad  h^imtmmJ^ 
I  apprehend,  with  submission,  that  a  deed  of 
appintment  and  release  60  years  old  would  be 
regarded  as  a  good  root  of  title ;  becanse,  nd- 
mitting  the  power  recited  in  It  not  to  bnTe 
been  well  exercised,  to  ascertain  wliich  tbe 
production  of  the  earlier  deed  wonid  be 
required, — the  instrument  would  operate  wm  a 

«  Seep.  106  to  111, and  168,4th  edition, 
Sugden  on  Powers,  and  p.  696,  Barton'a  Ele- 
ments, V.  5,  690  to  599. 
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release,  and  the  title  be  unojyectionable.  In- 
deed, it  is  by  no  means  so  clear  as  your  corres- 
pondent seems  to  imaj(ine,  that  a  purchaser  can 
reqiure  the  production  of  deeds  referred  to  or 
recited  in  deeds  of  60  years  old,  unless  such 
reference  or  recital  disclose  some  suspicious 
circumstance. 

Again :  as  to  the  practice  of  conveyancing  by 
the  exercise  of  the  power  of  appointment  in  pur- 
chase  deeds,  as  ^e\\  as  by  the  release,  I  think 
your  correspondent  is  mistaken  as  to  the  ex- 
teat  of  it ;  for  it  may,  perhaps,  be  safely 
asserted,  that  until  a  case  to  which  I  shall 
have  occasion  hereafter  to  allude,  was  decided, 
the  mode  of  conveyance  both  bv  appoinimerU 
and  release,  wa^  not  adopted  at  all  so  generally 
as  he  conceives. 

The  true  reason  why  "  this  power  of  ap- 

C>intment  thus  introduced"  and  "  adopted  of 
te  years,"  as  your  correspondent  complains, 
was  so  introduced,  appears  to  have  been  the 
security  which,  according  to  the  case  of  Doe  d. 
fHgan  V.  Jones,  10  Barnewall  &  Cress.  459, 
was  afforded  to  purchasers ;  and,  in  the  case 
pal  by  him.  Judgments  entered  up  between 
the  year  1800  and  the  period  when  L.  M. 
might  sellf  and  exercise  his  power,  would  be 
effectually  over-reached  by  the  appointment ; 
and  this  too,  as  appears  from  the  case  of 
Eaion  ▼.  Swupter,  6  Sim.  617,  whether  the 
appointee  had  or  had  not  notice.    I  agree  with 
your  correspondent  in  what  he  has  remarked 
as  to  the  object  of  preventing  the  dower  of  the 
wife  of  the  purchaser  from  attaching,  being 
effected  more  certmnly  by  the  severance  of  the 
freehold  from  the  inheritance,  by  means  of  the 
usual  limitations  introduced  subsequent  to  the 


SELECTIONS 
FROM  CORRESPONDENCE. 


NON-PAYMENT  OF  COUNTRY  AGENTS. 

To  the  Editor  of  the  Legal  Observer. 
Sir, 

I  have  had  my  attention  particularlv  directed 
to  the  subject  of  "  Non-payment  of  London 
Attorneys  to  Country  Agents."  It  would  seem 
to  be  taken  for  granted  by  your  correspon- 
dents, that  the  payment  by  the  profession  in 
town  is  of  rare  occurrence.    There  mav  be,  aa 
your  correspondent  observes,  some  black  sheep 
of  the  profession  that  omit  to  do  their  duty  iri 
this  particular,  hut  I  hope  and  believe  they  are 
comparatively  few  in  number*    What  b  the 
practice  ?   An  attorney  in  London  forwards  a 
writ  into  the  country  tor  service.  ^  If  the  accent 
is  a  stranger,  he  invariably  looks  into  the  Law 
List,  and  the  character  of  the  agent  in  town 
regulates  him  in  his  choice.  The  writ  is  served 
in  a  great  number  of  cases — ^the  amount  of 
debt  and  costs  is  immediately  paid— and  the 
country  agent  forwards  the  amount  thereof  to 
the  London  attorney,  less  his  own  charges. 
Where  the  debt  and  costs  are  not  discharged 
as  above  mentioned,  it  is  almost  the  invariable 
practice  for  the  country  solicitor  to  forward  to 
bis  town  agent  the  affidavit  of  service,  &c. 
which,  of  course,  are  never  delivered  up  by  the 
latter,  without  first  payment  of  the  charge. 
I  have  thought  it  right  to  trouble  you  with 


Bion,  suggest  to  the  gentlemen  in  the  country, 
Cwhat  has  often  been  advised  by  the  Masters 
on  taxation  of  costs)  to  make  out  their  charges 
more  moderately,  and  to  be  content  with  the 
sum  allowed  to  the  attorneys  in  London  with- 
out ptnecuting  the  latter  for  the  sums  de- 
ducted by  the  officer  of  the  Court. 

A  London  Attormbt. 


^xe^cille'rtr  ibe  I  ^^^d  K  p?o ^ W/  tXlS^"^^^^ 

fat^only;  I  ivould  observe,  that  as  to  all  —  .—t  tn  thPcr«„Uemen  m  the  country, 
purchasers  married  since  the  2d  of  January 
J834,  the  necessity  of  any  introduction  of  a 
ItmiUtion  of  the  estate  for  life  of  the  trustee, 
among  those  usually  inserted  to  the  purchaser 
himself,  is  dispensed  with ;  as  a  simple  decla- 
ration by  the  latter  that  no  wife  of  hts  shall  be- 
come dowable  is  sufficient  to  bar  her  of  dower. 

It  remains  only  to  say  a  word  or  two  upon 
the  concluding  paragraph  in  the  letter  of  your 
correspondent,  in  which  he  cautions  his  readers 
affaiost  inferring  that  he  has  offered  any  deci- 
ded opinion  as  ta  the  length  of  time  that  is 

sufficient  to    constitute   a    marketable   title. 

Considerable  weight  is  justly  due  to  the  opi- 

Dions  of  both  tlie  learned  and  dwlinguished 

ceatleraen  whose  statements  on  this  point  are 

allttded  to.  He  is  not  perhaps  aware,  however, 

that  a  conveyancer— whose  extent  of  practice, 

as  well  as  high  standing  in  the  profession,  en- 
title us  to  consider  anything  he  states  on  this 

very  important  point  as  an  authonty  equal  to 

that  of  ttthcr  of  them— has  expressed  a  very 

different  opinion,  which  i«.  published  ««  Hayf 

Introduction  to  conveyancing,  p.  239  [dd  eait.j 

I  may  also  add  it  is  still  usual  to  require  a  60 

years'  title  in  the  Master's  Office,  and  by  this 

practice  that  of  the  profession  must  be  regu- 
lated until  we  have  a  judicial  opinion  to  the 

contrary*  r^  ^ 


queen's  bench  judgment  officb* 

Sir, 

Being  an  old  subscriber  to  your  publication, 
and  having  always  observed  your  readiness  to 
expose  any  neglect  or  abuse,  I  take  the  liberty 
of  calling  your  attention  to  the  unjusti6able 
and  injurious  delay  which  takes  place  at  the 
office  where  the  judgmente  are  signed  in  the 
Court  of  Queen's  Bench.    I  myself  attended 
there    lately,  having  to    sign   a   judgment, 
and  wUl  you  believe  it,  although  1  was  only 
about  the  ninth  person  in  rotation,  I  had  to 
wait  one  hour  and  a  quarter  to  get  my  judg- 
ment signed  1    Now  as  the  offices  close  at 
three  o'clock  in  the  vacation,  and  the  masters 
also  leave  at  that  hour,  it  is  important  that 
parties  should  not  be  unnecessarily  detained 
at  the  public  offices  during  the  time  (which  is 
[so  valuable  to  attorneys  and  the  clerks  to 
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transact  tbeir  basioess  in)  that  tbey  are  open. 
There  was  always  great  delay  in  transactini^ 
the  butiness  at  this  office,  and  which  was  a 
source  oF  ffreat  complaint  in  the  profession 
years  ago ;  out  surely  as  the  parties  are  now 
pud  by  government,  and  tbeir  time  of  attend- 
ance much  shortened,  they  oujifht  to  attend  to 
their  duties  with  all  dispatch  during  tbeir  hours 
of  business.  An  Attornbt. 

[More  clerks  should  be  employed^  if  requi- 
site.   Ed.] 


Sir. 


IKN8  or  COURT. 


Could  yoa  inform  me  of  the  rules  and 
regulatKMis  necessary  to  be  observed  by  persons 
entering  at  the  Inner  Temple,  and  whether  an 
artidea  clerk  (his  articles  being  cancelled) 
would  be  eligible  to  enter,  and  would  bis  terms 
commence  at  the  day  of  entering,  or  the 
expiration  of  his, articles,  if  the  same  bad  not 
been  cancelled }  T.  S.  G. 

[We  understand  that  no  one  can  be  admitted 
as  a  member  of  an  inn  of  court  whilst  under 
articles.  If  they  are  cancelled,  he  is  of  course 
eligible.    Ed.] 


Sir, 


TAXING  C08T8  ON  HOLIDAYS. 


In  reference  to  the  letter  of  '*  An  Attorney  *' 
contained  in  a  late  number  of  your  work — al- 
though I  cannot  deny  the  existence  of  the  in- 
coinrenience  of  which  it  complains,  I  think 
there  are  several  ways  in  which  any  injury  to 
the  client  might  be  obviated  by  the  exertions 
of  his4ittorney.    In  the  first  place,  I  believe  it 
is  the  constant  practice  of  the  clerk  of  the 
judgments,  in  the  absence  of  the  Masters,  to  tax 
costs  to  which  there  is  little  or  no  opposition, 
and,  in  the  second  place,  in  default  of  the  first 
being  practicable,  I  think  it  would  be  the  duty 
of  an  attorney,  under  the  circumstances  de- 
tailed^n  that  letter,  to  forego  the  costs  incident 
to  the  judgment,  and  issue  execution  for  the 
mmonnt  of  debt  and  subsequent  expences  only. 
I  believe  this  to  be  a  course  pursued  by  many 
of  the  profession  on  similar  emergencies,  and 
removing  in  a  great  measure  the  injury  of 
which  your  correspondent  complains. 

There  is,  no  doubt,  a  considerable  hardship 
in  this  sacrifice  i  but,  as  the  proverb  says  of 
two  evils  choose  the  lesser  one,  it  were  far 
better  to  submit  to  the  trifling  rather  than  the 
greater  loss.  W.  F.  F. 


Sb-, 


BinnCB  07  CLERKSHIP. 


I  WAS  articled  in  January  1839,  for  five  years, 
to  B.,  who  has  two  offices,  one  in  the  town  of 
C,  and  the  other  in  the  town  of  D.  B.  lives 
at  the  former  place,  which  is  distant  from  the 
Utter  six  miles.  1  have  served  two  years  at 
the  office  at  C  and  intend  to  serve  the  remain- 
der  at  the  office  at  />.    Am  I  obliged  to  lerre 


the  remaining  '^^  T^trs  of  my  deriiiAnp  at 
the  same  place  in  which  the  gentlefloian  to 
whom  I  am  articled  resides  ?  or  can  I  to  the 
satisfaction  of  the  ezamtners  when  I  apply  for 
admission,  serve  the  remaining  three  years  at 
the  office  at  />.  I  should  feel  greatly  obliged 
if  you  or  some  of  your  numerous  correspond- 
ents would  be  Itind  enough  to  advise  on  the 
above.  Av  Articlsd  Clbrk 

[We  think  the  validity  of  the  service  will 
depend  on  the  attorney's  attendance  at  the 
latter  place.  The  reudence  will  not  be  ma^ 
terial.  Ed.] 


RBSTRAINT  ON  ALIBHAXIOH . 

Mr.  Editor, 

After  reading  your  report  of  the  case  of 
Scarborough  v.  Borman,  the  question  has  oc- 
curred to  me :—  What  right  has  the  Lor4  Cktm- 
ceiior  to  assume  to  himself  the  powers  of 
the  legislature  ? — ^for  to  subject  any  species  of 
property  to  rules,  which  may  affect  the  com- 
mon-law rights  of  any  parties,  without  their 
express  or  implied  assent,  appeam  to  require 
the  authority  of  parliament. 

It  may  be  well  perhaps  to  admit  tiiat,  by  an 
agreement  in  contemplation  of  a  marriage,  the 
husband  shall  bind  hinaself  to  allow  to  his  wife 
the  separate  use  of  certain  property ;  and  in 
order  farther  to  secure  to  her  that  benefit,  (if 
benefit  it  be)  it  may  be  proper  to  restrain  her 
power  of  alienation ;  but  why  that  which  may 
be  considered  the  absolute  property  of  a  ^emie 
iole  should,  upon  her  mamage,  and  independ- 
ently of  any  contract,  become  subject  to  such 
regulations,  I  cannot  comprehend. 

As  a  feme  iole  she  may  make  what  terms 
she  pleases,  previoiuly  to  marriage,  or,  if 
she  be  under  age,  the  guardian  or  the  Comt 
may  do  so  for  her ;  but  if  no  such  terms  be 
made,  I  would  submit  that  the  law  should  take 
its  course,  "  Folenti  nonJU  it^urUL'* 

The  settler  cannot  complain  of  a  disappoinl- 
ment,  which  every  one  must  expect  who  at- 
tempts to  contravene  any  rule  of  law. 

M.  W. 


THE  LATB  8PBCIAL  COMMISSIOIT. 

Sir, 

If  your  correspondent  W.  J.  (page  313)  will 
refer  to  the  proceedings  in  the  House  of  Lords 
shortiv  after  the  decision  of  the  fifteen  Judges, 
he  will  find  that  the  Marquis  of  Normanby 
stated  to  the  House  that  the  petition  of  one  of 
the  prisoners,  setting  forth  the  same  arguments 
as  are  adduced  by  your  correspondent,  and 
upon  those  grounds  praying  for  a  free  pardon, 
had  been  referred  to  the  Judges  who  tricMi  the 
prisoners,  and  that  Chief  Justice  7Mb/ had 
reported,  that  the  Judges  upon  the  trial  eater- 
tatning  doubts  upon  the  objections  raiaecl,  had 
decided  the  questions  agwnot  the  prisonen^ 
and  left  them  to  appeal  /rom  such  dedsioA, 
and  which  had  been  ^tki^voA  the  iBa)ori^  of 
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the  Jadeet  coottUutiDK  the  Odnrt  of  Appeal 
Lad  held  both  the  objectioa  taken  by  the  pri- 
Booer,  and  that  ou  behalf  of  the  Crown,  to  be 
i;ood.  Had  the  Judi(ea  taken  time  to  consider 
of  their  judgment,  or  to  eomuU  the  other 
Jndf^es,  the  matter  would  not,  1  apprehend, 
have  been  arfpied  in  the  Exchequer  Chamber, 
hut  derided  upon  the  arguments  adduced  at 
the  trial,  and  the  private  advice  and  assistance 
of  such  of  the  Judges  as  those  named  in  the 
Commission  might  choose  to  consult;  whereas, 
in  the  present  case,  the  objections  were  certi- 
fied by  Chief  Justice  Tmdai  for  the  opinion  of 
the  fifteen  Judgee^  and  counsel  were  beard  in 
BUpport  and  opposition  to  such  objectiuns. 

The  objection  being  of  a  mere  technical 
character  was,  I  conceive,  very  properly  de- 
feated by  a. similar  one — the  prisoners  asked 
for  a  strict  interpretation  of  the  law,  which 
they  were  entitled  to,  and  they  had  it,— there 
was  therefore  no  ground  for  acquitting  any 
of  the  prisoners,  the  juries  having  found  them 
guilty  of  the  crimes  charged  agunet  them. 

H.  B. 


THE  NEW  WEIT8. 

Mr.  Editor, 
Will  yon  be  so  good  to  inform  your  readers, 
if  the  note  at  the  eud  of  the  first  form  of  the 
new  writs  of  execution,  p.  376  of  your  Satur- 

day's  journal — 

*«  A'o/*'.— TLis  and  all  other  writs  of  execu- 
tion may  be  made  returnable  on  a  day 
certain  in  term" — 
is  a  part  of  the  new  rules  ?  If  lo,  I  presume  if  it 
be  aesirable  to  make  a  ca.  #a.  returnable  on  a 
day  certain  in  term  titiie,  the  words  "  imme- 
diaiety  after  the  execution  hereqf,'*  should  be 
omitted,  and  the  words  "  on  day  the 
day  of  » in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  forty,"  should  be 

inserted.  ... 

You  will  excuse  my  being  thus  particular  in 
putting  the  qnestion.  because  in  these  quibbling 
times,  when  the  omission  of  the  words  "Anno 
Domini^"  although  in  this  Christian  era,  are 
beld  to  upset  a  whole  legal  proceeding,  it  is 
essentially  necessary  that  forms  prescribed  by 
the  Court  should  by  their  accuracy  and  cer- 
tainty be  placed  beyond  the  reach  of  such  in- 
genuities. Civis. 

[The  note  was  extracted  from  a  printed 

copy  of  the  forms  published  "  by  authority." 

Ed.] 


reqidred,  or  may  be  required,  to  further  the 
views  of  the  client  in  the  case  or  cause  under 
consideration ;  and  that,  therefore  the  employ- 
ment of  any  other  counsel  upon  such  an  oc- 
casion, without  application  being  made  also 
to  the  counsel  retained  is  an  overt  act  of  the 
option  having  been  exercised  in  the  negative ; 
but  any  occasion  requiring  only  the  formal  aid 
of  counsel,  as  a  mere  matter  of  course,  whereon 
no  special  argument  is  possible,  nor  allowed, 
has  no  operation  whatever  on  the  rights  of  re- 
tainer, for  no  professional  discretion  is  in  such 
a  case  required. 

The  fact  of  a  fee  having  been  given  higher 
than  the  usual  one  to  an  otherwise  unretained 
counsel,  even  on  a  mere  motion  of  course,  I 
should  consider,  Cuotil  no  intention  to  |B||ve  an 
unusual  fee  was  proved,  for  I  could  not  impute 
"  ignorance  "  as  the  source)  as  an  overt  act  of 
a  belief  being  entertained  that  some  special  aid 
from  counsel  was  necessary  i  and  iif  an  inten^ 
tion  to  secure  such  by  an  estra  fee^  and  that 
therefore  the  optiun  had  been  exercised  con- 
scientiously, and  by  the  rules  of  equity  in  the 
negative  in  regard  to  the  retained  counsel,  if 
his  services  had  in  that  instance  been  unap- 
plied for. 

In  regard  to  the  case  mentioned  by  you  in 
your  last  number,  you  will  scarcely  find,  I 
think,  a  member  of  the  bar  who  will  deny  that 
"  an  appearance  for  a  plaintiff  on  a  defendant's 
notice  of  motion  to  dismiss  the  bill  is  materially 
difiereut  from  a  mere  motion  of  course,"  '*  as 
it  must  depend  on  the  circumstances  of  the 
particular  case^  whether  the  motion  to  dismiss 
ouvht  to  be  granted,  or  if  refused,  upon  what 
terms  ;"  and  does  not  depend  wholly  and  in- 
controvertibly  upon  a  mere  '*  fixed  formality  "  " 
being  put  into  play  by  a  mere  punctual  appli- 
cation. G.  F.,  Jdn. 


SUPERIOR  COURTS. 


PRACTICE  OF  RETAINERS. 

Mr.  Editor, 
lis  popular  words,  the  effect  of  a  retainer  ac- 
cepted is,  in  my  estimation,  this,  that  it  entitles 
the  client  retaining  to  a  right  of  exercising  his 
option  of  emplosfing  or  r^ecting  the  services  of 
tne  counsel  retained  upon  any  occasion  first 
happening  next  after  the  said  acceptance  or  re* 
tamerj  ^^lereon  «*  the  diaeretion  (^eounsel "  is 


ILorlr  €^tmteUar'i  Court. 

0PECIPIC  PERFORMANCE.— ;J0INT  STOCK  COM- 
PANiaS.  — PLEADING.— DEMURRER. 

Three  persons^  trustees  for  a  public  company, 
contracted  in  their  own  names  for  the  pur- 
chase  of  property,  chiefly  consisting  of 
mines,  part  of  the  purchase  money  paid 
down,  part  to  he  paid  by  instalments  with 
interest,  the  property  to  be  a  security  for 
the  payment,  and  the  contractors  discharged 
from  personal  liability.     They  were  let  into 
possession,  and  their  company  worhed  the 
mines,  taking  away  minerals  to  a  large 
amount,  whereby  the  property .  was  dimi» 
nished  in  value,  and  became  an  inadequate 
security  for  the  unpaid  purchase  money, 
which  the  trustees  and  directors  of  the  com* 
pany  postponed,  having  obtained  on  in^ 
junction  against  the  vendor's  taking  any 
proceedings  at  lnw  for  the  purchase  m6ney 
or  the  interest.     The  vendor,  in  a  biU  filed 
for  specific  perfbrmance  agt^inst  the  indl- 
vidual  contractors,  and  the  trkitees  and 
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'  diredofs  of  the  compani^,  ail  wko  W9fe 
pimniM  in  the  tmi  egmnu  him  $•  9et 
amde  the  contraot,  and  tie  rfpresentrntivee 
o^eeme  of  them  that  diedf  charg^ed  them  ee 
heinsr  pereonaiif  iiatie,  on  the  ground  of 
conmiot  and  bad  faith  ;  and  the  whole  com^ 
panp  and  the  ieveral  members  thereof  as 
iiable  to  the  extent  of  the  companffs  pro* 
pertpfor  the  residue  of  the  purchase  money 
and  of  the  stipulated  interest,  and  for  the 
costs  and  losses  caused  by  their  conduct, 
mth  interest. 

Held,  upon  demurrers  to  the  bill  for  teant 
of  equity  and  want  of  parties,  that  the 
pifinHffhad  a  dear  equity  for  speci/le  per* 
formance,  not  only  agutnst  the  parties  to 
the  contract,  but  also  against  the  whole 
company ;  that  it  was  not  necessary  to  mahe 
all  the  shareholders  drfendanis,  but  that  the 
directors  and  representatives  of  the  com^ 
pany,  at  the  time  of  filing  the  bill,  should 
all  be  made  parties.  The  demurrer  for 
want  of  equity,  therefore,  was  overruled, 
but  that  for  want  of  parties  was  allowed, 
with  leave  to  amend  the  bill,  and  without 
costs. 

This  was  an  appeal  from  orders  of  the  flee 
Chancellor  upon  certain  demurrers  to  the 
plaintiff's  bill.  The  case  before  his  Honour, 
together  with  his  judji^ment,  is  reported  in 
Vol.  18j  Leg.  Obs.  p.  8,  wliere  also  reports 
contained  in  former  volumes  of  all  the  impor- 
tant decisions  in  the  suit  in  the  Court  of  fix- 
chequer  by  the  present  defendants  against  the 
present  plaintifl;  are  referred  to.  From  these 
reports,  and  from  the  following  judgment  of 
the  Lord  Chancellor,  may  be  collected  the 
history  of  this  protracted  litigation,  too  long 
to  be  recapitulated  here. 

The  appeal  was  argued  for  several  days  in 
July  and  August  last,  by  Mr.  Seijeant  fHlde, 
Mr.  fFahefield,  and  Mr.  Lovat,  for  Mr.  Att- 
wood,  the  plaintiff  and  appellant ;  and  by  Mr. 
Knight  Bruce,  Mr.  Jacob,  Mr.  fFigram,  and 
Mr.  Sharpe,  for  the  demurring  defendants. 

Among  the  cases  cited  in  the  argument 
were  jidair  v.  The  New  River  Company,*' 
Meux  V.  Maltbyfi  Hichins  v.  Congreve,^  Long 
V.  Yongefi  and  cases  there  referred  to;  and 
Femon  v,  Blahersley,^  in  the  question  as  to 
parties ;  and  Pulteney  v.  Warren,^  Hanson  ?. 
Cardinerjt  Bond  v.  Hophins}^  and  Garth  v. 
Cotton> 

The  Lord  Chancellor,  after  taking  time  to 
consider  the  case,  now  delivered  the  following 
judgment.— This  was  an  appeal  from  orders  of 
the  Flee  Chancellor,  upon  demurrers  for  want 
of  equitv  and  for  want  of  parties.  The  Fiee 
Chancellor  was  of  opinion  that  as  to  certain 
parties  who  were  defendants  to  the  bill,  the 
demurrer  was  good  for  want  of  equity;  he 
was  of  opinion  that  the  former  directors  of 
the  company,  who  were  the  plaintiffs  in  the 
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Buh  agamsl  Attwood,  were  sot  prftper  parties, 
and  it  followi  as  m  malter  of  covne,  iNria^  of 
that  opinion,  that  the  repreaeatativea  of  aonie 
of  those  parties  are  also  improper^f  brouglit 
before  the  Court.    Thai  being  the  Fioe  Cmjs- 
ceUor^s  opinion,  it  was  not  al  all  necessary  for 
him  to  consider  whether  certain  other  peraosa 
ought  to  have  been  parties,  which  coald  only 
arise  in  the  event  of  his  thinking  that  those 
persons  who  were  the  subject  of  the  gt&cral 
demurrei^,  were  the  proper  partiea.    He  was 
of  opinion  that  the  nill  was  good,  bot  good 
only  as  an  ordinary  bill  for  speei6c  pciform- 
ance,  and  therefore  to  lie  enforced  only  agaiiist 
those  persona  who  were  jMuties  to  the  con- 
tract. Small,  Shears,  and  Ta^or.    Now,  look- 
ing very  carefully  through  the  bill,  of  coatie  I 
must  take  the  case  as  it  is  stated  upon  the 
bill,  the  result  of  that  decinon  appears  to  aie 
to  be  that  the  plaintiff  would  have  no  reaiedy 
at  all,  because  it  is  part  of  the  amngeoieat 
which  the  Fice  Chancellor  observed  upon,  part 
of  the  contract,  that  those  persona  ahall  ool  be 
personally  liable.    In  the  way  in  which  the 
Fice  Chancellor  has  left  the  records,  there  are 
no  persons  before  the  Court,  but  those  three 
persons,  and  they  are  there  only  as  bdnn^  par- 
ties to  the  contract.    But  if  the  contract  la  to 
be  performed  in  the  way  in  which  it  waa  ar- 
ranged between  the  parties,  and  If  no  equity 
has  arisen  from  the  subsequent  transactions, 
to    give    a    better   remedy  to   the  plaintiff, 
whv   then  (being  the  owner  of   the  whole, 
and  the  estate  being  in  the  possession  of  the 
purchasers,  and  they  not  having  paid  the  par- 
chase  money)  the  Vice  ChaneShr's  jndffmeot 
appears  to  me  to  have  left  th^  plaintiff  in  this 
situation — that  he  is  only  to  prosecute  hia  soit 
for  the  purchase- money  against  the  three  per- 
sons, who  are  not  personally  liable  for  it.    It 
is  obvious,  in  that  view  of.  the  case,  that  the 
plaintiff  would  have  no  remedy  at  aU,  pro- 
vided the  contract  is  to  be  perrormed  on  the 
terms  in  which  it  appears  on  the  face  of  the 
bill  to  be  stated,  and  that  nothing  has  happened 
since  to  give  the  plaintiff  an^  new  eqoity. 
Therefore  his  only  remedy  ia  upon  the  written 
contract.    Now  when  we  look  upon  the  case 
as  stated  upon  the  bill,  that  the  pluatiff  was 
owner  of  property  of  very  great  magnitude, 
consisting  principally  of  mines,  (diis  is  the  case 
stated) ;  tnat  he  entered  into  a  contract  nith 
certain  persons  on  behalf  of  the  company; 
that  the  contract  was  in  thdr  own  names; 
that  the  effect  of  that  contract  was  to  give 
those  persons,  namely,  the  defendanta  in  the 
suit,  the  property  of  which  the  plaintiff  was  so 
possessed ;  that  he  was  to  be  paid  by  certain 
mstal meats,  (I  am  taking  now  the  whole  con* 
tract  together,  as  it  ultimately  appeared  between 
the  parties) ;  that  they  were  not  to  be  person- 
ally liable;  that  the  instalments  were  Co  be 
paid  at  certain  stipulated  periods;  and  the 
pluntiff  was  to  look  to  the  security  of  the 
estate  as  a  means  of  obtaining  payment.    The 
bill  then  states  that  in  fraud  of  that  contract, 
and  for  the  purpose  of  defeatiiig  the  phoatiffa' 
right,  and  of  appr9priating  the  property  to 
themselves,  without  paying  the  connderatkMi 
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mouef, ,  tbey  inttttnted  m  suit,  ifpiitiiniiif  a 
fariety  of  false  chargeB,  which  at  one  time 
were  supposed  Co  be  well- founded,  hut  which, 
by  the  ultimate  decision  of  the  House  of  Lords, 
have  been  declared  to  be  ill-founded,  and  that 
by  those  means,  and  by  undertakings  in  the 
cause  when  it  was  pending  in  the  Court  of 
Exchequer,  they  have  protracted  the  day  of 
payment,  (I  think  that  the  last  payment  was  to 
be  in  1827,  many  years  ago)  and  that  the  re- 
sult has  been  that,  during  the  whole  of  this 
period,  while  they  were  preventing  the  plaintiff 
from  receiving  tmit  which  was  his  due,  namely, 
the  consideration  for  the  property  of  which 
the  defendants  were  in  possession,  tbey  were 
continuing  to  work  the  mines  and  exhaust  the 
property  to  which  the  plaintiff,  according  to 
his  staAement,  was  to  look  for  the  purpose  of 
working  out  his  security ;  and  that  the  result 
of  that  has  been  that  300,000/.,  or  some  such 
suin  remains  doe,  the  property  itself,  accord- 
ing to  the  statement  in  the  bill,  having,  by  the 
working  of  the  company  in  the  meantime,  be- 
come an  inadequate  security  for  that  sum — 
for  that  is  the  statement. 

Now,  for  this  Court  to  say  upon  such  facts 
that  there  is  no  remedy  for  the  plaintiff ;  that 
he  cannot  go  against  the  property,  because  he 
ia  only  to  sue  upon  the  contract,  and  there 
being,  according  to  the  Fice  Chanceliar*i  de- 
cision, only  three  persons  representing  the 
contract,  and  who  are  there  only  as  being 
parties  to  the  .contract,  would  be  a  state  of 
things  very  much  to  be  lamented,  if  it  were 
so ;   but  my  opinion  is,  certunly,  Uiat  upon 
this  statement  in  the  bill,  there  is  a  remedy 
for  the  plaintiff.    Whether  the  facts  are  made 
out  or  not,  of  course  is  not  now  to  be  con- 
sidered ;  but  if  he  makes  out  his  case  as  stated 
on  the  face  of  his  bill,  this  Court  will  find  the 
means,  so  far  at  least  as  the  circumstances 
enable  the  Court  to  do  so,  to  restore  the 
plaintiff,  as  far  as  possible,  to  the  situation  in 
which  he  ought  to  have  stood,  looking  at  the 
contract  now  established  between  the  parties, 
as  a  Talid  contract,  as  that  which  is  to  regulate 
the  rights  of  the  parties.    In  the  first  place,  I 
take  it  to  be  quite  clear  thai,  according  to  the 
contract  itself,  he  has  a  right  to  look  at  his 
remedjr  against  the  property  as  it  remains. 
There  is  another  part  of  tne  case  which  I  do'nt 
allude  to,  because,  if  the  other  parties  ought 
to  have  been  parties  to  the  suit— I  mean  in  re- 
spect of  the  other  property  which  the  company 
are  said  to  have  possessed,  and  which  is  not 
part  of  the  property  comprised  in  the  contract 
— it  is  quite  sufficient  for  the  present  purpose 
if  Che  case  shows  a  right  in  the  plaintiff  to 
pursue  his  remedv  against  the  property  itself. 
Now,  with  rcgara  to.  those  persons  who  were 
directors  at  the  time  the  contract  was  entered 
into,  and  who  were  persons  filing  the  bill 
against  him  in  the  Court  of  Exchequer,  and 
who  therefore  have  been  the  actors  in  these 
transactions,  which,  according  to  the  statement 
in  the  bill  origmated  for  the  purpose  of  depri- 
ving the  plaintiff  of  his  remedy  for  the  pay- 
meqt  of  the  consideration  money,  which  he 
.had  contracted  for;^  if  th<i  case  be  as  is  stated. 


there  is  abundanee  of  authority  to  shew  that 
persons  who  have  interposed  between  the  party 
and  his  rights  shall  in  some  wav  or  other  (to 
vrhat  extent  it  is  not  necessary  for  me  to  con- 
sider), be  liable  to  make  compensation  for  the 
injury  of  which  they  have  been  the  authors.  I 
think  there  is  quite  enough  stated  in  the  bill 
to  shew  that  those,  who  took  upon  themselves 
in  the  other  suit  to  interfere  with  the  plabitiff*8 
right  under  his  contract,  cannot  be  permitted 
now  to  state  that  the?  are  not  parties  to  the 
transaction,  and  that  they  ought  not  now  to  be 
made  parties  to  a  bill  in  which  the  plaintiff 
asks  compensstion  for  the  unquestionable  in- 
jury which  he  has  sustained.  Being  of  that 
opinion,  of  course  it  foUoivs  that  the  general 
demurrer  cannot  be  muntained,  the  demurrer 
for  want  of  equity.  It  applies  as  well  to  those 
who  were  directors  and  plaintiffs  to  the  originsA 
suit,  as  to  those  who  are  now  demurring  part, 
ties,  being  representatives  of  persons  who  were 
ia  that  situation,  but  who  are  no%v  dead.  It 
therefore  becomes  necessary  that  I  should  con- 
sider how  far  the  objections  are  good  respect- 
ing the  want  of  parties. 

r^ow  it  is  said  that  assuming  the  suit  to  be 
properly  constituted  in  other  respects,  there 
are  three  descriptions  of  persons  who  are  not 
brought  before  the  Court.  The  one  set  of 
persons  are  all  the  shareholders  of  the  com- 
panv ;  the  second  are  those  who  were  directors 
of  the  company  at  the  time  the  bill  was  filed  i 
and  thirdly,  it  is  stated  that  one  of  the  old  d^ 
rectors,  Mr.  Morrice,  being  dead,  that  hia 
representatives  are  not  brought  before  the 
Court,  and  that  there  is  not  sufficient  stated 
upon  the  bill  to  explain  the  reason  why  they 
are  not  brought  before  the  Court.  Now  with 
regard  to  the  first,  what  is  stated  in  the  bill, 
looking  at  the  authorities  upon  this  question, 
there  is  no  ground  upon  wnich  the  objection 
can  be  maintained.  The  bill  alleges  that  there 
are  600  shareholders,  and  that  they  are  con- 
stantly varying,  the  shares  being  transferrable, 
and  states  a  case,  therefore,  that  makes  It 
utterly  impossible   that   the   plaintiff  could 

Kursue  his  remedy,  if  he  must  pursue  it  by 
ringing  before  the  Court,  and  keeping  before 
the  Court,  all  persons  who  are  shareholders. 
The  cases  of  ^efotr  j,ne  New  River  Company t^ 
and  Metut  v.  MaUbyfi  in  which  that  was  con- 
sidered, have  saved  me  the  necessity  of  doinff 
that  which  I  certainly  should  have  done,  if  I 
had  not  found  authorities  already  standing  in 
the  books,  of  adopting  the  rule  which  it  was 
necessary  to  adopt  in  order  to  prevent  the 
grossest  injustice  being  practised  by  compa- 
nies of  this  description.  To  say  that  they  are 
to  be  permitted  to  sue  on  behalf  of  themselves 
and  others,  because  they  are  so  numerous  that 
they  cannot  be  brought  before  the  Court ;  and 
then  to  say  that  persons  by  whom  theyaie 
sued  are  not  to  be  at  liberty  to  bring  those  who 
are  plaintiffs  agunst  them  before  the  Court 
without  bringing  all  the  shareholders,  would 
enable  them  to  commit  any  injustice  which 
they  pleased,  without  the. possibility  of  being 
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made  responsible  for  it.  The  authorities  to 
which  I  have  referred,  and  several  others,  are 
qidte  snfficient  to  shew  that  this  Court  has 
adopted  a  course  which  prevents  that  Injustice 
from  taklofi^  place.  Upon  the  authority,  there- 
fore, of  those  cases,  I  am  of  opinion  that  it  is 
not  necessary  to  bring  the  shareholders  before 
the  Court  as  such. 

But  then  there  is  another  part  of  the  case  to 
which  I  cannot  see  how  this  record  is  to  pro- 
ceed in  the  absence  of  certain  persons,  looking 
at  the  relief  which  the  plaintitf  asks.  The 
plaintiff  aslcs  relief  against  the  company,  and 
against  that  which  is  the  property  or  the  com- 
pany. The  plaintiff  now  avers  that,  the  con- 
tracts being  contracts  to  lie  carried  into 
execution,  he  wants  tliat  remedy  which  the 
contracts  and  the  subsequent  transactions 
which  have  taken  place,  give  him  in  order 
to  obtain  the  consideration  money— -the  ob- 
vious mode  of  doing  that,  independent  of  the 
personal  liability  which  the  parties  may  have 
incurred  by  the  course  thev  nave  pursued,  is 
against  the  property  itself  and  aUo  against 
what  m«y  have  been  received  during  that 
interval  when  the  rights  of  the  present  plain- 
tiff were  suspended  by  the  proceedings  lu  the 
Court  of  Exchequer.  Now  if  the  Court  should 
be  of.  opinion  that  that  exists,  then  the  question 
is^  in  what  way  is  that  right  to  be  enforced, 
and  what  is  the  remedy  to  be  given  to  a  plain- 
Hiff entitled  to  such  right?  It  must  be  against 
the  company  and  those  who  properly  repri  sent 
llmt  company.  But  I  have  nobodvhere  repre- 
senting tne  company.  1  have  only  Ahose  who 
may  be  said  to  have  represented  the  company 
at  a  period  long  past«  namely,  when  the 
original  bill  was  filed  in  the  Court  of  Exche- 
quer, but  who,  upon  the  face  of  the  bill,  are 
stated  to  have  ceased  to  hold  that  situation,  and 
to  have  handed  over  the  possession  of  the 
property  %vhich  as  directors  they  then  held, 
to  other  persons  who  have  subsequently  become 
directors  of  the  company.  The  partnership 
deed,  as  stated  in  the  bill,  put«  the  directors  in 
the  place  of  the  company,  and  maaes  the  de- 
fendants for  the  purpose  of  any  litigation 
between  themselves  and  others,  in  my  opinion, 
proprietors  of  the  company,  i  have  impliedly 
said,  that  when  I  said  the  six  hundrea  share 
holders. are  not  necessary  parlies  to  the  aa't, 
but. if  they  are  not  necessary  parties  to  the  suit 
as  shareholders,  there  must  be  some  persons 
whom  those  in  contest  with  the  company  are 
at  libertv  to  sue.  The  only  other  persons  held 
out  by  the  deed  as  owners  of  the  property  of 
the  company,  and  competent  to  deal  with 
individuals  who  may. have  transactions  with 
them,  are  the  directors.  Now  if  the  directors, 
who  held  the  property  at  the  time  this  litigation 
commenced,  were  to  be  made  parties  to  the 
suit,  they  must  be  considered  for  the  purpose 
of  the  contest  with  any  other  individuals,  as  the 
owners,  of  the  property,  and  the -persons  with 
whom  thk$  contract  was  made  s  but  they  are  not 
made  parties  to  the  suit,  and  then  no  persons  are 
made  parties  to  the  suit^  who  can  be  considered 
in  any  sense  as  representing  the  company,  or  as 
agsVist  whom  a  reniedy  can  be  enforcedi  except 


the  trustees :  they  are  here,  but  then  there  are 
no  cesiuU  qtie  irtuta  here— except  so  far  as  they 
are  trustees  for  themselves.  J  don't  find,  there- 
fore, on  this  record,  any  persons  defendaott 
who  represent  the  interests  of  the  company,  or 
as  against  whom  any  remedy  the  plaintiff  may 
have  against  the  company  can  be  enforced. 
My  opinion  is,  therefore,  that  the  suit  cannot 
upon  this  bill  proceed,  and  the  plaintiff  cannot 
get  what  he  represents  himself  to  l^e  entitled 
to,  and  which  he  asks,  and  which,  according  to 
the  case  he  makes,  no  doubt  he  is  entitled  tu, 
(if  he  makes  out  the  case),  to  a  reme<!y  for  the 
consideration  mone^  unpaid  against  so  much 
of  the  property  which  remains  now  available 
for  that  purpose.  1  find  no  person  repreaenting 
the  interest,  and  no  person  against  whom  such 
a  right  can  be  enforced.  I  think,  therefore, 
th.-tt  the  actual  proprietors  of  the  company  are 
necessary  parties  to  the  suit,  and  that  of  course 
makes  it  unnecessary,— as  there  must  be  an 
amendment, — to  consider  whether  there  may 
not  be  more  allegations  introduced  as  reeards 
Mr.  Morrice  than  appear  upon  the  bill  at 
present.  The  result  is,  that  I  overrule  the 
demurrer  for  want  of  equity,  and  allow  the 
demurrer  for  want  of  parties,  with  liberty  to 
the  plaintiff  to  amend  his  bill. 

Attwood  V.  Small  and  oiAen,  Sittings  at 
Lincoln's  Inn,  July  17,  19,  20,  and  31,  and 
August  3,  1839 ;  and  February  1,  1840. 

iBiuntCi  Benct* 
[Before  the  Four  Judges.] 

OCTLAWRT. 

j1  pltttniiff  brought  an  acthn  frkile  ke  sms  an 
outlaw  i  he  recwoered  demage*  im  ikemetitm. 
A  motion  tear 'made  and  a  rule  gramted 
to  stay  the  leifying  of  the  damagee,  on  the 
ground  of  the  outlawfy.  The  ouila^rrf 
feat  qfterirarde  shewn  tohaeebeeneei  mnde 
before  the  trial.  T  he  rule  wtrn  diecJkorged, 
but  without  costs, 

Mr.  Croteder  moved  for  a  rule  to  shewcaose 
why  the  proceedings  in  this  case  should  not  1^ 
stayed,  and  the  levy  of  the  damages  for  the 
plaintiff  be  prevented,  upon  the  ground  that 
the  plaintiff  was  an  outlaw  at  the  time  of  the 
action  brought. 

The  Court  at  first  declined  to  grant  the  ap- 
plication, and  directed  the  matter  lo  be  men- 
tioned again,  and  asked  for  authorittea  :  Mr. 
Justice  Littledale  intimating  that  according  to 
Comyn's  Digest,  the  damages,  under  ihe  cir* 
cuuistances  stated,  would  go  to  the  Crown,  so 
that  the  Court  could  have  no  authority  to  in- 
terfere. 

Mr.  Crowder  afterwards  renewed  the  appli- 
cation.— There  are  many  authorities  to  shew 
that  this  Court  will  interfere  in  a  case  where  its 
process  has  been  abused.  Its  process  is  abused 
when  it  is  put  in  motion  by  an  outlawed  per- 
son, for  such  a  person  has  no  civil  rights  whick 
he  can  enforce  while  the  outlawry  continoea 
unreversed.  The  passage  in  Comyn'a  Digest, 
which  at  first  appears  opposed  to  ibe  right  of 
the  Court  to  interfere,  does  not  noon  faller 
examinatbn  bear  iUch  a.  constnictioii.   Tbe 
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'J 
words  of  that  passa/^  are.  "  If  a  roan  recovers 

damafes  in  a  persoiial  action,  and  aftervvards 
U  outlawed,  the  Kioji^  shall  have  execution." 
The  authority  referred  to  in  support  of  the 
doctrine  U  Rotte's  Abridj^ment,  and  there  the 
words  are  "  «*//  recauvera.'*  It  therefore  appears 
that  the  meaninff  of  the  passa/^e  is,  if  the  man 
(ball  have  recovered  the  dauia^res    into  his 
own  hands,  when  of  course  they  would  be  for- 
feited 10  the  Crown.    lu  Co.  Litt.*  it  is  said  *'  if 
the  ground  or  cause  of  the  action  be  forfeited 
by  the  outlawry,  then   may  the  outlawry  be 
pleaded  in  bar  of  the  action,  as  in  an  action 
for  debt,  detinue,  &c.    But  in  real  actions  or 
personal,  where  damages  are  uncertain  (as  in 
trespass,  and  the  like)  and  are  not  forfeited  by 
the  outlawry,  there  outlawry  roust  be  pleaded 
in  disability  of  the  person."    That  is  the  case 
h«re;   this  is  an  action  of  libel   where  the 
darna^^es  are  uncertain,  and  are  therefore  not 
forfeited.    In  Coinyn's  Digcrt^  al60.it  is  said 
that  "  outlawry  is  only  pleaduble  in  abatement 
whi*re  the  daiuai^es  are  not  certain,  and  there- 
fore not  forfeited."    TThe  supposed  objection 
to  this  application  is  consequentlv  removed. 
The  Court  has  the  power  to  interfere  on  the 
part  of  the  defendant,  and  the  only  question 
now  is  how  that  interference  shall  take  place. 
1  he  present  is  the  only  mode  in  which  relief 
could  lie  afTorded  to  Uie  defendant.    The  on  - 
lawry  could  not  be  pleaded  in  abatement,  for 
a  plea  in  abatement  must  give  a  better  writ, 
and  an  outlaw  can  have  no  writ.    In  jltdridge 
V.  Buller/^  the  (^ourt  of  Exchequer  distinctly 
declared  that  it  had  baeo  lonpf  settled  that  an 
outlaw  could  not  appear  in  ('ourt  but  for  the 
purpoae  of  getting  his  outUwry  reversed.  Here 
he  18  appearing  in  Court,  aitd  making  use  of 
its  process  fur  his  own  purposes,  while  the 
outla%vry  is  still  in  force  against  hiro. 
Rule  granted. 

The  AUurney  General  and  Mr.  Plait,  on  a 
subsequent  day  shewed  cause,  and  produced 
affidavits  shewiug  that  the  outlawry  had  been 
set  aside  some  time  since,  and  alleginic  that  the 
defendant  knew  of  that  fact  before  trial,  though 
not  before  pleading ;  and  they  prayed  that  the 
plain ti:f  might  now  be  allowed  to  proceed  in 
recovering  his  damages,  and  that  this  rule  might 
be  discharged  tviih  costs,  on  account  of  the 
delay  in  bringing  the  matter  before  the  Court 
io  the  first  instance. 

Mr.  Crmoder,  in  support  of  the  rule,  denied 
the  knowledge  of  the  reversal  of  the  outlawry. 
The  time  at  which  the  motion  was  made  does 
not  affect  the  case.  From  the  moment  that 
the  outlawry  was  proclaimed  till  the  moment 
that  ii  was  reversed  the  process  of  the  Court 
was  in  law  unavailable  to  the  party  outlawed. 
liia  conduct  in  bringing  the  action  therefore 
tvaa  au  abuse  of  the  process  of  the  Court. 

Per  Curiam, — The  rule  must  be  dischargedy 
but  aa  the  motion  was  justified,  it  must  be  dis- 
charged ivithout  costs.  Somen,  M.  P.  v.  Holt, 
H.  T.  IMO.    Q,  B.  F.  J. 


a  1 28  ^.  ^  T}t.  Abatement,  e.  2. 
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PROniBITIOV. 


This  Court  will  not  fireiume  that  theEcclema9» 
tical  Court  will  come  io  a  wrong  decision  on 
a  matter  over  which  it  has  Jurisdiciion, 
Though,  therefore,  a  dechtrntton  in  prohi^ 
bition  sheared  that  the  Ecclesiastical  Court 
had  not  in  the  first  instance  admitted  a  plea 
in  a  suit /or  the  enforcement  of  a  church 
ratif,  th'tt  such  rate  was  retrospective,  to  be 
a  conclusire  answer  to  the  suit,  but  had 
directed  further  proceedings,  this  Court  on 
demurrer  to  the  declaration,  gave  judgmeni 
for  the  defendant. 

Prohibition.  The  declaration  set  forth  that 
the  defendants  in  prohibition,  had  taken  cer- 
tain proceedings  in  the  Ecclesiastical  CouK  to 
enforce'  from  the  plaintiff  in  prohibition  j^ay- 
roent.  of  a  church  rate;  that  tlie  said  plaintiff 
had  then  put  in  a  defensive  allegation,  to  the 
effect  that  the  said  rate  was  bad,  l)eing,  in  part, 
made  for  payment  of  previous  debts,  and 
therefore,  being  retrospective;  to  that  defen- 
sive allegation  the  said  defendants  had  an- 
swered, that  in  April  1833,  there  was  a  meeting 
of  the  parishioners  to  consider  of  making  a 
church  rate,  but  that  the  meeting  was  adjourned 
without  any  rate  being  made;  that  certain 
repairs  to  the  church  were  absolutely  necea^ry» 
and  that  the  defendants  in  prohibition  had 
been  obliged  thereby  to  incur  certain  expences ; 
that  they  afterwards  assembled  the  inhabitants 
of  the  parish  in  vestry  to  make  such  rate,  and 
that  the  inhabitants,  with  full  knowledge  of  all 
the  curcumstances,  resolved  to  pay  the  debts 
thus  incurred,  and  granted  the  rate  which  the 
plaintiff  had  refused  to  pay.  and  which  the 
defendants,  by  the  suit  m  the  Ecclesicslacal 
Court  sought  to  enforce,  as  they  lawfully 
might.  The  declaration  then  alleged  that  the 
question  before  the  Ecclesiastical  Court,  as 
raised  upon  the  pleadings  there,  was,  as  to  the 
validity  of  the  rate,  and  that  on  the  ftocts  stated 
that  Court  ought  to  have  declared  the  rate  in- 
valid ;  but  ihe  Ecclesiastical  Court  had  ordered 
ihe  suit  to  proceed,  and  the  plaintiff  there- 
fore prayed  a  prohibition.  The  defendant  de- 
murred to  the  declaration  for  alleged  insuf* 
ficiency,  on  the  ground  stated  for  the  granting 
of  the  tvrit  of  prohibition. 

Mr.  Rogers,  in  support  of  the  demnrrer.  "  ' 
The  rate  here  is  legal  on  the  face  of  it,  so  that 
even  if  it  came  before  this  Court  on  appeid,  it 
would  not  be  quashed.  In  The  King  v.  The 
Mayor  of  Gloucester, •>  this  Court  acted  on  that 
rule.  There,  a  private  act  enabled  the  over- 
seers to  make  a  rate  for  the  relief  of  the  poor, 
and  to  include  in  it  such  just  and  reasonable 
sums  as  they  should  be  put  to  in  execution  of 
their  offices ;  they  made  a  rate,  the  title  of 
which  expressed  it  to  be  for  both  these  pur- 
poses. Upon  an  appeal  to  the  sessions,  a  case 
was  sent  up  for  the  opinion  of  this  Court,  and 
in  that  case  the  sessions  stated  that  the  ra'0 
was  made  partly  to  pay  a  debt  iucufred  by  the 
late  overseers.  Though  that  statement  tvai  so 
made,  this  Court  wotild  not  quash  the  rate, 

ft  5  term  Rep.  34C.  ^ 
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1>ecaiue  itappeared-ontheface  of  it  to  be  legal. 
In  Tawney's  casefi  Lord  Hoit  clearly  recog- 
msed  the  principle,  that  where  overseers  neces- 
sarily expend  money  in  the  discharge  of  their 
'  daty>  and  the  parish  afterwards  make  a  rate  to 
reimburse  them,  it  will  be  good,  and  may  be 
eiuforced  by  mandamus.  The  general  liability 
of  the  parish  to  pay  for  the  expense  of  the 
church,  is  distinctly  recognued  in  Lanchesier 
y.  fVtfM^w.c  but  whether  this  rate  is  good  or 
not,  is  not  now  the  <}uestion.  The  Eccle- 
siastical Court  has  cognizance  of  the  matter, 
and  this  Court  will  not  presume  that  a  court 
haying  lawful  cognizance  of  a  matter  will 
wrongly  decide  upon  it.  Ejp  pttrte  Farmer  A 
Upon  these  grounds,  the  demurrer  to  the 
declaration  must  be  allowed. 

Mr.  ffjghtman,  contrh, — ^This  rate  is  clearly 
Ulc^ ;  Hex  y.  Churchwardens  of  Dursley^  i^ 
ancT  yet  the  Ecclesiastical  Court  is  proceedinfir 

•  to  enforce  it.   The  plaintiff  is  therefore  bound, 
if  he  means  to  seek  relief  at  all,  to  come  in 

*  this  state  of  things,  and  not  to  wut  for  the 
judgment.  If  he  waits  for  the  judgment,  the 
answer  will  be  that  a  competent  jurisdiction 
has  decided  the  matter.  It  is  admitted,  as  a 
freneral  proposition,  that  where  the  matter  be- 
fore the  Eecleaiastical  Court  is  of  a  kind  over 
which  that  Court  has  jurisdiction,  and  that 
Court  does  not  proceed  in  derogation  of  the 
Common  Law,  the  Common  Law  Courts  will 
not  interfere.  But  here  the  Ecclesiastical 
Court,  by  admitting  the  suit  to  proceed  after 
Uie  nature  of  the  question  was  fully  brought 
to  its  notice,  has  in  effect  decided  in  den^^a- 
tion  of  the  Common  Law,  and  a  prohibition 
must  issue  This  is  a  stronger  case  than  that  of 
ex  parte  Farmer,  for  there  the  Court  to  which 
it  was  proposed  to  issue  the  prohibition  had 
done  nothing  whatever  to  shew  in  what  way 
its  decision  would  be  made.  In  Comyn's 
Digest,^  it  is  said, ''  Prohibition  lies,  if  the  suit 
in  the  Spiritual  Court  is  for  a  thing  not  ac- 
cording to  law."  Here  it  is  so — a  retrospective 
rate  is  not  according  to  law,  and  the  rule  lud 
down  in  Comyns,  aftenvards  extended  to  cases 
where  the  Ecclesiastical  Court  determine  things 
in  a  way  not  permitted  by  the  Common  Law. 

.  The  King  v.  The  Mayor  qf  Clouoester^  is  not 
in  point,  for  that  depended  on  the  words  of  a 
private  act  of  parliament.  The  authority  of 
the  Ecclesiastkal  Courts  in  these  matters  de- 
pends entirely  on  a  few  words  in  the  statute, 
Circumspecte  Agniis,  13  Ed.  s.  4 ;  and  the 
Common  Law  Courts  will  not  unnecessarily 
extend  that  jurisdiction,  but  will  restrain  it 
within  legal  bounds.  Byerky  v.  fFindus,^  es- 
tablished that  this  Court  was  not  bound  to 
wait  till  the  suit  in  the  Spiritual  Court  was  at 
issue,  if  that  Court  was  m  progress  towards 
the  trial  of  a  question  over  which  it  had  no 
jurisdiction.  That  is  exactly  the  case  here. 
The  King  y.  Siile/ani,^  vnl]  be  relied  on  by 

b  2  Ld.  Raym.  1009  c  9  Bing.  361. 

^  Anttff  15  L.  O.  268  ;  see  also  Earl  Beau- 
ehanw  v.  7\fmer,  18  L.  O.  222. 
•  2  Har.  &  Wol.  9 ;  2  Ad.  &  Ei.  10. 
'  Tit.  Prohibition,  pL  12.   . 

'  i  CUT*  I    ^    " 


the  other  sicle.  There  the  rate  was  regular 
on  the  hce  of  it,  but  appeared  by  affidavit  to 
have  been  voted  by  the  parishioners  in  vestry 
for  the  purpose  of  meetixi^  past  disbursements, 
and  there  Lord  Denman  intimated  an  opinion 
that  there  was  nothing  in  the  objection  that 
the  purposes  of  the  rate  were  retrospective, 
the  rate  being  good  on  the  face  of  it.  Bat 
that  was  nothing  but  an  obiter  dectmm,  and 
was  directly  contrary  to  many  decided  cases. 
Tawney's  case,^  T^e  King  v.  Gooiickeap^  T%e 
King  v.  The  Churchwardens  of  Durdeyy  In 
Lanchester  v.  Thompson^  a  Court  of  Equity 
refused  to  make  a  decree  requiring  a  vestry 
meeting  to  be  called  to  make  a  rate  for  the 
purpose  of  reimbursing  a  churchwarden,  the 
Court  holding  that  such  a  rate  would  be 
clearly  illegal.  It  is  plain,  therefore,  that  this 
rate  itself  cannot  be  supported  at  law,  and  as 
the  Ecclesiastical  Court  has  entertained  a  suit 
for  enforcing  payment  of  it,  the  prohibitioa 
must  issue. 

Mr.  Rogers  in  reply. — ^TheBhuQtiff  hoehas 
no  right  to  anticipate  that  Uie  eeclestasdcal 
Court  will  exceed  its  jurisdiction,  tuid  decide 
against  the  law ;  and  therefore  he  has  no  right 
now  to  apply  for  a  prohibition.  If  the  Eccle- 
siastical Court  should  exceed  its  jurisdirtion, 
he  may  obtain  a  prohibition,  even  after  sen- 
tence. Leman  v.  Goulty,^  and  Dawson  v.  fFU- 
hinson,^ 

Cur,  stdv,  vuii. 

Lord  Denman  deUvered  jud^^ent  in  this 
case. — In  this  case  a  dedaralion  in  prohibition 
had  been  filed  respecting  a  suit  in  the  Ecde- 
siastical  Court,  which  suit  had  been  previoody 
instituted  against  thepluntiff  for  not  discharg- 
ing a  church  rate.;  The  rate  appeared  to  be 
Sood  oa  the  fisce  of  it ;  but  tiie  plaintifl»  'on 
einf  sued  in  the  Court  Qiristian,  pm  in  a  de- 
fensive allegation  to  thuieffect  Uwi  jfsax  ei  the 
rate  was  intended  to  be  employed  in  the  pay. 
ment  of  debts  nreviously  incurred.  Thechiuvh- 
wardens,  on  tneoQier  hand,  answered  that  in 
April,  1833,  there  was  a  meeting  of  the  na- 
rishioners  to  make  a  church  ivte;  but  that 
the  meeting  was  adjourned  for  a  year,  and  no 
church  rate  granted,  in  consequence  of  which 
the  churchwardens  were  obliged  to  incur  debte ; 
and  that  another  meeting  was  aubaequeatlr 
held;  and  that  the  vestry  then  came  to  the 
resolution  to  pay  the  debts  so  incurred,  and 
granted  the  rate  now  under  discusnoa.  Several 
objections  were  made  to  the  prohibition.  The 
first  was,  that  the  rate  was  regular  and  lawfiil 
on  the  foce  of  it,  and  the  design  to  employ  it 
in  the  payment  of  past  debts  could  not  make 
it  unlawnil;  secondly,  that  under  the  paici- 
cular  circumstances  of  this  case,  the  rateconld 
not  be  bad,  even  though  it  tvas  retrospective ; 
thirdly,  that  if  the  defect  should  be  held  to  be 
fatal  to  the  rate  itself,  still  the  pluntaff  wouM 

s  Sfiarn.  &Cres.  1.        >"  4  Ad.  &  £La54. 
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Bot  be  entitled  to  a  prohibition,  because  the 
grantinj^  of  a  prohibition  under  such  circum- 
stances would  be  assuming  that  the  Court 
Christian  would  exceed  its  jurisdiction,  and 
set  itsdf  above  the  law ;  the  enforcement  of  a 
rate  being  clearly  a  proper  subject  for  that 
Court,  if  such  a  rate  was  valid  in  point  of  law. 
On  this  last  ground  it  seems  to  us  the  demurrer 
to  this  declmtion  must  prevaiL  There  must 
be  cases  in  which  the  proper  remedy  is  not  by 
a  prohibition,  but  by  an  appeal  against  the 
rate  itself.  We  cannot  assume,  as  of  course, 
that  the  Ecclesiastical  Court  will  exceed  its 
jurisdiction.  We  must  assume  that  it  will  pro- 
perly administer  the  law  under  which  it  sits. 
We  adopt  the  doctrine  of  the  case  of  Ew  parte 
Farmer,^ 

Griffin  V.  EUii  and  another,  H.  T.  Q.  B. 
F  J.     1838.  

SIGNING  JUDGMSNT.— IiACBIS. 

fFhere  anorderfor  time  to  jmn  iw  demurrer 
hoi  been  obtained,  it  ought  io  be  served  tmthin 
a  reoionable  time  u^^er  making'  it,  or  the 
eppoiite  party  may  eignjudgmeni, 

CawUng  shewed  cause  against  a  rule  mei  for 
setting  aside  a  judgment  on  various  grounds. 
It  appeared  from  the  aflSdavits  that  the  plaintiflf 
having  demurred  to  the  defendant's  plea,  a 
summons  was  taken  out  for  time  to  join  in  de- 
murrer, which  was  attended  bv  the  opposite 
attorney ;  and  Gumey,  B.,  in  tne  presence  of 
them  both,  made  an  order  for  two  day's  time 
for  that  purpose.  The  order  was  made  at 
half  past  four  in  the  afternoon  of  the  22d 
January,  and  inatructions  were  instantly  given 
in  the  presence  of  the  plaiotifT's  attorney  to 
the  judge's  clerk  to  draw  up  the  order,  which 
WHS  accordingly  delivered  by  five.  It  was  not 
8«rved,  however,  imiU  between  two  and  three 
of  clock  on  the  foUoiving  day,  on  the  morning 
of  which  at  half  past  eleven,  judgment  was 
ai^ed  by  the  plaintiff. 

.  Cowling  suDmitted  whether  the  defendant 
^vas  bound  under  penalty  in  either  case,  of 
having  been  deemecT  to  have  waived  the  benefit 
of  the  order,  to  serve  it  before  nine  o'clock  on 
the  evening  of  the  day  when  it  was  made,  or 
before  eleven  on  the  following  day.  One  day 
ia  always  allowed  to  give  notice  of  the  dis- 
honour of-  a  bill  of  exchange.  The  case  of 
Charge  V.  Farhall,^  seems  to  shew  that  the  word 
"forthwith"  is  used  in  contradistinction  to  a 
delay  of  several  days.  In  this  particular  case 
the  phuntiff's  attorney  was  present  when  the 
order  was  made. 

Parke.  B.— The  attorney,  it  is  true,  may 
hare  been  present  at  the  making  of  the  order, 
but  how  can  he  know  from  that  whether  the 
oppoaite  party  will  elect  to  draw  up  the  drder 
and  serve  it  or  not?  The  real  question  is, 
what  is  a  reasonable  time  to  allow  him  to 
make  that  election?  When  the  parties  live 
within  any  reasonable  distance  of  each  other, 

o  15  L.  0.  268 ;  1  Will.  Woll.  &  Hod.  19. 
•  4B.  &C.  «85;   7P.liB.422. 


there  is  ample  time  from  five  in  the  afternoon 
until  nine  at  night,  lo  serve  an  order  of  this 
description.  But  at  all  events  it  ought  to  be 
served  before  the  opening  of  the  office  next 
morning,  or  rather  in  strictness,  before  the 
time  when  the  clerk  of  the  opposite  attorney 
would  have  to  leave  his  office  for  the  purpose 
of  being  present  at  the  opening  of  it  at  eleven. 
Then  as  to  the  affidavit  of  merits,  it  is  insuffi. 
^  cient,  for  a  man  mi;;ht  with  a  safe  conscience, 
interpret  the  :i%'ord  *•  defence"  to  signify  merely 
a  denial.  The  defendant  had  better  amend, 
on  the  terms  of  pleading  instantly  and  issu- 
ably,  and  taking  short  notice  of  trial. 

Aldereon,  B.— With  respect  to  the  service  of 
the  order,  it  is  requisite  to  have  a  somewhat 
rigid  rule  in  these  matters.  The  inconve- 
nience would  be  great  if  parties  were  to  l^e  al- 
lowed time  to  consider  whether  they  would 
avail  themselves  of  orders  which  tht7  would 
perhaps  ultimately  abandon. 

Gumey,  B.  concurred. 

Leave  to  amend  on  terms.^lf«iiii^  v. 
Hutchinson,  H.  T.  1840.    Exch. 


SEDUCTION. — PARENT  AND  CHILD. — SSflVICE. 

In  order  to  maintain  an  action  for  seduction  it 
must  appear  that  the  daughier  was  in  the 
actual  service  of  the  father  at  the  time  the 
alleged  cause  of  action  arose.  * 

This  was  an  action  on  the  case  for  seduction, 
and  the  declaration  alleged,  that  S.  B.  the  in- 
fant and  unmarried  daughter  of  the  plaintiff, 
was  a  servant  of  the  defendant  by  the  consent 
of  the  plaintiff  with  the  intention  of  returning 
to  her  father's  house  whenever  she  should  quit 
the  defendant's  employ,  unless  she  obtained 
another  service.  That  the  said  S.  B,  was  before 
&c.  able  and  accustomed,  and  but  for  the  grie- 
vance &c.  would  have  continued  to  do  and 
perform  domestic  services,  and  by  means 
thereof  to  sui>port  herself  without  the  aid  of 
her  father  while  so  in  service,  and  to  render 
grc^at  assistance  to  her  father  as  a  domestic 
servant  while  with  him.  It  then  stated  the  se- 
duction by  the  defendant,  that  she  became 
pregnant  &c.,  and  thereby  unable  to  perform 
any  domestic  services,  ancl  by  reason  thereof 
ceased  to  be  the  domestic  servant  of  the  defen- 
dant and  returned  to  her  father,  and  endea- 
voured as  much  as  ki  her  lay  to  render 
assistance  as  servant  of  her  said  father,  but 
was  unable  to  do  so  by  reason  of  her  preg- 
nancy, and  remained  with  her  father  till  her 
death  of  the  sickness  and  pregnancy  aforesaid, 
by  means  whereof  the  plaintiff  from  the  time 
when  she  returned  to  his  honse,  (she  during 
all  that  time  being  a  poor  person,  an  infant 
and  Unmarried,  and  not  able  to  wolrk)  was 
forced  to  relieve  and  support  his  said  daughter, 
and  expend  a  large  sum  of  money  about  nurs- 
ing his  said  daughter,  and  was  also  deprived 
during  all  that  time  of  her  services,  &c.  There 
was  a  demurrer  to  this  declaration,  on  the 
ground  that  the  action  would  not  lie,  it  not 
appearing  that  the  daughter  was  in  the  service 
of  the  plaintiff  at  the  time  of  the  sedaction  by 
the  de^ndant. 
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jfleafnnder  supported  the  decUrtion  nnd  con- 
tended, that  although  it  waa  formerly  consi- 
dered indispensttble  to  the  maintenance  of  this 
form  of  action  to  shew  acts  of  service  done  by 
the  chUd  for  the  parent,  it  i«  now  laid  down  to 
be  unnecessary  to  produce  any  proof  of  dis- 

liiiet  service. 

Parke,  B— Still  a  constructive  service  roust 
be  shewn  in  all  cawa.  The  law  has  been  long 
settled  so,  and  there  is  an  express  decision  of 
LUtiedale,  J.  in  Maunder  v.  renn,^  to  that 

effect 
Jlexander.'-Th^t  is  so  here,  for  it  is  ex- 

pressly  averred  that  this  «rl  left  her  faiher^i 

house  on  an  express  understanding  between 

theui  that  she  was  to  return  there  on  her  leaving 

service.      _  '    ^  •j    *i 

Parke,  B.— That  averment  waa  evidently 

inserted  wiih  the  view  of  shewing  an  animus 

revertewK  in  the  party,  and  to  assimilate  the 

cjse  to  those  where  actions  have  been  held  to 

Ue  for  the  seduction  of  a  child  while  on  a  visit 

to  a  friend.      But  there  is  this  difference 

between  the  cases,  that  here,  the  girl  is  in  ac- 

tual  service  of  another  person,  and  it  is  only 

in  the  event  of  her  not  going  into  another, 

that  she  has  any  intention  of  returning  to  her 

father     That  an  action  will  not  he  under  such 

circumsiances,  ihere  can  be  no  doubt,  a»  the 

pemt  has  been  expressly  decided  in  DMnv. 

Peelfi    In  order  to  sustain  an  action  of  this 

kind'  two  things  are  necessary,  damnum  et  in* 

juria.    The   plaintiff  not  having  shewn  any 

rijjht  to  the  services  of  his  daughter,  there  is 

here  damnum  absque  ii^urid.    ^ 

Alderson,  B.— This  very  point  tvas  once  de- 
cided in  a  case  in  which'  I  was  concerned  at 
Newcastle  in  1819. 

Judgment  f»r  defendant.— fl/./iiMir  v.  Haleff^ 

H.  ^1840.    Exch. 

LIST  OF    LAW  BILLS    IN  PARLIA- 
MENT,  WITH  NOTES. 

f{atti(f  of  lorlrtf. 
Copyholds  Enfranchisement.    Ld.  Brougham. 

[lu  Select  Committee.] 
Frivolous  Suits  Act  amendment,  touching  fM/*. 

[For  second  reading.]        Lord  Denman. 
Rated  Inhabitants  Evidence. 

[In  Committee.] 
Vagrants'  Removal. 

[For  third  reudiuff.  I 
3iighton  Small  Debts  Court. 

[Passed.] 
For  raciliiaiiag  the  Administration  of  Justice. 

[For  second  reading,  sec  the  bill  p.  387, 

QnieJ\  Lord  Chancellor. 

For  the  commutation  of   Manorial    Rights. 

Lord  Redesdale. 

[For  second  reading,  see  the  bill,  p.  393, 

ante^ 

f{ouife  of  Commonil. 
To  amend  the  Law  of  Copyright. 

[In. Committee.]  Mr.  beijt.  Talfonrd. 


M.  &  M.  323. 


b  b  East,  45. 


To  extend  th'MVrm  of  Copyright  in  Desi|pu 
of  woven  Fabrics.  Mr.  E.  Tennant. 

[In  Committee.]  . 

To  carry  into  effect  the  HccommendatKm  of 
die  Ecclesiastical  Commissionera. 

Lord  J.  RoaaelL 

To  extend  R-ecmen  and  Burgesses'  Riifhi  of 

Election.  M""-  J-  ^^^y- 

Drainage  of  Lands.  B".  Haadlcy. 

[In  Committee.] 
To  amend  Tithes  Commutation  Act. 

[For  third  reading.]     Sir.  E.  KnatchbaU. 
Small  Debt  CourU  for 


Aston, 
Barkston  Ash« 
Bolton, 
Liverpool, 


Marylebooe, 
Tavistock, 
Newton  Abbott, 
Wakefield  Manor. 


Summary  Cbnriction  of  Juvenile  OfiTendrrs* 

[In  Committee.]  Sir  E.  WilmoL 

To  amend  the  County  Constabulary  Act. 

Mr- F.  Manle. 
To  amend  the  Laws  of  Turnpike  Truais.  and 
to  allow  Unions.  Mr.  Mackiiinon. 

Prisons  Act  Amendment. 

[Jn  Committee.] 
To  consolidate  and  amend  the  Law  of  Sewers. 

[For  second  reading.] 
To  give  Summary  Protection  to  persons  cm- 
ployed  in  the  publication  of  Parliamentary 
Papers.   [For  3d  reading.]  Lord  J.  Russell. 


THE  EDITOR*S  LETTER  BOX. 

.  In  this  number  we  have  made  some  exer- 
tion to  put  our  readers  in  possession  of  m  full 
account  of  the  two  great  measures  of  \tf^  re- 
form of  the  present  session ;  the  Lord  Chan- 
cellor's Bill  for  the  reform  of  the  Equity 
Courts,  and  of  the  Judicial  Committee  of  the 
Privy  Council,  and  Lord  Redesdale's  Copyhold 
Enfranchiseittent  Bill.  We  have  done  this  at 
greater  length  than  usual,  because  vre  believe 
that  we  shall  thus  place  liefore  them  the  only 
bills  of  importance,  which  are  likely  to  be  io* 
troduced  in  the  present  session.  Tlie  bill  for 
the  Recovery  of  Small  Debts,  is  deferred  ontil 
after  the  presentation  of  the  Report  of  the 
Bankruptcy  Commissioners,  and  we  under- 
stand there  is  no  probabilitv  of  this  beinjf  done 
in  time  for  its  recommendations  being-  meted 
on  immediately. 

We  think  *' A  Constant  Reader,'*  tfaoald 
submit  his  case  to  the  Examiners.* 

"  A  Law  Student"  is  informed  that  m  cob- 
vevancer,  practising  under  the  bar,  msiy  be 
called  to  the  bar  if  he  has  kept  twelve  terms. 
As  to  the  fees,  we  must  refer  him  to  the  Sub- 
treasurer  of  the  socfetvto  which  he  belonfps* 

The  letters  of  "  A  Country  Articled  Clerk  ;•» 
T.  H.;  "Vindexj"  H.  R.;  "  Ebori"  "A 
Country  Reader,"  Snd  •'  Civis  ;••  with  oeyenl 
Suggestions  on  Chancery  Reform,  have 
received. 

A  correspondent  Is  informed  that  diere 
be'  no  alteration  in^the  commencement  of 
Easter  Term.  ThO'fonr  Easter  holidaya  MU 
ing  withm  it,  on  which  the  Courts  will  not  n^ 
prolong  the  term  tUf  the  Idth  May. 


Sriie  Utqal  4^bwv^tv^ 


SATURDAY,  MARCH  28,  1840. 


**  Quod  mafriB  «d  n  os 
Peitiaeti  et  neacire  malain  est,  afiUmuf . 


HORAT. 


THE   REGISl'ERS  CF  DEEDS   FOR 
THE  COUNTY  OF  MIDDLESEX. 

Wb  have,  ever  since  we  have  been  in  exist- 
ence (now  approaching  to  a  period  of  ten 
years),  from  time  to  time  caUed  attention 
to  the  state  of  the  Register's  Office  in  the 
County  of  Middlesex.  We  have  inserted 
various  complaints  respecting  the  mode  in 
which  its  business  was  conducted;  the 
number  of  holidays  kept,  the  improper  fees 
demanded,  the  insufficient  attendance,  and 
the  delay  which  takes  place  in  passing  deeds 
through  the  office.  In  the  beginning  of 
the  present  session,  Mr.  Hayter,  the  member 
for  Wells,  moved  for  returns  of  the  amount 
of  fees  received  since  1 824,  and  the  actual 
expenses  of  the  office ;  the  number  of  holi- 
days, exclusive  of  Sundays,  kept  in  the 
year;  the  hours  of  attendance,  and  what 
duties  are  performed  by  the  register  in 
person ;  the  rate  of  fees  demanded  in  the 
years,  1822,  1823.  and  1824;  the  number 
of  deeds,  and  memorials  relating  to  such 
deeds,  left  at  the  Register's  Office  during 
the  months  of  November  and  December, 
1839,  and  when  such  deeds  were  ready  to 
be  returned,  and  when  such  memorials  were 
respectively  entered  in  the  books  of  the 
Register  Office. 

These  returns  have  now  been  made,  and 
we  shall  print  them  in  a  subsequent  part  of 
our  work  (see  post,  p. -440);  but  we  shall 
also  make  a  few  remarks,  as  they  appear  to 
us  to  make  out  a  clear  case  for  some  further 
steps  beiug  taken  in  the  matter. 

Of  late  there  seems  to  have  been  some 
falling  off  in  the  amount  of  the  fees  re- 
ceived »  but  for  the  last  ten  years  the  re- 
ceipts have  averaged  about  2850/.  The 
expenses  of  the  office,  which  include  rent, 
taxes,   repairs,    clerk's    salaries,     copying 
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of  memorials,  and  preparing  alphabetical 
indexes  and  books  of  reference,  have  aver- 
aged about  850/.,  leaving  2000/.  surplus. 
This  balance  of  fees  is  divided  in  equal  pro- 
portions among  the  four  registers,  subject 
to  a  deduction  of  a  salary  of  50/.  a  year  for 
a  deputy  register.  Now  we  have  never 
objected  to  paying  all  public  officers  well, 
where  they  have  responsible  duties  to  per* 
form.  Let  us  see,  therefore,  what  these 
gentlemen  do  for  their  500/.  pei^  annum, 
and  this  appears  in  the  following  paragraph 
of  the  return : — "  The  registers  have  been 
accustomed,  at  different  times,  to  perform 
the  duties  required  of  them  by  the  act  of 
7  ^nne ;  and  have  invariabfy  attended,  one 
or  other  of  them,  to  examine  and  audit  the 
quarterly  accounts."  We  cannot  quite  un- 
derstand this^  but  there  appears  to  us  to  be 
a  quiet  humour  about  this  answer,  which  is 
worthy  of  notice.  In  other  words  we  pre- 
sume it  to  mean  this;  "We  do  some- 
times attend ;  we  can't  exactly  say  when, 
but  one  of  us  is  always  present  at  quarter- 
day.  We  never  miss  that,  you  may  rely 
on  it.  Our  deputy  register  is  there  on  all 
days,  except  holidays  and  Mondays,  for 
which  we  give  him  a  snug  50/.  per  annum ; 
and  we  make  a  point  ^i  coming  four  times 
a-year  to  receive  the  other  450/.**  As, 
therefore,  the  registers  have  not  told  us  of 
any  other  duty  but  this  performed  "  in  per- 
son," we  presume  this  is,  in  fact,  all  that 
they  do ;  and  we  must  say  that  they  have 
a  very  pleasant  time  of  it. 

We  now  come  to  the  work  done  by  the 
deputy  registers,  and  we  admit — considering 
what  he  receives—  it  is  rather  hard  to  expect 
that  he  will  do  a  great  deal.  And  first,  as 
to  the  mode  of  charging  the  fees.  By  the 
statute  of  Anne  (7  Ann.  c.  20,  s.  11),  the 
register  shall  be  allowed  for  the  entry  of 
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every  memorial  Is.,  and  no  more,  in  case 
the  same  do  not  exceed  300  words  {  but  if 
it  exceed  200  words,  then  after  the  rate 
of  Sd.  a  hundred  for  all  the  words  contained 
in  such  memorial  orer  and  and  abotre  the 
fixBt  200  words.  The  fees,  however,  ac- 
cording to  the  return,  demanded  and  re* 
ceived.  are  for  memorials  of  the  length  of 
■even  folios,  or  500  words,  7s ;  and  beyond 
that  length,  6d,  for  every  100  additional 
words.  Now  it  seems  quite  clear  that  for 
a  memorial  of  500  words  the  register  is 
only  entitled  under  the  act  to  the  sum  of 
2«.  6<^. ;  that  is.  Is,  for  the  first  200  words, 
and  6d,  for  every  other  100  words,  making 
2t.  6<^.  The  registers  attempt  to  support 
this  departure  from  the  fees  ordered  to  be 
taken  by  the  act,  by  saying  that  it  is  in 
jmrnttnoe  of  an  arrangement  wtimde  between 
tiiera  and  attorneys  at  the  time,  and  that  it 
has  existed  for  72  years,  which  reasons,  as 
we  tiiittk,  are  insufficient. 

Next  as  to  the  holidays  kept  in  the  office. 
In  1825  tiiese  amounted  to  no  less  than  S9. 
In  1839  they  were  reduced  to  19 ;  but  we 
4o  Hot  know  any  gcxid  t«eson  why  the 
Register  Office  shon^  not  be  open  tdl  the 
year  round,  except  on  Sundays,  Christmas 
Day,  and  Good  Friday. 
-  But  the  hours  of  i^tsndanoe  at  the  office 
ar^,  peihaps,  the  most  senous  grievance  of 
all.  By  sect.  12  of  this  act,  the  register 
is  to  give  due  attendance  at  his  offiee  every 
day  in  the  week  (except  Sundays  amd  holi- 
days) between  the  hours  of  nine  and  twelve 
in  the  forenoon,  and  two  and  five  in  the 
afternoon,  for  the  dispatch  of  ail  busmess 
belonging  to  the  office,  that  is,  six  hours 
eveky  day.  Now  how  b  this  complied  with  ? 
^'The  hours  of  attendance,*'  says  the  re- 
tfu'n,  "  8R  firom  ten  to  three  on  each  day, 
bjf  the  ekrks.  The  register's  or  deputy's  at- 
fendanee  is  from  ekvem  to  one,  bxceft  on 
Mondays  s  but  the  office  is  open  on  this  day 
likewise  for  the  general  purposes  of  busi- 
ness, only  that  parties  cnnnot  be  sworn  -its  to 
the  dme  exeentian  of  the  menmri&ls  and  the 
dteds  to  which  they  fefer,  as  this  can  only 
be  effected  whilst  a  register  or  deputy  is 
sitHng"  Thus,  first  one  hour's  attendance 
is  struck  off  per  day  for  the  whole  Ymsiness 
iX  the  office  ;  then  Monday  is  made  a  dies 
non  for  the  registers  and  their  deputies  ;  next 
the  hours  for  attendance  by  them  on  the 
other  days  of  the  wedc  is  diminished  from 
9i:t  to  fwoi  and  when  we  eonsider  there 
are  four  registers  bemdes  (deputies,  before 
dny  one  of  whom  the  parties,  according  to 
the  return,  may  be  sworn,  we  shoidd  like  to 
know  how  many  hours  per  week  even  each 


deputy  register  attends.  We  need  not 
ask  how  many  hours  the  registers  attend  in 
person,  because  they  have  already  told  us 
that  theyattand  four  times  n-year,  on  gnarter 
day*  Tbh  alteration,  however,  it  seems 
was  made  with  a  view  to  the  accommoda- 
tion of  the  solictors  attending  the  office, 
**  and  apparently, "  say  the  registers,  "  ex- 
cept to  a  few  captious  persons,  gives  general 
iatisfoetion,  the  days  of  non-attenduice  of 
the  register  being  now  defined,  instead  of 
uncertain,  as  heretofore/'  But  why  were 
they  uncertain  ?  By  the  act,  Uiey  are  ex- 
pressly delhied,  and  the  register  was  to 
attend  for  six  hours  every  day  for  the  sUs^ 
patch  of  ALL  business.  Instead  of  which 
they  ingeniously  excuse  their  present  neg- 
lect by  referring  to  their  former  neglect  as 
being  worse  Whether  the  present  attend- 
ance is  better  or  worse  than  the  former,  we 
do  not  know;  but  we  do  know  that  both 
are  contrary  to  the  act  of  parfiament. 

We  can  only  say  in  conehnon,  tfaatt  ttas 
return  appears  to  us  fiilly  to  justify  tibe 
complaints  which  have  been  made  against 
the  Register's  Office,  and  that  the  matter 
should  not  rest  here,  but  that  tiie  inquiry 
^ould  be  pursued,  and  a  proper  remedy 
applied. 

CHANCERY  REFORM. 


In  our  last  Number,  we  laid  before  onr 
readers  the  Lord  Chancellor's  Bill  for  tiie 
improvement  of  the  admimstration  of  jus* 
tice,  and  endeavoured  to  direct  the  fcaiiug 
in  favour  of  Chancery  Reform  into  tibe 
proper  channel.  As  fia^  as  we  are  able  to 
collect,  in  giving  a  general  approbatioift  of 
the  measure  as  an  instalmoit  in  tfna  great 
work,  we  spoke  the  sentiments  of  the  pro- 
fession. There  may  be  parts  of  the  biO 
which  may  be  modified  with  pguprieiy, 
but  as  a  whole,  as  a  means  of  dispoaiag^  of 
the  existing  arrear,  and  of  keeping  it  down 
for  the  foture,  we  are  of  opinion,  oonsider- 
ing  all  the  difficulties  of  the  sobjeet.  tiiat 
no  better  ]dancan  be  canried  into  exeeniion. 
The  only  part  of  the  scheme  to  whiA  we 
have  heard  any  serious  objection,  is  flie 
taking  away  the  Master  of  the  Rc^s  from 
his  own  Court  for  some  portion  of  the  year, 
and  placing  him  as  Vice  President  of  the 
Privy  Council.  If  this  tends  materially  to 
render  the  RoUs  a  less  efficient  Coort 
at  present,  it  is  undoubtedly  open  to 
doubt ;  still  it  is  to  be  remembered  tliat 
former  Masters  of  the  RoUs  have  frequently 
presided  in  the  Privy  Council,  and  ti^ft  it  ia 
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difficult  to  find  any  other  Jadgea  ao  digiUe 
ior  the  Vice  Presidency.  We  agree,  how- 
ever, that  this  part  of  the  plan  requires 
Inrther  consideration. 

While  this  BiU  has  heen  hrought  in,  in 
the  House  of  Lords,  a  slight  movement  has 
also  heen  made  in  the  House  of  Gommone. 
Sir  Sdward  Sngden  has  for  some  time 
shewed  a  desire  to  deliver  his  sentiments 
on  the  sqbject  of  Ghaacery  Reform.  After 
some  previous  pos^nements,  he  gave  a 
formal  notice  on  the  suhject  for  Thnrsday 
the  19th  of  this  month*  It  so  happened, 
however,  that  Sir  Edward  was  not  in  his 
placed  when  he  was  called  on  hy  the  Speaker 
to  hring  on  his  motion,  and  that  ineau>rahle 
Judge  declined  to  depart  from  Sensual  miss 
of  the  Hoose  in  his  fitvour,  and  his  opinion 
was  confirmed  by  the  House.  Sir  Edward, 
dthou^  thus  baulked  of  his  speech,  was 
detenuiied  to  he  delivered  of  his  proposed 
plan ;  in  this,  reminding  us  of  Pope's  dis* 
ajipointed  poet — 

'*  FSr'd  that  the  Home  rejectt  him,  *  'Sdeath 

niprittCit, 
*'  And  shame  the  rogues.' " 

And  he  has  accordingly  printed  a  series  of 
resolutions,  which  accompany  the  votes  of 
the  House,  and  contains  his  opinions  on  the 
subject  oi  the  necessary  reforms*  as  well  in 
the  Court  of  Chancery  as  the  Court  of 
Baaknq^tcy,  and  in  the  House  of  Lords. 
These  opinions  deserve  much  attention  and 
reapeot}  we  cannot  however  but  regret 
tlMTt  Sir  Edward  Sugden  deprives  these  and 
otIierB  which  he  holds,  of  much  of  their 
weight  by  the  petulance  and  over-confi- 
dence with  which  he  frequently  asserts 
tkem.  He  is  undoubtedly  an  eminent  law- 
yer, but  there  are  other  eminent  lawyers  in 
the  House,  as  high  in  station,  learning,  and 
cfaarader  as  himself,  and  whose  opinions  as 
statesmen  stand  much  higher.  We  venture 
to  make  these  remarks,  with  the  sincere  de- 
sire that  they  may  be  taken  as  they  are 

^  Sir  Edward  had  left  the  House  to  avoid 
voiiBg  on  a  question  which,  he  sayi,  he  did 
But  anderrtand.  Akil  If  other  memben  were 
e«|«sHy  nice,  we  fear  that  the  division  lists 
would  he  much  reduced  in  number.  We  con* 
ceive,  however,  the  true  rule  to  be  that  a  mem- 
ber is  not  supposed  to  be  acquainted  with  all  the 
vsrioos  aaatiers  which  come  before  him  in  his 
leirislatorial  capacity.  He  must  trust,  in  many 
poMts,  in  a  great  measure  to  others,  and  to 
sfaetr  correct  knowledge  of  the  circumstances, 
and  in  dcj^ndence  on  that,  msy  vote  with  -a 
aa/e  conscience.  A  member,  who  should  be 
acqaainted  with  all  the  subjects  brought  be- 
fore Parliament,  must  iadced  be  a  wonderful 


meant,  in  good  part,  and  that  they  may 
have  the  effect  we  intend. 

We  shall  now  shortly  advert  to  the  reso- 
lutions themselves,  which  will  be  found  in 
a  subsequent  part  of  this  Number.  They 
do  not  appear  to  us  to  contain  much,  if  any 
novelty.  Sir  Edward  would  abolii^  the 
Court  of  Review,  and  so  would  we,  but  surely 
having  existed  thus  long,  it  is  better  before 
takiag  any  step,  to  have  the  report  of  the 
Bankruptcy  Commissioners.  He  would  also 
remodel  the  Judicial  Oomsuttee  of  the  Privy 
Counael,  and  make  some  alterations  in  the 
mode  of  hearing  causes  and  appeals  in  the 
Court  of  Chancery,  and  these  propositbns 
may  be  well  discussed  when  the  Lord  Chan- 
cellor's Bill  reaches  the  House  of  Commons. 
We  conceive,  however,  that  the  main  ob- 
ject of  these  resolutions  is  to  assert  the 
opinion  that  no  step  should  be  taken  in  the 
reform  of  the  Courts  of  Equity,  before  re« 
forming  the  appelate  jurudiction  of  the 
Hoose  of  Lords ;  and  if  so,  we  respectfoUy 
beg  to  differ  from  this  opinion.  The  re- 
form of  the  appellate  jurisdiction  must  al« 
ways  be  a  w^  of  great  dififeuhy.  The 
Lords  are  tenacious  of  their  privileges,  and 
nothing  but  a  case  of  great  urgency  wiO 
ever,  induce  them  to  abandon  them.  The 
most  pressing  grievance  is  undoubtedly  the 
great  arrear  ^  original  business  in  the 
Court  of  Chancery ;  and  if  we  can  get  no- 
thing else  this  session,  let  us  at  any  rate 
gain  a  tribunal  for  disposing  of  this. 


PARTIES  IN  SUITS  BY  JOINT 
STOCK  COMPANIES. 

In  our  eleventh  volume,  4)p.  507 — 509,  we 
collected  the  cases-  as  to  where  it  is.  and 
where  it  is  not,  necessary  to  make  all  the 
shareholders  of  a  joint  stock  company,  par- 
ties td  a  suit  in  which  they  are  concerned, 
and  we  laid  down  the  nde  to  be,  from  those 
cases,*  that  where  there  is  plainly  a  com- 
munity of  interest  between  all  the  share- 
holders, there  a  few  persons  may  sue  on  be- 
half of  the  whole ;  but  where  there  is  a 
diversity  of  interest,  then  all  the  members 
may  be  made  parties.  It  would  seem, 
however,  that  the  latter  part  of  this  rule 
win  be  relaxed  in  certain  cases  where  the 
circumstances  of  the  case  require  it.     In 

the  case  of  Man  v.  Maiachy,^  a  bid  was 

II.         1 1.1  I     III      I  «i  ■  I      III  I ,     , . 

•  lAojfd  V.  Looming^,  6  Ves.  773 ;  Grop  v: 
Chaplin,  2  Sim.  k  Stu.  267 ;  Small  v.  ^tiwood^ 
Roung^e,  ^59 ;  Blair  v.  Jgar,  1  Sim.  37  »  Evam 
v.  Stokei,  1  Keea,  24. 

b  I  Myl.  &  C.  559. 
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filed  by  a  penon  irho  claimed  a  certain 
oefinite  interest  in  a  mine  and  mining  ad- 
venture M  one  of  the  number  of  oo-part- 
ners,  stating  diat  the  defendants  who  were 
the  legal  owners  of  the  mine,  and  also  co- 
partners in  the  adventure  bad,  subsequently, 
unknown  to  the  plaintiff,  but  with  the  con- 
sent of  the  other  ce-partners,  and  fully 
accounting  to  such  co- partners  for  their 
shares  of  the  profits  u^  to  the  time,  sold 
and  conveyed  tl)e  mine  to  trustees  for  a 
joint  stock  company,  the  property  of  which 
was  held  by  a  numerous  body  of  proprietors 
in  transferrable  shares  passing  by  delivery 
of  the  certificates,  and  had  received  the 
consideration  for  the  nale,  partly  in  money, 
and  partly  in  shares  in  the  joint  stock  com- 
pany, and  praying  that  the  defendants  might, 
at  the  plaintiff's  -election  either  account  to 
the  plaintiff  for  the  proportion  of  the  profits 
derived  from  the  sale,  or  out  of  the  shares 
of  the  joint  stock  company  in  their  hands 
might  transfer  to  him  such  a  number  of 
shares  as  would  be  equivalent  to  the  in* 
t^est  which  the  plaintiff  had  in  the  original 
adventure ;  and  'die  present  Lord  Chancellor 
held  that  a  demurrer  would  not  lie  to  such 
a  bill  on  the  gpround  that  the  other  co-part- 
ners'in  this  original  adventure,  or  the  trus- 
tees or  shareholders  of  this  joint  stock  com- 
pany, were  not  made  parties.  **It  to  very 
desirabie,['  said  his  Lofdship,  "  not  to  be  too 
strict  in  cases  like  the  present ,  which  are  he» 
coming  more  and  move  common  every  day.  In 
the  present  instance  however,  for  the  reasons 
1  have  stated,  it  is  not  necessary  to  make 
any '  relaxation  of  the  strict  rules  of  the 
Court  with  respect  to  the  parties."  But  at 
any  rate  it  is  quite  settled  that  where  the 
interest  is  a  common  one.,:all  the  sharehold- 
ers need  not  be  parties.  I'his  has  been 
very  recently  decided  by  the  Lord  Chancel- 
lor in  the  case  of  Taylor  v.  Salmon  ;*  and 
we  <ia11  attention  to  the  part  x>f  the  judg- 
ment printed  in  italics. 

"  Tlie  appellant,  however,  acta  up  certain 
objections  to  the  plaintiff's  title  to  a  decree ; 
and  first  he  objects  that  all  the  members  of 
the  company  on  whose  behalf  the  bill  is  filed 
are  npt  parties  to  the  suit.  /  have  before 
taken  occasion  to  observe  (see  Mare  v.  Ma- 
lachy,  1  M.  &  C.  559)  that  I  thouyht  it  the 
datyo/this  Court  to  adapt  its  practice  and 
course  of  prx^ceeding  as  fur  as  possible  to  the 
existing  state  of  society,  and  to  apply  itsju- 
risdiction  to  all  those  new  cases  which  from 
the  progress  daily  making  in  the  affairs  qf 
men  must  continually  arise,  and  not— from 


too  strict  mn  adherenee  to  forma  ami  mler' 
established  under  very  different  cireumvtanceof 
—  decline  to  administer  Justice  and  to  enforce 
rights  for  which  there  is  no  other  remedy.  I 
am  not,  however,  in  Uus  case  called  upon 
to  act  upon  this  principle,  as  1  find  deci- 
sions already  made  which  are  amjrfy  suffi- 
cient to  support  the  plaintifls-'  right  to  sne- 
in*  the  form  they  have  adopted.  That  where 
the  parties  interested  are  numerous,  and  the 
suit  is  for  an  object  common  to  them  aQ, 
some  of  the  body  may  maintain  a  bill  on 
behalf  of  themselves  and  of  the  others,  ie 
established,  lliis  was  not  disputed :  but 
it.  was  said  that  the  plaintiff  ought  to  faarve 
produced  the  deed  ccmstitnting  this  com- 
pany. I  cannot  think  tbat  necessary  when 
I  find  the  appellant,  in  the  documents 
which  are  in  evidence,  descrilnng  bis  em- 
ployers as  a  miaiog  company,  and  whea  it 
is  proved  that  he  stipulated  for  a  one  thirty* 
second  share."  Thnt  it  is  necessary  to 
produce  the  deed  in  certain  cases  in  nn- 
action  at  law  of  a  similar  kind,  see  l* kelps  v. 
Lyle,  2  Per.  &  Dav.  314,  and  ante,  p.  179. 


NBW  BILLS  IN  PARLIAMENT. 


I 


•  4  Myl.  &  C,  134. 


MBTRePOLITAN  POLICK  COURTS. 

Tills  liill  hat  been  liroti^ifht  in  by  the  Secir- 
tsry  of  State  fitr  tlie  Home  Depsrtment,  **  for 
better  <lehning'  the  fiowers  of  JntUces  withia 
the  Metropalitsn  Police  District."  It  recites 
ibat  by  the  2  &  3  VivLc  47.  s.  76»  it  is  omtmK 
ether  thiniirs  enacted,  that  ia  ibe  constractioii 
of  that  act  tlie  worti  *'  inainstfttte "  ihall  be 
taken  to  i  ad  tide  e^ery  justice  of  (he  peace 
artinf(  in  and  far  any  part  of  the  Metmpolitaii 
Police  Disirirt  for  \tbieh  no  police  court  alnUI 
be  established,  and  that  if  any  otfeuce  ai^uosc 
that  act  shall  have  lieen  caiomit;cd,  or  the 
offender  apnrebcaded  in  any  part  of  the  Me« 
tropolitan  Police  Uisiricl  for  which  no^  policre 
court  shall  be  esubtisbed  as  afuresaiJ,  ibe 
matter  of  snch  complaint  may  lie  also  beard 
and  determined  t>y  any  two  or  mure  justices 
actTa)(  in  and  for  the  county  in  nhtch  the 
olfeace  was  committed  or  the  offender  appre* 
bended  ;  an<l  it  is  expedient  thai  the  meaainif 
of  these  enactments  be  more  cle^irly  expressed 
and  that  further  provisions  be  made  for  delui* 
ingr  the  divisions  for  which  police  courts  are 
established  within  the  MetropoKtan  Police 
ptiitnct :  it  is  therefore  proposed  to  he  en. 
aeiedy  that  so  much  of  the  said  act  as  ia  hetein* 
before  recited  shall  lie  repealed. 

2.  That  it  sliall  be  lawful  for  her  MaiMly. 
with  the  advice  of  her  privy  council,  from  tine 
to  time  to  constitute  ivitbia  the  Metr*»|><iUt«n 
Police  District  so  many  police  court  divisiomv 
as  lo  her  Majesty  shall  seem  fir,  »nd  to  de&ne 
the  extent  thereof^  aa«l  from  time  to  time  le 
alier  the  number  and  extent  of  such  pottce 
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coart  divisism)  aatl  to  assifni  ft  division  to 
«ach  of  tke  police  conrU  already  eaialtlislied, 
and  to  estabVuh  a  police  court  for  each  of  ibe 
other  divisions;  provided  always,  that  nothing 
in  this  act  contained  shall  be  construed  to 
restrain  ilie  police  Magistrates  appointed  to 
the  said  Courts  from  actinf^  in  ail  piacen  within 
die  limirs  of  their  com  missions  as  fully  in 
«li  respects  as  if  this  act  liad  not  been  made. 

3.  And  re<  iting;  that  hy  an  act  passed  in  the 
last  session  of  parliament,  intituled  "an  Act 
for  re|(ulaling  the  Police  Courts  in  the  metro- 
polis,*' it  is  provided,  that  one  of  the  magis- 
trates appointed  to  the  said  courts  shall  attend 
on  every  day  (except  as  therein  excepted)  at 
each  of  the  police  courts  establishes!  or  to  be 
estalilished    within  the    Metropolitan   Police 
District  {  and  that   tlie  business  of  a  police 
court  in  the  outer  parts  of  the  Metropolitan 
Police  Qistrict  will  not  require  the  daily  httend- 
ance  of  one  of  the  said  magistrates ;    it  is  pro- 
posed to  be  enacted,  that  so  much  of  the  last  re- 
cited act  a«  requires  tlie  daily  attendance  of  one 
of  the  said  mai(istraies  at  each  of  the  raidcnurts 
shall  be  taken  to  apply  only  to  the  police  courts 
now  established  in  Bow  Street,  and  in  the  pa- 
rishes  of  Saint  Mariraret  Westminster,  Saint 
Jajies  Westminster,  Saint  Marytebone,  Saint 
Andrew,  Holhorn,  Saint  Leonard  Shoreditch, 
Saint  Mary  Whitechapel,  and  Saint  John  of 
Wapptng«  in  the  County  of  Middlesex,  and 
Saint  Saviour  in  the  County  of  Surrey,  and 
shall  continue  to  apply  to  the  said  Courts, 
wheresoever  they  may  from  time  to  time  be 
li olden  or  removed  to  within  the  Metropolitan 
Plaice  District. 

5.  That  it  shall  be  lawful  for  her  Majesty,  if 
she  shali  think  fit,  with  the  advice  of  her 
Privy  Coilncil,  to  order  that  a  police  magis- 
trate or  magistrates  shall  aUend  regularly  at 
«ny  police  court  or  courts  hereafter  to  be  es- 
tablished, cither  daily  or  on  such  days  and 
times  as  lier  Migesty,  by  the  advice  aforesaid, 
eliail  order  I  and  it"  skull  be  lawful  for  her 
Ar>jestv,  from  time  to  time,  with  the  advice 
aroiesaid,  to  alter  or  rescind  any  such  order. 

5*  That  every  order  in  council,  either  for 
cooatitutinj;  or  altering  a  police  court  division, 
or  for  assigning  a  division  to  the  police  courts 
already  establitihed,  or  for  establishing  or  re- 
fDoviag*  a  police  court,  or  for  ordering  4he 
re/^lar  attendance  of  a  police  magistrate  or 
^fiajci^rates  at  any  police  court  or  courts,  or 
for  altering  or  rescinding  any  such  order, 
shall  he  published  in  the  London  Gazette,  and 
ebnll  take  efiect  from  the  time  appointed  for 
chat  purpose  by  the  said  order. 

6.  That  any  two  justices  of  the  peace liaving 

iitriadiction  within   the  Metropclitan   Police 

Oisirict  shall  have,  while  sitting  together  in 

any  fwrt  of  the  said  district  within  the  iioiits  of 

their  commission,  except  in  tlie  divisions  to  be 

4isi>i|fned  to  the  police  courts  already  estab- 

iiahed,  all  the  powers,  privileges,  and  duties 

which  any  one  magistrate  of  the  said  police 

courts  has  while  shtiog  in  one  of  the  said 

courta  by  the  two  recited  acts  of  the  last  ses- 

•ioa  of  parliament  or  either  of  them:  Provided 

mlwaja;  that  whenDver  a  new  police  court  shall  | 


have  been  cstablikhed,  and  a  division  assigned 
10  such  court  as  aforesaid,  such  justices  shall 
not  act  in  that  division,  in  the  execution  of  the 
two  said  acu  or  either  of  them  elsewhere  thini 
at  such  court ;  and  that  at  every  police  court 
at  whsch  the  regular  attendance  of  a  police 
magistrate  shall  have  been  ordered  by  her  Ma. 
jesty  as  herein-before  provided,  the  police 
magistrate  while  present  lo  »uch  court  shall  act 
as  the  sole  magistrate  thereof. 

7.  That  so  much  of  the  la^t-recited  act  as 
provides  that  no  clerk  in  any  of  tlie  police 
courts  shall  hold  or  have  any  other  office  or 
emplovment  whatsiwer,  except  as  therein  ex* 
cepted,  shall  be  taken  to  apply  only  to  the 
police  courts  now  establishecl :  provide<l  al- 
ways,  that  no  person,  being  clerk  to  any 
vestry,  or  to  any  board  of  guardians  of  the 
poor,  shall  ai*t  as  clerk  in  Any  police  court,  or 
as  clerk  to  the  justices  acting  in  any  division 
within  the  Metropolitan  Police  District. 

8.  Form  of  recOj(oixance,  information  and 
conviction. 

9.  That  whenever  any  person  shall  he 
charged  before  any  police  magistrate  or  before 
any  two  justices  at  any|iol ice  court  within  the 
Metropolitan  Police  Diittrict  with  anv  felony 
or  misdemeanor  for  which  he  is  liable  to  lie 
committed  to  take  his  trial  at  tlifrsssizes  to  be 
bolden  for  any  of  the  counties  of  Essex,  Hert- 
ford, Kent,  or  Surrey,  it  shall  be  lawful  for 
such  police  magistrate  or  for  such  justices,  if 
he  or  they  respectively  shall  thii.k  fit,  to  sutfer 
such  person  to  go  at  large  upon  a  recogni- 
zance cottditiiMied  for  surrendering  himselt  to 
take  hU  tnal  at  such  assises,  in  like  manner  as 
such  recognizance  may  be  tak^n  for  his  sur- 
render to  uke  his  trial  at  the  Central  Criminal 
Court  in  cases  where  he  is  liable  to  be  com- 
mitted for  trial  at  the  Antral  Criminal  Court  j 
and  every  such  recognizance  shall  be  within 
all  the  provisions  of  the  last  recited  act  re- 
latiog  to  recognizances  for  surrendering  to  be 
tried  at  the  Central  Criminal  Court. 

NOTICES  OF  I^EW  BOOKS. 


An  Historical  Sketch  of  the  Law  of  Copy^ 
right :  with  remarks  on  Serjeant  Tal/ourd's 
bill:  and  an  Appendix  of  the  Copyright 
I^ws  of  foreign  countries.  By  John  J. 
Lowndes,  Esq.  London :  Saundera  and 
Benning. 

The  principle  of  the  bill  for  amending  the 
law  of  copyright,  has  been  stated  in  so 
masterly  a  manner  by  its  author,  Mr.  Ser- 
jeant Talfourd,  and  all  the  reasons  in  ito 
favour  have  been  so  eloquently  urged,  ai:d 
the  prominent  objections  refuted  again  and 
again  by  the  learned  Serjeant,  that  we 
shoidd  have  thought  the  work  now  before 
us  was  scarcely  necessary.  The  opposition, 
however,  to  the  bill  has  lieen  so  long  and 
perseveringly  continued  that  new  advocates 
in  its  behalf  ought  to  be  welcomed, 
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JmN9  Of  Ctfff^tf^mi 


Mr.  Lowndes  BtateB  tSiat — 


«« 


The  object  of  the  folio«diif  llttk  tnMiie 
U  to  give  B  socciDCt  historical  acconnt  of  the 
oriffin  of  the  pro{»erty  knoiva  as  '  copyri|(ht,' 
and  of  the  modifications  aad  alteratioiM  it  has 
suhsequentljT  undergone  down  to  the  present 
time. 

"The  motive  in  laying  it  before  the  public, 
is  to  attempt  to  remove  the  misappreheosioiis 
ivhich  prevail  ivith  regard  to  thin  epec-ies  of 
property,  both  as  to  its  former  existence,  aad 
as  to  the  effect  and  expediencv  of  the  measure 
proposed  by  Serjeant  Talfoard. 

"  It  will  be  seen  by  the  Appendix,  that  in 
almost  every  country  but  Great  Britaio,*copy* 
right  is  continued  for  some  period  after  the 
author's  death,  for  the  benefit  of  his  heirs ; 
and  yet  a  bill  for  this  purpose  has  been  for 
three  sessions  before  the  British  legislature, 
and  each  session  postpoaed :  and  this,  owing 
not  so  much  to  any  oaposition  existing  to  its 
principle,  which  has  been  each  time  affirmed 
"7  respectable  majorities,  as  to  the  apatliv 
with  wmch  every  <tQeslion  is  treated,  wfaicii 
does  not  awaken  the  s^t  of  party,  or  touch 
the  ever-sensitive  chofd  of  aelt-intereat ;  and 
which  has  thus  suflfered  an  iasignificaat  mi« 
Bority  to  defeat  it  in  detail. 

*'  I  feel  sensibly  that  more  time  and  study 
than  have  been  in  my  power  io  bestow*  are 
necessary  to  do  justice  to  this  subject;  but  if, 
by  thepenisal  of  the  following  pages,  the 
reader  is  convinced  thait  such  a  right  as  that 
known  by  the  name  of  copyright  did  formerly 
exist  at  common  law,  and  was  only  taken 
away  by  a  mistaken  intetpretation  of  the  effect 
of  the  statute  of  Anne*  and  that  the  state  of  the 
present  law  is  such  as  imperatively  demands 
fdteration  f  I  shall  not  consider  the  few  leisure 
lionrs  1  have  appropriated  to  their  compositkm 
ifrom  the  severer  duties"of  my  profesnioB,  as 
either  mispent  or  unprofitably  employed. 
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The  author  tx^ula  oi  Iob  subject  f-^let 
From  the  invention  of  printing  to  the  forma- 
tion of  the  Stationers'  Ck)mpany  in  1556. 
2d. — From  the  latter  period  to  the  rebellion 
in  1 640.  3d.  From  1 640,  to  the  re9toration 
in  1 660.  4th.  From  1 660,  to  the  accession 
of  William  and  Mary  in  1688.  oth.  From 
1688,  to  the  accession  of  Anne.  6th.  From 
the  accession  of  Anne,  to  the  passing  of 
8  Ann.  c.  19.  7th.  From  the  dth  Ann.  to 
the  case  of  MUler  v.  Taylor,  in  1769.  8th 
The  case  of  Miller  v.  Jhylor.  9th.  From 
1769,  to  the  case  of  Beck/ord  v.  Hood,  in 
1798.  10th.  From  the  4i  Geo.  3,  c.  107. 
to  the  54  Oeo.  3,  c.  156.  11th.  From  the 
54  Geo.  3,  c.  156,  in  1814,  to  the  year 
1836.  12th.  The  motion  of  Mr.  Seijeant 
Talfonrd  in  1837,  to  the  accession  of  her 
Majesty.  13th.  The  proceedings  respect- 
ing the  amendment  of  the  copyright  laws, 
in  the  fint  session  of  the  present  parliament. 
I4th.  The  international  Copyright  Bill,  and 


pfoceedfogt  on  BfAr.  Oeijtaiit  TUMtABiil^ 
bin  in  1839.  15tli.  Obseivathto  fan  tlfe 
bilL 

F&ssing  over  Mr.  Lowndes's  historical 
sketch,  subdivided  into  fourteen  chapten, 
in  which  he  has  tcaoed  the  zeocfinitioa  of 
eopyrigbt  bjr  deoreea  •(  the  Star  Chaaater, 
Ordinances  of  State,  usages,  and  bye  lawa 
of  the  Stationers'  Company ;  the  reoared 
opinion  of  the  common  law  right  at  the 
passing  of  the  8  Ann.  c  1 9,  confirmed  by 
the  decision  of  Miller  ▼.  Ta^loTt  and  the 
subsequent  measures  in  diminutioa  or  in* 
crease  of  the  audnr^s  right: — we  come  te 
his  observations  on  the  present  bilL  Mr. 
Lowndes  notices  the  seyeral  objeetiona  to 
the  principle  of  the  biU,  which  are  of  course 
iamiliar  to  our  readen  from  the  debates  in 
pariiament.  He  appears  to  doubt  whetber 
the  extension  of  the  oopyri^bt  shoukl  be 
exacdy  skOji  jean  trom  the  detA  mi  the 
author,  and  indeed,  he  says  he  Is  inefined 
to  think  "  that  two  thirds  of  that  period  or 
perhaps  even  less  would  be  sufficient.*'  We 
belicTe  that  sixty  years  was  fixed  upon  as  a 
period  known  to  Uie  law,  and  admitting  of 
evidence  of  title  being  adduced  without  much 
inconvenience. 

Mr.  liowndes  then  enters  wpaa  sMue  ef 
the  details  of  the  measure,  whidi,  he  tfainka, 
might  be  altered  before  it  is  passed  into  a 
law* 

*'  Such,  for  iastsDce,  as  the  anomtily  winch 
has  been  objected  to  it,  with  regstd  to  woriks 
already  pulilished,  of  f^lttf^  to  in  author  wlio 
has  retained  the  whoie,  or  a  portion  of  Hk 
interest  in  bis  own  hands,  the  behest  of  the 
extension  of  the  term ;  Imt  deaying  ft  in  the 
case  of  another,  who,  not  having  the  same 
means  or  good  fortune,  has  assij^iieA  away  aU 
his  interest.  There  is  no  other  reasoU'for  this 
distinction,  but  because  in  such  cases,  tbe  as- 
signee cannot  claim  the  future  term,  for  whkh 
he  bat  paid  nothipg ;  and  it  cannot  be  given 
to  the  author,  for  it  would  be  unjust  to  the 
assii^ee,  since  the  assignee,  in  making  his 
bargain  with  the  author,  calculated  with  refav. 
ence  to  the  present  law,  that  he  should  have 
the  same  right,  at  the  expiration  of  his  tem» 
to  print  it,  as  the  rest  of  the  work),  and  a 
greater,  practically,  by  tfie  custom  of  tibe  trade 
amongst  booksellers ;  and  thefefore  it  weoM 
not  be  fair  to  compel  him,  either  to  ^y  for 
the  future  term,  or  forego  the  advantages  he 
would  otherwise  have  had  when  his  lapyiight 
expired,  in  publishing  the  woi4c  nawrlhe 
present  law.  And  what  otifeetkNi  eaa  there 
exist  to  a  clause  being  framed,  giving 
thor  or  his  heirs,  in  tneh  esses^ 
assign  the  future  interest  onlf  tfs  eiae 
namely,  to  the  asrignee  of  the  ai^hMl 
In  the  case  of  a  woik  of  merit,-  ^w 
which  has  been  Wholly  assigned,  the 
to  whom  it  is  assigned  would  te 
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to  pyrckaae  A^  exseiKM  period  on  terms  very 
adf  antageoos  tu  the  author ;  and  it  would  bo 
hard,  under  inch  circumstances^  where  it  could 
iiyore  no  one,  that  the  author  should  be  de- 
prived of  the  benefit,  merely  because  he  had 
not  retuned  a  share  of  the  mtereai  In  his  own 
handiu  And  where  the  anUior  und  the  aasigiiae 
could  not  agree  upon  teruMb  and  no  suah 
future  assigument  was  mnd^  then  the  copy- 
right should  expire,  us  it  would  otherwise  do, 
under  the  present  existing  law.  TiuMe  who 
are  captious  enough  to  take  extreme  objec- 
tions, may  urge  that «  case  might  arise,  where 
a  bookseller  night  c^piiciously  refuse  to  p»r-> 
chase,  except  at  terms  extremely  dUadvunta- 
geotts  to  the  author;  and  thus  the  author 
would  be  left  wholly  at  his  mercy.  But  those 
who  would  urge  th|s,  forget  nltogether,  that 
without  sncli  a  clause,  no  author  »i  all,  who 
has  assigned  away  the  whole  of  his  interest, 
can  receive  any  benefit  by  the  bill  as  it  now 
stands. 

*'  AndMain,Bclause,  aUowingpATtiestapriot 
a  book  men  out  of  print  for  five  years,  on  ad- 
vertising pttbUciy  their  intenlion  so  to  do,  and 
suffering  a  year  from  the  date  thereof  to  elapse, 
b  much^objected  to.  on  Sccount  of  the  diffi- 
eoUies  it  is  supposed  In  practice  it  woiild  pre* 
sent  I  but  U  might  perhaps  be  alftered  info  a 
daase  to  the  same  eneet,  without  the  ssbm  in- 
eoQveniences.  For  instance,  if  proof  of  demand 
made  at  the  house  of  the  puUishen  of  tiie  last 
edition,  on^e  every  year«  for  three,  four,  or  five 
successive  years,  wi$h  the  sasae  answer,  that 
it  was  out  of  print,  (or  any  other  prot^  of  a 
similar  jnture,  that  the  work  had  been  out  of 
print  lor  lour  or  fivo  Jieani,)  shoidd  be  held  Co 
be  a  primi facie  case,  to  entittle  a  psrty  to  r«> 
pdBtit,«nd  throw  4he  oo«f  of  showing  that  he 
wns  aware  ^t  i|  was  not  out  of  print,  or  that 
a  new  edition  was  preparing,  on  the  autibor  or 
his  assignee.  Such  a  clause  would  proiect  the 
owner  ^  copyright  i  at  ihe  same  time  it  would 
not  check  eaterpriae^  by  obliging  publicity  to 
be  given  Xo  a  speculation  of  a  purely  asca'can- 
tilo  nature,  and  Uins  awakening  oompetitlon. 
It  is  absurd  Xo  4»>ntend,  s^  has  bosn  done,  that 
a  publisher,, net  witihlngio  reprint  himself,  nor 
that  others  should  reprint,  might  keep  some 
oopies  by  bim  U>  shew  that  it  was  not  out  of 
pnat ;  for  if  .tlie  work  was  worth  reprinting, 
a  aale  would  be  found  i»x  these  renaioitig 
coypie^  and  h^  coiiid  -not  refuse  to  sell." 

In  condusion^  Mr.  Lowndes  thus  ably 
and  appropriately  aums  up  the  ar^ment  in 
laTOur  of  the  general  prinoipleu 

'^Thcrefon  we  doubc  not  that  a  measure, 

so  iiporatiively  one  of  national  justieei  which 

lum  rar  its  oli|^ot  the  benefit  of  the  good  and 

ste  great,  and  tends  to  make  the  reward  of 

merit  proportionally  greater  than  that  of  for- 

I  wbaeh  allows  j^ealus  and  learning  to 

^e  thdr  labours  m  the  lace  of  death,  se- 

in  tbo  knowledge  that  the  fame  which 

wifl  conCsr  on  their  name,  vAYL  not 

soB^panied  by  subetantial  benefits  to 

their  family,  and  that  they  have  not  to  Wame 

tteoaofloes  lor  fmiwing  an  ompty  vanity,  and 


negleetf  ng  the  provision  of  a  competence  Ibr 
those  they  leave  to  bewail  their  lostf ;  but  have 
obtained  the  one  by  the  same  efforts  as  the 
other^  and  fulfilled  at  the  sam^  time  their  as- 
piratious  for  fame  and  their  duties  as  members 
of  society — will  receive^the  unqualified  sanction 
of  the  legislatures—and  we  slmll  then  at  least 
have  done  something  to  avoid  that  eloquent 
reproach  of  Dryden,— "  that  it  continues  to 
be  the  ingratltuoe  of  mankind,  tbat  they  who 
teaeh-  wisdom  by  the  surest  means,  shsll  gene- 
rally live  poor  and  unregarded,  as  if  they  were 
born  only  for  the  pul>llc,  and  had  no  interest 
in  their  own  well-being,  but  were  to  be  lighted 
up  like  tapers,  and  waste  tfaemsdves  for  th(^ 
benefit  of  others.'' 

THE  LORD  CHANCELLORS  BILL, 
AND  PROPOSBD  FURTHER  RB- 
FORMS. 


7b  ih0  Editor  qfthe  Legal  Qbserper. 
Sir, 
In  calHng  your  attentk>n  to  the  provisions  of 
the  bill  brought  in  for  t|ie  amenament  of  ibo 
proceedings  mChancery,and  Intituled  '*  An  Ad 
for  facilitating  the  Admioistration  of  Justice,'^ 
I  beg  to  submit  to  theconsideration  of  those  in- 
terested in  the  measure,  whether  it  wjUl  no| 
have  the  effect  only  of  removing  the  pressure 
of  busliiess  and  tlie  consequent  delay  irom  th)^ 
Courts,  and  increase  those  evilB  at  the  Afatter^*^ 
offices,  unless  some  provision  beyond  that  con- 
tained in  the  bHl,  is  supplied  to  obviate  them. 
The  present  number  of  Masters  with  their 
clerks,  are,  1  believe^  not  more  Ijian  suCcienI 
to  cope  with  the  amount  of  die  busineas  at 
present  before  them ;  and  I  much  doubt  whe- 
ther the  present  Masters  and  thdr  clerks»witb 
the  addition  of  another  Master  and  his  jclerks> 
wiU  be  sufficient  to  manage  the  present  busi- 
ness of  the  Court  of  Chancery  and  the  Court 
of  fixcheouer,  and  also  the  extra  business 
which  will  be  sent  to  them  by  the  two  additional 
Judges. 

The  lilll  coQtemiAates  an  incre^a  of  business 
in  the  Registrars'  Office,  where  the  orders  of 
the  Court  are  drawn  up  {  but  how  much  more 
mast  the  business  of^the  Masters  and  their 
clerks  be  increased,  by  whom  the  greater  part 
of  those  orders  are  carried  out. 

As  the  most  he^vy  part  of  the  proceedlngp 
in  the  Masters'  Offices  Jay  with  the  'head  clerks^ 
I  beg  to  submit  whether  It  will  not  be  adrisable 
to  empower  the  Lord  Chancellor  to  appoint 
one  additional  head  derh  to  each  Matter^  case 
the  pressure  of  business  in  tlH^r  offices  become 
too  great  for  a  single  one  to  mwni^e. 

The  present  bUT provides  for  the  LordChan- 
cellor  taking  original  csuses,  which^  withgrent 
submission,  I  consider  an  objection,  as  U  d^ 
prives  the  party  of  an  appeal  to  any  other  tri. 
banal  than  that  expensive  one^  tl^  Hoyse  of 
Lords  i  and  it  must  be  far  from  satisfactory  to 
the  feelings  of  that  Judge,  wbo  without  the 
^ptidance  of  a  previous  decision,  roust,  at  the 
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time  he  decides,  feel  that  hit  decision  ctn  only 
be  appealed  from  at  a  considerable  expense— 
an  expense  which  would  obli^  a  g^at  many 
to  forego  a  right  sooner  than  encounter ;  and 
if  the  Lord  Chancellor  does  take  origtnd 
causes,  I  beg  to  suggest  that  some  tribunal 
ought  to  l)e  provided  to  whom  appeab  from 
his  decision  would  be  no  more  expensive  than 
those  are  from  the  deci;(ions  of  the  Master  of 
the  Rolls  and  the  Vice  Chancellor  to  the  Lord 
Chancellor-.  H.  P.  J. 


Sir, 

In  perusing  the  "  observations  of  a  solicitor, 
on  di*fects  in  the  offices,  practice,  and  system 
of  costs  in  the  equity  courts,",  and  the  supple- 
ment to  the  same,  so  far  as  respects  the  Six 
Clerks'  Office,  and  the  plan  therein  proposed, 
every  solicitor  acquainted  with  the  practice  of 
tlie  Court  of  Chancery,  will  admit  that  the 
alterfktions  proposed,  which  it  is  stated  will  he 
a  saving  to  the  suitor,  to  the  extent  of  40,000/. 
per  annum,  ought  immediately  to  be  carried 
into  effect. 

It  is  reported  that  no  alteration  is  to  be  pro- 
posed as  respects  this  depanmentof the  Court: 
It  therefore  necessarily  becomes  the  duty  of 
the  Law  Institution,  and  the  general  body  of 
solicitors  representing  the  suitors  of  the  Court, 
to  bring  forward  the  necessary  reform,  and 
which  it  is  to  be  hoped  will  be  immediately 
done,  before  any  partial  alteration  is  made  in 
the  Court  of  Chancery. 

As  respects  the  six  clerks,  it  is  admitted  by 
every  person  acquainted  with  that  office,  that 
they  are  entirelv  useless. 

As  respects  the  sixty  clerks  (with  the  excep- 
tion of  one  or  two)  tbe^  only  attend  to  that 
part  of  their  business  which  relates  to  the  taxa- 
tion of  costs,  the  rest  of  their  business  being 
left  to  their  clerks,  whom  they  call  agents. 
'  The  number  of  sixty  clerks  practising,  it  is 
believed,  amount  to  twenty-eight,  and  the 
number  of  agents  to  these  gentlemen,  seven. 

Of  the  twenty-eight  *' sixty  clerks,"  it  is 
believed  more  than  three-fourths  of  the  busi- 
ness is  done  by  three,  or  at  the  most  four  of 
those  gentlemen,  so  that  if  five  or  six  of  the 
sixty  clerks  and  the  seven  agents  were  to  be 
inaae  an  efficient  body, « (instead  of  the  six 
clerks  and  the  sixty  clerks)  those  twelve  or 
thirteen  persons  would  be  able  to  do  the  whole 
of  the  business  of  the  Six  Clerks'  Office. 

This  is  to  be  accomplished  by  alterations 
being  made  as  respects  the  six  clerks  and  sixty 
clerks,  similar  to  what  was  done  when  the 
Court  of  Exchequer  of  Pleas  was  made  avail- 
able to  all  solicitors. 

Considering,  therefore,  th<it  the  six  clerks 
are  useless,  being  also  persons  advanced  in 
years, — that  the  business  as  respect  the  sixty 
clerks,  is  principally  done  by  three  or  four, 
—and  that  since  Lord  Brougham's  Chancery 
Act  several  sixty  clerks  have  died, — ^the  pi'eseot 
time  should  not  be  lost  for  effecting  the  saving 
to  the  suitor  and  compensating  the  present 
officers  of  the  establishment,  the  majority  of 
whom  it  is  believed,  would  be  very  glao  to 
acquiesce  in  such  an  arrangement,  and  thereiiy: 


be  enabled  to  torn  dick  atloitioft  to  wom9 
other  business. 

Last  year  one  of  the  sixty  clerks  died,  who, 
it  is  believed  was  realizing  a  profit  of  50(NV. 
per  annum;  in  a  few  years  hu  successor  vriJl 
of  course  l>e  entitled  to  compensation  on  that 
amount,  whenever  a  reform  Ukes  place  in  die 
Six  Clerks'  Office. 

A  Peactibino  SOUCITOR. 

[Our  correspondrat  u  mistaken  ia  supposing 
that  no  alteration  is  contemplated  in  the  Six 
Clerks'  Office.  We  belieye  the  Lord  Chancellor 
will  not  be  content  with  carrying  the  bill  oow 
before  parliament,  but  that  another  bill  for 
reforming  the  offices  of  the  Court  is  in  pre« 
paration.    £d.] 


HOUSE  OF  LORDS  AND  COURTS 
OF  CHANCERY. 


Thb  following  are  Sir  E.  Sugden's  pmpo^tA 
resolutions  on  the  appellate  jurisdiction  of  the 
House  of  Lords  ana  bourt  of  Chancery. 

1.  That  it  is  expedient  to  abolish  the  Ccmrt 
of  Review  in  Bankruptcy,  as  far  as  regards 
ihe  judges  of  that  Court,  and  to  restore  the 
jurisdiction  of  the  Great  Seal  and  the  Vice 
Chancellor. 

2.  That  it  is  expedient  to  abolish  the  Judi- 
cial Committee  of  the  Privy  Council,  and  to 
re-model  the  Court. 

3.  That  it  is  not  expedient  to  take  tmujwmj 
equity  judge  from  his  Court  for  the  pemru- 
ance  of  judicial  functions  elsewhere,  withost 
an  absolute  necessity, 

4.  That  it  is  expedient,  in  the  contemplated 
creation  of  new  Courts  of  Equity,  to  make 
provision  for  the  independence  of  the  jtoidgem, 
and,  by  orders  of  Court,  to  make  proTiaiom 
for  the  regular  hearing  of  causes  according  to 
their  priority,  so  that  no  cause  may  bo  ad- 
vancea  out  of  its  turn  without  sufficient  cause; 
and  for  the  regulation  of  the  hearing  of  ahoct 
causes,  so  that  important  points  of  lavr  may 
not  be  decided  hastily  and  without  due  delit>e- 
ration ;  and  also  provision  for  having  in  emdk 
Court  a  list  of  the  judgments  in  arrear  always 
hung  up  in  Court,  and  a  copy  thereof  delivered 
to  the  judge  by  the  registrar  on  the  first  Moo- 
day's  sitting  in  every  month ;  and  Kkewise 
provision  that  no  case  be  posuioned  in  lscaril^^ 
on  account  of  the  absence  of  counsel  in  ano- 
ther (Jourt,  unless  (if  the  judge  shall  think  &t) 
where  the  counsel  hns  followed  a  case  npon 
appeal. 

5.  That  it  is  expedient  that  the  appouatnient 
of  the  Masters  in  Chancery  should  anio  be 
vested  in  the  Lord  Chancellor,  instead  of  Ae 
crown ;  and  that  the  master's  offices  slioald 
be  ro^modelled,  and  thefar  sittinga  be  nada 
public. 

6w  That  it  is  expedient  that  the  Lord  Gbaa- 
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teOor  diaH  contilitie  to  hear  motions,  appeals, 
and  other  matters  in  the  Court  of  Cham-ery, 
and  that  caoses  be  re-heard  in  the  Courts  he- 
low ; 'but  th»t  no  appeal  be  re-heard  by  the 
Lord  CfaanceUor. 

7.  That  H  is  expedient  that  the  deciaion  of 
the  Lord  Chaftceilor  shall  be  final  where  both 
parties  have  entered  with  the  rejostrar  a  con- 
sent that  the  appeal  be  heard  by  the  Lord 
Chancellor;  and  that  the  Lord  ChancelloT^s 
decision,  whether  in  the  first  iniitance  or  upon 
appeal,  in  interlocutory  matters,  should  be 
final,  subject  to  certain  exceptions. 

8.  That  it  is  expedient  that  the  Court  of 
Appeal  in  the  House  of  Lords  should  consist 
of  the  Lord  Chancellor  and  two  judj[;e0,  to  be 
appointed  during  good  behaviour,  and  to  be 
called  Lords  President,  but  not  necessarily  to 
be  pcera ;  and  that  the  Lords  President  be  at 
liberty  t«  act  as  judges  during  the  hearing,  and 
to  openly  deliver  their  judgmiypts,  but  not  to 
have  voices  if  not  peers. 

9.  That  it  is  expedient  that  the  Honse  of 
Lords,  when  the  arrear  of  appeals  may  render 
it  necessary,  shouhi  sit  to  hear  appeals  only, 
notwithstanding  a  prorogation. 

10.  That  it  is  expedient  that  the  House  of 
Lords  should  have  the  power  of  summoning 
the  equity  judges  upon  the  hearing  of  appeals, 
in  like  manner  as  they  have  the  power  of  sum. 
moniug  the  fifteen  judges. 

11.  That  it  is  expedient  that  the  appeals  in 
the  Honse  of  Lords  should  be  heard  with  as 
many  of  the  forms  and  regulations  of  the 
superior  courts  of  justice  as  are  consistent 
with  the  jurisdiction  and  authority  of  the  house. 

12.  That  it  is  expedient  that  the  two  Lords 
President  should  sit  and  bear  the  matters  now 
referred  to  the  Judicial  (Committee  of  the 
Privy  Council ;  and,  with  that  view,  that  the 
Mvy  Council  should  be  re-modelled  as  a  court. 

13.  That  it  is  expedient  that,  the  Lords 
President  sitting  in  the  Privv  Council  should 
have  power  to  call  to  their  aid  any  other  judge, 
except  the  Lord  Chancellor,  and  that  the  Lord 
Chancellor  might  attend,  upon  their  request, 
if  he  should  think  it  proper. 

14.  That  it  is  expedient  that  one  of  the 
Lords  President  should  be  styled  Chief  Lord 
President,  and  should  preside  at  the  Privy 
Council  whenever  another  judge  is  called  in. 

15.  That  it  is  expedient  that  where  the  two 
Lords  President  sit  alone,  but  cannot  agree, 
the  case  should  be  adjourned  into  the  House 
of  Lords,  to  be  there  heard  and  decided  like 
any  other  case. 

16.  That  it  is  expedient  that  the  hearing  of 
the  appeals  l)efore  the  House  of  Lords  and  the 
Lords  President  respectively,  should,  as  far  as 
possible,  be  so  regulated  as  to  give  to  the  House 
of  iK^ds  and  the  Court  fixed  days  for  hearing 
of  appeals  throughout  the  pitting. 


SUGGESTED 
IMPROVEMENTS  IN  PRACTICE, 


Sir, 


TIMB  TQ  ?L|CAQ, 


I  beg  to  suggest,  through  your  valuable 
publication,  to  the  Judges,  that  they  should 
never  allow  a  defendant  time  to  plead  unless 
the  first  application  is  supported  by  an  affidavit 
that  he  has  a  good  defence,  either  upon  the 
merits  or  in  law.  This  would  do  away  with 
the  great  delay  to  plaintiffs  in  recovering  their 
just  debts,  as  the  defendants  would  not  in 
many  -cases  plead  for  fear  of  the  Insolvent 
Court  remanding  them  for  vexatious  defences. 
I  would  alter  the  time  for  pleading  from  four 
to  eight  days,  and  from  eight  to  twelve  days. 

- 
A  Subscriber, ' 


Sir, 


ATTOBNBT's  PUIVILBQB. 


I  sued  an  attorney  in  the  countrv  for  hulf  n 
year's  rent  on  lease,  due  to  an  old  lady.  The 
writ  was  in  the  Common  Pleas,  and  this  re- 
spectable gentleman  sent  me  a  plea  protesting 
against  the  jurisdiction  of  that  Court,  and 
claiming  to  be  sued  in  the  Queen's  Bench 
only,  nut  being  an  attorney  of  the  Court  of 
Common  Pleas. 

Since  the  late  acts  of  parliament  afford  every 
attorney  the  opportunity  of  becoming  a  mem- 
ber of  each  of  the  Courts,  and  enable  him 
also  to  recover  fees  for  business  done  in  a 
Court  of  which  he  is  not  a  member— snch 
pleas  ought  to  be  abolished.  They  afford,  as 
in  this  case,  an  attorney  the  means  of  putting 
suitors  to  a  needless  and  useless  expence,  as 
the  costs  are  lost.  J.  W. 


-7- 


QUEEN'S  BENCH  JUDGMENT 
OFFICE. 


I  Wb  are  informed  by  the  Senior  Clerk  in  the 
Queen's  Bench  Judgment  Office  that  the  com- 
plaint of  delay  in  transacting  business  in  that 
office  by  "  An  Attorney,"  inserted  in  the  Legal 
Observer  of  Saturday  last  (p.  407,  ante),  can 
easily  be  proved  from  the  books  to  be  un- 
foimded.  In  what  is  called  a  busy  day,  the 
clerk  makes  from  one  hundred  to  one  hundred 
and  twenty  entries  within  the  four  hours  the 
office  is  open  in  vacation ;  and  which,  at  the 
rate  staled  by  "  An  Attorney,"  would  occupy 
twelve  hours  at  the  least.  His  statement  re- 
specting the  office  hours  is  also  incorrect; 
they  are  not  *'  much  shortened,"  the  only  al- 
teration being  that  an  hour  is  taken  from  the 
attendance  in  vacations,  and  added  to  that  in 
the  terms.  We  consider,  therefore,  that  the 
imputation  against  the  cle;k  of  want  of  alien- 
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iieii  to  hw  dutlety  and  not  urinff  -^  , 
effectually  answered  ;  and  we  beUere  it  bwell 
known  to  many  gentlenen  in  the  fyMeaaum, 
that  Mr.  T.  Barlow,  the  present  Senior  Ckrk» 
dnriaf;  the  twen^-seven  Vears  of  his  service  in 
the  office,  has  not  eaten  the  bread  of  idleness. 

We  understand  that  the  business  ol  the 
office  has  of  late  considerably  increaaed. 

The  letter  conuininic  the  complaint  may  he 
seen  at  our  publisher's  by  the  Clerk  of  the 
Judgments. 


TRUCTS  FOR  SEPARATE  USB. 


To  the  Editor  of  the  Le^l  Obterver. 

Sir, 

Tub  haste  with  which  mv  former  letter  (pa^e 
372)  was  written,  (which  was  caused  by  my 
having  received  your  576tfa  number  a  few  days 
later  than  usual,  and  my  wish  to  take  the 
earliest  opportimity  of  noticing  the  letter  of 
H.  B.,  'and  your  observations  therecin,  con- 
tained in  that  numberj  must  be  my  apology 
for  my  inadvertent  error,  which  you  properly 
correct,  in  implying  that  yon  were  of  opinion 
that  trusts  for  separate  use,  not  protected  by  a 
restraint  on  alienation,  were  invalid  as  against 
the  marital  rights  of  the  husband.  This  cer- 
tainly was  my  first  impression,  though  I  felt 
afterwards  that  your  ouservations  didnot  war- 
rant that  conclusion,  but  I  inadvertently  omit- 
ted to  etrike  out  that  part  of  my  letter  which 
hnplied  that  we  differ^  upon  thai  point.  My 
mistake  occurred  to  me  after  I  had  sent  my 
letter  to  the  post,  and  1  was  only  prevented 
from  writing  to  correct  it  by  mv  uncertainty 
whether  the  letter  would  ever  make  its  appear- 
ance in  your  pages  or  not,  and  by  my  wisii  not 
to  tronble  yon  too  much  at  once. 

The  only  point  therefore  in  wfaicli,  as  it 
appears  to  me,  we  differ,  is  as  to  the  alienation 
of  separate  estate ;  and  the  main  object  of  my 
letter  was  to  combat  what  I  supposed  to  be 
youropiaioa  upon  that  point,  viz.  that  sepa- 
rate estate  was  inalienaUe  during  coverture, 
whether  expreuly  accompanied  by  a  restraint 
on  alienation  or  not.  This  part  of  my  letter, 
you  must  permit  me  to  say,  you  do  not  notice, 
and  I  cannot  therefore  discover  whether  or  not 
I  rightly  understood  your  opinion,  and  if  yea* 
whether  or  not  you  still  adhere  to  that  opinion. 

Whilst  I  am  writing  you  will  perhaps  permit 
me  to  correct  an  raparent  error  in  my  refer- 
ence to  the  case  QxBeaHe  v.  Dodd^  in  support 
of  prop.  2.  I  find  that  though  the  devisee  was 
a  feme  covert  at  the  date  of  the  will,  she  was 
a  feme  eoie  when  it  came  into  operation,  and 
therefore  this  case  will  more  .properly  be  an 
authority  for  prop.  3.  lliis  leaves  prop.  2 
unsupported  by  any  cases ;  but,  as  mentioned 
in  my  former  letter  that  proposition  is  clearly 
supported  by  the  principle  of  the  cases  refecred 
to  in  prop.  3. 

I  beg  to  thank  you  for  the  handsome  manner 
in  which  you  have  inserted  my  former  com- 


Ute,.^JDk9rge$  of  UmpM^ 


munlcation,  and  can  only  plead  ttaelmportaiice 
of  the  subject  from  its  having  been  so  long  a 
tejsQia  puesiw,  as  my  excuse  for  presuminKto 
trespass  so  much  on  your  valuable  apace. 

Bnoft. 


CHAROSS  OF  UNQUAUFiED  FRAG- 

IITIONERS. 

To  the  fSdltor  of  the  Legtd  Obeero^. 

Sir, 

You  did  me  the  honor,  on  i  former  oecn- 
sion,  of  inserting  in  vonr  excellent  pnbHcntmi 
a  communicatioA  of  mine  on  the  suliject  of 
Un<^ualifi€d  Plractltipnen.  I  have  lately  had 
put  into  m^  hands  a  bill  of  coau,  of  one  of 
tliese  Qtioei  Afttornies,  and  soljij^aed*  I  aend 
you  a  copy  of  it  for  insertioB  in  the  Lt^  Ob^* 
server,  it  yon  think  U  iporthy  of  a  |»lnoe. 

Mr. 
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I  Mush  for  the  character  of  te 

while  I  auie  that  there  are  two         , 

gentlemen  hy  <our$e^^  one  rwridingin  bandon, 
the  other  in  the  country,  who  :supply  ^idr 
Quasi  Brother  with  writs,  upon  receiving^  re- 
tainers from  him  for  that  pnrpose,  wiUioat 
seeing  or  having  any  knowledge  whatever  of 
the  plaintiffs  in  tne  actions. 

B. 


Stfmkff  Cimh :  UirdChtmtHkT*»Cmfi. 
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SUnStllOR  OOUflTS. 


WirB^S  RBAIi  BSTATK.^BCR  BQDITT  FOR 
MAINTSNANCC. 

A.  heing  cittitled  im  rigki  of  kii  wife  M  retd 
e9UAe9f$r  her  i{fe,  m^eei  40  4mMumdiMg 
tenms  created  far  raising' porlmu,  ^.  and 
hamm^t  «»  taMng  the  benefit  efthe  Aci 
/orrelitfeflntaiveniDebtwre^  amgnedhie 
eetateand  ^ecte,  the  amgneeJUeda  Ml 
io  be  deoiared  eniiUed  ta  the  rente  ^the 
esietee^  ew^feet  te  prior  ineumhramcee,  du' 
ring  the  Joimi  Ueee  y  A.  and  hie  wifei 
HMy  hjf  the  Lard  Chancellor  {aeermiing 
the  Fiee  Chaneeliar^e  decree),  that  the  wjfe 
teae  entitled  in  equitf  to  a  proMon  oat  ff 
the  rente /or  her  matntenance, 

Tbe  bill  WRs  illed  by  the  provtrioiial  Msigoee 
«f  the  Intolfent  Debtors'  Court,  against  Sir 
ThofBas  Mostyn  ChampneTs,  Lacly  Gbampoeys, 
-lib  wife,  and  otiier  defendants;  and  k  stated, 
mmoDg  other  things,  that  Sir  1  homas  had  taken 
the  Mnefit  of  the  Insolvent  Debtors'  Act  in 
1827,  and  again  in  1894,  and  executed  the 
«Bual  assi^ment  of  all  his  estate  and  effects  lo 
the  nrovisional  aMtgnee  of  that  Court,  in  trust 
for  bis  creditors,  and  that  the  plaSntitf  had 
fteen  duly  appointed  auch  proviskmal  assignee, 
in  place  of  a  former  assignee.  The  biH  then 
stated  the  will  of  Sir  Roger  Mos^n,  the  father 
of  Ladf  Champneya,  dated  in  1793,  by  which, 
after  giving  certain  annnities  to  his  ^iaughters, 
which  were  to  cease  on  their  marriage  respec- 
tively, he  devised  ail  hts  real  estates  to  trustees 
for  m  terra  of  500  years,  in  trust  out  of  the 
rents  and  profiu,  or  bv  uik,  to  nay  debts, 
lagacies,  nnnuities,  &c.  in  aid  of  hts  personal 
estate ;  and  subject  to  that  term,  he  devised  his 
estates  to  his  son,  Thomas  Mostyn,  for  life, 
"reminder  to  his  son's  sons  m  tail  ftiale,  &c. ; 
remainder  to  the  same  trustees  for  a  term  of 
1000  years,  on  trust,  after  any  of  his  daughters 
should  have  come  into  possession,  upon  foilure 
t>f  issue  of  his  son,  by  sde  or  mortgage  to 
raise  and  pay  to  each  of  his  other  daughters 
then  living  lOflOOL,  and  snhfect  to  the  trusts 
t>f  such  term^  to  the  use  of  his  eldest  daughter, 
Casex  Mostyn,  and  her  issue  in  tail,  with  re- 
mainder to  the  use  of  his  second  daogliter 
CLady  Champney's)  for  life,  remainder  to  her 
first  and  other  sons  In  tail,  with  rematnders 
over.  The  bill  then  stated  the  death  of  the 
leatafor  hi  1796,  and  of  the  testatoi's  only  son, 
without  issuci  in  1831,  and  the  previous  death, 
without  issue,  of  the  eldest  daughter ;  and  that 
liady  Champneys,  on  the  death  of  the  son, 
lieeame  enthledT  to  the  estates  as  tanant  for 
Ufe,  and  she  and  her  husband,  in  her  right, 
entered  into  receipt  of  ifhe  rettts  and  profits. 
It  then  stated  that  two  of  the  other  daughters 
ef  Ihe  tostator  remaining  unmarried,  were  en- 
titled to  their  annuities  under  the  600  years' 
tenn,  tMit  tiiac  all  the  other  annnities  and  l^a. 
ciot  had  been  paid,  and  that  the  sum  of  ^XfiWl. 
had,  under  a  decree  of  this  Court,  been  raised 
to  satisfy  the  tnuta  of  the  term  for  ssouring 


payniMt  of  the  dfobta,  and  that  att  Ihatstate^ 
ezeept  part  tncinded  in  a  former  mortffogt  of 
TiOOf.,  had  been  mortgaged  to  the  parties  who 
advanced  the  41,000^,  and  that  the  legal  estate 
In  all  4Ih^  property  was  vested  either  in  the 
mortgagees  of  the  41.000/.  oc  of  the  7000L 
The  bill  then  aUcged,  thai  owiag  to  the  legal 
estate  being  vested  in*  or  held  in  trust  for  Uio 
several  mortgagees,  the  plaintiff  was  unable  to 
obtain  possession  uf  the  landii,  or  to  enter  into 
the  receipt  of  the  reaU  and  profita  by  meao9 
of  any  legal  |Hrocess,  and  it  prayed  a  declara- 
tion of  ttie  title  of  the  plamttff  (as  such  as- 
signee) to  the  life  estate  of  Lady  Champneys 
in  the  property,  during  her  covertura^  subject 
to  the  prior  incumbrances,  and  for  consequen- 
tial reKef. 

Lady  Chaoqiaeys,  in  her  answer  to  the  bUl, 
ataled  that  she  had,  lu  order  to  enable  her 
hushaad  to  pay  his  debts,  given  up  the  benefita 
of  the  settlement  that  was  made  on  her  mar- 
riage, and  had  derived  no  maintenance  from 
her  husband  since  1824,  and  she  claimed  a 
settlement  and  maintenance  out  of  the  rente 
aad  profita  of  her  owa  estate. 

The  ease  was  heard  before  the  Vice  Chan- 
cellor in  July  last»  when  his  Honor,  by  Us 
decree,  declared  the  plaintiff,  as  such  assignee;, 
to  he  entitled  to  the  estates,  and  the  rente  and 
profita  thereof,  from  the  death  of  the  testator'a 
son,  during  the  coverture  of  Lsd^  Champneyi^ 
subject  to  tlie  prior  charges  and  incumbrancei^ 
and  that  Lady  Champneys  was  not  entitled  to 
any  eettlement  or  allowance  for  her  mainte- 
nance and  support  out  uf  the  rente  and  profita 
thereof,  and  lie  referred  it  to  the  master  to 
take  an  aceount  of  the  rents  and  profits  re- 
ceived hy  Sir  Thomas  Champneys  since  the 
date  of  his  last  discliar|(e. 

Lady  Champneys  appealed  from  that  decree. 

Mr.  Stuart  and  Mr.  Panru  In  support  of  the 

real ;  Mr.  IFigram  and  Mr.  Bevnolde  for 
plaintiff,  supported  the  yice  ChanoeUor^e 
decree.  Mr.  Jaofb,  Mr.  Rioharde,  and  several 
other  counsel,  were  for  different  defendants. 
The  line  of  argument  may  be  understood  fvom 
tiie  subjoined  judgment.  Besides  the  cases 
there  referred  to>  tht  following  were  cited  in 
the  ailment :  Prior  v.  Afitf,*  Elliott  v.  CV- 
deUfi  AguUer  v.  Agmler^  EmfarU  Thompeom 
in  re  Tmmpeonfi^  and  Roper's  Law  of  Husband 
and  1/l^fe,  paeeim.  It  was  said  in  the  argument 
that  the  estates  w  which  Lady  Champneys  took 
a  life  interest  under  lier  tsther's  will,  produced 
10,000/.  a-yeari  and  that  about  40,000/.  had 
been  paid  roto  Court,  under  a  former  decree. 
The  Lord  ChanceUorf  having  taken  time  to 
consider  the  case,  now  delivered  judgment. 
After  stating  the  bill  and  answer,  and  the 
decree  appealed  against,  his  Lordslup  pr»> 
eeeded  thus :— The  effect  of  this  decree  is  to 
give^  by  the  interposition  of  this  Court,  to  the 
asslgaees  of  an  insolvent  husband,  the  whole 
of  the  income  of  the  life  astate  of  the  wife; 
leaving'her  entkely  destitute.  I  have  not  had 
Ihe  advantage  ef  aeeing  any  note  of  the  judg- 


*  4  «ro.  C.  C.  138. 
c  Id.  414. 


b  5  Madd.  166. 
4  8  Scott,  dd6. 
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went  of  the  Flee  Chancellor,  and  %afc  therefore 
no  other  kaowledf^e  of  the  grounds  on  whieb 
bis  decree  was  founded,  than  what  I  was  able 
to  collect  from  the  artsrudients  of  counsel,  who 
appeared  before  me  in  support  of  it,  aiid,  as  I 
understand  the  arguments,  it  was  contended 
that  this  Court  will  not  secnre  a  provision  to 
the  wife,  unless  the  property  is  such  aa  to  be 
a  proper  subject  for  equity ;  and  in  this  csise, 
the  devise  fi»r  Lady  Champneys  is  of  a  lejfal 
estate  for  life,  and  It  was  by  the  accident  only 
of  the  prior  incumbrances  being  still  subsist- 
ing  tfiat  the  plaintiff  is  compelled  to  come 
here.    This  Court,  it  is  true,  for  many  pur- 
poses, acting  on  the  principle  of  following  the 
law,  will  deal  with  property  coming  under  its 
cognizance,  the  legal  estate  being  ouUtanding, 
according  to  the  riirhts  of  the  parties  as  they 
exist  at  law ;  but  that  is  far  from  being  uni- 
versally  true.    The  decree  in  Cholmondefy  v. 
Clinton,  and  the  cases  on  which  that  decree  is 
founded,  are  instances  to  the  contrary.  There 
are  many  ca^es  in  which  this  Court  will  not 
interfere  with  the  riijht  which  the  possession 
of  a  legal  estate  gives,  though  the  eflect  will  be 
directly  opposed  to  its  own  principles  as  ad- 
ministered between  parties  having  purely  equit. 
able  interests,  such  as  in  ca^^es  of  joint  incum- 
brances, without  notice,  giving  the  preference 
to  the  prior  incumbrancer  by  procuring  the 
legal  title.    It  may  be  regretted  that  the  rights 
of  parties  should  thus  depend  on  accident,  and 
"be  decided,  not  according  to  any  merits,  but 
iipon  grounds  purely  technical.    That,  how- 
ever,  has  arisen  from  the  jurisdiction  of  law 
and  equity  being  separated,  and  from  the  rules 
"of  equity  being  better  adapted  than  the  sim- 
plicity o'f  common  law  to  the  transactions  of 
society,  though  applied  to  suljjects  without  iu 
own  exclusive  jurisdiction,   having  in  many 
cases  been  extended  to  control  matters  purely 
subjects  of  the  jurisdiction  of  the  courts  of  com- 
mon law.     Hence  arises  the  well-known  and 
beneficial  role  of  this  court,  that  he  who  asks  for 
equity  roust  do  equity.    This  Court  refuses  its 
aid  to  give  the  pUiniiff  what  the  courts  of  com- 
mon law  would  give  him,  if  they  had  jurisdic- 
tion  to  enforce  it,  without  imposing  on  him  con- 
ditions  with  which  thisCourt  considers  he  ought 
to  comply,  though  the  subject  of  the  conditions 
is  one  which  this  Court  would  not  otherwise 
enforce.    If,  therefore,  this  Court  refuses  to 
assist  a  husband  who  has  abandoned  his  wife, 
or  the   assignee    of   an  insolvent    husband, 
without  securing  for  her  a  proper  maintenance, 
it  not  only  does  not  violate  sny  principle,  but 
acU  in  strict  conformity  with  the  rule  by  which 
it  regula:es  its  proceedings  in  other  cases.  The 
case  of  Lady  Etibank  v.  AUniolietfi  was  cited 
in  the  argument,  to  shew  that  a  wife  may  come 
into  this  Court  to  assert  her  title  to  a  seule- 
luent,  and  that  her  claim  does  not  rest  merely 
on  the  ground  of  compelling  the  husband  or 
assignee  seeking  equity,  to  do  equity.  But  here, 
as  the  assignee  is  plamtiff,  it  is  not  necessary 
to  go  beyond  the  facts  before  me.    If  that  case 
were  applicable  to  this,  it  would  only  prove 


tiiat  Lady  Champneys  might  have  eome  herself 
as  plaintiflr,  to  claim  that  which  she  novr  aaka 
to  have  imposed  as  a  condition  on  the  relief 
sooifht  by  her  husliand's  assignees!  but  the 
existence  of  that  higher  equity  would  nut  de- 
prive  her  of  that  which  she  now  asks.    On  a 
careful  examination  of  the  authorities,   I  do 
not  find  the  time  at  which  the  court  did  not 
assume  this  jurisdictitm  in  favor  dT  the  wife. 
In  Bosril  v*  Brander,^  in  which  the  wife  was 
mortgagee  in  fee,  nnd  the  decision  was  aeatnat 
her,  she  beinir  plaintiff,  the  Master  of  the  RoUs, 
recognising  the  rule  says,  "  ii  might  have  beea 
a  matter  of  different  consideration  if  the  a»sig> 
nees  bad  been  plaintiffs  in  equity,  and  desired 
the  aid  thereof  to  strip  an  unfortunate  widow 
of  all  that  she  had  in  the  world,  towards  the 
doing  of  which  canity  would  hardly  hare  leas 
its  assistance.''    Many  cases  came  aftenrards, 
in  which  the  principle  was  recognised.     His 
Lordship  cited  passages  from  the  judgmenta 
in  Burdon  v.  Deanjs  OiweU  v.  Praberi^  B^B 
v.  Afont^ymety,^  Broton  v.  Clarkji  Freeman  v. 
Parsley,^  Mitfbrd  v.  MUfwd}  and  fFrMt  a. 
Morlejf,^  and  then   proceeded  thu«:— »Froin 
these  authorities,  and  many  others  which  recog** 
nise  the  same  principle,  it  appears  that  thie 
equity  which  the  Court  administers  In  aeroriag' 
a  provision  of  maintenance  for  the  wi(e,  i« 
founded  on  the  well-known  rule  of  compelUog 
a  party  who  seeks  equity,  to  do  equity,  and  tc 
is  not  possible  to  conceive  a  case  more  strongly 
calling  for  the  application  of  that  rule  than  die 
present  case.    The  common  law  gives  to  the 
husliand  the  enjoyment  ot  the  life  estate  of 
the^  wife,  on  the  ground  that  he  b  liable  to 
maintain,  her,  and    makea    no    provision  ia 
the  event  of  his  failing  or  becoming  aoahle 
to  perform  that  duty.    If  the  wife's  life  eauta 
be  attainable  by  the  husband,  or  the  assignee 
of  the  husband  at  law,   the  severity  of  the  law 
must  prevail ;    but  if  it  cannot  be  reached 
otherwise^  than  by  the  interposiiioa  of   the 
court,  equity,  though  it  follows  the  law,  aad 
therefore  gives  to  the  husband  or  his  asaignee 
the  wife's  estate,  withholds  its  assistance  till  it 
has  secured  to  the  wife  the  means  of  aub«i«» 
tence ;  it  refuses  to  hand  over  to  the  assij^neea 
of  the  husband  to  the  exclusion  of  the  uif^  the 
income  of  the  property,  which  the  law  intend. 
ed  for  the  maintenance  of  both.    On  the  aatne 
principle  the  ordinary  interposition  of  thia 
court,  which  cpmpels  a  settlement  of  their 
property  ou  married  women,  was  originally 
fouuded,  though  the  wife  is  permitted  actively 
to  assert  her  equity  as  pUintiff;  and  if  sach  be 
the  principle,  what  difference  can  it   make 
when  the  assignee  of  the  husband  is  applying 
to  the  court  for  assistance,  to  obtain  the  pro. 
perty,  that  the  estate  of  the  mfe  is  not  a  trust, 
but  the  recovery  at  law  is  only  prevented   hj 
the  existence  of  a  prior  legal  estate?    It  hap- 
pens, however,  that  in  Oswell  v.  Probert  the 
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MtAle  of   the  wife  ffai  the  Mine  as  in  tfaU 
vMC,    (Hift  Lordship  bavingr  stated  that  case, 
aaid)  such  bein^  the  priociple  of  this  court,  and 
such  the  authorities  in  favour  of  the  wife,  no 
CB^e  has  been  referred  to  iu  support  of  the  de- 
cree.    It  may  he  thought  that  the  cases  of 
ff^aUers  v.  Saunden,^  and  Tudor  v.  Samyne,^ 
are  opposed  to  this  rule.    Ic  is,  however,  to  be 
observed  that  in  the  former,  there  had  been  a 
decree  before  the  assignment  to  t)ic  husband, 
ami  that  decree  may  have  been  for  payment  to 
him.    The  part  of  the  latter  case  which  ap- 
plies to  the  present,  is  not  easily  explained,  as 
it  appeiirs  from  the  case  that  the  rule  of  not  as- 
si»tiu;[r  the  husband  to  the  property  of  the  wife, 
%vithout  makinjic  provision  for  the  wife,  was 
then  (1692)  well  known.     It  was,  however, 
founded  on  the  decision  of  Sir  Edward  Turn' 
er*4  case,P  of  which  Lurd  Xottingham,  in  Pin 
V.  Hunt,^  expressed  irreat  surprise,  iu  which 
surprise  Lord  ffardwicke,  in  Jeteson  v.  Moul^ 
sen,'  seems  to  have  joined,  and  in  which  case  he 
says,  that  the  rule  that  the  husband  cannot  come 
into  this courtfor  the fortuneofhis wife,  istt  rule 
of  equity  founded  on  natural  justice.    I  l^ve 
caretiiUy  considered  the  decisiuns  on  this  sub- 
ject, and  have  ^ven  them  my  best  considera- 
ticio,  ivhich  I  thmk  it  n^hl  to  do,  when  I  have 
the  misfortune  to  differ  from  the  judf^e  whose 
deci:^ion  I  am  called  upon  to  review,  not  only 
from  the  respect  justly  due  to  such  decision, 
but  also  to  afford  to  the  parties,  or  those  who 
adviae  them,  the  means  of  weif^hing  the  value 
of  the  jud|(mcnt  1  feel  called  upon  to    pro- 
nounce ;  bui  I  think  it  ri^ht  to  ^uard  against 
the  snppositiDU  which  may  be  entertaiued  of 
mf  thinking  this  a  case  of  difficulty  or  doubt. 
I  did  not  feel  any.  such  difficulty  or  doubt  at 
the  time  ot  the  arguments,  and  none  has  been 
since  suggested  by  the  subsequent  considera- 
tiun  I  have  given  to  the  case.     I  must  reverse 
the  decree  of  the  Vice  Chancellor,  and  refer  it 
to  the  master  to  approve  of  a  provision  for  the 
maintenance  and  support  of  Lady  Champneys 
out  of  the  income  of  the  estate. 

SturgU  V.  Champnetft.  sittings  at  Lincoln's 
liin,  Auifust  3 1  and  at  Westminster,  Novem- 
ber 7, 1839. 


into  $aWng  order,  but  could  get  no  cargo, 
andai  the  end  of  Jpril  18^5  tailed /(tr 
Europe  in  ballast.     The  ship  w/s  lost  at  sea. 
The  jury  found  that  the  discharge  of  the 
crew  was  an  abandonment  of  the  voyage 
insured,     Ihe  Court  sustained  the  verdict, 
on  the  ground  that  \fnot  in  itself  a  devia- 
tion, the  discharge  (f  the  crew  was  in  itself 
strong  evidence  to  shew  (hat  the  delay  was 
unnecessary,  and  that  being  so,  it  would, 
amfiunt  to  a  deviation. 


Ouren'tf  Vencti. 
[Bt-fore  the  Four  Judges.] 

1N817RANCK. — DEVIATION. 

j4  vessel  was  insured  on  n  voyage  from  Liver- 
pool to  Sydney  and  back,  with  liberty  to  call 
ttndstau  for  the  purposes  of  the  voyage  at 
till  and  every  port  and  ports,  ^c,  on  either 
side  of  the,  Cape,  {the  Mauritius  being  ex- 
pressly mentioned)  such  calling  and  staying 
not  to  be  deemed  a  deviation.  The  vessel 
arrived  at  the  Mauritius  in  the  Spring  of 
1834,  but  could  get  no  homeward  cargo, 
jifter  the  season  was  over  the  master  dis- 
charged the  crew  and  laid  the  ship  up.  At 
the  beginning  of  the  next  season  he  put  it 
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This  was  an  action  on  a  policy  of  insurance 
effected  on  the   ship  Edward  CoUon.     The 

Kolicy  was   for  a  voyage  from  LiverpooPto* 
fobart  Town,  Launceston,  or  any  port  in  ^an 
Oieman's  Land;  thence  to  Sydney,  iu  New 
8outh  Wales;  during  the  stay  of  the  vessel 
there,   and   thence  back  to  any  port  in  the 
Uniied  Kingdom  ;  with  liberty  to  touch  at  any 
port  in  Van  Dieroan's  Land,  and  the  Mauritius 
also,  on  tlie  outward  or  homeward  voyage,  on 
either  side,  as  well  as  at  the  Cape  of  Good 
Hope  for  any  purpose  whatever.    The  policy 
also  declared  that  it  should  be  lawful  for  the 
vessel  to  touch  and  stay  at  any  ports  and  places 
whatever,  particularly  at  the  Mauritius,  aud  to 
take  in  and  discharge  goods  and  passengers, 
and  for  any  other  purpose  whatever,  without 
being  deemed  a  deviation  and  without  prejudice  ' 
to  the  insurance.     The  ship  was  valued  at ' 
3,500/.    It  sailed  from  Liverpool  in  1833,  and 
after  making  some  other  ports,  arrived  at  the ' 
Mauritius,  on  the  homeward  voyage  in  Feb. 
1834.    It  there  waited  for  a  cargo,  but  as  none 
could  be  obtained,  the  number  of  vessels  being 
considerable  and  the  nnmbcr  of  freights  small, 
the  captain,  who  had  made  every  exertion  to 
procure  a  cargo,  determined  to  lay  up  the 
ship,  which  he  did,  and  discharged  the  crew. 
In  the  following  Autumn  he  again  exerted 
himself  to  procure  a  cargo,  but  In  vain,  and 
having  waited  through  all  the  season  in  the 
hope  of  getting  his  ship  employed,  he  deter- 
mined on  returning  home  in  ballast.    He  ab> ' 
cordingly  sailed  in  March,  1835,  was  seen  and  . 
spoken  to  by  the  Daphne  when  out  at  sea,  on 
the  26th  of  that  month,  and  was  never  after* 
wards  heard  of.    The  ship  must  therefore  have 
gone  down  at  sea.    The  defendant  pleaded, 
first,  that  the  loss  did  not  occur  by  the  perils 
of  the  sea  during  the  contintnnce  of  the  rrsk 
insured  agaipst ;  and  secondly,  that  there  hud 
been  a  deviation.    At  the  trial  of  the  cause 
before  LdhI  Deaman,  at  the  8Tttin;;s  at  Guild- 
hall afterlast  Michaelmas  Term,  thealmve  facta 
having  been  proved  and  left  to  the  considera- 
tion of  the  jury,  they  retired  to  consider  of 
their  verdict,  and  when  they  returned  (the 
Lord  fyhief  Justice  having  in  the  mean  time 
left  the  Court)  they  gave  hi  a  written  paper,  in 
which  they  stated  that  they  found  for  the  de»  - 
fendant  on  the  plea  that  the  discharge  of  the 
crew  at  the  Mauritius  vitiated   the    policy. 
This  wus  afterwards  entered  as  a  verdict  for 
the  defendant. 

Sir  fF.  Follett  in  this  term  appeared  to  move ' 
for  a  rule  to  shew  cause  why  there  should  not 
be  a  new  trial.    The  question  was  whether  the 
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f  eisel  remained  a  reasonable  time  at  the  Mau- 
rltinfl,  and,  in  order  properlv  to  decide  the 

Suestlon,  the  jni^  ouf^bt  to  have  taken  into 
lieir  coDflideration  the  particular  circum- 
atancea  of  the  number  of  vessels  at  the  Mauri- 
dtts,  the  small  quantity  of  frei{(ht  there,  and 
the  necessity  of  the  ship  staying  till  it  could 
get  a  car^o.  The  jury  put  in  a  written  paper, 
atating  that  they  found  for  the  defendant  on 
the  plea  that  the  partial  discharire  of  the  crew 
vitiated  the  policy.  Ttiat  verdict  cannot  be 
sustained,  for  in  fact  there  is  no  such  plea  on 
the  record.  The  only  pleas  are  that  the  vessel 
was  not  lost  by  the  penis  of  the  sea,  and  that 
there  had  been  a  deviation  ;  on  the  first  plea 
it  Hras  clear  that  the  plaintiff  was  entitled  to  a 
verdict.  So  he  was  on  the  second.  The  Mau* 
riUtts  was  a  place  into  which  the  vessel  bad,  by 
the  terms  of  the  policy  itself,  a  right  to  go,  and 
it  stayed  there  no  longer  than  was  necessary,  and 
only  for  a  necessanr  purpose.  Under  such  cir< 
camstances  the  delay  was  perfectly  justifiable. 
In  Bttine  v.  Bell*-  a  ship  sailed  from  Spain, 
lieing  insured  from  a  loading  port  in  Spain  to 
London,  and  in  the  course  of  the  voyage  it  put 
into  Gibraltar  for  provisions,  which  could  not 
be  obtained  before,  on  account  of  a  scarcity  at 
the  pcMts  of  loading.  While  at  Gibraltar,  the 
vessel  took  in  some  chests  of  bullion,  but  as 
the  jury  negatived  the  going  into  Gibraltar,  or 
the  staying  there  for  any  purpose  but  that  of 
taking  in  necessary  provisions,  a  verdict  was 
found  for  the  plaiiUiff,  and  the  Court  sustaineil 
the  verdict.  In  Harley  v.  Bntgginfi  the  vessel 
lay  on  the  coast  of  Africa  for  two  months,  and 
tlie  Court  of  Common  Pleas  there  directed  a 
new  trial,  with  the  express  view  of  submitting 
to  the  jury  the  auestion  whether  it  so  stayed 
for  the  purpose  of  trading.  That  is  the  ques- 
tion which  ought  to  have  been  left  to  the  jury 
in  the  present  case.  If  the  vessel  stayed  at  the 
Mmiritius,  as  it  did,  for  the  purpose  of  trading, 
there  the  stay  at  a  port  which  was  included  in 
the  policy,  could  not  be  deemed  a  deviation. 
The  jpartial  discharge  of  the  crew  might  be  a 
fact  tor  the  consideration  of  the  iury  in  deter- 
mining the  question  of  reasonable  delay,  but 
if  the  vessel  was  at  the  Mauritius  for  the  pur- 
poses contemplated  at  the  time  the  policy  was 
entered  into,  its  stay  cannot  vitiate  the  policy. 
The  reasonableness  of  semliog  the  ship  on  an 
intermediate  voyage  was  a  question  left  for 
the  jury  in  On^er  v.  JenniafS^  by  Lord  JSlthn, 
and  that  direction  was  not  afterwarda  disputed. 
All  the  cases  turn  solely  on  the  question  whe- 
ther the'  ship  was  employed  on  purposes  dif- 
ferent from  the  voyage.  Here  the  employment 
was  in  pursuance  of  the  voyage  itself.  If  the 
delay  is  not  accounted  for,  the  underwriters 
are  discharged ;  Palmer  v.  Penning  s^  but  if 
it  ia,  and  it  appears  to  be  a  delay  in  pursuance 
of  the  object  of  the  voyage,  as  it  was  here, 
they  atill  continue  liable. 

Cur,  adv.  vuU, 
Lord  Denman  delivered  judgment  in  this 
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<  1  Comp.  505,  II. 

'  9  Brag.  460 ;  2  Moore  &  8.  6ir4. 


case.  This  ivaa  an  action  on  a  policy  of  inanr- 
ance  on  the  ship  Bdward  Colson,  for  a  voyage 
from  Liverpool  to  Sydney  and  Hobart  Town, 
out  and  home,  with  hberty  to  call  and  alay  for 
the  purposes  of  the  voyage  at  all  aad  every 
port  ana  places  on  either  side  of  the  Cape,  anck 
calling  and  staying  not  to  be  deemed  a  devia- 
tion. The  ship  arrived  at  Sydney  aad  then 
proceeded  to  the  Mauritras  where  it  arrived  in 
March  1S34.  It  stayed  thnNigh  that  vev  and 
until  the  month  of  April  1335,  wlien  findteg  it 
impossible  to  get  a  cargo  it  sailed  for  Europe. 
On  the  homeward  voyage  it  was  lost.  The  as- 
sured claimed  as  for  a  total  loss.  This  elans  waa 
resisted  on  the  gronnd  that  the  delay  at  the 
Maurittm  waaa  deviation,  and  thai  tlie  aMured 
having  in  the  interval  between  the  Spring  aea- 
sons  of  1334  and  1835,  discharged  the  crew,  the 
voyage  insured  must  be  considered  to  have 
been  abandoned.  The  jury  retemed  a  vctdict 
for  the  defendant  ftndiimf  that  there  kad  lieen  a 
deviation,  the  discharge  of  the  crew  ib  their 
opinion  amounting  to  one.  A  rale  baa  beea 
moved  for  to  set  aside  this  verdvet,  tat  the 
Court  does  not  see  any  reason  to  distwrk  the 
verdict,  as  the  evidence  appears  to  he  aatitiac 
tory.  The  Court  further  desires  to  aaj,  that 
thongh  the  mere  discharge  of  the  cieav  might 
not  be  in  itself  a  deviation,  il  waa  a  atrang  evi* 
denee  to  shew  that  the  delay  waa  nnneoeaaarf , 
and  sneh  delay  lieing  unaeceaaary  would  al- 
ready be  eoutvalent  to  a  deviation. 

Rnle  retuaed. — irring'  v.  Bmrmami^  H.  T. 
1840.  _ 

Comrnon  Jgdiswi. 
GoapoaATiON  nrs  law.— coNsraucnov. 

The  bjfe  law  of  a  eorporaiUm  mmsi  receive  m 
reasonable  consimetion,  aUhmtgk  iis  in- 
S^uage,  taken  liierallg,  migki  eppemr  incm- 
nsiem  ufitk  thai  consirucfum. 

This  was  an  action  of  debt,  and  the  declaca- 
tion  set  out  letters  patent  of  4  Wm.  &  Maty, 
incorporating  in  one  company  all  and  aiagoUr 
persons  using  the  trade  of  ponlterers,  or  aeU- 
ing  poultry  wares,  eoneya,  better  and  egga 
within  tlie  city  of  London,  or  within  feven 
miles  thereof,  by  the  name  of  the  "Maater.  War- 
dens, and  Assistants  of  the  Company  of  Poul- 
terers, London ;"  by  which  it  waa   declared, 
that  there  should  be  one  master,  four  ward^i^ 
and  sixteen  assistants  of  the  smd  company,  to 
be  chosen. and  elected  as  thereinafter  oaei^ 
tinned ;  and  that  tliey  should  have  power,  of 
uiakiug  such  reasonable  laws,  acts,  orders,  or» 
dinances,  and  constitutions  in  writings  as  to 
them  or  the  greater  part  of  them,  whereof  the 
master  and  one  of  the  wardens  for  the  tieae 
being  to  be  two,  should  seem  6t,  cood,  ami 
convenient,  according  to  their  beat  diMrretioo, 
touching  and  concerning  the  good  estate^order, 
and  government  of  the  said  company,  and-  of 
every  member  thereof ;  and  in  wliat  order  aa4 
manner  the  said  master,  wardena  and  aaeae- 
tants,  and  all  and  every  person  or  peraotta  be« 
ing  free  of  the  company  wiilun  the  BMta 
aforesaid,  should  demean  and  behare  thnsa 
selves,  as  well  as  in  all  and  singular  mattcrt^ 
causes  and  things^  touching  and  coocenung 
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tk»  iM  eompBBjr  or  uiytktBg  thereaoCo  ap» 
pertainini^,    with   power  of   Impbsinj^  fines 
to  be    reeofored   by   octioii   or   debt,  &c. 
Tlie  declantioii  then  stated  the  acGepttnce 
of  the  letters  patent  by  the    company  and 
thai  the  said  company  was  afterwards  made 
a  Li?ery  Company  ot  the  City  of  London; 
and  went  on  to  aver,  that  in  the  year  1692,  a 
eertaio  reasonable  ordinanea  in  writinf^  was 
made  at  a  eonrocation  of  the  master  and 
wardenr,  by  whicb  it  was  ordered  and  establish^ 
ed  that  the  master,  wardens,  and  assistants  of 
the  said  compimy  for  the  tirae^  beiag^,  or  the 
Ifreater  pari  of  them,  from  time  to  time,  and 
at  aU  timet  thereafter,  ivhen  and  so  often  as 
they  should  think  it  convenient  or  find  it  need- 
fnl,  should  and  might  call,  nominate,  choose, 
and  admit  into  the  livery  or  dothini;  of  the 
•aid  company,  such  and  so  manyp^«»a«  Mn^ 
fr^mt^  of  the  said  company,  as  they  should 
tUnh  oMety  lionest,  and  of  ability,  to  be  called 
and  admitted  into  the  said  Uvery;  and  that  every 
paten  who  should  be  so  called,  elected,  and 
ehosen  into  the  said  livery,  and  should  refuse 
or  deny  to  be  of  the  same  livery,  not  having 
any  such  lawfol.  Just  ot  reasonab fe  cause  or  ex- 
ame  for  su^  hk  refusal  and  denial,  as  by  the 
master,  &c.  should  be  judged  sufficient,  should 
for  every  time  of  such  his  refusal  or  denial,  for- 
feit and  pay  to  the  master,  &c.  for  the  time  be- 
kgt  fo**  Vbk  ifte  of  the  said  company,  the  sum  of 
l(V.    The  declaration  further  set  out  the  con- 
firmation of  this  ordinance,  and  notice  to  the 
^^Ddant  of  the  premises ;  and  that  the  de- 
fondant  was  on  the  6th  March,  1828,  duly  ad- 
mitted to  the  freedom  of  the  Poulterer's  Com- 
pany, and  was  aftenvards  duly  admitted  to  the 
foeedora  of  the  City  of  London,  and  became  a 
freemen  of  the  Gtv  of  London  as  a  poulterer ; 
and  that  the  defenaant  so  being  such  freeman, 
afterwards  on  the  9th  March,  1838,  the  greater 
part  of  the  master,  wardens,  &c.,  at  a  court  of 
the  company,  held  at  the  Guildhall  of  the 
city  cf  London,  thinking  the  defendant  a  meet, 
bones t  person,  &c.,  did  nominate  and  call  him 
into  the  Nvery  and  clothing  of  the  said  com- 
pany, and  thereof  gave  notice  to  the  defendant, 
and  required  him  to  attend  at  a  court,  to  be 
held  bvthem  on  28th  June,  1838,  at  which 
coort  tney  were  ready  to  admit  him  ;  but  that 
though  he  had  no  good  cause  or  excuse,  he 
rrfaaed  to  attend  or  be  admitted  to  the  liverv, 
whereby  an  action  had  accrued  to  the  said 
maater,  wardens,  &c.,  to  demand  and  have  of 
and    from  the  defendant    the  sum    of  10/. 
Breach,  non-payment.    General  demurrer  and 
joinder. 

Mieilat  supported  the  demurrer,  and  con- 
tended that  the  bye-law  set  out  in  the  declara- 
tion Was  V(iid,  a«  It  purported  to  extend  to  all 
fireemen  of  the  company,  whereas  none  can  be 
Ihrerynien  who  are  not  also  freemen  of  the  city 
of  £«ondon.    ft  is  admitted  that  there  are  many 
fhee  of  the  company  who  are  not  fVee  of  the 
city.     Now  a  law  that  imposes  on  its  members 
the  necessity  of  taking  on  themselves  an  office 
to  wllich  they  are  ineligible  is  void,  much  more 
when  the  body  making  that  law  has  not  the 
power  of  giviog  snoh  members  the  qualifica- 


tions  reifuisite  for  taking  (he  office.  In  The 
Matter  mid  Wurdera  of  ike  InnhoUer'%  Com- 
pony  V.  Gkdhiil,^  which  was  an  action  similar 
to  the  present,  the  declaration  omitted  to  al- 
lege that  the  defendant  was  a  freeman  of  the 
city  of  London,  as  well  as  a  freeman  of  the 
particular  corporation,  and  on  that  ground  it 
was  held  bad  on  special  demurrer.  In  this 
case  it  is  truly  averred  that  the  defendant  was 
a  freeman  of  the  city  of  London  as  well  as  of 
the  corporation,  but  that  does  not  establish  the 
validity  of  the  bye-law  itself :  that  averment  in 
its  terms  shews  the  bye-law  to  be  bad. 

Barstow,  contra  — ^The  bye-law  must  receive 
a  reasonable  construction,  and  it  will  not  be 
intended  that  the  company  will  elect  persons 
to  the  livery  who  are  not  qualified ;  but  the 
presumption  will  be  the  other  way.  The  Master 
^•c.,  of  the  Fintnerti'  Como.  v.  Pmieyfi  City 
of  London  v.  Vanoker  f  the  Ijondon  Tobacco 
Pipe  Makers'  Camp,  v.  fVoodroffeA  In  the  last 
of  these  cases  the  word  '*  persons"  was  held  to 
be  confined  to  eligible  persons*  That  case  it 
not  to  be  distinguished  from  the  present.  If 
the  defendant  was  ineligllile  to  tne  livery  iiy 
consequence  of  not  being  free  of  the  city,  that 
fact  should  have  been  pleaded  by  him. 

Meltor,  in  reply. — ^There  the  office  in  ques- 
tion was  that  of  warden  of  the  company,  and 
consequently  a  corporate  office,  the  qualifica- 
tions for  winch  were  entirely  matter  for  the  re- 
gulation of  the  company  itself:  here,  a  new 
qualification  is  made  necessary  by  a  power  over 
which  the  company  have  no  cootrok  This  is 
not  merely  a  corporate  office;  by  being  a 
liveryman,  rights  are  acquired  beyond  the  scope 
of  the  corporation. 

Cur,  adv.  vult. 

Tlndai,  C.J. — The  question  turns  on  the 
validity  of  the  bye-law  set  out  in  the  declara- 
tion, by  which  it  was  ordained  that  the  master, 
&c.,  might  nominate  to  the  livery  such  and  so 
many  persons,  being  freemen  of  the  company, 
as  they  should  thini:  meet,  honest,  and  of  abi- 
lity, and  it  is  objected  that  the  bye-law  em- 
pewers  the  company  to  call  in  and  nominate 
to  the  livery  otner  than  freemen  of  the  city. 
It  was  argued  that  it  is  necessary  that  a  per- 
son so  nominated  should  be  a  freeman  or  the 
city,  as  well  as  of  the  company ;  and  as  the  in- 
corporation  of  this  particular  company  ex- 
tends to  the  distance  of  seven  miles  beyond  the 
city  of  London,  there  may  be  many  who  are 
freemen  of  this  company  Without  being  free- 
men of  the  city.  If  the  bye-law  is  to  he  con- 
strued according  to  the  letter,  it  would  cer- 
tainly, according  to  the  terms  of  it,  ejcteud  to 
persons  not  being  free  of  the  city;  and  accord- 
ing to  the  Judgment  of  Foster,  J.,  in  The  Master 
and  Wardens  of  the  fnnholders'  Company  v. 
Giadkill,  might  be  fairly  contended  to  be  void, 
as  including  persons  not  properlv  eligible  to 
the  livery,  we  think,  however,  tnat  the  bye- 
law  must  receive  a  reasonable  construction, 
and  that  the  persons  mentioned  in  it  must  be 
taken  to  mean  persons  properly  qualified  in 


•  Sayer^s  Rep.  274. 
«  Carth.  480. 


b  1  Burr.  240. 
«"  7  B.  &  C.  852 
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other  respectt,  tcoordin^  to  the  case  of  7%^ 
London  TdbucethPipe  Maker*i  Campaity  ▼. 
fToodroffe.  We  cannot  distiofniiah  that  ca«e 
from  the  present,  and  our  judgment  niuat 
therefore  be  for  the  plaintiff*. 

Jadgment  sccordinifly. — The  Af asters,  fFar* 
dens,  Sfc*  of  the  Poulterers*  C*imp«tny  r.  PhiU 
lips,  H.  T.  1840.    C.  P. 
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lloiial  9Mmt. 
Brighton  Small  Debts  Court. 

VtauU  ai  M^artift, 

Copyholds  Enfranchisement.    Ld.  Brougham. 

'[In  Selcrt  Commiliee.] 
Frivolous  Suits  Act  amendment,  touching  cM/«. 

iKor  second  rending.]        Lord  Denman. 
Inhabiiants  Evidence. 

[fn  Committee.] 
Vagrnnts'  Removal. 

[For  third  reading.] 
Bolton  Small  Debts  Court. 

[In  Committee.] 
For  fiicilitating  the  Administration  of  Justice. 

[For  second  reading.]    Lord  Chancellor. 
For  the  commutation  of   Manorial    Rights. 

SF4»r  second  reading.]     Lord  Redesdule. 
efining  the  powers  of  the  Metropolitan 
Police  Justices. 
[In  Committee.  See  p.  420.  ante"] 

Mjirqms  of  Normiinby. 
For  giving  Summary  Protection  to  the  publi- 
cation of  Parliamentary  Papers. 
[For  second  reading.] 

I^auit  of  Cammoni?. 

To  amend  the  Law  of  Copyright. 

[In  Committee.]  Si r.  Serjt.  Talfonrd. 

To  extend  the  Torm  of  Copyright  in  Designs 

of  woven  Fabrics.  '  Mr.  £.  Tennaut. 

[In  Committee.]^ 

To  carry  into  effect  the  Recommendation  of 

the  Ecclesiastical  Commissioners. 

Lord  J.  Russell. 

To  extend  Freemen  and  Burgesses'  Right  of 

Election.  Mr.  F.  Kelly. 

Drainage  of  Lands.  Mr.  Handley. 

[Ill  Committee.] 
To  amend  Tithes  Commuta*ion  Act. 

[ Passed.]  Sir.  £.  Knatchbull. 

Small  Debt  CourU  for 
Aston* 

Biirkstfin  Ash,         Tavistock, 
Liverpool,  Newton  Abbott, 

Miiryleb  ne.  Wakefield  Manor. 

Summary  Conviction  of  Juvenile  Offendrrs. 

[In  Comifiiitee.]  Sir  E.  Wilmot. 

To  amend  ihe  Couuty  Constabulary  Act. 

Mr.  F.  Maule. 
To  amend  the  Laws  of  Turnpike  Trusts,  and 
to  allow  Unions.  Mr.  Maekinnon. 

Prikons  Act  Amendment. 
[In  Cummittee.] 


To  contoHdate  and  amend  the  Law  of  Seiren: 
[In  Committee.] 

To  give  Summary  Protection  tu  peraons  em- 
ployed in  the  publication  of  Pbrltamentary 
Papers.   [Parsed.]  Lord  J.  Rmaell. 

To  icpfove  the  High  Court  of  Admtraltj. 

PARLIAMBNTAnT  PPITILBOK. 

The  following  clause  has  been  added  to  the 
Bill  for  giving  Summary  Protection  to  the 
publication  of  Parliammtary  PSipera : 

That  in  every  such  civH  proceeding,  within 
fortV'-eight  houra  after  the  deliverv  of  snrh 
certificate  and  affidavit;  the  defendant  shall 
cause  a  notice  in  writini!  to  be  delivered  a^  the 
residence^  office,  or  lodgings  of  the  pluntilf 
or  of  the  attorney  of  the  plaintiff,  aa  the  case 
may  be,  indorsed  on  the  writ,  in  which  notice 
it  shall  he  stated  that  such  proceeding  i«  atayed 
pursuant  to  this  act. 

EASTER  TERM  EXAMINATION. 


As  the  term  ends  on  Wednesday  the  I3tii 
May,  the  earlieat  day  on  which  the  ezainina* 
tion  can  Uke  place  will  be  Monday  the  4lb 
May.  It  will  probably  take  place  on  Taesday 
the  5th. 

The  nnmber  of  applications  ioclnded  in  the 
printed  list  for  next  term  is  1^2;  but  deduct- 
ing  the  names  of  tbo5e  already  examined  and 
passed,  and  seveml  who  have  omitted  to  give 
notice  of  examination,  we  understand  the 
number  of  candidates  at  present  ia  133.  Pro- 
bably a  few  more  may  be  added  by  leave  of  the 
Court  or  a  Judge. 

There  seems,  thrrefore,  to  be  no  falling  off 
in  this  branch  of  the  profession. 

THE  EDITOR'S  LETTER  BOX. 


The  letters  on  Powers  coupled  with  Interest, 
and  on  the  proposed  Articled  Clerka'  Club  ahall 
be  attendeu  to. 

We  think  the  letter  of  W..F.  is  not  ao  judj. 
cious  as  we  could  have  wished  it  to  be»  and  it 
would  be  premature  to  publi»h  it  till  the  Hooae 
of  Lords  has  come  to  a  derision. 

**  A  Constant  Reader "  should  make  aome 
search  himself  into  the  question  be  autes, 
before  calling  on  other  correapondenta. 

Has  not  the  point  on  the  33d  section  of  the 
Wills  Act  been  sufficiently  diacntced  ?  We 
will,  however,  consider  the  furtiier  letter  wluc^ 
we  huve  received. 

The  same  remark  applies  to  the  aubject  of 
Powers  of  Appointment  in  Purchase  Drcds. 

The  queethm  on  the  power  of  Coroners  «o 
compel  Attorneys  to  serve  aa  Jurymen  on  In- 
f{ue6ts  shall  be  noticed. 

Letters  for  the  editor  of  this  work  ahoidd  be 
addressed  to  the  office.  No,  67»  Cluuictry 
Lane. 


tl^t  it^gal  i&hwvhtv^ 
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«  Quod  magis  ad  nos 


Pertinet,  et  nescire  malum  est,  agitamus." 


Ho  RAT. 


REMOVAL  OF  THE  COURTS  FROM 
WESTMINSTER. 


-Ws  lately  noticed  an  able  pamphlet  in 
favour  of  the  removal  of  the  Courts  from 
Westminster  Hall  to  the  neighbourhood  of 
the  Inns  of  Court,  (see  p.  341,  ante).  The 
subject  appears  to  excite  considerable  at- 
tention at  the  present  time,  and  we  have 
heard  from  various  sources  tliat  some  active 
measures  are  in  progress  for  bringing  the 
question  before  Parliament. 

Having  in  our  former  article  stated  the 
arguments  in  favour  of  the  removal,  we  now 
proceed  to  lay  before  our  readers  the  objec- 
tions thereto,  and  the  answers  which  the 
Author  of  the  pamphlet  has  given : — 

*'  The  obfectiom  which  have  been  made  to 
the  removal  of  the  Courts  of  Law  from  West- 
minster, hitherto  put  fonvard,  were  alluded  to 
in  the  delrate  in  the  House  of  Commons  on  the 
9rh  of  February,  1836,  on  Mr.  Hume's  motion, 
*'Thal   the  Building  Committee  of  the  new 

Houses  of  Parliament  mlifht  be  instructed  to  ,  ^«-..«(^  w.^»-.    ^r » 

reconsider  the  fitness  of  tLe  intended  site."    of  the  Houses  of  Parliament  miirht  occasion 


together  from  their  present  inconvenient  situa- 
tion. I  would  send  them  to  Lincoln's  Inn 
Fields,  into  the  immediate  neighbourhood  of 
the  lawyers.  Let  them  be  altogether.  This 
would  be  more  convenient  to  the  public,  and 
more  convenient  in  eviery  respect  to  the  lawyers 
themselves.  I  have  scarcely  ever  visited  any 
courts  of  justice  arranged  so  inconveBiently» 
or  with  so  little  accommodation,  as  our  present 
court's  I  and  although  a  great  deal  of  money 
has  been  expended  in  fitting  them  up,  I  do  not 
think  that  any  loss  would  be  sustained,  but 
that,  on  the  contrary,  great  public  convenience 
would  be  obtained,  by  getting  rid  of  them  aU 
together.    Judges  and  lawyers  are  very  proper 

f>erson8  to  carry  into  effect  the  acts  of  the 
egislature,  but  they  have  no  necessary  con- 
nexion with  the  proceedings  of  this  bouse; 
they  are  altogether  distinct' 

•*  Sir  Frederick  Pollock,^*  With  regard  to 
those  members  of  the  profession  to  which  I 
have  the  honour  to  belong,  and  who  are  also 
members  of  this  house,  I  apprehend  it  is  a 
matter  of  indifference  to  them,  whether  the 
House  of  Commons  be  situated  in*  the  vicinity 
of  Westminster  Hall,  St.  James's  Palace,  or 
Charing  Cross.    Even  supposing  tlie  removal 


On  that  occasion,  (he  separation  of  the  Houses 
of  Pdrliament  from  the  Courts  of  Law  was 
incidentally  touched,  on,  and  the  followint^ 
passages,  referring  to  the  8uf»jcct,  arc  quoted 
from  tbe  Mirror  of  Parliament : — 

"9th  February,   1836.— Mr.  Hume.^'l  do 
not  go  80  far  as  to  spy,  that  the  neighbourhood 
of  the  law  Conrts  is  bad,  but  I  am  free  to  con- 
fess, that  1  would  rather  be  at  a  distance  from 
thein.^    I  know  it  U  held  by  many,  that  the 
situation  is  convenient  for  those  lawyers  who 
have  to  attend  the  house ;  but  looking  at  the 
small  number  of  those  gentlemen,  compared 
with  the  other  members  of  the  house,  I  do  not 
think  that  their  convenience  ought  to  weigh 
much,  if  there  are  other  circumstances  to 
counterbalance  it.    I  may  be  accused  of  wish- 
ing' to  effect  a  "radical  change  in  this  respect, 


because  I  would  remove  the  courts  of  law  al«  |  Pall  Mall. 
vol.  xzx,«*iro.  682. 


inconvenience  to  the  members  of  my  profes- 
sion, I  am  quite  sure  that  not  one  of  them 
would  be  found  to  let  any  personal  considera- 
tion of  that  sort  prevail  against  what  migl\t  be 
considered  the  general  convenience   of  the 
members  of  the  Houses  of  Parliament.    /  re- 
peat, however,  thai  the  site  of  the  Houses  of 
Parliament  is  a  matter  of  perfect  indifference  to 
the  gentlemen  ufthe  bar.     It  is  undoubtedly 
true  that  the  Courts  of  Law  sit  a  certain  por- 
tion of  the  year  in  Westminster  Hall ;  but  it 
is  also  true  ihi  t  the  Courts  of  Equity  nt  a  much 
longer  time  in  Lincoln's  Inn,  as  also  does  the 
Court  which  I  chiefly  attend,  at  the  Gmldhali, 
in  file  City  of  Loudon,  or  in  its  immediate 
neighbourhood.    Fur  my  own  part,  I  should 
care  little  whether,  after  my  hours  of  business, 
I  went  from  Guildhall  to  Westminster,  or  to 
But  there  is  a  class  of  persons 
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Removal  of  the  Courts  from  Westminster. 


belonging  to  the  legal  profession, — I  mean  the 
solicitors  and  attorneys, — and  a  portion  of  the 
public  connected  with  the  administration  of 
jastiee,  to  whom  I  believe  the  proximity  of  the 
Houses  of  Parliament  to  tha  place  where  jus- 
tice is  adminis|eriedji  is  of  the  greatest  impor- 
tance at  the  time  when  the  House  of  Lords  is 
sitting  as  a  Court  of  Appeal,  and  when  com- 
mittees of  the  House  of  Commons  ar«  engaged 
on  business  which  requires  the  assistance  of 
gentlemen  of  the  bar.  Because  if  the  Houses 
of  Parliament  were  to  be  removed  from  the 
place  were  justice  is  administered,  and  where 
the  members  of  the  bar  congregate  together, 
it  would  be  impossible  for  solicitors,  engaged 
in  parliamentary  business,  to  obtain  that  assist- 
ance and  advocacy  which  they  might  desire, 
or  the  House  require,  without  putting  their 
clients  to  a  very  great  expense.  Either  the 
business  would  remain  for  aJength  of  time 
unsettled,  or  be  done  indifferently.  I  do,  there- 
fore, think  it  would  be  a  matter  of  great  in- 
-convenience  for  those  who  might  have  business 
to  transact  with  the  House  of  Lonis,  or  the 
Committees  of  either  House  of  Parliament,  if 
there  were  such  an  entire  removal  of  those 
Houses,  as  I  should  look  upon  their  removal 
.  to  St.  James's  Palace,  or  the  hack  of  the  Mews 
to  be.  It  is  not  for  any  personal  interest  of 
,  my  own,  or  that  of  any  member  in  this  House 
^  belonging  to  the  same  profession,  that  I  have 
thought  it  necessary  to  make  these  few  obser- 
vations, but  for  the  benefit  of  those  connected 
with  it  who  are  absent,  and  such  portion  of 
the  public  as  would  be  affected  by  the  proposed 
changes.' 

"  Sir  Robert  Peel,--''  I  entirely  agree,  that  if 

all  other  things  were  nearly  balanced,  historical 

recollections  ought  to  be  considered  of  some 

.iioportauce.    *    *     *    It  is  also  of  some  im- 

{>ortance  that  the  Houses  of  Parliament  should 
le  in  the  neiehbonrhood  of  the  Law  Courts, 
were  the  judges  are  accustomed  to  sit,  and 
•where  those  counsel  and  other  gentlemen  in 
the  legal  profession,  by  whom  the  parliamentary 
and  other  bi^iness  is  usually  transacted,  are 
in  the  habit  of  attending ;  for  the  near  vicinity 
gives  the  house  the  command  of  the  services 
and  assistance  of  the  first  men  of  the  profes- 
sion. This  is  important,  especially  after  a 
general  election*  and  I  much  doubt  whether 
.we  should  retain  this  advantage  if  the  Courts 
•were  removed  to  any  distance  from  us." 

"  The  reasons,  then,  for  the  present  site  are — 
*'  I.  That  those  members  of  parliament  who 
are  at  the  bar  find  it  convenient. 

*'  2.  Tliat  the  contiguity  of  the  judges  and 
'the  bar  to  the  Houses  of  Parliament  affords 
assistance  to  the  Houses  and  to  solicitors, 
which  they  would  not  otherwise  receive. 

"1.  As  to  the  first  point,  Mr.  Hume's  an- 
swer, that  the  personal  convenience  of  those 
^embers  of  parliament  who  practise  at  the 
bar,  and  uho  are  very  few  in  number,  ou^ht 
not  to  govern  a  public  (|uestion  like  the  pre- 
sent, and  the  disclaimer  on  their  behalf  by 
Sir  Frederick  Pollock,  of  any  desire  to  have 
lb«ir  convenience  considered,  to  which  there 


is  no  doubt  they  will  all  cordially  subscribe, 
are  all  we  need  notice  on  this  head*. 

"2.  It  is  in  no  way  necessary  to  the  public 
service,  that  the  iudges  should  sit  in  the  neigh- 
bourhood of  parliameiit.  It  is  but  rarely,  and 
on  solemn  occasions,  that  they  are  called  upon 
to  advise  the  House  of  Lords ;  and  with  the 
House  of  Commons  they  have  no  connexion. 
The  force  of  the  second  objection,  then,  is 
this  :  that  the  House  of  LonU,  and  the  com- 
mittees of  both  Houses,  can  at  present  he  at- 
tended by  barristers,  with  more  convenience 
to  the  Houses,  and  at  less  expense  to  the 
public,  than  if  the  Courts  and  parliament 
were  separated.  But  let  the  extent  of  this 
convenience  be  clearly  understood.  I^liament 
generally  sits  frogn  the  beginiung  of  February 
till  the  middle  of  August,  about  twenty-six 
weeks,  or  one  hundred  and  eighty-two  days ; 
but  out  of  this  time  the  equity  bar  ia  at  West- 
minster only  ?f irty-four  days,  and  the  common- 
law  bar,  at  the  most,  eighty  days ;  which  latter 
number,  as  it  includes  the  first  fortnight  in 
February,  during  which,  in  general,  there  is 
no  parliamentary  business  calling  for  tlie  ser- 
vices of  the  bar,  nmy  be  reduced  to  m^-at 
days. — Thus,  Parliament  only  enjoya  this  sup- 
posed convenience  for  about  one-tnird  of  the 
session,  and  it  cannot  be  said  it  experiences 
any  want  of  professional  assistance  during  the 
remaining  two- thirds  of  the  session. 

"But  Sir  Frederick  Pollock  considers  it 
would  be  impossible  for  solicitors,  in  case  of 
a  separation  of  the  houses  and  the  Courts,  to 
obtain  the  assistance  of  the  bar,  '  withoat  pat- 
ting their  clients  to  a  very  great  expense.' 
His  meaning  is,  that  the  bar  would  not  attend 
the  Houses  of  Parliament  without  higher  fees 
than  they  receive  at  present.    Counsels'  par- 
liamentary fees,  as  is  well  known,  are  regulated 
on  a  very  handsome  scale — ^they  are  more  than 
double  the  ordinary  Court  fees;  and,  in  addi- 
tion to  these,  they  receive  a  special  fee  of  ten 
guineas  for  each  attendance.    Now,  let  it  be 
observed,  (for  it  seems  to  be  an  entire  answer 
to   the  doubt  thrown  out  by  Sir  Frederick 
Pollock),  that  precisely  the  same  fees  wrepaid 
whether  the  Courts  are  sitiinir  at  Wesiniinater 
or  elsewhere,  and  counsel  willingly  attend,  on 
these  terms,  from  Guildhall  and  from  Lincoln's 
Inn,  and  even  refrain  from  going  circuit  to 
hold  parliamentary  briefs.    In  truUi,  the  Ihi»- 
ness  being  very  easy,  very  agreeable,  and  beiB|^ 
considered  by  the  bar  very  lucrative,  tliere  Is 
much  inducement  for  them  to  accept  it.    The 
most  serviceable  and    most   succesaful  pnr- 
liamentary  advocates  are  those  who  devote 
themselves,  chiefly  or  entirely,  to  that  kind  of 
business ;  and  it  is  more  advantageooa  to  the 
public,  as  well  as  more  convenient  to  the  cou- 
mittees,  to  have  the  attendance  of  geoUemea 
of  experience  in  parliamentary  practice  and 
precedent ;  hence  the  leaden  may  almoct  he 
said  to  form  at  the  present  time  a  distinct  hnr, 
and  the  casual  practitioners  are  mostly  jnaiora, 
whose  numbers  will  be  found  to  he  quite  ia. 
considerable.    The  business  of  the  coBimitteea 
being  of  a  cundnuous  nature,  unlike  the  brief 
and  varying  subject-matten  of  the  law 
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the  leaden  Id  AiU  Ceuri  practice  are  ieldom 
found  there — they  conld  DOt  afford  the  detea- 
tion  from  da^  to  day,  anleta  they  accepted 
additiooal  business  of  the  same  kind,  in  wnicb 
case  they  abundantly  compensate  themselves 
for  the  sacrifice  of  their  ordinary  occupations, 
and  assume  for  a  time  the  character  of  par- 
fiamentary  advocates. 

But  the  whole  objection  has  been  disposed 
of,  by  having  shewn  that  the  bar,  when  attend- 
ing; parliament  receive  and  are  content  with 
the  same  remuneration  wherever  their  Courts 
may  be  sitting ;  and  the  practice  is  the  same 
upon  appeals  m  the  House  of  Lords.  Thus  it 
would  appear,  that  the  apprehension  of  any 
want  of  attendance  on  the  part  of  the  bar,  or 
any  additional  cost  to  the  public  from  the  re- 
moval of  the  Courts,  is  altoj^ether  unfounded ; 
but  were  it  otherwise,  the  parliamentary  busi- 
ilem  of  appeals  and  private  bills,  employinfif, 
as  it  does,  only  a  few  professional  persons,  and 
not  callinj^  for  so  strict  an  economy  in  the 
transaction  of  its  detail,  cannot  bear  compa- 
fiaon  in  importance  with  the  general  adminis- 
tration of  Uie  law  by  the  superior  Courts,  en- 
gaging the  services  of  the  vast  body  of  the 
profeiiion,  and  demanding  every  possible 
abridgment  of  time  and  expense. 

And  let  it  not  be  supposed  that  the  solicitors 
and  attorneys  are  opposed  to  the  removal  bf 
the  Courts.  The primd  facie  inference,  drawn 
firom  the  residence  of  the  majority  of  their 
body  in  the  law  district,  is  affirmed  by  the  fact, 
that  the  committee  of  the  **  Incorporated  At- 
torneys of  England  and  Wales,"  some  few 
years  back,  under  less  favourable  circumstances 
than  the  present,  made  an  attempt  to  effect 
that  object,  and  the  announcement  to  the  an- 
nual meeting  of  their  members  of  the  diffi- 
culties  they  had  met  with,  was  received  with 
ireneral  expressions  of  regret.  At  the  same 
tune,  it  is  true  that  no  men  are  so  patient 
onder  inconveniences,  so  little  disposed  to 
improve,  or  so  little  accustomed  to  combine, 
a«  lawyers ;  but  the  present  is  a  case  in  which 
their  own  comfort  and  their  clients'  interests 
€9sdl  upon  them  for  exertion. 

The  writer  of  thia  statement  of  "  Facts 
for  the  consideration  of  Parliament,"  thus 
coxtdudea : 

*^It  has  thus  been  shown  that  the  site  of 

IVeatnrinster  Hall,  adopted  originally  without 

▼ieDT  to  the  convenience  of  suitors,  has  become 

prejudicial  in  many  respects ;  that  it  occasions 

to  the  legal  professions  a  needless  sacrifice  of 

time,  expense,  and  personal  comfort;  that 

tlieiice  arise  daily  and  hourly  hindrances  in 

the   administration  of  justice  during  a  large 

portion  of  the  year  i  that  the  evil  and  the  cost 

of  tbeae  delays  fall  upon  the  suitors  i  and  that 

the   uncentral  position  of  Westminster  Hall 

iiBposea  an  additional  charge  and  inconve- 

Dlence  on  the  public :  that  these  disadvantages, 

ijnawoidably  incident  to  Westminster  Hall,  are 

not   compensated  in  regard  to  the  business  of 

jtn  own  Courts,  by  any  one  convenience  of  a 

petbii^  nature,  and  that  the  facilities  which 

parliamentary  businesa  is  supposed  to  derive 


from  the  present  iiTrnaflnn  of  the  Courts,  and 
on  account  of  which  the  ^e  in  question  is  de- 
fended, are,  as  far  as  public  interests  are  con- 
cerned, comparatively  unimportant;  and  as 
the  objection  is  founded  on  the  policy  of 
placing  the  Courts  in  that  neighbourhood  or 
proximity  moit  convenient  to  thepvblic  intereite, 
the  principle  is  one  which,  coming  in  aid  of 
the  argument  here  adduced,  or  rather  bdng 
itself  the  ground  of  that  argument,  must  en- 
gage all  who  feels  its  force,  in  favour  of  the 
removal  of  the  Courts  to  the  law  district  of  the 
town.  The  site  it  is  proposed  to  substitute 
has  been  shown  to  possess  in  a  remarkable 
degree  all  those  advantages  in  which  West- 
minster Hall  is  deficient.  It  has  been  also 
shown  that  the  necessity  which  has  now  arisen 
of  providing  new  Courts,  and  better  accom« 
mooation  for  the  increased  and  still  increasing 
demands  of  the  suitors,  and  of  expending  a 
large  sum  in  effecting  that  object,  affords  an 
opportunity  of  deliberating  on  the  wisdom  of 
retaining  the  Courts  in  a  situation  to  which 
such  insurmountable  obiections  belong.  This 
question  must  ere  long  be  considered ;  and  if  ^ 
a  spirit  of  prudent  and  long-sighted  economy 
be  brought  to  the  discussion,  if  the  ground  on 
which  the  question  is  met  be  that  of  the  prae« 
tical  usefulness  of  our  Courts,  if  the  end  in 
view  be  the  guniug  for  the  law  the  respect  and 
attachment  of  the  people,  there  u  no  donbt  of 
the  result. 

''Those  who,  admitting  all  the  inconve- 
niences of  Westminster  Hall,  would  dwell  on 
the  associations  connected  with  it,  will  have 
seen  that  Sir  Robert  Peel,  in  the  remarks 
above  quoted,  places  the  importance  of  re- 
gardinjj^  "  historical  recollections "  under  the 
condition, ''  if  all  other  things  are  nearly  ba* 
lanced.''  The  *'  recollections "  of  St.  Ste- 
phen's have  a  general  interest,  that  will  endure 
as  long  as  England  is  a  nation,  and  they  will 
have  a  noble  monument  in  the  new  Houses  of 
Parliament.  Westminster  Hall,  too,  will  re- 
ceive its  doe  honour ;  and  whilst,  as  a  matter 
of  history,  the  jpolitical  subserviency  of  its 
Judges  to  the  Orown  in  times  past  cannot 
be  dissodated  with  it»  it  will  still  perpetuate 
the  memory  of  the  triumphs  of  tne  law  in 
the  vindication  of  constitutional  liberty;  but 
its  merely  legai  associations,  whatever  interest 
professional  men  may  take  in  them,  are  not 
bound  up  with  the  feelings  of  the  people,  or 
the  sanctions  of  the  law ;  to  neither,  therefore,^ 
will  any  violence  be  done  by  the  better  adjust- 
ment of  the  machinery  of  the  law  hi  the 
manner  here  recommended.  The  imposing 
concentration  exhibited  by  the  superior  Courts 
of  judicature  being  assembled  in  one  grand 
structure, — ^in  the  centre  of  the  metropolis,—* 
contiguous  to  the  Inns  of  Court,  as  venerable 
in  their  age,  and  legal  associations  as  West- 
minster Hall  itself,— surrounded  by  the  legal 
professions,  and  by  the  offidna  of  the  law,— - 
would  seem  by  its  unity,  and  by  its  distinct- 
ness from  the  legislative  body,  to  form  a  visible 
expression  of  the  supremacy  and  power  of  the 
established  law,  well  suited  to  aid  an  effective 
administration  of  justice  in  Tearing  up  and 
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strengtbenfnfir  in  the  publie  mind  that  reve- 
rence  fur  the  law,  and  that  spirit  of  oheiiience 
to  its  decrees,  which  are  the  l>e8t  safeKuanl  of 
the  throne  and  the  liberties  of  the  peuple." 

Amongst  other  measures  for  promoting 
the  object  in  view,  we  learn  that  a  petition 
has  been  prepared  by  some  of  the  leading 
solicitors  in  London,  and  will  be  soon  ready 
for  signature.  The  example  will,  no  doubt, 
be  followed  by  the  country  solicitors  who, 
when  in  town,  are  equally  interested  in  the 
iheasure  with  the  London  profession,  and 
through  their  agents,  are  constantly  affected 
by  the  present  inconvenient  locality  of  the 
Courts. 

The  intended  petition  states-^ 

That  for  many  years  past  it  has  been  f^ene- 


itfsses,  by  reason  of  their  being  at  a  great  dis- 
tance from  the  Inns  of  Court  and  Liaw  Offices, 
and  from  the  residence  of  a  ¥ery  large  propor- 
tion of  the  persons  having  occasion  to  resort 
thereto. 

.  That  the  several  Inns  of  Court  and  the  whole 
of  the  Law  and  Enuity  Offices,  the  Chambers 
of  the  Judx:es  and  Masters  in  Chancery,  as 
well  as  of  the  tfentlemen  of  the  Bar,  and  of  a 
great  majority  of  the  London  attorneys,  and 
of  the  agents  for  the  country  attorneys,  are 
in  the  imniedidte  neighbourhood  of  Chancery 
Lane, — a  central  and  most  convenient  part  of 
the  metropolis. 

Thut  in  that  neighbourhood,  professional 
m«!n  resident  or  hitving  offices  in  the  different 
other  parts  of  the  metropolis,  are  brought  into 
daily  conimnnication  with  each  other  in  tran- 
sacticns  of  business  in  the  Courts  of  Etpiiiy 
and  in  the  public  offices  of  those  Coiu'ts  as 
well  as  of  the  Ctnirts  of  Law,  and  in  the  Hall 
of  the  Incorporated  Law  Society,  and  ia  con- 
sequence uf  the  distance  of  the  Courts  at 
Westminster  from  thence*  unavoidnhle  delays 
and  increased  expence  are  occasioned  to  suitors 
and  iithers. 

Thnt  Hs  the  business  of  the  Court  aiul  of  the 
Law  Offices  in  London  is  not  confined  to  tran- 
sactions within  the  metropolis,  but  comprises 
matters  originating  in  all  parts  of  the  kingdom, 
t)ie  inconvenience  arising  from  the  distance  of 
the  Courts  at  Westminster  from  the  neighbour- 
Iniod  III  which  the  Chambers  of  the  Judges  and 
Masters  in  Chaucery  and  the  Law  Offices  ge- 
nerally are  centered,  affects  inflisciiuiinately 
both  town  and  country  suitors,  and  the  country 
solicitors  when  in  town,  as  much  as  the  Lon- 
don practitioner. 

That  the  husiness  of  the  Courts  under  these 
disadvantages  is  done  less  efficiently  and  with 
less  dispatch  and  economy  than  it  mii^ht  be, 
and  the  distance  of  Westminster  Hall  from  the 
City  and  otlier  pans  of  the  metropolis  occa- 
sions a  very  serious  loss  of  time  to  that  portion 
of  the  public  who  have  to  attend  there  as  par- 
ties a|ia  \\iitnes8es. 


That  the  continuance  of  the  Comts  at  West« 
minster  is  not  required  by  any  public  necessity, 
nor  are  the  inconveniences  attendaot  on  th«r 
being  there  compensated  by  any  advantage  of 
a  public  nature. 

^  That  the  present  Courts  there  are  tnsaffi- 
cient  in  number,  inconvenient  in  ronstruction, 
and  none  of  them  have  sufficient  accomoda- 
tion to  enable  the  Judges,  counsel,  attorneys, 
and  officers  to  transact  the  important  business 
in  which  they  are  daily  occupied  with  due 
facility  and  dispatch. 

That  the  increased  business  of  the  Courts 
and  the  demand  (or  fit  accommodation  require 
much  more  space  than  the  present  site  of  those 
at  Westminster  affords,  and  that  any  extension 
of  it  cuuld  only  be  effected  by  a  very  laige 
outlay,  which  if  made  would  tend  to  perpe- 
tuate the  evils  of  situation  complained  of. 

That  these  circumstances  render  it  most 
de^irabltj  that  the  Courts  should  be  removed 
from  Westminster  to  the  neighbourhood  of 
the  Inns  of  Court,  and  that  the  present  neces- 
sity for  additional  Equity  Courts  presents  a 
favourable  opportunity  for  carrying  this  mea- 
sure into  eflect. 

That  the  great  advantage  of  having  the 
Courts  Concentrated  is  exemplified  in  the  io- 
stance  of  the  Courts  of  Law  and  Equity  in 
Dublin,  which  are  contiguous  to  each  other. 

Th»t  the  destruction  by  fire  of  both  Hoascs 
of  Parliament  and  the  offices  lielonging  thereto, 
httving  rendered  it  necessary  to  rebuild  them, 
great  advantage  will  arise  by  appropriating  the 
present  Courts  to  the  purpo.<(es  of  Parlhuiien- 
tary  Committee  Rooms,  and  accomodation  for 
witnesses  and  agents  attentling  there. 

That  either  the  ganlen  of  Lincoln's  loo 
Fields  or  a  pnrt  of  Lincoln's  Inn,  or  the  Rolls 
House,  Garden,  and  Estates  in  Chancery  Lane, 
offer  a  central  situation  almost  equally  disiaat 
from  all  parts  of  the  metropolis,  iu  the  neigh- 
bourhttod  of  all  the  Inns  of  Court  and  Law 
Offices,  and,  as  such,  especially  suitable  for 
the  erection  of  the  new  Courts. 


On  this  subject  we  add  the  following 
letter  from  a  corresi)ondent : 

7o  The  Editor  o/iAe  Legal  OUerter, 

Sir, 

1  have  just  read  the  able  pamphlet  advocat- 
ing the  removal  of  the  Courts  of  Law  from 
Westminster  Hall  to  a  more  convenient  site, 
to  which  you  have  called  the  attention  of  the 
profession  iu  a  late  No.  of  the  Legal  Observer, 
pp.  341— 3.  1  quite  agree  with  the  writer  in 
his  remark  "  that  no  tnen  are  so  patient  msder 
inconveniences,  so  little  disposed  to  improve, 
or>o  little  accustomed  to  combine,  as  lawyers;" 
but  surely  on  a  subject  in  which  we  are  all  so 
deeply  interested,  we  ou^fht  for  onre  heartily 
to  unite,  and  to  petition  Parliament  uhile  an 
opportunity  is  afforded  of  doiuflf  so  with  any 
chance  of  success,  and  betore  the  present  site 
is  finally  determined  on. 

There  cannot  surely  be  any  difference  ol 
opinion  amoiif^st  one  branch  of  the  profession, 
(whatever  doubts  some  /ew  leading  members 
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comptroller  of  her  Majesty'a  Hanaper,  which 
bein^  a  responsible  and  accountable  duty,  is 
held  in  rotation  and  successively  by  the  now 
existing  five  clerks  (better  known  by  the  an- 
cient title  of  the  Six  Clerks^  consistent  with 
the  patent  by  which  they  hold  the  same,  viz. 
to  them  and  their  survivors  and  successors 
for  ever. 

This  return  of  all  profits,  &c.  it  is  proper  to 
observe,  is  made  after  de<lucting  his  propor- 
tional sixth  share  of  the  payment  of  a  heavy 
land  tax  of  198/  per  annnro,  salaries  to  clerks, 
expences  attcodinj?  tlie  internal  domestic  ar- 
ranj^enient  of  the  office,  such  as  porter,  house- 
keeper, coals,  candles,  and  other  outj^oin^s,  as 
also  of  stationery  required  in  their  own  imme- 
diate departments. 

I'hat  by  an  act  of  1  &  2  Will.  4,  enatilishinff 
a  Court  in  Bankruptcy,  and  which  to  a  cei'tain 
extent  invaded  the  patent  rights  of  the  clerk 
comptroller  or  surveyor  of  the  hanaper,  com- 
pensation under  that  act  was  awarded  to  each 
six  clerk  for  life,  of  52/.  per  annum,  bv  the 
certificate  of  the  Lords  of  the  Treasury,  dated 
24th  January  18.H3. 

1833.  jff.      i.    d. 

Received  hia  proportion  of  fees 

as  one  of  the  Six  Clerks 1,025    0  .  0 

Ditto,  as  one  of  the  Clerks  of  the 

lurolraents 545    0    0 

CompeuHation  under  Act  of  I  &  2 

Will.  4,  referred  to  as  above . .       52    0.0 


of  the  Bar  may  have)  as  to  rtie  desirableness 
f)f  erectini^  the  new  CourU  in  Lincoln's  Inn 
Fields.  Will  you  stir  as  up  again  in  one  of  your 
next  Numbers  ?  and  if,  throuj^h  yonr assistance, 
the  Law  Society »  can  but  be  prevailed  on  to 
take  up  ilic  matter  with  becoming  sprit,  we  may 
yet  hope  that  the  grievous  loss  of  time  and 
uiuliiplied  inconveniences  which  result  from 
the  present  situation  of  the  Law  Courts  will 
not  be  perpetuated  ou  us  and  our  successors. 

If  any  of  your  readers  have  any  doubt  on  the 
subject,  let  them  only  wei^h  the  facts  adduced 
by  the  writer  of  this  pamphlet,  and  they  can- 
not fail  to  be  convinced  thai  this  is  a  question 
which  vitally  affects  the  interests,  not  only  of 
Che  profession,  but  of  the  public  at  Urge. 

J.  H.  W. 

P.S.  Wliat  do  you  think  of  a  public  meeting 
of  the  i.r.»fei»sion  being,  called  to  consider  what 
ateps  should  be  taken  ? 


APPEALS  FROM  THE  LORD  CHAN- 
CBLLOR'S  JUDGMENTS. 


NrMBXR  of  judgments  given  by  the  Lord 
Chancellor  which  were  appealed  to  the 
Ho  jse  of  Lords,  distinjpi'shing  those  affirmed 
from  those  reverted. 


1831—2.  Appeals  10. 
Affirmed  ...    8 
Withdrawn  .    .     I 
Not  prosecuted      I 

1833.— Appeals  6. 
Affirmed  ...    1 
Reversed       .     .     1 

in  part  2 

Withdrawn  .    •     1 
Not  prosecuted      1 

1834.— Appeals  5. 
Affirmed  ...    3 
Reversed  in  part    1 
No  judgment   .     1 


1835. — Appeals  5. 

Affirmed      ...  2 

Reversed     •    •    •  1 

Dismissed    ...  2 

1836.— Appeals  2. 
Affirmed  ...    2 

18371    NM 
1838/   ^.^• 

1839.— Appeal  1. 
No  judgment  yet   i 


EMOLUMENTS  OF  SIX  CLERKS  IN 

CHANCERY. 


Ta«  foHowiog  return  of  all  profits,  fees,  and 
emoluments  is  set  forth  by  Francis  f^esey.  Est). 
oae  of  the  six  clerks  and  clerks  of  inrolments 
of  the  Queen's  Higli  Court  of  Chancery,  for 
the  years  1838  and  1839 ;  as  also  the  ainotint 
of  hid  receipts,  from  lOtb  of  October  1838  to 
iOth    October    1839,    as  surveyor   or  clerk 


^1.622    0    0 


1839. 

As  surveyor  or  clerk  comptroller 
of  her  Majesty's  Hanaper, 
being  his  rotatiun  year,  but  of 
which  it  to  be  deducted  ex. 
penses  of  parchment,  ingross- 
ingand  inrolling  of  paten t9,&c. 
&c.  Bay  145/. 


636  18    8 


H5    0    0 
jC491  18  8 


Received  his  proportion  of  fees 

as  one  of  the  six  clerks 1,122  10    0 

Ditto,  as'  one  of  the  Clerks  of 

Inrolments 527  10    0 

Compensation  under  act  of  1  &  2 

Will.  4,  referred  to  as  above .  •       52    0    0 


13  Februttry  1840. 


jei,702    0    0 
Francis  Veset. 


*  The  Law  Society  petitioned  Parliament 
on  this  subject  in  the  vear  1836,  soon  after 
the  destruction  of  the  buildings  by  fire,  and 
«ve  are  informed  that  the  matter  U  again  under 
consideration.    £o. 


The  following  return  of  all  profita.  fees,  and 
emoluments,  is  set  forth  by  ft'tUiam  Tttrton, 
Esq.  one  of  tlie  Six  Clerks  und  Clerks  of  In- 
rolments of  the  Queen's  High  Court  of  Chan- 
eery,  for  the  ^ears  18.^  and  1839 ;  as  also  the 
amount  of  his  receipts  from  10th  of  Octo- 
ber 1837  to  10th  October  1838,  as  surveyor  or 
clerk  comptroller  of  her  Majesty's  Hanaper, 
which  being  a  responsible  and  accountable 
duty,  is  held  in  rotation  and  successively  by 
the  DOW  existing  fi^e  tlerke  (better  kaotvn  by 
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the  andenl  titio  ol  Six  Clerks),  conaiitent  with 
the  patent  by  which  they  hold  the  same:  viz.  to 
them  aad  tneir  sunrivors  and  successors  for 
ever. 

This  return  of  all  pro6t8»  &c.  it  b  proper  to 
observe,  is  made  after  deductinif  his  propor^ 
tional  sixth  share  of  the  payment  of  a  heavy 
land  tax  of  198/.  per  annum,  salaries  to  clerks, 
expenses  attending  the  internal  domestic  ar- 
rangement of  the  office,  such  as  porter,  house- 
keeper, coals,  candles,  and  other  outgoings,  as 
also  of  stationery  required  in  their  own  imme- 
diate department. 

That  by  an  act  of  1  &  2  Will.  4,  establishing 
a  Court  in  Bankruptcy,  and  which  to  a  certain 
extent  invaded  the  patent  rights  of  the  clerk 
comptroller  or  surveyor  of  the  Hanaper,  com- 
pensation under  that  act  was  awarded  to  each 
dx  clerk  for  life,  of  52/.  per  annum,  by  the 
certificate  of  the  Lords  of  the  Treasury,  dated 
24th  January  1833. 

1838:  £,      i.    d. 

Received  his  proportion  of  fees 

as  one  of  the  Six  Clerks 1,025    0    0 

Ditto,  as  one  of  the  Clerks  of  the 

Inrolments .  • 545    0    0 

Compensation  under  act  of  1  &2 

W,  4,  referred  to  as  above . .       52    0    0 


£1,622    0    0 


As  surveyor  or  clerk  comptroller* 
of  Her  Majesty's  Hanaper, 
being  his  rotation  year,  out  of] 
which  is  to  be  deducted  ex- 
penses of  parchment,  ingros- 
sing  and  inroUing  of  patents, 
&c.  &c.  say  \60t, 


ex-\  736     1    8 


160    0    0 
^^576    1    8 


1839: 


Received  his  proportion  of  fees 

as  one  of  the  Six  Clerks....  1,122  10  0 
Ditto,  as  one  of  the  Clerks  of  the 

Inrolmento 527  10    0 

Compensation  under  act  of  1  &2 

W.  4,  referred  to  as  above ....       52    0    0 


13  February  1840. 


jgl,702    0    0 


W.  TORTON. 


The  following  return  of  all  profits,  fees,  and 
emoluments  is  set  forth  by  Edward  Fernon 
Utterson,  Esq.  one  of  the  Six  Clerks  and  Clerks 
of  Inrolments  of  the  Queen's  High  Court  of 
Chancery,  for  the  years  1838  and  1839. 

Tins  return  of  all  profits,  &c.  it  is  proper  to 
observe,  is  made  aiter  deducting  his  propor- 
tional sixth  share  of  the  payment  of  a  heavy 
land-tax  of  198/.  per  annum,  salaries  to  clerks, 
expenses  attending  the  internal  domestic  ar- 
rangement of  the  office,  ^ch  as  porter,  house- 
keeper, coals,  oandles,  and  other  outgoings. 


as  also  of  stationery  required  la  their  owi^ 
immediate  departments. 

That  by  an  act  of  1  &2  W.4,  estahlisbig an 
Court  in  Bankruptcy,  and  which  to  a  certain 
extent  invaded  the  patent  rights  of  the  Clerk 
Comptroller  or  Surveyor  of  the  Hanaper,  com- 
pensation  under  that  act  was  awarded  to  each 
Six  Clerk  for  life,  of  52/,  per  annum,  by  the 
certificate  of  the  Lords  of  the  Treasury,  dated 
24th  January  1833. 

1838:  £      9,    d- 

Received  his  propordon  of  fees 

as  one  of  the  Six  Clerks 1,622    0    0 

Ditto,  as  one  of  the  Cleiks  of  the 

Inrolments 545    0    0 

Compensation  under  act  of  1  &  2 

W.  4,  referred  to  as  above  •  • . .       52    0    0 


jfl,622    0    0 


1639: 


Received  his  proportion  of  fees 

as  one  of  the  Stx  Clerks 1,122  10    0 

Ditto,  as  one  of  the  Clerks  of 

Inrolments 527  10    0 

Compensation  under  act  of  1  &  2  * 

W.  4,  referred  to  as  above ....       52    0    0 

jgl,702    0    0 

I  beg  to  state  also,  that  as  one  of  such  Six 
Clerks,  I  claim  to  be  entitled,  in  rotation,  to 
the  fees  as  Cleric  Comptroller  of  the  Hanaper, 
as  more  particularly  stated  in  the  returns  of 
Mr.  Vesey  and  Mr.  Tamer,  to  which  I  beg  to 
refer. 

13  February  1840. 

Edw.  V.  UTTB&SOir. 

A  similar  return  of  all  profits,  fees,  and 
emoluments  is  set  forth  by  Lanceioi  Baufh 
Men,  Esq.  one  of  the  Six  Cleri&s  and  Clens 
of  Inrolments  of  the  Queen's  High  Court  of 
Chancery,  for  the  years  1838  and  1839.» 

A  similar  return  of  all  profits,  feea,  and 
emoluments  is  also  set  forth  \yf  Henry  Gateier, 
Esq.  one  of  the  Six  Clerks  and  ClerKa  of  In- 
rolments of  the  Queen's  High  Court  of  Chan- 
cery, for  the  years  1838  and  1839. 

The  surviving  Six  Clerks  in  Chancery  re- 
spectfuUy  state,  that  b^  the  act  of  3  &  4  W. 
4,  c.  94,  for  the  regulation  of  proceedinga,  &c. 
in  Chancery  (see  s.  28),  the  tees  and  emolu- 
ments of  the  deceased  Six  Clerk,  Rkkard 
Pollen,  Esq.  are  accounted  for  and  jpeid  on 
oath,  to  the  credit  of  the  Accountant-Ueneral, 
to  an  account  entitled  ''The  Soitora'  Fee 
Fund  Account." 

*  The  fees  and  emoluments  as  Surveyor  or 
Clerk  Comptroller  of  the  Hanaper  coming  to 
each  Six  Clerk  in  rotation  amount  to  about 
500/.  for  the  whole,  or  averaging  100/.  a^year 

each.    Ed, 


IVammts  isHedr/or  T^xvHIl  Costs  Vf€hancety. 
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WARKANTS  ISSUED  FOR  TAXING 
COSTS  IN  CHANCERY, 

Returns  of  the  number  of  warrants  on  leaving 
bills  of  costs,  and  the  number  of  warrants  for 
taxing  bills  of  costs^  issued  by  each  of  the 
Masters  of  the  High  Court  of  Chancery  during 
the  years  1838  and  1839. 

J. 

Return  of  John  EdmundJDowdestoeil,  Esq. 

1838. 
Warrants  on  leaving  l>ills  of  costs  ....       630 
Warrants  for  taxing  bills  of  costs  ....     1,343 

1839. 
Number  of  warrants  on  leaving  bills  of 

costs    ., 723 

Number  of  warrants  for  taxing  bills  of 

costs    1,381 

7th  February,  1840.  J.  E.  DowdesweU, 

II. 

Return  of  fTtmam  fFingfieU,  Esq. 

1838. 
Number  of  warrants  on  leaving  bills  of 

costs ^1 

Number  of  warrants  for  taxing  bills  of 

costs 1,089 

1839. 
Number  of  warrants  on  leaving  bUIs  of 

costs    :'....       627 

Number  of  warrants  for  taxing  bills  of 

costs    1,093 

1 2th  February,  1840.  fT.  fFingfieid. 

III. 

Return  oi  James  WiUiam  Farrer^  Esq. 

1838. 
Warrants  on  leaving  bills  of  costs  ....        179 
Warrants  for  taxing  bills  of  costs  ....       562 

1839. 
Warrants  on  leaving  bills  of  costs  ....        192 
Warrants  for  taxing  bills  of  costs  ....       619 

J,  W.  Farter. 
IV. 

Return  of  Sir  Giffin  fTtison,  Knt. 

The  number  of  warrants  issued  be- 
tween the  Ist  day  of  January  and 
the  31  St  dav  of  December  1838  on 
leaving  bills  of  costs 525 

The  like  between  the  1st  day  of  Janu- 
ary and  the  31st  day  of  December 
1^9   ....; 473 

The  number  of  warrants  issoed  be« 
tween  the  1st  day  of  January  and 
the  3 Ist  day  of  December  1838  on 
taxing  bills  of  costs    792 

The  like  between  the  Ist  day  of  Janu- 
ary and  the  3r6t  day  of  December 
1839 611 

1 1  th  February,  1840.  Gijin  fViUon. 

V. 

Retiun  of  the  Right  Honourable  Robert  Lord 

Henkp, 
1838. 
Warrants  on  leaving  bills  of  costs  ....       765 
^Warrants  for  taxing  bills  of  costs    ....     1 ,336 


1839. 
Warrants  on  leaving  bills  of  costs  ....       727 
Warrants  for  taxing  bills  of  costs  • . . .    1,298 
11th  February,  1840.  Henlep. 

VI. 

Return  of  Sir  fFilUam  Home, 

WarranU  issued  by  Henry  Martin^  Esq. 
late  one  of  the  Masters  of  the  Court  of  Chan- 
cery, during  the  year  1838. 

Number  of  warrants  on  leaving  bills  of 

costs 685 

Number  of  warrants  for  taxing  bills  of 

cosU  ...; l»057 

Warrants  issued  by  Henry  Martin,  Esq,  waA 
Sir  mUiam  Home,  during  the  year  1839. 
Number  of  warrants  on  leaving  bilb  of 

costs  •......•• •••.       603 

Number  of  warrants  for  taxing  bills  of 

costs 1,230 

1  Ifh  February,  1840.  WilUam  Home. 

vn. 

Return  of  fFHliam  Brougham,  Esq. 

1838. 
Warrants  on  leaving  bills  of  costs  ....       598 
Warrants  for  taxing  l)ills  of  costs  ....        988 

18.39. 

Warrants  on  leaving  bills  of  costs  ....       564 

Warrants  for  taxing  bills  of  costs  ....     1,123 

11th  February,  1840.         ^.  Brougham. 

vni. 

Return  of  Andrew  Henry  Lynch,  Esq. 
From  27ih  February  1838  (the  day  the  first 
warrant  was  issued  by  him  after  his  appoint- 
ment,) to  the  31st  Dec.  1838,  both  inclusive. 

Warrants  on  leaving  bills  of  costs  ....       727 
Warrants  for  taxing  bills  of  costs  ....    1,142 

1839. 

Warrants  on  leaving  bills  of  costs  ....       878 

Warrants  for  taxing  bills  of  costs   ....     1,700 

7th  February,  1840.  A.  H,  Lynch, 


IX. 

Return  of  Nassau  William  Senior,  Esq. 

1838. 

Warrants  on  leaving  bills  of  costs  ....  579 

Warrants  for  taxing  bills  of  costs  ....  1,055 

1839. 

Warrants  on  leaving  bills  of  costs  ....  677 

Warrants  for  taxing  bills  of  costs  ....  1,354 

7th  February,  1 840.      Nassau  fF,  Senior. 

X. 

Return  of  Samuel  Duckworth,  Esq. 

1838. 
Number  of  warrants  on  leaving  bills  of 

costs  ^60 

Number  of  warrants  for  taxing  bills  of 

costs 864 

1839. 
Number  of  warrants  on  leaving  bills  of 

costs 444 

Number  of  warrants  for  taxing  bills  of 

costs ; 727 

S,  Duckworth, 
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BEOISTRARS   OF   DEEDS, 
MIDDLESEX. 


A  RETURN  FnOM  THE  REGISTER'S  OFVlCE  VOR 
THE  COUNTY  OF  MIDDLESEX. 

Amount  of  fees  received  by  the  re^pstran, 
showing  the  deductions  on  account  of  the 
office  expenses,  and  the  balance  paid  to 
thetn  as  remunenitioD  in  each  year,  be- 
tween the  years  1824  and  1840. 


1  «                         1    Ealance  Re- 

Year. 

Total  Amount  /   I>eduction  for  |        ceired 

of  Fee*. 

Ezpentet. 
jff.       «.    d. 

by  BegMten. 

iff.       », 

d. 

jff.        «.    d. 

1325 

4,441    9 

0 

M19    0    0 

3,322   9   0 

1826 

3,804  11 

0 

1,169  13    6 

2,644  17    6 

1827 

3,602   8 

0 

1,083  10   0 

2,618  18    0 

1828 

3,752    1 

0 

1,163  11    0 

2,698  10   0 

1829 

3,604    8 

0 

1,020    2   0 

2,484   6    0 

1830 

3,166  4 

0 

927  18   0 

2,238    6    0 

1831 

2,786  16 

0 

886    6    0 

1,900  10   0 

1832 

2,766   3 

0 

837   8  10 

1,91714    0 

1833 

2,686  14 

0 

788  10   0 

1,797   4   0 

1834 

2,848  12 

0 

825  11  10 

2,023   0   0 

ISS5 

2,846  13 

0 

816    1    0 

2,029  12    0 

1836 

2.831  16 

0 

801  16   0 

2,030    1    0 

1837 

3.020  19 

0 

866  19   6 

2,16419    6 

1838    2,964    9 

0 

857   4    1 

2,107    4  11 

1839    2;690  10 

0 

831    5   4 

1,869   4    7 

The  abve  sums  charged  as  ezpences  include 
rent,  taxes,  repairs,  clerks'  sfdanes,  and  copy- 
ing of  memorials,  preparing  the  alphabetical 
indexes  and  books  of  reference. 

The  balance  on  account  of  fees  is  dinded  in 
equal  proportions  among  the  four  regbters, 
out  of  which  each  has  to  pay  his  deputy  a  sum 
for  salary,  yarying,  according  to  a  private  un- 
derstanding between  them,  averaging  60/.  a- 
year  for  the  deputation  from  each  register. 

The  charges  or  fees  demanded  and  received 
for  memorials  (except  from  a  few  solicitors) 
of  the  length  of  seven  folios  or  600  words,  is 
7#.  I  and  beyond  that  length,  6d.  for  every  ad- 
ditional 100  words,  as  the  act  of  7  Queen 
Anne  directs. 

The  authority  for  such  charge  was  an  ar- 
rangement between  the  registers  and  attorneys 
of  the  time^  the  same  being  considered  a  cor- 
rect  charge  for  the  average  memorials  brought 
to  the  office,  and  ^vas  adopted  to  prevent  the 
delay  necessarily  occasioned  by  the  having  to 
count  the  number  of  words  contained  in  every 
memorial. 

This  system  has  existed  from  the  year  1768, 
a  period  of  72  years,  and  is  still  in  force. 

The  highest  fees  demanded  and  taken  in 
each  year  for  any  one  memorial,  between  the 
years  1824  and  1840,  are  as  under : — 

£.  «.  d. 
1625,  January  14 3    7    0 

1826,  October  10  .....  10  17    0 

1827,  August  14 3  14    0 

1828,  December  9    ....    6    3    0 

1829,  May  26 4    4    0 

1830,  April  3 3    2    0 

1831,  June  3 2  10    0 

1832,  June  28 3  12    0 


1833,  March  13 .  .  :  .  .  .    6*  11    0 

1834,  February  25    ....    6  14    6 
1836,  June2 4  16    0 

1836,  March  14  .  •  .  .  .  .    3  12    0 

1837,  November  24  ....    6  14    0 

1838,  May  16 3    8    0 

1839,  April  25 2  19    0 

Each  of  the  above  sums,  if  the  act  of  Queen 

Anne  had  been  strictly  complied  with,  would 
be  reduced  2s,  Sd. 

The  number  of  days  on  which  the  register's 
office  was  closed  to  the  public  on  account  of 
holidays  between  1824  and  1840  was  as  follows : 
1826 39  days 


1826 
1827 
1828 
1829 
1830 
1831 
1832 
1833 
1834 
1836 
1836 

1837 
1838 
1839 


35 

37 
31 
30 
31 
30 
30 
28 
25 
21 
22 
22 

17 
19 


The  holidays  kept  previous  to  the  mbove- 
mentioned^years  were,  m  each  year,  64  days. 

The  hours  of  public  attendance  are  from  ten 
to  three  on  each  day  by  the  clerks.  The  re- 
gister's or  deputy's  attendance  is  from  eleven 
to  one,  except  on  Mondays;  but  the  office  Is 
open  on  this  day  likewise  for  the  general  pur- 
poses of  business,  only  that  parties  cannot  be 
sworn  as  to  the  due  execution  of  the  memo- 
rials and  the  deeds  to  which  thev  refer,  as  this 
can  only  be  effected  whilst  a  register  or  deputy 
is  sitting. 

This  alteration  took  effect  from  the  com- 
mencement of  the  present  year  1840  only,  and 
solely  with  the  view  of  accommodation  to  the 
solicitors  attending  the  office,  and  apparently, 
except  to  a  few  captious  parties,  gives  general 
satisraction,  the  days  of  non-attendance  of  the 
register  being  now  defined  instead  of  uncertain 
as  heretofore. 

On  the  establishment  of  the  office  the  hours 
of  public  attendance  were  from  nine  to  two 
and  from  three  to  five,  but  were  altered  to  the 
present  hours,  upon  a  requisition  to  the  then 
registers  of  all  the  influential  solicitors,  in  the 
year  1 789,  to  suit  the  convenience  of  the  latter, 
and  no  subsequent  alteration  has  taken  place, 
except  as  before  stated,  with  reference  to  the 
attendance  of  the  registers  or  their  deputy. 

The  registers  have  been  accustomed  at 
different  times  to  perform  the  duties  required 
of  them  by  the  act  of  7  Anne,  and  have  invari- 
ably attended,  one  or  other  of  theui,  to  exa- 
mine and  audit  the  quarterly  accounta. 

The  rate  of  fees  actual W  demanded  and 
taken  for  the  registry  of  deeds  in  the  years 
1822, 1823,  and  1824,  was  precisely  the  same 
as  at  present  and  as  before  stated,  and  under 
the  like  authority. 

The  number  of  deeds  left  El  the  regbter's 
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office  daiioif  the  months  of  November  and 
Pecember  1839  was  1,077 :  the«e  deeds  were 
ready  for  delivery  to  about  sixteen  davs  from 
their  being  left  for  registry,  and  were  after  that 
time,  upon  application,  returned  to  the  persons 
leaving  same,  with  the  exception  of  tnose  of 
which  the  memorials  rei|uired  correction,  the 
number  considerable. 

There  areat  present  undelivered  of  the  deeds 
left  in  the  above  mentioned  months  64^  for 
want  of  application  for  same. 


The  memorials  were  entered  in  the  day.book 
on  the  day  of  their  being  deposited,  and  in 
the  a]phal>etical  index  within  about  fourteen 
days  rrom  the  same  period.  Both  of  these 
books  are  daily  open  to  the  inspection  of  the 
public  between  the  hours  of  ten  and  three 
o'clock,  upon  the  payment  of  1«.  <l)iily. 

John  Rigge,  Deputy  Register. 
17  March  \M0. 


ACCOUNTS  OF  THE  COURT  OF  BANKRUFTCY. 


A  Statement  of  the  amount  transferred  and  paid  out  as  Dividends ;  of  the  amount  paid  by 
Orders  of  Courts  and  of  the  Judges,  from  3l8t  December  1838,  to  Ist  January,  1840 ;— also 
showing  the  Unappropriated  Balance  existing  on  the  following  accounts,  and  standing  to 
the  credit  of  Bani  Moniagu,  Esq.,  Accountant  in  Bankruptcy,  on  1st  January  1840;  viz. 
Isty  The  Bankruptcy  Fund  Account;  2d,  The  Interest  arising  from  Bankruptcy  Fund  Ac*, 
count ;  3d«  The  Unclaimed  Dividend  Account ;  4lh,  The  Secretary  uf  Bankrupts's  Account ; 
5th,  The  Secretary  of  Bankrupts'  Compensation  Account ;  together  with  Appendixes  to  the 
two  last-named  accounts,  of  the  payments  made,  to  whom,  and  whether  as  Salaries,  Com- 
pensation, or  other  Allowances. 


D1TIUBND8. 

PATMBNT8   MADB   BY  ORDB&  OF 

Amount  Tmiitfcrred. 

Amount  Paid  o«t. 

Court. 

Judge*  :— 
Lord  Chancellor. 

ComnlMtonen. 

From  31st  December  1838  to  1st  January  1840. 

jg295.17l    1-^  6       I   ^311,856  5  10   |   jgl4.629  6  6    |   jg5.674  il  5    |  ^Jt^A.'&Zb  7  9 


Net  Balances  existing  on  1st  January  1840,  on 


^  I. 

The  Bankruptcy  Fiind 
Account* 


2. 

Tlie  Interest  vking 

from  Bankruptcy 

Fund  Account. 


jg6l6.3.58  0  10    I     jg30.ft78  9  6 


The  Unclaimed  Dlvi- 
dend  Account. 


4. 

The  Secretary  of 

Bankrupt's  Account. 


The  Secretary  of 

Bankrupt**  Compenaa- 

tion  Acco«nt. 


jgl,106  1  4       ^1     jg7/i:H9  4  3      I      jgr.600  9  2 


APPENDICB8  TO  ACCOUNTS. 


No.  4 — The  Secretary  of  Bankrupts' Account. 


Payments  made  from  31st  December  1838  to  Ist  January  1840. 


As  Salaries. 


Erskine,  Right  Honourable  Thomas,  Chief  Judge 
Cross,  Sir  John 


Rose,  Sir  George 

Evans,  J 

Fane,  R.  G.  C 

Fonblanqne,  J.  S.  M .  I  Six  at 

Holroyd,  E 

Merivale,  J.  H.  . . 
Williams,  Sir  C.  F. .. 
I^awes,  Serjeant  E.  .  \  „    ,  ^_^ 
Barbed,  W. |Registrar8. 

Barnes,  J.  ...... 

Campbell,  J 

Ayrton,  W.  S.   . , . 

Psirry,  F.  C 

Richardson,  D.  H. 
Whitehead,  W.  H. 
Bousfield,  (arrears  of  Salary)  Deputy  Registrar 

G^^f^>  F  ^^^^^ 

Vizard,  William,  Secretary  of  Bankrupts 

Miller,  J.  1st  Clerk  to  ditto 

Smith,  William,  2d  Clerk  to  ditto 

Wilsher,  for  2d  Clerk  to  llth  January  1839.  . . 


Deputy  Registrars. 


j£.    «.   d 


1,600    0    0 


760 
2,000 
2,000 


0  0 
0  0 
0    0 


9,000    0    0 


/    800    0 
I    800    0 

0 

0 

/^     600    0 

0 

600    0 

0 

J      600    0 

0 

\      600    0 

0 

600    0 

0 

k     600    0 

0 

62    8 

6 

600    0 

0 

1,200    0 

0 

600    0 

0 

194    7 

8 

76    0 

0 

21,681  16 

1 
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A^comis  of  the  Court  of  BmUarypicy.^LegnlObitMwyJbr  ISB9. 


Ag  Compenflatlons.' 


•  •  •  •  ■ 


•  • 


Xat6  Commissioners 


BeltfR. 
BeftmeSy  J. 
Beauclerk,  J. 
GoUinsoDyG.  D. 
Clayton,  N.   . . 
Ellison,  J.    ... 
Metcalfe,  T. .  . 
Newland,  J.  . . 
Pensaro,  J. .  .  . 
Rawlins,  A.  H. 
Roberts,  Wm.  . 
S\vanston,C.T. 
Smith,  E.  G. .  . 
Trebeck,  J. 
Turner,  J. 
Welfitt,  Wm. 

Collinsoii,  Annuity  doe  lltb  January  1838. 


•  • 


•  •  • 


HANAPSR  0FVICER8. 

Thurlow,  Rev.  T.,  Clerk  of  Hanaper     

Alien,  L -\ 

Gawler,J I 

Turton,  T ^Comptrollers  of  Hanaper     

Utterson,  E.  V.  [ 

Vescy,  J J 

Twns,  H.,  Examiner  of  Letters  Patent     

Blazdell,  A.,  Running  Porter  to  Court  of  Chancery 

Lewis,  C,  Crier  of  Court  of  Chancery       

Smith,  W.  T.,  Clerk  of  Chancery,  Public  Office     . . 

Poldship,  J.,  Chaff  Wax     

Hand  R.,  Patentee  Sealer      

Lealmoutb,  W.,  Lord  Chancellor's  Messenger 
Elley,  J»,  late  First  Clerk  to  Secretory  of  Bankrupts 


. 


484  16  9 

52  0  0 

62  0  0 

52  0  0 

52  0  0 

52  0  0 

50  0  0 

30  9  7 

30  9  7 

175  0  0 

994  0  0 

785  15  0 

200  0  0 

400  0  0 


Thurlow,  Patentee  of  Bankrupts 


it.    «.    dg 


2,823    0    0 

200    0    0 


3,410  10  H 
7,352  14   6 

13,786    5    5 


*  The  amount  exhibited  in  this  column  of  payments  made  by  order  of  commissioners  arises 
in  consequence  of  an  order  of  the  Lords  Commissioners  of  the  Great  Seal,  dated  31  Oetober 
1835,  whereby  the  signature  of  Judge  for  payments  out  was  dispensed  with,  and  the  sii^atiire 
of  a  Commissioner,  testified  by  a  Deputy  Registrar,  was  substituted. 

*  In  addition  to  this  amount,  the  sum  of  1^,000/.  belongs  to  this  accouut,  which  tmm  has 
been  invested  in  the  purchase  of  25,240/.  Is.  l<f.  Bank  three  per  cent,  consolidated  aiuiiiities, 
and  forms  part  of  the  sum  of  486,277/*  16*.  Bd.,  standing  to  '*  The  Bankruptcy  Fund  Account." 

B.  MONTAOU,  A. 


LEGAL  OBITUARY  OF  1839. 

January. 

18.— Richard  Smith,  of  Birmingham,  solici- 
tor, aged  7L 

24. — Thomas  Sterling,  aged  94,  coroner  for 
Middlesex  during  24  years.  He  practised 
in  the  early  part  of  his  life  as  an>  attorney. 
He  was  deputy  clerk  of  the  peace  of  the 
county  for  40  years. 

Josh.  Smith,  one  of  the  benchers  of  Gray's 
Inn,  aged  81 ;  caUed  to  the  bar  in  1 794.  He 
wa»  assessor  of  the  Bristol  Court  of  Re- 
quests. 

28. — •John  Baines,  one  of  the  sworn  clerks  of 
the  Court  of  Chancerv. 

31. --George  Munday,  chief  clerk  to  one  of  the 
Masters  in  Chancery,  aged  48. 


February, 

5.— *Sir  John  Dickenson  Fowler,  of  Bnrtim- 
upon-Trent,  solicitor,  aged  78,  many  years 
coroner  of  that  town. 

9. — ^Henry  Collingwood  Selby,  aged  91.  He 
was  clerk  of  the  peace  for  Middleaex  for  60 

Xears.    He  was  called  to  the  bar  on  tbe  6ch 
(ay,  1777,  by  the  Society  of  Gray'a  Ion,  of 
which  society  he  was  twice  treasurer. 
ll.^The  Right  Hon.  Wm.  Saurin,  uged  83. 
He  was  cdled  to  the  bar  in  1780,  and  ob- 
tained a  patent  of  precedency  in  1798.     He 
was  appointed  Attorney  General  ia  1S07» 
and  held  that  ofiSce  for  15  years. 
15. — Stephen  Rothery,  Attorney  General  for 
^e  Island  of  Trinidad,  aged  34. 
Warwick  Hele  Tonkin,  aged  88,  a  beaciier 
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of  tba  Middle  Temple.  He  was  called  to 
the  bar  on  the  26th  Not.«  1773»  and  was  for 
50  yean  town  clerk  and  deputy  recorder  of 
Plymouth. 

17.— The  Rjffht  Hon.  Wm.  Adam,  Lord  Chief 
Commissioner  of  the  Jurj  Court  of  Scot- 
land,  and  a  bencher  of  Lmcoln's  Inn.  He 
was  called  to  the  English  bar  on  the  25th 
April.  1782. 

18.— *John  Dyneley,  of  Gray's  Inn,  solicitor 
to  the  Governors  of  Queen  Anne's  Bounty, 
and  formerly  secretary  to  the  presentations. 

I4,<— William  Henry  Thnrlow,  solicitor,  aged 
27»  of  the  firm  of  Messrs.  Swee^  Sutton,  & 
Cfo.,  son  of  the  Rev.  E.  S.  Thurlow,  preben- 
dary of  Norwich,  and  great  nephew  of  Lord 
Chancellor  Thuiiow. 

21.-^06b.  Beet  Clark,  of  Dronfield,  Derby- 
shire, solicitor,  aged  25. 

25. — Samuel  Compton  Cox,  late  one  of  the 
Masters  in  Chancery,  aged  82.  See  Memoir 
18  L.  O.  450. 

26. — Sir  Stephen  Gaselee,  late  one  of  the 
Judges  of  the  Common  Pleas,  aged  76.  See 
Memoir,  18  L.  0. 450. 

John  Aldridge,  solicitor,  late  of  Lincoln's 
Inn,  aged  84,  and  formerly  clerk  to  the  Ma- 
son's Company. 

Thoe.  Cormack,  barrister  at  law  of  the 
Middle  Temple.    Called  10th  June,  1831. 

5. — Wm.  Reader,  one  of  the  benchers  of  the 
Middle  Temple,  formerly  recorder  of  Not- 
tingham, aged  80.  He  was  called  to  the  bar 
on  the  17th  November,  1788. 

S6.—*  Samuel  Straight,  of  the  Sessions  House, 
Old  Bailey,  aged  36,  a  solicitor. 

30.— -Geo.  Peter  Holford,  aged  71.  He  was 
called  to  the  bar  bv  the  society  of  Lincoln's 
Inn»  12th  July,  1791.  .  He  was  several  times 
elected  a  member  of  the  House  of  Com- 


mons. 


Mi^. 


3.— John  James  Fraser,  barrister  at  law. 

8.— Pfttrick  Brady  Lei^h,  of  the  Western  Cir- 
cuit. He  was  callea  to  the  bar  on  the  8th 
June,  1831,  by  the  society  of  Gray's  Inn. 
He  was  the  author  of  Treatises  on  the  Poor 
Laws,  and  the  Law  of  Nisi  Pnm» 
Charles  Henderson,  of  Oxford,  solicitor. 

16. — ^Wm.  Geo.  Adam,  Accountant  General  of 
the  Court  of  Chancery,  and  a  bencher  of 
Lincoln's  Inn.  He  was  called  to  the  bar  on 
the  15th  November,  1806. 

JvM. 

4. — Geo.  Robt.  Marriott,  one  of  the  clerks  of 
Nisi  Prius.  He  was  called  to  the  bar  1st 
June,  1832,  by  the  Inner  Temple. 

1 7«— -SamL  Grove  Price,  late  M.P.  for  Sand- 
wich and  Deal,  aged  45.  He  was  called  to 
the  bar  on  the  28th  April,  1818,  by  the  so- 
ciety of  Lincoln's  Inn.  He  went  the  Home 
Circuit  for  some  time,  but  rarely  practised, 
and  then  only  as  a  parliamentary  counsel* 

^O.— -Henry  Rush,  solicitor,  aged  26. 


15.— Winthrop  Mackworth  Praed,  M.P.^;  aged 
37*  recorder  of  Barnstaple,  son  of  the  late 
Mr.  Serjeant  Praed.  He  was  called  to  the 
bar  by  the  Middle  Temple  on  the  29th  May, 
1829,  and  went  the  Norfolk  Circuit. 

17.— Wyndham  Goodden,  aged  83.  He  was 
34  years  Chief  Commissioner  of  the  Batlt 
Court  of  Re<]uesu.  He  was  called  to  the 
bar  by  the  Middle  Temple  on  the  26th  June, 
1789. 

19.— Henry  Martin,  one  of  the  benchers  of 
Lincoln's  Inn,  and  lately  a  Master  in  Chan- 
cery. He  was  called  to  the  bar  on  the  29th 
April,  1789. 

28. — ^William  Shutt,  one  of  the  magistrates  at 
the  Marylebone  Police  Court,  formerly  of 
the  Oxford  Circuit.  He  was  called  to  the 
bar  by  the  Middle  Temple,  28th  January, 
1814. 

6.— John  Chadbom,  of  Gloucester,  aged  56, 
a  solicits,  one  of  the  executors  of  the  late 
Mr.  Wood  of  that  city. 

Robert  Rankin,  Esq.,  Chief  Justice  of 
Sierra  Leone. 

William  Bell,  advocate,  author  of  the 
Dictionary  and  Digest  of  the  Law  of  Scot- 
land. 

18.— Edward  Pcarce,  solicitor,  of  Bodmin,  one 
of  the  aldermen  of  the  borough. 

19.*— Edgar  Taylor,  of  Bedford  Row,  F.S.A., 
solicitor,  aged  46.  See  memoir,  18  L.  O. 
405. 

21.*-*William  John  Willett  of  Margate,  for- 
merijr  of  Essex  Street,  Strand,  aged  43,  n 
solicitor. 

23.— Rowland  Wilks,  of  Fmsbury  Place,  aged 
37,  a  solicitor,  vestry  clerk,  and  clerk  to  the 
Board  of  Guardians  of  the  parish  of  St.  Luke, 
son  of  Mr.  Wdks,  many  years  M.P.  folr 
Boston. 

25.— Henry  Hayes  lizard,  town  clerk  of  Wey- 
mouth for  more  than  20  years.  He  was  an 
alderman  of  the  borough,  and  twice  served 
the  office  of  m^or. 

26.<— Alexander  Fraser,  aged  83,  of  Lincoln's 
Inn  Fields,  solicitor. 

31.— Richard  Rodd,  of  Devonport,  solicitor, 
aged  67.  He  was  upwwds  of  25  years 
clerk  to  the  commissioners. 

S€ptemder. 

4.— Thomas  Roberson,  aged  70,  town  clerk 
of  Oxford,  and  clerk  of  the  peace. 

9.»-Edward  Chapman,  solicitor,  of  Devonshire 
Street,  Queen  Square. 

25. — Mr.  Justice  Vaughan,  aged  72.  See 
memoir,  19  L.  O.  33. 

28. — ^William  Beetham,  F.R.S.,  formerly  a  so- 
licitor, a  magistrate  and  deputy  lieutenant  of 
Middlesex. 

30. — James  Rlmington,  M.A,  He  was  called 
to  the  bar  bv  uie  Middle  Temple  on  the 
8th  May,  1812.  He  attended  the  Northern 
Circuit,  was  a  commissioner  of  bankruptcy 
for  Sheffield,  and  one  of  the  justices  or  the 
peace,  and  deputy  lieutenant  for  the  west 
riding  of  Yorkshire. 
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October, 

21. — Joshua  Btttye,  solicitor  of  Ely  nace, 

af^ed  39. 

Beojamin  Kerr,  barrister  at  law. 

A'ovember, 

7.* — ^Thomas  Oamiooa  Acton,  of  Elm  Court, 

Tetuple,  solicitor. 
8. — John  Bather,  a/^ed  58,  recorder  of  Shrews- 
bury, and  one  of  the  revisiiigf  Irarristers. 
He  was  a  member  of  Lincoln's  Inn,  and 
was  called  to  the  bar  on  tbe  24th  November, 
1807,  and  went  tbe  Oxford  Circuit. 
16, — Thomas  Thompson,  of  tbe  Inner  Temple, 
a^ed  60,  barrister  at  law.     He  was  called 
to  the  bar,  25ih  November,  1819. 
28. — *  Robert  Finch  Newman,  aged  47»  late 
solicitor  to  the  city  of  London. 
J.  Broughton,  of  Tewkesbury,  solicitor, 
.  a^d  49.     He  was  chamberlain  of  that  bo- 
rough for  twenty- four  years. 

December. 
3.— H.  Waddint^n,  Recorder  of  Warwick. 

John  HoUist,  of  Farnham,  solicitor,  aged  80. 
5. — Richard  Greenland  Denne,  of  the  Inner 
Temple,  aged  44.    He  was  called  to  the  bar 
the  24th  November,  1826. 
11. — George  James  Walls,  of  Hart  Street, 
.  Bloomsbury,  solicitor,  ai^ed  28. 
12. — Richard  Dally,  aj;ed  72,  formerly  a  soli- 
citor at  Chichester. 
13. — William  Comerford  Clarksou,  of  Doctors 
Commons,  aged  70* 

Willkm  Frederick  Lawson,  Clerk  of  the 
Peace  for  the  county  of  Surrey. 
15.— Charles  Penruddocke,    of   the    Middle 
.  Temple.    He  was  called  to  the  bar  the  28th 

November,  1823. 
]6.»-Franci8  Const,  aged  88.     He  was  called 
to  the  bar  by  the  Society  of  the  Middle 
Temple,  7th  February,  1783.     He  edited 
several  editions  of  Bott's  Poor  Laws,  and 
was  chairman  of  the  Middlesex  and  West- 
minster Sessions:  the  latter  office  he  held 
till  his  death. 
22.~Robert  Belt,  of  the  Inner  Temple,  called 
to  the  bar  5th  Februarv,  \802,  ana  practised 
some  years  at  the  Equitv  bar.    He  compiled 
a   supplement,    and  added  many  leurned 
.  notes  to  tbe  Reports  of  Vttey^  sen.,  and  was 
a  Commissioner  in  Bankruptcy  under  the 
old  system. 
31. — Thomas  Richard  Watkyns,  solicitor,  of 
Hereford,  aged  57. 

Daies  noi  known. 

^Charles  Firederick  Collins,  of  Lincoln's  Inn 
Fields,  solicitor. 

*Oaniel  Ferard,  of  Austin  Friars,  solicitor. 

*  William  Crowdy,  Hi^hworth,  Wiltshire,  soli- 
citor. — - 

Vft  have  hai]  the  curiosity  to  estimate  the 
average  duration  of  the  lives  of  those  included 
in  the  preceding  obituary,  two  of  which  ex- 
ceeded 90,  and  mnr  died  under  30 :  the  average 
during  the' year  appears  to  have  been  about 
the  age  of  58. 

*  The  names  of  the  gentlemen  marked 
thus  were  members  of  the  Incorporated  Law 
Society. 


CIRCUITS   OF  THE  COMMISSlONEfiS 

POR  Tun 
RELIEF  OF  INSOLVENT  DEBTORS. 


Summer  CircuUi,  1840. 

BODTHKRN  CIRCUIT. 

H.  R.  Retnolimi,  £so.  Chief  Commiisioiier. 

Berk$kire,  at  Reading,  Tuesday,  Jutie  23. 

Osffordthire,  at  Oxford,  Thuradav,  Jane  25. 

WorcetterMre^  at  Worcester  and  C3ty,  Satur- 
day, June  27. 

Herefordshire^  at  Hereford,  Tnesday,  Jnne  30. 

Radnor ihire,  at  Presteigne,  Wednesday,  Jaly  1. 

Cardigifnshire,  at  Cardigan,  Friday,  July  3. 

Pembrokeghire,  at  Haverfordwest  and  Town, 
Satunlay,  July  4. 

Carmarihemhire,  at  Carmarthen  and  Borongh, 
Tuesday,  July  7* 

Glamorganshire,  at  Swansea,  Thursday,  Jnly  9. 

Glamorganthire,  at  Cardiff,  Saturday,' July  11. 

Brechnockihire,  at  Brecon,  Monday,  July  13. 

Monmouthshire,   at    Monmouth,  Wednesday, 
July  15. 

Gloucestershire,  at  Gloucester  and  (Jity,  Fri- 
day, July  17. 

^t  the  City  0/  Bristol,  Tuesday,  July  21 . 

Somersetshire,  at  Bath,  Friday,  July  24. 

Somersetshirr,  at  Wells,  Monday,  Jolv  27. 

Devonshire,  at  Plymouth,  Thur6day,  July  30. 

Cornwall,  at  Bodmin,  Saturday,  Aug.  1. 

Devonthire,  at  Exeter  and    City,    Tuesday, 
Aug.  4. 

Dorsetshire,  at  Dorchester,  Friday,  Awg,  7- 

f^iitthire,  at  Salisbury,  Tuesday,'Aug.  II. 

jit  the   Town   of  Southampton,   Wednesday, 
Aug.  12. 

Hampshire,  at  Winchester,  Thursday,  Aug.  13. 

northern  CIBCUIT. 

J.  G.  Harris,  Esq.,  Commissioner. 
Rutlandshire,  nt  Ottkhaui,  Wednesday,  June  10. 
Yorkshire,  at  Sheffield,  Friday,  June  12. 
Yorkshire,  at  Wakefield,  Muuday,  June  15. 
^t  the  Town  of  Kingiton-upon'Hull,  Monday, 

June  22. 
Yorkshire,  at  York  and  Ci*y,  Wednesday,  June 

24. 
Yorkshire,  at  Richmond,  Saturday,  Jnne  27- 
Durham,  at  Durhaui,  Monday,  June  29. 
Northumberland,  at  Newcastie-upoB-Tyoe  and 

Town,  WeduMday,  Julv  I. 
Cumberland,  at  Carlisle,  Satnrtlay,  Jaly  4. 
Westmorland,  at  Appleby,  Monday,  JuJv  6. 
ff^estmorland,  at  Kendal,  Tuesday,  July  7. 
Lancashire,  at  Laucaster,  Thursday,  Jvly  9. 
Lancashire,  at  Preston,  Friday,  July  17. 
Flintshire,  at  Mold,  Monday,  'July  20. 
Denbighshire,  at  Ruthin,  Wednesday,  Jnly  22. 
Anglesey,  at  Beaumaris,  Friday,  July  24. 
Carnarvonskire,  atCaniarvon,  Monday,  Jnly  27. 
Merionethshire,  at  Dolgelly,  Wedoeadav,  July 

29. 
Montgomeryshire^  at  Welchpool,  FHday,  July  31. 
Lancashire,  at  Liverpool,  Monday,  An^.  3l 
Cheshire,    at    Chester   and   (yity,   Tottraday, 

Aug.  6. 

MIDLAND  CIRCUIT. 

T.  B.  BowEN,  Esq.,  Commissioner. 
EsiCJf,  at  Chelmaford,  Saturday,  July  18. 
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Kueg^  at  Colchester,  Momlay,  July  20. 
S'^oik,  at  Ipswich,  Tuesday,  July  21. 
Nfttfttlkt  at  Vunnouth,  Tiiursday,  July  23. 
NorJf*ik^^X  Norwich  and  Ciiy,  Friday,  July  24. 
N'irfolk,  at  Lynn.  MondaVy  July  27. 
Suffolk^  at  Bury   Saiut   Edmunds,   Tuewlay, 

July  2S. 
CambnHf^eakire,  al  Cambridge,  Wednesday. 

July  29. 
Huntingtionshire,  at  Huntingdon,  Friday,  July 

31. 
Northfimplonsfiire,  at  Peterborough,  same  day. 
Linculiuhirft  at   Lincolu  and  City,  Mondayi 

Auif.  3. 
NottinghawMhlre^  at  Nottingham  and  Town, 

Wednesday,  Aug.  5. 
Derb^ihtrey  at  Derliy,  Friday,  Aug.  7. 
Lekeiiethhire,  at  Leicester,  Saturday,  Aug  8. 
jli  ike  City  of  Liehfield,  MoiMlay,  Aug.  10. 
St^jfurd»k\r€y  at  Stafford,  'I'oesday,  Aug.  1 1. 
Shrwp»hWey  at  Shrewsbury,  Friday,  Aug.  14. 
Skrtfpihire,  at  Oldbury,  Monday,  Aug.  17* 
fFHrwickahire^  at  Birmingham,  Tuesday,  Aug. 

18. 
Jli  the  City  of  Coventry,  Thursday,  Aug.  20. 
fFffriricAsAire,  at  Warwick,  Friday.  Aug.  21. 
NortAamptonshireg  at  Northampton,  Monday, 

Aug.  24. 
Beti/oriishire,  at  Bedford,  Tuesday,  Aug.  25. 
BtickiMgkamshire,  at  Aylesbury,  Wednesday, 

Aug.  26. 

HOME  CIRCUIT. 

W.J.  Law,  Esq.,  Commissioner. 
SusifO',  at  Hor^haui.  Friday,  July  3. 
AVii/,  at  Dovnr,  Saturday,  July  ll. 
jit  the  City  of  Cnnterhury^  Monday,  July  13. 
AVa/,  at  Maidstone,  Tuesday,  Jul V  14. 
Herl/ordihirfy  at  Hertford,  Saturday,  Aug.  1. 


MASTERS  EXTRAORDINARY  IN 
»  CHANCERY. 

Fmm  2^th  February   to  20th  March,   1840,  both 
mcliuive,  with  dates  when  gazetted. 

Tetlow,  John  Richard,  jun.,  Liverpool.     Feb.  25. 
Gmndy,  John,  Bury,  Lancaster.     Feb.  25. 
Hal),  Joseph,  Keswick,  Comberland.    Feb.  25. 
Slater,  Joseph,  Wigan,  Lancaster.     Feb.  25. 
Jarris,  Lewis  Wbincop,  King's  Lynn,  Norfolk. 

Feb.  28. 
Cooper,  William  Salmon,  Colchester.    Feb.  28. 
Gilbertson,  IsAac,  Bala,  Merioneth.     March  3. 
Frodsbsm,  Frederick,  Liverpool.     March  6. 
Wlghtwick,  Thos.  Norman,  Cauterbury.  March  6. 
Mercer,  George,  Deal.     March  13. 
Edwards,  James  Barber,  Deal.     March  13. 
Coombs,  Thomas,  jun.,  Dorchester.     March  17. 
Bonsall,    John    George    William,     Machynlleth, 

Montgomery.    March.  20. 

DISSOLUTIONS  OF  PROFESSIONAL  PART- 
NERSHIPS. 

From  February  25M    to   March  20th,   1840,  both 
hncUuive,  with  datea  when  gazetted, 

Tibbits,  James,  and  John  Wilmhumt,  jun..  War* 
wick.  Attorneys  and  Soiicitors.    Feb.  25. 


INCORPORATED  LAW  SOCIETY. 


MBMBBRS  ADMITTBD. 

Thomas  Plews,  Trinity  Square,  Newington. 

Charles  Harman,  High  Wycombe. 

Daniel  Gould,  Honiton. 

CveoHpe  E\'an  Thomas,  Furnirars  Inn. 

Thomas  Martin  Wilkin,  Bartholomew  Close. 

Jainrs  Hosband,  De^onport.  « 

Godfrey  Talleats,  Newark. 

Charles  Reynolds  Williama,  Lincoln's  Inn  Fields. 

I'bomas  Lott,  Bow  Lane,  Cheapside. 

Tlioraas  Hart,  Reigate. 

Charles  Francis,  St.  Swithin's  Lane. 

Arcbibalf}  Richard  Francis  Rosser,  New  Boswell 

Court. 
John  Thompson,  Lincoln's  Inn  Fields. 
Stevens  Tripp,  Gray's  Inn. 
Thomas  Brame  Browne,  Dartford. 
John  Conquest,  Moorgate  Street. 
George  Teede,  Sloanc  Terrace.  Chelsea. 
William  Stoughton  Vardy,  Finsbury  Place. 
George  Cox,  Bucklersbury. 
Francis  Bentall,  Coleman  Street. 
Jmmas  Moody  Taylor,  Clement's  Lane,  Lombard 

Street. 
John  Hayward,  Oswestry. 

Joseph  Parkes,  Great  George  Street,  Westminster. 
Joseph  John  Wright,  Snnderland. 
CharlM  James  Tapp  Burt,  Aldermanbory. 


BANKRUPTCIES  SUPERSRDED. 

Fhtm  February  2SM  to  March   20/A,    1840,   both 
inctmive,  with  datea  when  gazttted. 

Smith,  Edward,  Great  Yarmoath,  Norfolk,  and  of 

the  City  of  Norwich,  Linen  Draper  and  Tea 

Dealer.    Feb.  25. 
Chalmers,  David,  Great  Yarmouth,  Norfolk,  and 

of  the  City  of  Norwich,  Linen  Draper  and  Tea 

Dealer.     Feb.  25. 
Winstanley,  John«  Chorlcy,-  Lancaster,  Druggist 

and  Grocer.    March  6. 
Beckett,  Samuel,  and  John    Beckett,    Andlem, 

Chester,  Drapers.    March  20. 


BANKRUPTS. 

From  Febmary  25M  to  March  20M,    1840,  both 
inctuaive,  with  datea  when  gazetted, 

Agutter,   Thomas,  Deptford,   Kent,   Fellmonger. 

Green,  Off.  Ass.;  Smith  &  Co.,  King's  Arms 

Yard.     Feb.  25. 
Ansell,  Wolfe,  Pontypool,  Monmouth,  Shopkeeper. 

Jenhhu  &   Co.,   New    Inn;    C  tar  Ac  Sl    Co., 

Bristol.     Feb.  25. 
Allen,  James,  and  Frederick  Phillips,  Birmingham, 

Manufacturers  of  Lamps  and  Bronzed  Wares. 

ChapUn,  Gray's  Inn  Square;  Bicharda tk.  Co., 

Birminghaui.     March  1.5. 
Andrew,  Jonathan,   Mancliester,    Merchant    and 

Commission  Agent.     Milne  &  Co.,  Temple ; 

Jeasa,  Manchester.     March  17. 
Buckett,  John,  Overthorpe,  Norihampfon,  Sheep 

Salesman,     ^ptm,  Banbury.     Feb.  25. 
Blackett,  Powell  Charles,  Green  Street,  Grosrenor 

Square,  Lodging  House  Keeper.     Gibaon,  Off. 

Ass. ;    Maugham  &  h'etmedy,  Chaucery  Lane. 

Feb.  28. 
Baron,    Thomas,     Bolton -le-Moors,     Lancaster, 
Cotton  Spinner.    Barker,  Gray's  Inn  Square ; 
WoodhouaCf  &  Co.|  Bolton-le- Moors.    Feb.  2d. 
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Hoimor,  Benjiunln,  Qloiioester,  Money  Scrirener. 
Waakboum^  Gloucester ;  White  &  Co.,  Bedford  f 
Row.    Feb.  28. 
Barton,  Henrf ,  Wem,  Salop,  Com  Dealer.  Warren^ 
Market  Drayton  \  Pnmager  &  Co.,  Gray's  Inn 
Square.     Feb.  28. 
Bardsley,  John,  Denton,  Maochestsr,  Hat  Manu- 
facturer and  Publican.    HadfieU,  Manchester; 
Jokmtm  &  Co.,  Temple.    Feb.  28. 
Brookes,  John,    Birmingham,    Builder.      Taylor 
&  Co.,  Bedford  Row ;  TyndaU&  Co.,  Birming- 
ham.   March  3. 
Bowie,  Robert,  and  William  Bowie^  Burr  Street, 
Lower  Bast  Smitbfield,  Surgeons  and  Apothe- 
caries.     Groom,  Off.   Ass.;   Hm»lam  &  Co., 
Copthall  ConrU    March  6. 
Belt,  Sarah,   and   James   Whitfield,    Winlaton, 
Durham,  Merchants.    SfUttd  &  Co.,  Queen 
Street,  Cheapside;  PratoHf  Newcastle-upon- 
Tyne.    March  6. 
Bennett,  John,  Halifax,  York,  Draper.    Abbott 
&  Co.,  Charlotte  Street,  Bedford    Square; 
Bemutt  &  Co.,  Manchester.    March  6. 
Burrow,  Edward,  Lirerpool,  Tailor  and  Draper. 
Knapper  6l  Co.,  Liverpool ;  Oliver  it  Co.,  Old 
Jewry.    March  10. 
Barnes,  Edward,  Sheffield,  York,  Cutler.     Sodgere, 
DerooHhire  Square,  Bishopsgate ;  Ooodimmg  or 
Bodgen  &  Son,  Sheffield.     March  10. 
Blackburn,  Henry,  Halifax,  York,  Grocer.    Ad- 
lingtoH  &  Co.,  Bedford  Row ;  WaoeU^  Halifax. 
March  10. 
Barrett,    Abraham,     Guiseley,    York,    Clothier. 
WiUon,    Southampton    Street,    Bloomsbury 
Square ;  Penfne  &  Co.,  Leeds.    March  13. 
Bellamy,     Richard    Wanklln,    Ross,     Hereford, 
Grocer.    Bum^,  Gloucester;  White  &  Co., 
Bedford  Row.    March  13. 
Brown,  John,  BunhiU  Row,  Middlesex,  Silk  and 
Ribbon  Warehouseman.    Whitmore^  Off.  Ass. ; 
Goddard,  Wood  Street,  Cheapside.    March  20. 
Butterworth,  Joseph  Horatio,  Manchester,  and  also 
of   Gutter  Lane,    London,   Stuff  Merchant. 
•/«]re#  &  Co.,  Chancery  Lane;  BeHtom^  Man- 
chester.   March  20. 
Bell,  Joseph,  Greensfield,  Northumberland,  Ship 
Owner.      Charlton    or    Woodnum,    Morpeth; 
Leadbittcr,  SUple  Inn.     March  20. 
Cooke,  Richarii  Bond,  Leamington  Prion,  War- 
wick,  Hatter.      Sturmy,  Wellington    Place, 
London  Bridge  ;  Paitenon  &  Co.,  Leamington 
Priors.    Feb.  28. 
Chapman,  William,    Birmingham,    and  Thomas 
Kenning,    Bonlesley,    Aston-juxta-Birmlng- 
ham,  Fire  Iron  Makers  and  Chymists ;  Swam 
&  Co.,  Frederick's  Place,  Old  Jewry ;  Whole- 
ley  &  Co.,  Birmingham.    Feb.  28. 
Crane,  David,  Wolverhampton,  Stafford,  Publican 
and  Maltster.    Jeyee  &.  Co.,  Chancery  Lane ; 
Daniel,  Worcester  and  Kidderminster.  Feb.  28. 
Clarke,  John,    Manchester,    Paper   Dealer   and 
Dr>'8alter.       Norris,     Manchester;     Newton 
6l  Co.,  Gray's  Inn.    Feb.  28. 
Cornfortb,  William,  jun.,  Holbeck,  Leeds,  York, 
Flax  Spinner.     Wilton,  Southampton  Street, 
Bloomsbury  Square.    Payne  &  Co.,  Leeds. 
March  3. 
Carter,  William,  Oxford  Street,  Grocer.     Clark^ 
Off.  Ass. ;  Wood  &  Co.,  Corbet  Court,  Grace- 
church  Street.    March  13. 
Cranston,  John,  Ringwood,  Southampton,    Up- 
holsterer,   Cabinet    Maker  and    Auctioneer. 
Dany^  Ringwood;  Holme  &.  Co.,  New  Inn. 
March  13. 
Coleman,  Henry,  Union  Street,  Old  Broad  Street, 


London,  and  of  Ardeo  Terraee,  Ckmbenrell 
Grove,  Surrey,  Merchant.    Oibeon,  Oif.  Ais. ; 
jitkwnt  it  Co.,  Cheapside.    Mardi  17.  . 
Crozson,  William  Henry,  Rayleigh,  l£asec,  Wlicel- 
wright.     dhraham.  Off.  Ass. ;  Sieaeme  &  Co., 
Queen  Street,  Ci^.    March  17. 
Cheetham,  Robert,  and  Joseph  ChMtbam,  Stock- 
port»  Chester,  Cotton  Spinners.    MUno  it  Co., 
Temple ;  Cauon  &  Co.,  Manchester.  March  17. 
Cutts,  John,  Manchester,  Machine  Maker   and 
Brasier.    Afahinmm  &  Co.,  Temple  ;  Atkmuon 
(l  Co.,  Manchester.    March  20. 
Cartwright,   Samuel,    Great   Bolton,    Lancaster, 
Ironmonger.    Milno  &  Co.,  Temple  ;  Hikhert, 
Bolton.    March  20. 
Davies,  George,  Knightabridge,  Middlesex,  Grocer. 
Johntom,  Off.  Ass.  ;  AdUngton  A  Co.,  Bedfoid 
Row.    March  13. 
Dean,  Charles,  King's  Heath,  Worcester,  Edvaid 
Cope,  of  Manchester,  and  William  Tomlinsoo, 
Jun.,  of  Birmingham,  lately  carrying  on  bna- 
ness  in  Manchester  and  in  Birmingliam  as 
Ironmasters.    ChapUn,  Gray's  Inn  Sqoaie; 
Stubbt  ii  Co..  Birmingham.    March  13. 
Deeming,  William,    and   John   Deeming,  Mas- 
cheater,    Hotel    Keepers.     MitckeU   it  Co., 
New   London    Street;    Vjpton,   Manchcaier. 
March  17. 
Davies,  Griffith,  Carnarvon,  Draper  and  Clothier. 
(M^A,  Carnarvon  ;  ITtdUbiot,  Copthall  Cout, 
Throgmorton  Street.    March  20. 
Driver,  Richard,  Manchester,  CommiMion  Agent. 
Bunting,  Manchester ;  Bower  it  Co.»  Chamany 
Lane.    March  20. 
Denman,  William,  Carnarvon,  Innkeeper.    WU- 
lUane,    Carnarvon ;    Weeks  it    Co.,     Cook's 
Court,  Lincoln's  Inn.    March  20- 
Elstob,  Diyden,  Conduit  Street,  Bond  Straet,  Un- 
derwriter.     Green,  Off.  Ass  ;  Omertem  it  Co., 
Lothbury.    March  6. 
Bdington,  Wm.,  North  Audley  Street,  Jeweller. 
Graham,  Off.  Ass ;  Blwin^  BUckfriar's  Road. 
March  20. 
Foraell,  Samuel,  Leicester,  Hosier,  Worsted  Sin- 
ner and  WookUpler.    Dyneley,  it  Co.,  Gray's 
Inn ;  Ingram  it  Co.,  Leicester.    Feb.  28. 
Fairdough,  William,  Wavertree,  Lancaster,  inn- 
keeper  and   Omnibus    Proprietor,    Warring 
Liverpool;    Perhint,    Gray's     Inn     Sqnaie. 
March  6. 
Furzman,  James,  Smart's  Buildings,  Holbora,  Vic- 
tualler.      Graham,  Off.   Ass.;    Basendale  H 
Va>.,  Great  Winchester  Street.     Feb.  25. 
Ford,  Richard,  late  of  Shrewsbury,  but  now  of 
SUffurd,  Scrivener.      Toohe  &  Co.,  Bedford 
Row ;  Clarke,  Longton  Potteries,  Staffiirdahire. 
March  17. 
Green,  Joseph,  Ipswich,  Suffolk,  Linen  Draper. 
Lackington,    Off.   Ass. ;   Jo$u9    it  Co^  Siae 
Lane.    Feb.  28. 
Garratt,  John,  Tipton,  Sufford,  and  also  of  Sedg- 
ley  in  the  same  county.  Grocer.     CAephn, 
Gray's  Inn  Square ;  Richarde  it  Co.,  Binning- 
ham.    March  13. 
Galloway,  John,  and  William  Newtoo,  Castletoo, 
Rochdale,  Lancaster,  Cotton  Spinners.  A«rm, 
Manchester;    Newton  &    Co.,    Qn^m    Inn. 
March  13. 
Gibson,  Joseph  Vincent,  Manchester,  Veteripair 
Surgeon.     Gibson,  Manchester;  HsUi  &  Co.* 
Lincohi's  Inn  Fields.    March  17. 
Hodge,   James,  Tiverton,  Devon,  Coach  Maker. 
/foiTy Tiverton;  Benneti,  Featheratone  Build- 
logs.    Feb.  25. 
Hickman,  Richard,  Bilston^  Stafford,  Timber  Mcr- 
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cliiint  and  Builder.  Brown^B\^Bton  i  IPI/Kom- 
,«oM  &  Co.,  Verulam  Biuldings,  Ony's  Ino. 
Feb.  28. 

Hilton,  Daniel,  Oldham,  Lancaster,'Cotton  Spinner. 
Bhtekatbwry,  Manchester,  ot  Joknton  ft  Co., 
Temple.    Feb.  28. 

Hammond,  William  John,  Essex  Street,  Strand, 
Lessee  of  the  Theatre  Royal,  Drury  Lane,  and 
of  the  New  Strand  Theatre,  Middlesex,  also  of 
the  Liverpool  Theatre,  Liverpool,  and  Tenant 
of  the  Doncaster  Theatre,  Doncaster,  Pub- 
lisher of  Music,  Book  and  Printseller.  Coimim, 
or.  Ass.;  LewU  ft  Co.,  Ely  Place,  Holborn. 
March  3. 

Howe,  John  Aplin,  Bristol,  Umbrella  and  Parasol 
Manufacturer.  Janet  ft  Co.,  Size  Lane; 
Harmery  Bristol.    March  3. 

Holland,  Henry,  Westbranwich,  Stafford,  Scrfrener. 
Smith  ft  Co.,  New  Boswell  Court ;  Oreatwood, 
Birmingham.    March  3. 

Ucatley,  John,  Manchester,  Brewer,  Innkeeper 
and  ^^ctualler.  Makhuen  ft  Co.,  Temple; 
Atkuuotk  ft  Co.,  Manchester.    March  6. 

Hewlett,  Thomas  Barnard,  and  Daniel  Hewlett, 
Northampton,  Ironmongers.  CottU,  Stour- 
bridge, Worcester;  Clowe$  ft  Co.,  Temple. 
March  6. 

Howard,  David,  Hnddersfield,  York,  Drysalter. 
Lake  ft  Co.,  Basinghall  Street ;  Baitye  ft  Co., 
Hnddersfield.    March  6. 

Hiut,  John  Wreford,  Liverpool,  Lamp  Mannfac- 
turer.  HaU  ft  Co.,  Verulam  Buildings,  Gray's 
Inn ;  NetU,  Liverpool.     March  10. 

Hugill,  John,  Whitby,  York,  Spirit  Merchant. 
Mibu  ft  Co.,  Temple  y  Bekhtr  ft  Co.«  Whitby. 
March  10. 

Hitchman,  James,  Aberdare,  Glamorgan,  Shop- 
keeper. PooU  &  Co.,  Gray's  Inn  Square; 
Messrs.  Liveti^  Bristol.    March  10. 

Biggins,  John  Crockerton,  Longbridge  Deverill, 

Wilts,  and  of   Frome    Selwood,  Somerset, 

Tallow  Chandler  and  Soap  Boiler.    Framptim^ 

South  Square,  Gray's  Inn;  Miikr^  Frome 

Selwood.    March  13- 

Harman,  James  Camfield,  Charles  Street,  Middle- 
sex Hospital,  and  Starch  Green,  Hammersmith, 
Middlesex,  Coach  Maker.  Edwardt,  Oft,  Ass. ; 
Gorem,  South  Molton  Street.     March  17. 

Barrall,  Samuel  Sampson,  Leeds,  York,  Tailor 
and  Draper.    Middleionf  Leeds.    March  17. 

Hesketh,  Edmund,  Hnlme,  Lancaster,  Victualler. 
jidUngitm  ft  Co.,  Bedford  Row ;  BeU,  Man- 
cheater.    March  20. 

Ion,  Wm.,PontypooI,  Monmouth,  Draper.  Holme ^ 
ft  Co.,  New  Inn  i  M^ridemux,  Bristol.  March  6. 

laaacs,  Phineas,  Norton  Falgate,  Furrier.  OarA, 
Off.  Ass, ;  Woodi  h  Co.,  Corbet  Court,  Grace- 
church  Street.    March  17. 

James,  Samuel,  Juo.,  and  Walter  James,  High 
Street,  Whitechapel,  Smiths  and  Ironmongers. 
Graham,  Off.  Ass.;  Wboiion,  Tokenhouse 
Yard.    Feb.2S. 

Jones,  John,  Uverpoot,  Merchant.  Willis,  ft  Co., 
Tokenhouse  Yard ;  Afasan,  Liverpool.  Feb.  2b. 

Jacques,  Benjamin,  Standhard  Hill,  Nottingham, 
John  Cotton,  Nottingham  Park,  Nottingham, 
and  Thomas  Barfoot  Oliver,  Quomdon,  Lei- 
cester, canying  on  business  in  the  town  of 
Nottingham,  as  Hosiers.  Yaltop,  Fumival's 
Inn  ;  Messrs.  Parttftu,  Nottingham.  March  13. 

Jul],  tjeol^,  Leamington,  Warwick,  Grocer. 
Michael,  Red  Lion  Square ;  jtmo»,  Eversham. 
March  13. 

Jefferis,  Benjamin,  Newport,  Monmouth,  Iron- 
.  moDger.   Hicht,  ft  Co.,  Bartlett's  Buildings  ; 


Himtem,    Bristol;     Webb   ft    Co.,   Newport. 
March  17. 

Kollmann,  G«orge  Augustus,  Saint  Martinis  Lane, 
Piano  Forte  Maker.  Johnaon,  Off.  Ass.;  Aiar- 
thteau  ft  Co.,  Carey  Street.    Feb.  28. 

Kershaw,  Hugh,  Manchester,  Twist  Dealer,  Mid 
Commission  Agent.  AdUngion,  ft  Co.,  Bed- 
ford Row ;  Chew,  Manchester.    March  3. 

Kilvert,  John,  Manchester,  Calico  and  Fustian 
Merchant.  Afahhum,  ft  Co.,  Temple;  jf thin- 
eon  ft  Co.,  Manchester.    March  13. 

Kinder,  William,  Hodge  Mill,  Mottram,  in  Long- 
endale,  Chester,  Cotton  Spinner.  Brachenr 
btny,  Manchester;  Johtu&m  ft  Co.,  Temple. 
March  20. 

Kimbel),  Thomas,  Haddenham,  Buckingham, 
Grocer,  Cheesemonger  and  Trader.  AUager^ 
Off.  Ass. ;  Doda  ft  Co.,  Northumberland  Street, 
Strand.    March  6. 

Krauss,  Adolphus,  Salford,  Lancaster,  Manufac- 
turer. MikM  ft  Co.,  Temple ;  Cronley  ft  Co., 
Manchester.    March  20. 

Long,  Giles,  Croydon,  Surrey,  Coal  Merchant. 
Oibton,  Off.  Ass. ;  Smith,  Bridge  Street,  Sontk^- 
wark.    Feb.  28. 

Liddle,  William,  Leeds,  York,  Flax  Spinner.  BeU 
ft  Co.,  Bow  Church  Yard.  Bawton,  juo., 
Leeds.    March  3. 

Lloyd,  John,  Liverpool,  Linen  and  Woollen  Dra* 
per.  Johnson  ft  Co.,  Temple;  Bloir^  Man- 
chester.   March  17. 

Little,  David,  and  David  Chalmers,  Great  Yar- 
mouth and  Norwich,  Norfolk,  Drapers  and 
Tea  Dealers.     CattUn,  Ely  Place.    March  20. 

Minett,  Joseph,  Essex  Wharf,  Essex  Street,  Strand, 
Coal  and  Coke  Merchant  and  Lime  Burner. 
Tarquand,  Off.  Ass. ;  Wathgn^  Torrington 
Square.     Feb.  28. 

Mulcaster,  James,  and  Benjamin  Vaughan,  Saint 
Paul's  Church  Yard,  London,  Wholesale  Fur- 
riers and  Dealers  in  Straw  Phut.  Lachmglon^ 
Off.  Ass. ;  Braham,  Chancery  Lane.     Feb.  28. 

Martin,  Henry,  West  Teignmouth,  Devon,  Linen 
Draper.  Bhodet  ft  Co.,  Chancery  Lane  ; 
Drahe,  Exeter.    Feb.  28. 

Mac  Caffcry,  John,  Mirdeld,  York,  Contractor. 
Hall,  Aldermanbury,  London ;  Walker ^  Dews- 
bury.    March  3. 

Mason,  Allen,  Chigwell,  Essex,  Com  and  Coal 
Dealer  and  Farmer.  Pennell,  Off.  Ass. ;  FUheTf 
Biicklersbury.    March  6. 

Morris,  William,  Birmingham,  Builder.  Tarkton, 
Birmingham.    March  6. 

Martyn,  John,  and  Thomas  Moody,  Newcastle- 
upon-Tyne,  Wholesale  and  Retail  Linen  and 
Woollen  Drapers,  Silk  Mercers  and  Hosiers. 
Oibson,  Newcastie-upon-Tyne ;  Swain  &  Co-, 
Frederick's  Place,  Old  Jewry.    March  IC. 

Milne,  Thomas,  Stockton- upon-Tees,  Durham, 
Draper  and  Shopkeeper.  AdUngton  ft  Co., 
Bedford  Row ;  Chew,  Manchester.    March  13. 

Miers,  William,  Strand,  Ormula  Miniature  Frame 
Maker.  Caiman,  Off.  Ass. ;  Eiche,  Eccleston 
Street,  Pimlico.    March  17. 

M'Bumie,  Thomas,  and  David  M'Bumie,  Hnd- 
dersfield, York,  Dyers.  Baitye  ft  Co.,  Chan- 
cery Lane ;  Messrs.  Chugh,  Hnddersfield. 
March  20. 

Mathers,  Thomas,  Canterbury,  Kent,  News  Agent 
and  Printer.  Cattarus  ft  Co.,  Mark  Lane. 
March  20. 

Norris,  Josh.,  Birmingham,  Wholesale  Draper. 
€Uarhe  ft  Co.,  Lincoln's  Inn  Fields.  Cohnore 
ft  Co.,  Birmingham.    March  13. 

.Oakes,  Joth.^  Sbemeldf  York^  Merchant  Cutler. 


448 


Bankrupts,— Price$  of  Stocks. 


Brooktbank  &  Co.,  Great  Jmnes  Street,  Rad- 
ford Row ;  Hoole  A  Co.,  Sheffield.    Feb.  28. 

Pnt,  RichAfd  Perrian,  and  Samuel  Prat,  Glaston- 
bury, Somerset,  and  of  the  City  of  Wells, 
Somerset,  Scriveners.  Holme  &  Co.,  New  Inn ; 
Nauh,  Glostonbury.     Feb.  28. 

Fbilliskirk,  Henry,  Leeds,  York,  Tailor  and  Dra- 
per. Stran^wayes,  Barnard's  Inn ;  RoLiiuan, 
Leeds.     Mnrcb  3. 

Palmer,  Robert,  ReaJing,  Berks,  Coal  Merchant, 
Slate  and  Salt  Merchant  and  Ironfounder. 
Blandyy  Reading  \  AtOm^tfrn  &  Co.,  Bedford 
Row.     March  10. 

Papps,  Charles  Henry.  Geoi^ge  Street,  Adelphi, 
Coal  Merchant.  Whitmort^  Off.  Ass.;  Aspreyy 
Fumival's  Inn.     March  17. 

Pagan,  Thomas,  Urerpool,  Linen  Draper  and 
Mercer.  Maknuon  &  Co.,  Temple  \  AtAintun 
6l  Co.,  Manchester.    March  17. 

Prince,  Edward  Bryan,  William  SutcUffe  Orerton, 
and  William  Whitfield,  Leeds,  York,  Joiners. 
WaiJker,  Furnivars  Inn  ;  BJac/^um,  Leeds. 
March  17. 

Paynt%  Thomas,  Warminster,  Wilts,  Butcher. 
FrampioHt  South  Square,  Gray's  Inn ;  MUier, 
Frome  Selwood.    March  2U. 

Price,  Thomas,  jun.,  Campden,  Gloucester,  Corn  I 


Ironfounder.    Belcher,  Off.   Ass.  ;  Cr9M.der  k 
Co.,  George  Street,' Mansionhouse.  March  13. 

Smith,  William,  Heaton  Norris,  Lancaster.  Grocer, 
Tea  Dealer  and  Pork  Butcher.  Adiimgttm  4k 
Co.,  Bedford  Row ;  Cooper  or  Beil^  Man- 
Chester.     March  13. 

Saxelbye, Thomas,  Kingston-upon-HuU,  Scrireoer. 
Jackson,  Hull ;  Shaw,  lElIy  Place.     March  13. 

Stockwell,  William  Henry,  Hampstead  Road,  Fur- 
nishing Undertaker.  PeimeU,  Off.  Ass. ;  Blake, 
&  Co.,  Essex  Street,  Strand.    March  17. 

Smith,  Joseph  James,  Gate  Street,  Lincoln's  Inn 
Fields,  Bookbinder.  Tar^piand,  Off.  Ass.; 
Joknstun,  Cecil  Street,  Strand.     March  20. 

Underbill,  Edward,- and  Joseph  Slater,  Watling 
Street,  London,  Warehousemen.  AUager, 
Off.  Ass. ;  Sounder*,  Queen  Street  Flaee,  South- 
wark.    March  20. 

Vyse,  Va^haniel,  Nuthnrst,  Warwick,  Farmer  and 

Coach  Proprietor.     CkUitm,  &  Co.,  Chaocery 

Lane  ;  Sucklint[,  Birmingham.     March  1 7. 

Vaughnn,  John,    Trawsfyoydd,    Merioneth,    Pig 

Drover.      Lowe  &  Co.,  SouUiampton  Baild- 

^  lags.  Chancery  Lane  ;  Lloyd,  Balju     March  17. 

Wain  Wright,  James,  Birmingham,  Wine  and  Spirit 

Merchant.      CkapUn,    Gray's    Inn,    Sqiiare; 

Harrison,  BirminghMm.     March  10. 


and  Coal  Dealer.    Adlington  Hl  Co.,  Bedford  I  Wilson,   Thomas,    Winsmore,    Bamstey,    Tork, 


^ovif',Hobbea,  Stratford-upon-Avon.  March 20. 
Richardson,  George,  Smith's  Buildings,  City  Road, 
Coach  Maker.      Clark,  Off.  Ass.)  Greeham, 
Castle  Street,  Holborn.    Feb..25. 
Robson,  Thomas,  Wall,  Northumberland,  Butcher 
and  Cattle  Dealer.    Brookshank  &  Co.,  Grny's 
Inn  Square;  Brown,  Newcastle-upon* Tyne. 
Feb.  25. 
Rothwell,  Joseph,  Elton  near  Bury,  Lancaster, 
Cotton  Spinner  and  Manufacturer.    AnUngton 
&  Co.,  Bedford  Row  ;  Makifison^  Manchester. 
Feb.  25. 
Roberts,  John,  of  the  Coppice,  near  Nottingham, 
Gardener  and  Seedsman.    Leee,  Nottiugham; 
Taylor,  Featherstone  Buildings.    March  3. 
Robinson,  James,  and  William  Robinson,  Bolton- 
le-Moors,  Lancaster,  Engineers,  Ironfounders 
and  Millrighls.     Chester,  Staple  Inn;  Arm- 
Strong,  Preston.    March  10. 
Ratcliffe,    Richard,    Lowestoft,    Suffolk,  "  Coach 
Maker.  Sherrington ^  Great  Yarmouth  ;  Ilhodcs, 
&  Co.,  Chancery  Lane.     March  13. 
.  Robertson,  Wm  ,  Liveri ool,  Drjs.lU'r  and  Mer- 
chant.    Johnson  &  Co.,  Temple  |  Higsun  &. 
Co.,  Manchester.     March  20. 
Storer,  Joseph,  Ibstock,   Leicester,    Auctioneer, 
Appraiser,    Bill    Broker,    and    Coal    Miner. 
Messrs.    Palmer,    Mitre    Court    Chambers; 
C0tr</afc&  Co.,  Hinckley^  Leicester.    Feb.  28. 
Sanderson,    John,    Heywood,    Bury,    Lancaster, 
Fustian  Manufacturer  and  Shopkeeper.    Had- 
Jieltl,  Manchester;   Johnson,  &  Co.,  Temple. 
March  3. 
Stephenson,   Frederick,  Bradford,  York,  Saddler 
and  Harness  Maker.     Strangeways,  Barnard's 
Inn  ;  Robinson,  Leeds.    March  3. 
Strange,   William,   Abingdon,   Berks,   Wine  and 
Spirit  Merchant.     Turqnand,  Off.  Ass. ;  Leigh, 
George  Street,  Mansion  House.    Match  Q. 
Scrill<*,  John,  and  James  Wright,  Oldham,  Cotton 
Spinners.    Johnson  &  Co.,  Temple  ;    fferon, 
&.  Co.,  Manchester.     March  10. 


Linen    Manufacturer    and    Yam    Merchant. 
Messrs.  Newman,  Bamaley;  PocoeJk^  6t,  Co^ 
Bartholomew  Close.    March  10. 
WilJson,  James,  LIrerpool,  Wine  Merchant.    VTkif" 
ley  &  Co.    Liverpool;   Lowe  &  Co.,    Soath- 
ampton  Buildings.     March  10. 
Woodiuan,  John,   Bristol,    Hatter,    fficis  it  Ca^ 
Bartlett'sBuIMings  ;  ///a/on, Bristol.  March  13. 
WeUi,  William,  Kingston-upon-Hul!,  Timber  Mer- 
chant.      Sihaw,   Ely   Place;    rhorney,    Hull. 
March  13. 
Williams,  Robert  Nokes,  Bristol,  Cabinet  Maker 
and  Timber  Dealer.      Hicks  &  Co.,  BartleU's 
Buildings,  Holborn;  Hinton,  Bristol.  Feb.  28. 
Watton,  William.  Birmingham,  Printer.     CkopUm^ 
Gray's  Inn  Square;  Harrison,    Birmingham, 
Feb.  28. 
Wilson,    Joseph,    Tyldesley-  Banks,    Lancaster, 
Cotton  Spinner.     Afakfnsan  &  Co.,  Temple; 
Atkinson  &  Co.,  Manchester.     Feb.  28. 
Wharton,  Richard,  Oldham,  Lancaster,  Innkeeper 
and  Coach  Proprietor.    Bower  &  Co.,  Cbsm- 
eery  Lane  ;  Heath,  Manchester.     March  3. 
Wheeler,  William,  and  Edward  Wheeler,  Oxford, 
Horse  Dealers   and    Urery  Stable  Keepers. 
Robertson,  Oxford  ;  Afiller  &  Co.,   PiccMliJIy, 
March  10. 
Wood,  Nicholas  Price,  Burslem,  Stafford,  (tradiog- 
at  Manchester;,   Banker.     Uakinson  &  Co., 
Temple;  ^/iltnrcm,&Co.,Manchester.  March  17. 
Wilson,  William  Augustus,  Great  Coram  Street, 
and  afterwards  of  Wapping  Wall,  Ship  Btacnit 
Baker,  and  Dry  Provision  Merchant.     Greem^ 
Off.  Ass. ;  Seeley,  Symond*s  Inn.     March  20. 
Yates,  William,  Maidstone,  Kent,  Victualler  and 
Stone  Mason.      Groom,  Off.  Ass. ;  Teei^U  & 
Co.,  Fenchnrch  Street.    March  20. 


PRICES  OF  STOCKS.-7W*//«ry,24M  AAirr*  1840. 
3  per  Cent.  Consols  Annuities  ->-...  90^  a  ^ 

New  3^  per^Cent.  Annuities 1^9|  a  {  a  *|  «  ^ 

India  Bond?,  3  per  Cent.    -----  —  i«3  pnt 
Smith,   Isaac,   Charles  Smith,   and  Amos  Smith,    South  Sea  Stock,  dir.  3*  per  Cent. IIHIi 


H<*ywood,  Lancaster,  Cotton  Spinners.  Brack' 
enhuryi  Manchester ;  Johnson  ft  Co.,  Temple. 
March  10. 
Stereos,  Matthew,  Fieldgate  Street,  Whitchapel, 


3  per  Cent.  Consols  for  Acct.,  14th  April  91  m  VOf 

Exchequer  Bills,  lOOOA  at  2^/.  -  -  l<«.  «  19a.  pm 

Ditto  MOI.  •-..--«  16«.  «  19a.  pn 

Ditto  Small  - 16#. «  19j.  pm 


Srtie  Utqal  ^bwt^tv^ 


SATURDAY,  APRIL  4,  1840. 


'*  Q'l^^'  DBHi*  Mi  NOB 

Pcrthiet,  etiMtcire  malamMtt  agiUniHS. 


Hon  AT. 


THE  LAW  OF  JOINT  STOCK 
COMPANIES. 


Wb  lost  DO  time  in  bringing  before  our 
readers  the  important  observations  of  Lord 
Coitenkam  with  respect  to  joint-stock  com- 
panies, in  the  case  of  Tayhr  v.  Salmon^ 
llie  tone  of  the  Courts  with  respect  to  these 
undertakings  has  in  fact  much  altered  within 
these  few  last  years.     Lord  Eldon  and  Lord 
Elknborongh  took  repeated  opportunities  of 
discountenancing  them,  and,  perhaps,  of 
throwing  impediments  in  the  way  of  persons 
dealing  with  property  connected  with  them, 
or  investing  capital  in  them ;  but  Judges  of 
late,^  both  of  Courts  of  Common  Law  and 
Equity,  hare  been  disposed,  while  exercising 
due  control  oyer  them,   to  support  all  bond 
fide  transactions  with  respect  to  them,  and 
not  to  allow  mere  technical  objections  to 
interfere    with  their  enforcement.      The 
Lord   Chancellor    has    said    that   he  will 
not  "  decline  to  administer  justice  and  to 
enforce  rights  for  which  there  is  no  other 
remedy,   from  too  strict  an  adherence  to 
forms  and  rules  established  under  very  dif- 
ferent circumstances;"  and  the  Courts  of 
Queen's  Bench,  Common  Pleas,  and  Ex- 
chequer. '  have  all  in  several    recent  in- 
stances fisLcilitated  the  transactions  of  joint- 
stock  companies  with  respect  to  the  transfer 
of  their  shares,  and  other  dealings.^  Indeed, 
the  amount  of  capital  embarked  in  these 
undertakings,  demands  this  of  the  Judges, <^ 

•  4  Myl.  &  C.  141,  cited  ante,  p.  420. 

^  HuMeufhite  ▼.  M'Marine,  6  M.  &  W.  462  ; 
hondon  and  Brighion  Raiiway  Company  v. 
/inr/fon,  6  Bing.  N .  C.  136 1  both  fully  stated 
ante,  pp.  305—307  j  Phelp9  v.  Lyie,  2  Per.  & 
I>av.314. 

^  See  the  remark  of  the  Lord  Chancellor  in 
Debate  in  House  of  Lords^  18  L.  O.  167. 

▼ox*,  xzx.— Ko.  583. 


and  we  think  they  have  done  mwly  in  thus 
adapting  themselves  to  the  altered  circmn- 
stances  of  the  country,  and  sanctioning 
these  undertakings  where  they  are  esta- 
blished bond  fide  for  the  promotion  of  useful 
undertakings;  and,  we  think  the  whole 
subject  so  important,  that  in  our  ensuing 
volumes  we  propose  not  only  to  continue 
our  practice  of  bringing  before  our  readers 
every  case  relating  to  them  as  it  is  decided, 
but  to  collect  all  former  decisions  on  the 
subject ;  and  thus  to  present  to  our  readers 
at  stated  intervals,  a  Tbsatisb  on  thb  Law 
OF  Joint  Stock  Companies. 

Among  other  branches  connected  with  this 
subject,  that  of  railroad  companies  is  not  the 
least  interesting,  from  its  direct  bearingon  the 
real  property  of  the  country,  and  the  num^ 
rous  questions  which  arise  on  this  new  mode 
of  dealing  with  land.  We  have  now  to  call 
attention  to  two  cases  of  much  importance* 
which  have  been  recently  reported,  and 
which  show  that  however  desirous  a  Court 
of  Equity  may  be  to  aid  these  companies, 
yet  it  will  watch  very  narrowly  aU  new 
powers  given  to  them.  Both  cases  relate 
to  the  manner  in  which  a  Court  of  Equity 
will  regulate  the  compulsory  powers  for 
making  purchases  of  lands  ^ven  by  most 
railway  acts.  In  the  first  of  these  cases, 
fVebh  V.  The  Manchester  and  Leeds  Railway 
Company  fi  several  important  points  were 
considered,  although  not  directly  decided. 
The  decision  turned  a  good  d^  on  the 
language  of  the  particular  affidavits ;  but  it 
seems  to  be  the  Lord  Chancelior's  opinion, 
that  the  Court  will  not  allow  a  company  to 
avail  itself  of  the  compulsory  powers  given 
them  by  taking  land  which  they  do  not  re- 
quire for  purposes  bond  fide  sanctioned  by 
their  act  of  parliament.  *'  It  is  quite  clear/' 

'  «  4  Myl.  &C.  116. 
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nays  Lord  Cottenham,  "these  proprietors 
cannot  want  a  slip  of  twenty  or  thirty  yards, 
therefore  the  contest  id  merely  ahout  the 
price.  At  the  same  time  it  is  e&tremtly 
important  to  watch  over  the  interests  of 
those  whose  property  is  affected  by  these 
companies,  to  take  care  that  the  company 
shall  not  in  any  misrepresentation  they  may 
make,  if  they  have  made  any,  be  permitted 
to  exercise  powers  beyond  those  which  tlie 
act  of  parliament  givis  them,  and  to  keep 
them  most  strictly  w^ithin  the  powers  of  the 
act  of  parliament.  The  powers  are  sokirge 
—  it  may  be  necessary  for  the  benefit  of  the 
pnblic-  but  they  are  so  large  and  so  inju- 
rious to  the  interests  of  individuals,  that  I 
think  it  is  the  duty  of  every  Court  to  keep 
them  most  strictly  within  those  powers; 
And  if  there  be  any  reasonable  doubt  as  to 
J;^^  extent  oi  their  powers,  they  must  go 
elsewhere  and  get  enlarged  powers,  bat 
they  will  get  none  from  <ne  by  way  of  con- 
<itruction  of  the  act  of  parliament." 

By  the  other  case.  Stone  v.  The  Commer- 
cial Railway  Company,^  it  was  held  that 
Vihen  a  cp^pany  empowered  by  act  of  par- 
liament has  given  notice  to  an  owner  of 
,)aQd  to  treat  for  the  purchase  of  a  part  of  it, 
hvkt  the  owner  and  the  company  cannot  agree 
^pon  the  terms,  and  the  company  there- 
^e  issues  a  precept  to  the  sheriff  to  summon 
a  jury  to  assess  the  value,  the  part  of  the 
h^hd  which  is  described  in  the  precept  as 
h^'mg  that  of  which  they  are  to  assess  the 
y4}iie»  must  be  neither  more  nor  less  than 
ibaii  for  thje  purchase  of  which  the  owner 
k9»  already  been  required  by  the  notice  to 
Iveat.  It  will  be  seen,  from  the  following 
peu^sagcs  in  the  Lord  Chancellor  sjudgment, 
ihii^t  he  adhered  to  the  opinion  that  acts  of 
this  nature  must  be  construed  strictly  : — 

**  In  considering  cases  which  arise  under 
tliese  acts  of  parliament,  the  law  which  is 
to  regulate  the  transactions  between  the 
parities  is  found  only  in  the  acts  themselves  ; 
aiKd  the  first  question  to  be  asked  is,  whether 
what  is  intended  to  l)e  done  is  in  strict  con- 
formity with  that  which  the  act  requires  ; 
for,  if  not,  the  Court  will  not  permit  the 
company  to  deal  with  the  property,  and 
leave  the  parties  interested  in  it  to  take  the 
chfince  of  a  decision  in  their  favour  after 
jthe  injury  has  been  committed.  Now  I 
have  no  doubt  that,  in  this  case,  the  com- 
pany have  npt  done  that  which  the  act  re* 
quires.  In  the  grst  place,  in  extending  the 
ii\)unction,  as  1  am  about  to  do,  so  as  to 
pceyent  proceedings  under  this  precept,  I 

•  4  Myl.  8i  C.  123^ 


think  I  am  doing  nothing  more  than  the 
Vice  Chancellor  has  in  foctdone.  The  Vice 
Chancellor  has  prohibited  the  company  from 
proceeding,  except  with  relation  to  what 
was  iaeliided  in  the  notke ;  and  nobody 
can,  by  possibility,  find  out  what  was  in- 
cluded in  the  notice.  Nothing  can  be  more 
vague.  It  is  said  that  in  this  case  no  in- 
convenience would  be  sustained,  because 
it  has  appeared  in  the  course  of  the  dis- 
cussion here  in  this  Court,  what  part  of 
the  property  the  company  intended  to  take ; 
but  I  apprehend  that  nobody  could  tell,  be- 
fore the  discussion,  what  it  was  as  towliicfa 
the  c^inioa  of  the  jury  would  be  asked ; 
and  it  is  quite  obvioos  that  if  the  aet  gives 
the  company  the  power  of  doing  what  they 
were  about  to  do  here,  they  were  not  boutd 
to  communicate  to  their  oppoeeats  what 
they  intended  to  do  ;  and  if  so^  they  might 
come  to  the  jury,  and  ask  the  opinioQ  of 
the  jury  as  to  part  of  the  land  with  respect 
to  which  the  other  party  had  no  notiee.  ft 
is  obvious  that  this  power  is  net  wklun  the 
terms  of  the  act  of  paiMfMnent,  and  tl^at  it  is 
also  extremely  inoonvenient  to  all  persoot 
with  whom  the  compa»y  might  ^leal ;  and 
the  company  must  find  the  pomev  within 
the  act  of  parUameat,  or  tliey  hare  n^  right 
to  it  at  all.  The  proceeding  before  the 
jury  must  be  consistent  with  the  pteeept, 
and  the  precept  must  be  con&istent  wkh 
the  notice.*' 


PRACTICAL  POINTS  OF  GENBRAU 

INTEREST. 


A  CASE  has  been  just  reported  by 
Carrington  and  Payne,  the  marginal  note  of 
which  is  as  follows  : — "  Proof  of  annoyance 
and  disturbance  by  a  person  present  at  a 
meeting,  such  as  crying  '  hear,  bear/  and 
putting  questions  to  a  speaker,  and  making 
observations  on  his  statements*  will  not 
justify  the  chairman  of  the  meeting  in  giving 
such  person  in  charge  to  the  police."  With 
deference  to  the  learned  reporters,  it  ia 
hardly  necessary  to  report  this  as  a  new 
point  of  law.  The  crying  "  hew,  bear.^ 
and  the  putting  a  question,  are  tvo  of  the 
most  harmless  duties  of  a  member  of  par- 
liament, and  have  long  been  ej^ercised  vith 
impunity ;  anil  we  had-  not  tibe  alfgiittst 
notion  that  they  involved  ooy  ^aesaian  'of 
breach  of  the  peaoe.  As,  howesrcr,  lliis 
point  may  be  new  -to  our  readers,  5*e  liare 
given  it.  But  the  £ase  of  which  tlu9  i*  the 
marrow,  in  the  opinion  of  the  reporters,  con- 
tains some  other  ponits  on  the  ukw  af^vubh^ 
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mt^tiBe$.  "It  itppeared  that  thp  pfauDtiff; 
vho  vaa  a  nafiter  carpenter,  on  the  evening 
ol  the  2d  ol  April  had  been  attending  a  meet- 
ing of  a  benefit  apciety,  which  he  left  about 
mfLQ  o'clock,  and  went  to  a  meeting  of  a 
tf^mperance  society,  at  iprhich  the  defendant 
waa  cbainnan.  About  two  hundred  penons 
were  present.  There  was  contradictory 
evidence  as  to  what  part  the  plaintiff  took 
in  the  proceedings.  According  to  the  testi- 
mony of  his  own  witnesses,  when  a  man 
who  was  addressing  the  meeting  said  that  if 
a  person  drank  water  his  nerves  would  be 
Bp  hard  as  iron,  and  he  would  be  as  strong 
as  aa  elephant,  the  plaintiff  merely  said, 
"  Yes,  as  a  dead  elephant/'  which  created 
some  laughter,  and  also  made  some  obser- 
vations which  had  the  effect  of  interrupting 
the  speaker,  and  diverting  the  attention  of 
tb.e  meeting  fxom  his  speech.  One  of  the 
witnesaes  said  there  was  no  noise,  but  the 
qneatioDS  and  answers*  and  any  unpleasant- 
ness that  aroso,  was  attributable  to  the  in- 
temperance of  the  defendant  in  leaving  the 
chair,  and  going  to  the  plaintiff,  and  saying 
that  no  person  should  put  a  question.  One 
of  the  .queatioas  was,  "  What  is  to  be  done 
with  the  barley  ?  and  the  answer  returned, 
"  Give  it  ta  t]^  pigs ;  they  fatten  pigs  with 
it  in  Am^ripa."  This  seems  to  have  been 
considered  a  proper  question :  and  the  de- 
fendant having  on  such  provocation  given 
the  plaintiff  in  charge  to  a  policeman,  had 
a  verdict  against  him  in  an  action  for  false 
imprisonment,  damages  5/.  Wooding  v. 
Osiey,  9  Car.  &  P.  1. 

POWER  TO  MORTGAGE 
^^E  ESTATES  OF  INFANTS. 


By  the  I  W.  4,  c.  47.  s.  11,  for  "  facili- 
tating t^  payment  of  debts  out  of  real 
eataj^,"  it  is  enapted,  that  where  any  suit 
h^^  be^t  91^  fthall  be  instituted  in  any 
Court  of  JEqjuity  for  the  payment  of  any 
debts  of  any  p^isoa  or  persons  deceased,  to 
which  their  heir  or  heirs,  cf^i^ee  or  devisees, 
may  be  subject  or  liable,  and  such  court  of 
equity  shall  decree  the  estates  liable  to  such 
d^ts,  or  any  of  them,  to  be  sold  for  satis- 
faction of  such  debt  or  debts,  and  by  reason 
of  the  iofapcy  of  any  such  heir  or  heirs, 
deLviae^cir.deviaieiSs*  an  i/nmediate  conveyance 
theceol  oannot,  as  the  law  at  present  stands, 
be- compelled  in  every  such  case,  such  court 
shall  direct,  and,  if  necessary,  compel 
suqh  infant  or  iof fmts  to  cpnvey  such  estates 
so  to  be  sold,  Cby  iJl  proper  assurances  in 
thja  Ifi^jf)  ^  t^a  piMrchaser  or  purch^fti^ 
th[ejBeoi^  and  in  >8ttch  manner  aa  the  savi 


court  shall  think  proper  and  direct  ^  and 
every  such  infant  shall  make  such  convey- 
ance  accordingly,  and  every  such  convey- 
ance shall  be  as  valid  and  effectual  to  aU 
intents  and  purposes  as  if  such  person  or 
persons  being  an  infant  or  infants,  was  or 
were  at  the  time  of  executing  the  same,  of 
the  full  age  of  twenty-one  years. 

It  appeared  doubtful  whether  Courts  o£ 
Equity  were  empowered  to  order  as  well 
the  mortgage,  as  the  sale  of  real  estates,  in 
which  infant  heirs  and  devisees  were  in- 
terested. It  was  obviously  desirable,  in 
order  to  discharge  debts,  that  there  should 
be  a  power  to  mortgage,  and  the  want  of 
this  power  was  attended  with  great  incon- 
venience. Such  power  was  also  desirable* 
where  estates  were  already  mortgaged,  and ' 
the  transfer  of  which  might  prevent  fore- 
closure, or  effect  a  reduction  in  the  rate  of 
interest.  Besides,  the  necessity  to  raise 
money  for  the  payment  of  debts  is  frequently 
temporary,  and  the  accumulations  of  in- 
come suffident  to  discharge  the  incum- 
brance. A  compulsory  sale  also  was  often 
injurious  where  local  advantages  to  the 
infant  might  esdst,  if  the  property  were 
retained. 

The  cases  on  this  point  were  conflicting. 

In  Holme  v.  Williams,  8  Sim.  657,  which 
was  a  creditor's  suit,  it  was  said  that  it  would 
be  beneficial  to  the  devisees  of  the  deceased 
debtor's  estates,  (some  of  whom  were  in- 
fants) that  the  money  required  for  payment 
of  debts  should  be  raised  by  mortgage  in- 
stead of  sale  of  the  estates ;  but  a  doubt 
was  expressed  as  to  whether  the  Court 
could,  under  11  Geo.  4  and  1  W.  4,  c.  47, 
s.  1 1 ,  direct  the  infant  devisees  to  join  in 
conveying  the  estates  to  the  mortgagee, 
inasmuch  as  that  act  does  not,  in  express 
terms,  authorise  the  Court  to  direct  infants 
to  convey  estates,  except  where  they  are 
decreed  to  be  sold  for  satisfaction  of  debts. 

The  Vice  Chancellor  said  that  a  mortgage 
was,  at  law,  a  conditional  sale,  and  there- 
fore, he  was  of  opinion  that  he  had  juris- 
diction, under  the  act,  to  decree  the  estates 
of  deceased  debtors  to  be  mortgaged  for 
satisfaetion  of  their  debts,  and  also  to  direct 
their  infant  heirs  or  devisees  to  convey  the 
estates  to  the  mortgagee. 

On  the  other  hsmd,  in  the  case  of 
Smethurst  v.  Longworth,  2  Keen,  603,  it 
had  beet  aaceitained  t^at  the  personal  es- 
tate of  the  deceased  was  insufficient  for  the 
payment  of  his  debts;  and  an  order  had 
been  made  by  the  Court  for  raising  the 
deficiency  o\j^t  0/  the  real  estfite,  which  had 
descended  on  an  infant  h^. 
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The  Master,  to  whom  the  matter  had 
been  referred,  reported  that  it  would  be  for 
the  benefit  of  the  infant,  that  the  money 
should  be  raised  by  a  mortgage,  but  he 
doubted  whether  a  valid  mortgage  coold  be 
executed  under  the  above  act. 
'.  The  Master  of  the  Rolls  was  of  opinion, 
that  the  act  did  not  authorise  a  mortgage ; 
observing  that  the  words  "  sale  or  mort- 
gage **  would  naturally  have  occurred,  if 
the  legislature  had  intended  to  authorise  a 
mortgage  of  the  infant's  estate;  and  his 
Lordship  referred  it  back  to  the  Master  to 
inquire  what  portion  of  the  estate  ought  to 
be  sold. 

These  doubts  and  the  disadvantages  con- 
sequent thereon,  have  been  removed  by  the 
2  &  3  Vict.  G.  60,  which  we  believe  was 
suggested  to  the  Lord  Chancellor  by  Mr. 
Freshfield.  lliat  act  extends  the  provisions 
of  the  11  Geo.  4  and  I  W.  4,  c.  47,  and 
enables  the  Court  to  direct  mortgages  as 
well  as  sales  of  the  estates  of  infant  heirs  or 
devisees,  and  it  directs  that  the  surplus 
money  arising  £rom  such  sales  or  mortgages, 
ahall  descend  in  the  same  manner  as  the 
estates  so  sold  or  mortgaged  would  have 
descended. 


CHANCERY  REFORM. 


Tmb  cause  of  Chancery  Reform,  has,  we  are 
sorry  to  say,  made  no  progress  since  our 
kst.  The  illness  of  Lord  Lyndhurst,  and 
the  absence  of  Lord  Abinger  and  Lord 
Brougham,  have  prevented  the  discussion  of 
the  measure  on  the  second  reading  of  the 
Lord  Chancellor's  bill.  We  see  no  reason 
to  change  the  opinion  we  have  expressed, 
as  to  the  measure,  although  we  regret  that 
the  other  bill  for  the  reform  of  the  Offices 
of  the  Court  of  Chancery,  is  not  brought  in 
forthwith.  We  understand  that  Sir  Edward 
Sugden  is  engaged  in  a  pamphlet  in  defence 
of  his  resolutions,  and  are  glad  of  this,  as 
we  agree  to  almost  all  of  them,  although  we 
cannot  think  that  they  may  not  be  carried 
in  part  with  advantage. 
-------    -  ■  ■ 

OBJECTIONS  TO  ABOLISHING  THE 
EQUITY  EXCHEQUER. 


Mr.  Editor 
I  BBG  leave  to  make  a  few  observatioiis  on 
the  proposed  Chancery  Bill. 

I  am  persuaded  it  is  very  unwise  to  abolish 
the  Equity  Eacheouer,  reducing  all  equity 
questions  to  one  Court,  substantially  under 
one  head — the  Lord  Chancellor,  who  presides 
also  iu  the  House  of  Lords.    The  subject  has  J 


always  bad,  and  should  have,  the  elecCioB  ef 
two  distinct  jurisdietions.  The  healthful eoiine 
of  decisions  can  only  be  presert ed  by  two  or 
more  independent  Courts.  It  therefore  ap- 
pears to  me  that  the  Equity  Exchequer  should 
be  preserved,  hue  under  a  judge  dedicated  to 
equity  alone.  This  I  am  convinced  will  act 
well,  and  much  better  than  one  f^^t  Court. 

I  also  object  stronf^ly  to  the  abolition  of  the 
distriniras ;  it  is  a  most  useful  and  beneficial 
proceedinjf,  and  works  %veU.  It  is  in  innanie- 
rahle  instances  the  unknown  and  secret  pro- 
tei'tur  of  many  valuable  interests,  and  of  great 
amount  of  funded  property  and  stock. 

Can  the  public  be  aware  that  the  proposed 
new  clause  (which  will,  according  to  modem 
fasbion,  abolish  the  distrini^),  will  have  an 
effei-t  on  two  thousand  millions  of  property  ? 
Such  is  the  amount  of  the  funds*  stocks*  and 
shares  in  public  companies.  I  am  no  liieod  to 
the  latter,  but  I  thinL  this  clause  may  ffire  an 
inquisitorial  and  galling  power  over  them»  and 
interfere  much  with  the  free  circulation  of 
companies'  shares,  and  the  welfare  of  poUic 
companies.  I  think,  therefore*  the  dlstrini^aa 
should  be  left  to  its  present  practiee. 

Temple,  dlst  March*  1840.  S.  P. 


NOTICES  OF  NEW  BOOKS. 


Practical  Forms  and  Entries  of  Procee^^mgn 
in  the  Courts  of  Queen's  Bench,  Commom 
Pleas,  and  Exchequer  of  Pleas.  By  Wm. 
Tidd,  Esq.  London :  Saiuders  8^  Ben- 
ning,  1840. 

We  noticed  in  a  former  number  of  the  pre- 
sent volume,  (p.  280)  the  first  part  of  Mr. 
Tidd's  new  edition  of  Practical  Forms  nod 
Entries.  He  has  just  published  the  con- 
eluding  part,  comprising  several  additioiinl 
chapters,  with  an  index,  prefiioe*  aod  intio- 
duction.  The  index  is  very  full  and  ndaate, 
and  a  model  for  imitation  in  all  practicnl 
works  requiring  frequent  and  easy  reference, 
llie  introduction  comprises  a  general  Tiew 
of  the  proceedings  in  personal  actioiis,  bat 
does  not  show  the  recent  alteratiooa.  Tbeae 
however  may  be  gathered  from  the  prafiaee, 
and  the  following  summary  of  the  various 
statutes  and  rules  of  Court  there  given  mmy 
be  useful  to  our  readers : — 


"  The  principal  statutes,  by  which  these  al- 
terations and  improvements  were  made,  are 
first,  the  1 1  Geo.  4,  and  I  W.  4>  c.  70,  *  for 
the  more  effectual  administration  of  jnstaec  in 
England  and  Wales ;'  usually  called  the  Ad- 
ministration of  Justice  act :  2dly,  the  1  W.  4. 
c.  7f  'for  the  more  speedy  judfpnent  and 
execution.  In  actions  brought  in  the  Courts  of 
law  at  Westminster/  &c. :  3dly»  the  1  W.  4, 
c.  22^  'to  enable  Courts  of  law  to  order  the 
examination  of  witnesses  upon  iaterrofEaUwieB, 
and  otherwise  :*  4thly,  the  1  &  3  W«  4,  c  58, 
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«'to  enable  GourU  of  law  to  giwt  relief  against 
advene  chdoiSy  made  apoD  peraons  haviojc  no 
imerest  in  the  subject  of  such  claims;'  called 
the  Interpleader  act :  5th]y,  the  2  W.  4,  c.  39, 
*  for  nDiformity  of  process  in  personal  actions, 
in  the  Courts  of  law  at  Westminster :'  6thly, 
the  3  &  4  W.  4,  c.  42,  <  for  the  further 
amendment  of  the  law,  and  the  better  advance- 
ment of  justice;'  usually  called  the  Law 
Amendment  act :  and  lastly,  the  I  &  2  Vict. 
e.  110,  'for  aboUshiudf  arrest  on  mesne. pro- 
ceM  in  dvil  actions,  except  in  certain  cases ; 
for  extending  the  remedies  of  creditors  against 
the  property  of  debtors ;  and  for  amendiu|(  the 
laws  for  the  relief  of  insolvent  debtors  in  Eng- 
land/ 

'*The  principal  rules  of  Court,  affectin/i:  the 
^r€tethal  forma  and  entries  of  proceedings  in 
the  Superior  Courts,  are  1st,  the  rules  in  the 
Bzchequer  of  Pleas,  of  Michaelmas  Term,  1  W. 
IV.-.I830;  2dly,  the  rules  in  all  the  courts, 
of  Trinity  Term,  I  W.  IV.-lWl,  and  Hilary 
Term,  2  W.  IV.,  1832 ;  3dly,  the  rules  of  Mi- 
chaelmaa  Term,  3  W.  IV.— 1832;  and  4tbly, 
the  rales  of  Hilary  Term,  4  W.  IV.— 1834,  and 
^lYinity  Term,  1  Vict.  1838.  The  rules  of  the 
Court  of  Exchequer  were  principallv  occssion- 
ed  by  the  opening  of  that  Court,  and  admitting 
attornies  of  the  Courts  of  King's  Bench  and 
Common  Pleas  to  practise  therein,  under  the 
10th  section  of  the  Administration  of  Justice 
Act,  and  by  the  transfer  of  suits  of  law  thereto, 
under  the  Nth  section  of  that  act,  from  the 
Courts  of  Session  of  Chester,  and  Great  Ses- 
sions in  Wales :  and  they  may  be  accordingly 
classed  under  three  heads ;  ^nt,  respecting  of- 
ficers of  the  Courts,  and  their  fees;  secondly, 
points  of  practice,  relating  to  matters  over 
which  that  Court  hss  a  peculiar  jurisdiction  ; 
and  thirdly,  the  times  ana  modes  of  proceeding 
in  that  Court,  on  the  removal  of  causes  from 
Chester  and  Wales. 

••  The  rules  of  Trinity,  1  W.  IV,  and  Hilary, 
2  W.  IV,  are  founded  on  the  llth  section  of 
the  Administration  of  Justice  Act,  by  which 
it  is  enacted,  that  '  in  all  cases  relating  to  the 
prartiee  of  the  Superior  Courts,  in  matters 
oyer  which  they  have  a  common  jurisdiction, 
it  shall  be  lawful  for  the  Judges  of  the  said 
Courts  jointly,  or  any  eight  or  more  of  them, 
including  the  chiefs  of  each  Court,  to  make 
general  rules  and  orders,  for  regulating  the 
procee<fing8  of  aJl  the  said  Courts.'  The  rules 
of  Trinity,  I  W.  IV,  chiefly  relate  to  the  put- 
ting in  and  justifying  of  special  bail ;  the  short- 
ening of  declarations,  in  actions  of  assumpsit 
or  deitt,  on  bills  of  exchange  ur  promissory  notes, 
and  the  common  counts ;  the  delivery  of  parti- 
ticulars  of  the  plaintiflTs  demand,  under  those 
counts ;  the  time  for  delivering  deckratiuns,  de 
bene  esse^  and  serrice  of  declarations  in  tffect* 
menf;  the  time  for  pleading ;  rules  to  plead  seve- 
ral matters ;  and judgmentof  Hon /»ro«,  &c.  The 
rules  of  Hilary,  2  W.  IV,  may  be  aptly  termed 
the  um/ormity  of  practice  rules,  there  being  no 
leas  than  one  hnndred  and  ten  of  them  made 
for  the  express  purpose  of  rendering  the  prac- 
tice uniform  :  and  they  will  be  found  to  con- 
tain many  very  important  regulationi,  calcu* 


lated  to  settle  and  improve  the  practice  of  the 
Courts,  and  to  render  the  proceedings  therein 
more  expeditious,  and  less  expensive  to  the 
suitors.  The  rules  of  Michaelmas,  3  W.  IV, 
appear  to  have  been  made  in  pursuance  of  the 
Uniformity  of  Process  Act,  2  W.  IV,  c.  39,  s.  14, 
by  which  the  Judges  are  authorised  oad  re- 
quired, from  time  to  time,  to  make  all  such 
general  rules  and  orders,  for  the  effectual  ex- 
ecution of  that  act,  and  of  the  intent  and  object 
thereof,  and  for  fixing  the  costs  to  be  allowed 
for  and  in  respect  of  the  matters  therein  con- 
tained, and  the  performance  thereof,  as  in  their 
judgment  and  discretion  shall  be  deemed  ne- 
cessary or  proper. 

*'The  rules  of  Hikrv,  4  W.  IV,  consist  of 
rules  of  pleading,  as  well  as  of  practice.  The 
former  were  made  in  pursuance  of  the  Law 
Amendment  Act,  (3  &  4  W.  IV,  c.  42,  s.  1)  by 
which  the  Judges  of  the  Superior  Courts  of 
Common  Law  at  Westminster,  or  any  eight  or 
more  of  them,  of  whom  the  chiefs  of  each  of 
the  said  Courts  shall  be  three,  are  authorised, 
by  any  rule  or  order  to  be  by  them  made,  in 
term  or  vacation,  to  make  such  alterations  in 
the  mode  of  pleading  in  the  said  Courts,  and 
in  the  mode  of  entering  and  transcribing  plead- 
ings, judt^ments,  and  other  proceedings,  in  ac- 
tions at  law,  and  such  regulations  as  to  the 
payment  of  costs  and  otherwise,  for  carrying 
mto  effect  the  said  alterations,  as  to  them  may 
seem  expedient :  These  rules  consist  first,  of 
general  rules  and  regulations,  applicable  to  all 
pleadings ;  and  secondly,  of  such  as  relate  to 
pleadings  in  the  actions  of  assumpsit,  covenant, 
debt,  detinue,  case,  and  trespass,  only:  The 
practical  rules  chiefly  relate  to  demurrers,  and 
proceedings  in  error ;  and  contain  provisions 
respecting  the  admission  of  written  documents. 
The  rules  of  Trinity,  1  Vict.,  which  were  also 
made  in  pursuance  of  the  power  given  to  the 
Judges  by  the  Law  Amendment  Act,  chiefly  re- 
late to  the  payment  of  money  into  Court ;.  the 
mode  of  pleading  the  general  issue ;  and  the 
necessity  of  pleading  payment,  or  giving  it  in 
evidence  in  reduction  of  damages. 

"  By  the  foregoing  statutes  and  rules  6f 
Court,  many  of  Xht  practical  forms,  and  entries 
of  proceedings,  in  the  Superior  Courts  were 
abolished,  or  rendered  oosolete,  and  others 
materially  altered  :  in  addition  to  which,  some 
new  forms  and  entries  were  framed  by  the  le- 
gislature and  the  Judges,  to  give  effect  to  the 
various  provisions  of  the  statutes  and  rules  be- 
fore mentioned.  The  Courts  of  Session  and 
Exchequer  of  Chester,  and  of  Great  Sessions 
in  Wales,  being  abolished  by  the  Administra- 
tion nf  Justice  Act,  the  forms  relating  to  the 
proceedings  in  those  Courts  have  consequently 
become  obsolete.  Some  rules  of  the  Courts  in 
particular  cases,  which  were  considered  un- 
necessary, have  been  also  abolished;  others, 
which  were  formerly  drawn  up  on  the  rignature 
of  counsel,  may  now  be  obtained  on  the  appli- 
cation of  the  party,  or  a  Judge's  order;  und 
several,  which  were  formerly  rules  nisi  in  the 
Common  Pleas,  are  directed  in  future  to  he  ab- 
solute in  the  first  instance.  The  old  forms  of 
process,  for  bringing  the  defendant  into  (^ourt 
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h^ng  ttboluhed  by  tbe  Uniformity  of  Procesi 
Act,  new  forms  were  tubstitiited  by  ibc  lejrii- 
lature  id  lieu  thereof,  wbicb  are  contaioed  in  a 
schedule  annexed  to  titat  act :  and  the  rules  of 
Wichaelinas,  3  W.  IV,  which  were  made  in 
pursuance  thereof,  contain  forms,  framed  by 
the  Judges,  as  to  the  mode  of  entitliox  and 
commencing  declarations,  and  nlso  writs  of 
distringas  and  enphs  to  the  countv  palatine  of 
Lancaster:  and  there  is  a  schedvte  annexed 
to  the  rules  of  Trinity,  1  W.  IV,  containing 
forms  of  counts  in  declarations  on  promiusof)' 
notes  and  hilts  of  exchange,  &c.  and  directions 
respectinj;  them. 

**  In  the  pleading  rules  of  Hilary,  4  W.  4, 
reg.  17,  there  is  the  form  of  a  plea  of  payment 
of  money  into  court ;  which  rule  is  repealed 
by  the  rule  of  Trinity,  I  Vict,  and  another 
form  given  in  lieu  thereof ;  and  in  x\\t  schedule 
annexed  to  the  Law  Aitiendment  Act,  there 
»re  forms  of  issues,  Judgs^ents,  and  other  pro- 
ceedings, in  actions  commenced  by  process 
under  the  Uniformity  of  Process  Act ;  and  the 
form  of  a  general  notice,  reciuiring  the  adverse 
party  to  admit  the  execution  of  documents 
specified  in  the  schedule :  And  lastly,  it  having 
been  enacted  by  the  statute  1  &  2  Vict.  c.  1 10, 
t.  20,  that  ''  such  new  or  altered  writs  shall  he 
sued  out  of  the  courts  of  luw,  &c.,  as  majr  by 
such  courts  be  deemed  necessary  or  expedient 
for  giving  effect  to  the  provisions  thereinbefore 
contained,  and  in  sucn  forms  as  the  judges 
thereof  shall  from  time  to  time  think  fit  to 
order ;"  forms  of  writs  were  framed  by  the 
judges,  iu  pursuance  thereof,  in  Hilary  Term 
1839,  and  Hilary  Term  1840,  of  writs  of  elegit, 
fieri  facias,  Imd  capias  ad  sati^acivndumi  on 
judgments  and  orders  of  superior  and  inferior 
courts."  

The  iMuyers  Common  Place  Book,  uriih  an 
Alphabetical  Index  of  upwards  of  Seven. 
Hundred  Heads  whkh  occur  in  General 
Reading  and  Practice,  London:  £.  Spet- 
tigue. 

Thb  utility  of  tbis  work  is  shewn  by  the 
folio wmg  quotation  from  ''The  Articled 
Clerk's  Manual  :"— 

*'  We  think  a  Common-place  Book  is  an  es- 
sential appurtenant  of  the  student;  of  what  its 
contents  snould  consist  there  may  be  different 
opinions.  The  following,'  it  is  hoped,  may 
furnish  some  hint,  and  be  capable  of  improve- 
sient. 

"  Nothing  should  be  literally  extracted  ex- 
cept a  short  sentence,  which  cannot  be  abridged, 
or  the  importance  of  which  turns  upon  the  pre- 
cise woras  used.  In  all  othei^  cases  the  pas- 
sage should  be  either  abridged  or  referred  to, 
and  not  transcribed.  It  is  manifestly  of  the 
greatest  use  to  know  readily  where  to  find 
what  we  recjuire,  instead  of  recommencing  the 
■earch  for  it.  The  principal  rule  will  be  to 
condense  as  mqch  as^  Dos'slble.    For  this  pur- 

fose  the  attention  wUl  be  especially  aroused, 
t  may  be  argued,  that  merely  to  copy  is  some- 
>Yhat  of  a  mechanical  operation^  and  the  miud 


fimAi 


may  from  time  to  time  wander  §iA 

the  subjcci :   but  ki  onder  f  Utm  an 

of  aa  important  dortrine  tir  slecskMs,  lirMiat 

of  practice,  the  stnde^  must  necmarily  (asSae 

himself  master  of  it;  and  tbisiiMieTeiyolfeM 

which  is  aouf^t  to  be  obtsmfcd." 

The  book  Is  very  well  •*  got  uj),'*  and  we 
have  no  doubt  the  student  who  diligentfy 
uses  it  will  have  reason  to  rejoice  in  fan 
labours.  We  reeommeild  the  pttbliaherto 
interleare  the  Indexj  as  acme  of  the  ImbAi 
of  reference  wHl  vf^fAtt  iMit^  AfrnMs  thHfa 
the  pHnted  pa^  aflbH!. 


PROGRESS  DP  LEGAL  E15Ut?AiTO» 
IN  IRELAND. 


Oua  attention  has  recently  |ieei^4ire€l^d  to 
the  progress  of  Ic^l  eauoation  m  the  aUter 
kingdom.  It  appears  that  Lord  MoqpetL  as 
secretary  for  Ireland,  was  waited  npon  by  aar. 
Tristram  KenMdy^  the  principal,  andadqtBla- 
tion,  from  the  Dublin  Law  lustkute,  a^o^pa- 
uied  b^  several  members  ot  the  House  of  Com- 
mons, identified  with  tlie  advancement  of  l^gal 
education,  and  the  cultivation  of  profesaiooal 
studies,  aniongst  whom  was  Mr.  Wyae.  cnair- 
man  of  the  Select  Committee  on  Eoucatiop  in 
Ireland,  Mr.  Lynch,  Mr.  Tennent,  tir.  Ser- 
jeant Curry,  and  several  Qther  mcmbm. 

Mr.  Wyse  called  the  attention  of  Lord  Mor- 
peth to  the  total  want  of  system  io  Ic^.edu- 
catipn  which  exbted  in  Ireland  up  to  1838, 
the  only  country  in  Europe,  so  circomstaaced, 
at  the  period  the  Select  Coaunittee  on  edaca- 
tion  made  their  report.  He  also  called  to 
his  lordship's  recollection  the  recommendatioa 
of  that  committee  for  the  establiahinaBt  and 
maintenance  of  a  law  school  in  Ireland,  ia 
order  to  meet  a  deficiency  so  generally  ad- 
mitted to  exist,  observing  that  the  only 
attempt  which  had  been  made  upon  the 
suggestion  of  the  committee  originated  in  the 
founders  of  the  Dublin  Law  InsUtute,  an  es- 
tablishment now  in  active  operation  under  the 
sanction  of  the  most  distinguished  members  of 
the  Irish  Bar,  affording  preparatory  and  prac- 
tical instruction  in  detail  to  eight  classes  of 
students,  under  the  regular  and  iroasediate 
direction  of  four  highly  approved  fitofes- 
sors  and  two  assistant  lecturers*  Mr.  Wyse 
stated  to  his  Lordship  that  the  object  of  the 
deputation,  and  those  who  accompanied  him, 
being  to  obtain  a  charter  of  incorporatioa  for 
the  institution,  in  order  to  perpetuate  a  syatcn 
of  legal  education  in  Ireland^  lie  felt  coi&deaC 
no  olgectlon  coiilti  be  offfered— more  particu- 
larly as  it  was  not  the  desire  of  those  who 
sought  the  charter  to  render  attendance  ias- 
perative  at  this  scho<n  ih  orrder  to  eiuiue  iha 
student  to  admission  into  either  branch  of  tha 
profession, — leaving  such  atteuwice  pierftctly 
voluntary  on  the  part  of  the  student. 

Lord  Morneth  expressed  his  .<nlaioB  to  he 
most  lavottraole  to  th#  views  ana  ejects  ef 
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Ac  deputsTbo,  hut  8W^«t*d  the  pfropriety  of 
having  the  opinion  of  the  Gbaneeflor  and  latv 
offic«rs  in  Irel.md  upon  the  subject  before 
pledj^in^  himself  to  any  cottrsr. 

We  have  watched  with  particular  interest 
the  pro<rre8s  of  this  hi?h!y  creditrihle  institu- 
tion fro:n  its  oriirin.  The  plans  and  course  of 
instruction  arfo^itcd  in  the  school  we  have  caro- 
fnily  hive*tij»ated,  atrd  the  p  irticulars  of  which 
ffffe  ^ivem  in  «  former  numher.  We  arc 
«ware  that  the  system  has  m«t  \\k\\  the  strong- 
est approbation  from  many  of  the  law  profes- 
sors In  London,  and  we  conceive  the  entire 
courffe  reflects  enedit  on  those  who  have  fcj^u- 
lated  the  system  of  study  in  its  respective 
deparrments,  evint^iug,  as  n  does,  intimate  ac- 
OQaintanee  with  the  plans  fu'dowed  in  the 
three  institutions  in  London,  wliere  ifae  study 
of  the  law  is  cultivated. 

The  question  for  the  government  to  consider 
is  not  whether  a  ^od  law  school  in  Ireland 
would  be  nsefiEil,  for  that  has  been  well  eBtal>- 
llshed  by  the  founders  of  the  Dublin  Law 
fnstUote.  Tlie  question.  If  there  be  one,  is, 
n^ether  any  purposes  are  likely  to  l>e  answered 
by  incorporation,  which  are  not  equally  an- 
swered by  an  unincorporated  association.  We 
feel  that  a  charter  would  excfte  ali^e  u  laudable 
perseverat'.ce  on  the  part  of  the  founders,  the 

J^roflcsser^,  and  the  promoters  of  the  institution. 
t  wonld  awaken  public  attention,  and  encou- 
ranfe  the  sttidy  of  the  law  ns  a  science.  It  would 
raise  the  tone  of  professional  thinking,  and  in- 
crease the  Value  which  should  attach  to  pro- 
feiislonaf  knowledge,  it  Av-ould  secure  perma- 
nence «Ad  im|>rovem«nt  to  a  system,*  the 
art>se«ce  of  which  may  have  excited  sufficient 
interest  to  ofij^inate  and  found, but  which,  how- 
erer  i;io^  in  itself,  may  require  countenance  to 
perpetaate.  f^  the  present  we  take  leave  of 
this  ralYmble  institution,  wishing  it  tlie  success 
to  wMcii  it  ii  entitled. 


R£GULATIONS    OF   THB  DIVORCE 

COMMITTEE. 


Wc  Imvt  already  stated  than  Hivnrce  bills,  to 
tbeir  passnjpe  tlirough  the  Hoijwe  of  Cominons, 
mrm  Mkmw  refeired  to  a  seleet  conmtttee  of  nine 
sBMiiilMrs  NKtesd  uf  a  committee  of  the  whole 
lioeae,  <see  ca/^,  p.  290).  The  Select  Com- 
Bsittce  have  made  the  following  repfnlations  :•— 
\0L  That  two  dava  before  the  sitcinif  of  the 
coBiBittee  ob  any  dtrorce  bill»  a  orint  of  the 
MU  and  a  copy  of  She  evideace  aoditced,  pre- 
«ioiia  to  the  aecood  readifi^  of  the  bill  in  the 
House  of  Lords,  be  furnished  by  the  ai^ent  for 
tiso  Ml  to.  each  weiobtr  of  4he  seftect  comniiu 
tee,  in  cases  lo  which  the  evidence  has  lieen 
priuled  far  the  4ise  of  the  Peers;  but  whrere  tlie 
eviiltBCe  shall  not  have  been  printed,  then  a 
■lanueript  copy  is  to  be  furoislied  witirin  the 
snoM  period  So  the  chaimian  only;  but  In  all 
caati  tiM  evidence  conMnanieated  by  thetiouse 
o€  Lords  is  to  reaasa  with  tbe  cooinitttee  derk 
/bob  the  time  of  the  comioitmeot  of  ibe  bill. 


and  to  be  open  to  the  Inspection  of  every 
member  of  the  committee;  and  the  coramiftee 
clerk  h  to  gfire  fbur  days'  noti(re  of  every 
uieetin^  of  .the  commit-Cvi'tothe  several  mem- 
bers thereof. 

2d.  i  hat  the  aprent  he  required  to  prove  ser- 
vice upon  the  party  from  whom  the  petitioner 
seeks  to  lie  divorced,  of  a  copy  of  the  bill  and 
of  the  order  of  commitment,  arid  order  for  the 
attendance  of  parties,  witnesses,  counsel  and 
agents;  also  to  produce  examined  copies  of 
the  jndfi^-ment  in  the  action  at  law,  and  of  the 
judgment  in  the  action  in  the  Ecclesiastical 
Court,  except  hi  those  cases  from  India,  in 
tvhich  evidence  of  the  jud^^ments  in  an  action 
nf  trespass  and  in  the  suit  for  a  divorce  is  iu- 
duded  in  tlie  proccedinj^s  transmitted  from 
thpnce,in  pursuance  of  the  act  I  Geo.  4,  c.  101, 
"To  enable  the  Examination  of  Witnesses  to 
be  taken  in  India  in  support  of  Bills  of  Divorce 
on  Account  of  Adultery  committed  in  India.** 

3d.  That  in  all  cases  in  which  the  hill  is  op- 
posed and  the  facts  contested  (except  cases 
provided  for  by  the  said  act  of  George  4),  the 
preamble  will  be  required  to  be  proved-accord- 
inij  to  the  lawd  of  evidence,  in  tiie  same  man- 
ner as  if  the  case  had  been  heard  at  the  bar 
of  the  House,  under  the  system  existing  pre- 
vious to  the  session  of  1839. 

4th.  That  in  all  cages  which  arc  not  opposed, 
or  where  the  facts  are  not  contested,  the  agent 
will  read  to  the  committee,  from  the  official 
copy  of  the  evidence  received  by  the  House  of 
Lords  and  referred  to  the  committee,  such 
testimony  as  shall  appear  to  him  sufficient  to 
establish  the  preamble  of  the  bill;  but  the 
committee  will  be  entitled  to  require,  as  well 
in  opposed  as  in  unopposed  cases,  that  any 
further  part  or  the  whole  of  the  evidence  so 
referred  shall  be  read,  or  that  additional  evi- 
dence be  adduced. 

5th.  That  in  all  cases  in  which  the  petitioner 
for  the  hill  has  atten<led  the  House  of  Lords 
upon  the  second  reading  of  the  bill,  he  he  re- 
quired to  attend  also  to  answer  any  questions 
the  select  committee  may  think  fit  to  require 
that  he  should  answer. 

•/,  ff^.  Freshfield,  Chairman. 

16  March,  1810. 


THE  STUDENT'S  CORNEE. 


nBRGSn  OF  TERM. 

Sir, 
In  answer  to  yonr  correspondent  **  An  Arti- 
cled Clerk'*  with  reference  to  a  case  proposed 
by  him  in  page  315  of  your  present  vofume,  I 
beg  leave  to  nnike  the  following  remarks.  The- 
case  is  this.  •*  A,  conveys  to  B.  for  valuable 
consideration;  the  draft  is  by  mistake  draMU 
to  and  to  the  use  of  C,  in  trust  for  B.  the  pur- 
chaser. After  which  follows  an  assignment  of 
an  outstanding  term  from  D.  to  C,  in  order 
to  merge,  Tbe  cngrosment  is  sulisequently 
altered,  and  the  conveyance  executed  *  to  C 
to  the  use  of  B,  But  the  Assignment  of  the 
term  remains,'    The  question  is,  whether  C* 
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has  a  tnfficknt  estate  to  merge  the  ienn,  so 
that  the  whole  may  pau  under  the  limitatioo 
of  uie  to  B."  Novr  in  order  to  gain  a  clear 
conception  of  the  matter  in  dispute,  it  is  my 
opinicn  reference  must  4>e  made  to  the  oper»> 
tion  of  the  gift  prior  to  the  Statnle  of  Uses,  a 
source  from  wheocemany  of  the  most  intricate 
and  peiplesng  questions  arising  out  of  the 
statute  We  been  repeatedly  unraTcUed  and 
ezt^ained. 

before  the  statute  the  limitations  would 
stand  in  the  order  they  now  do,  by  the  altera- 
tion  in  the  engrossment,  (the  assignment  re- 
maining as  above) ;  vix.  from  ^.  to  C  to  the 
use  of  B, }  here  dearly,  before  the  statute,  C 
is  legal  owner  or  feoflee,  and  B.  the  equitable 
owner  or  catm  que  use ;  C,  by  the  conveyance 
becomes  sdsed  of  the  legal  fee,  and  by  the 
assignment,  possessed  of  the  le^  term,  which 
union  of  the  two  estates  in  him  induces  and 
•ompek  a  meraer.  As  the  tendency,  and  in 
fact  essence,  ofa  merger  (as  the  name  imports) 
is  the  drowning  and  comfdete  extinction  of  the 
lesser  in  the  greater  or  subsequent  estate,  it 
follows  as  a  consequence,  both  upon  reason 
and  principle,  that  to  the  interest  of  B.,  the 
e^m  queusa,  the  separate  existence  of  the  two 
estates  is  unknown,  and  as  thoun^  they  had 
never  existed.  And  it  could  not  in  strict  pro« 
priety  or  technical  accuracy  be  said,  that  B, 
was  entitled  to  the  equity  ot  the  tarm,  and  the 
equity  or  use  of  the  fee,  as  distinct  and  se- 
parate, but  rather  that  he  was  entitled  to  the 
equity  of  the  whole  as  consolidated  by  the 
union  in  B,  And  moreover,  the  estate,  both 
legal  and  equitable,  would  pass  in  any  subse- 
quent devolution  or  alienation,  undivided  and 
entire,  the  combination  being  so  complete  aud 
forcible  in  the  contemplation  of  law  and  equity 
as  to  require  the  same  means  and  power  to 
dissever  as  were  used  to  create  it. 

If  such  then  be  the  case  before  the  statute, 
how  does  it  stand  now  i  The  statute  transfers 
the  possession  to  the  use,  or,  in  other  words,  af- 
fixes on  it  the  legsl  estate,  aiJjudging  the  "  c^s- 
iui  que  vie  in  lawful  seisin,  estate,  and  posses- 
uon  of  the  bnds,  &c.,  in  such  like  estate  as  he 
had  or  should  have  in  use,  tnut,  or  confidence 
of  6r  in  the  same."  The  effect  of  this  plastic 
energy  of  the  statute  is  nothing  more  then  than 
to.  consolidate  and  make  corporeal  the  use,  to 
constitute  it  legal  instead  of  equitable,  to  draw 
out  theeitate  o/thg/eofee  or  releasee,  and  ese^ 
cute  it  in  cestui  que  use.  It  alters  not  therefore 
the  quantity  of  the  estate  of  the  cestui  que  use, 
neither  does  it  diminish  it  or  the  legal  inci- 
denta  pertaining  to  it  for  the  time  being  iu  the 
feoffee.  The  estate  receives  its  legal  confirm- 
ation and  adjustment  in  the  feoffee.  For  does 
not  he  still  take  an  estate  in  fee  ?  Do  not  the 
estates  in  Question  vest  snd  unite  in  him  now 
as  before  the  statute?  Does  not  the  legal  at- 
tribute of  merger  attach  on  tbem  now  as  be- 
fore? Is  not  the  onlj  difference  that  their 
time  of  abode  in  him  u  interrupted  and  con- 
tracted ?  And  are  they  not  transferred  from 
him  by  the  operation  of  the  statute  in  their 
incorporated  and  whole  condition?  That  he 
does  take  a  legal  estate,  and  that  the  estates  in 


question  do  teat  in  him,  is  eertnia :  else  how 
could  they  be  drawn  out  of  him  ?  And  if  the 
momentary  residence  of  the  sdsin  in  the  feof- 
fee or  releasee  is  suiEcient  (as  must  be  admits 
ted  by  all  who  do  not  subscribe  to  the  doctrine 
of  Sct»tiik  Juris  et  titmle,  with  all  lu  oaetephy- 
sical  subtleties  and  refinements)  to  impress  it 
with  all  Uie  uses  and  confidences,  other  latnra, 
springing,  or  contingent^  which.it  m^t  after- 
wards have  to  supply  ulterior  to  ita  execotioa 
in  the  party  in  esse  to  receive  it,  is  there  any 
plausible  reason  for  doubting  the  anfficieacy 
of  that  temporary  locality  to  subject  the  estates 
in  him  (the  feoffee  or  releasee)  to  the  opeimtion 
and  consequence  of  a  merger,  and  thoa  furnish 
an  answer  as  well  to  the  drd  as  to  the  5th  of 
the  above  queries,  which  is  solely  dependent 
upon  the  drd,  the  4th  being  self-evident.  If 
these  premises  be  correct,  ft  is  desur  that  the 
term  in  the  case  before  us  passes  as  a  part,  an 
undivided  and  indefinite  part,  of  the  whole  i 
because  swallowed  up  and  exUnguiahcd  ia  the 
whole  under  the  limitation  to  B,  And  the  re> 
servation  in  the  statute  mentioned  by  yoar  cor- 
respondent as  to  termors  for  yeara  caa  have 
no  bearing  on  the  matter  here»  that  achsiittii^ 
and  contemplating  the  term  as  a  distinct  dis- 
jointed estate,  and  not  incorporated  iaio  an- 
other by  the  operation  of  what  may  be  called 
a  species  of  legal  attractioa  under  the  techni- 
cal name  "  merger." 


Sir,- 
In  endeavouring  to  reply  to  the  qnastaoa  put 
by  your  correspondent,  "  An  Articled  Clerx," 
(p.  316,  ante\  whether,  under  the  circaas- 
stances  of  the  case  stated,  C,  has  a  suffident 
estate  to  merge  the  term,  so  that  the  whole 
may  pass  unoer  the  limitation  of  use  toB.^ 
or  whether,  as  your  correspondent  kinsself  is 
"  rather  indmed  to  think/'  the  legal  easata  ia 
the  term  remains  in  (7.,  m  support  of  which 
latter  view  he  quotes  the  esmreu  mmt^  m  the 
statute  of  uses  in  fisvor  of  termors  for  yean. 
I  shall  bepn  by  citing,  upon  thia  savmg'  the 
language  used  by  the  learned  author  of ''A 
Practical  Treatise  on  Conveyancing,"  in  his  dd 
vol.,  which  relates  entirely  to  the  questioB  of 
merger;  and  who  says,  (p.  3(<9),  ''thia  pro- 
vision of  the  statute  (of  uses)  extends  to  all 
cases  in  which  a  conveyance  is  aiade  to  any 
person  for  the  purpose  of  raising  oiea  on  the 
estate  conveyed  to  that  person.  All  the  rases 
which  have  arisen  on  this  statute,  as  well  as  the 
words  of  the  statute  itaelf,  prove  ikmt  tknt  it 
an  exemption  from  merger  imder  thia  atatate 
in  those  cases  only  in  which  the  owner  of  the 
term  or  particular  rstate  is  the  imatnmetii 
medkuelif  or  immediate  for  nusiag  tke  msm, 
so  that  the  uses  are  to  arise  out  of  the  estate 
conveyed  to  him. 

I  would  next  remark,  that  the  caae  of  Cke^ 
ncfft  reported  4  Leon.  Moor.  106,  ^  345, 
which  was  the  first  decided  after  the  atatate 
passed  relative  to  this  provision  of  it»  of  which 
we  have  any  report^  lends  ita  aid  ia  aaBpoit  of 
the  above  view  of  the  question.  Aatomedaas 
of  cas^  to  which  altusion  is  aurtk  by  |oar 
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coirefpondenty  wherein  ao  eacete  passed  Into  a 
perMB  aad  out  of  bim  •  immediately  ag^n, 
iioder  the  old  law  of  fioes  and  recoveries;  of 
these  I  ma]f  cite  that  of  Sir  John  Ferrere  and 
etkers  v.  ^  Richard  Fermor  and  othere,  Cro. 
Jac.  643,  and  also  Fottntain  v.  Coek,  1  Mod.  107, 
which  latter  was  a  case  of  the  lessee  of  a  term 
for  ytm  bein^^  made  tenant  to  the  precipe  for 
suSerinff  a  common  recovery;  and  woilst  8peak-> 
mg  of  the  effect  of  the  mere  conveyance  u  the 
case  pot  to  C.»  as  releasee  to  nses  or ''  conduit 
mpe/'  I  may  cite  the  language  of  Lord  C.  J. 
Imdal  ia  his  jndfi^ment  in  the  case  of  Jamee  v. 
Plant,  4  Ad.  St  Ell.  749,  first  premisinjtf  that 
the  point  to  be  decided  there  was — ^whether 
a  unity  of  seisin  of  a  piece  of  land,  and  of  a 
way  over  that  land»  in  one  and  the  same  person, 
extinf(ttishes  or  suspends  the  right  of  way }  It 
so  happened  that,  in  this  case,  two  estates  had 
been  conveyed  wilh  a  view  to  a  partition  by 
eoparcenerB,  to  one  and  the  same  trustee ;  but, 
■8  to  the  estate  over  which  the  ri^t  of  way 
ran,  the  conveyance  made  to  him  was  as 
a  **  mere  releasee  to  nses  ouly."  In  this  res- 
pect therefore  the  trustee  there  stood  in  pre- 
ntsdy  the  situation  as  C.  does  in  oar  present 
amee,  and  on  this  the  learned  C.  J.  observes : 
**  With  respect  to  such  releasee,  it  is  a  known 
doctrine,  that^nce  the  statute,  be  takes  no  in- 
tereet  wkateoeeer  in  the  land:  that,  on  this  ao* 
count,  it  can  neither  escheat  nor  be  forfeited,- nor 
is  it  subject  to  dower  or  curtesy,  on  account  of 
hie  momentary  eeiiint  and  we  know  of  no  au- 
thority, and  without  it  there  is  no  reason,  for 
kolding  that  soch  momentary  seisin  of  the  land 
alwll  operate  to  extinguish  a  right  of  way  bv 
««ty  of  seisin."  I  need  scarcely  remara 
luHv  much  your  correspondent's  argument "  by 
asialogy  &c."  as  he  has  termed  it,  is  corrolu)- 
valed  by  this.  In  perfect  accordance  with  the 
view  we  are  now  taking  of  this  provision  of  the 
statute,  are  the  remarks  of  another  learned 
nnthor  on  Real  Property  Law,  Sir  Edward 
Sttgdea,  who,  in  his  last  valuable  edition  of 
Gill>ert*s  Uses  an<l  Trusts,  says  in  a  note  to  p. 
133,  (dd«  Edit.)  *' The  statute  has  a  provision 
which  saves  to  feoffees  &c.  to  lues,  all  such 
former  rights  as  they  might  have  had  to  their 
awn  proper  use:  therefore  if  a  termor  for 
years  lie  made  a  feoffee  to  uses,  his  term  is 
saved  by  the  statute  and  not  mere^ed,  and  it  is 
not  material  that  the  termor  hotda  the  lease  in 
truat^  the  same  rule  must,  it  is  conceived, 
prevail  even  where  the  conveyance  is  by  lease 
and  release. 

After  what  has  been  above  stated,  I  could 
liave  had  no  hesitation  in  acquiescing  in  your 
correspondent's  suggestion,  that  in  the  case 
pnt  *'  the  legal  estate  in  the  term  remains  in 
C."  and  was  saved  from  merger ;  but  that  the 
ugtm,  as  it  would  appear  from  the  langui^^e  of 
your  correspondent,  was  aAigned  to  this  re- 
i^nee  to  uses,  C.  "  in  order  to  merge?*  It 
nknst  be  ascertained  therefore  how  far  the 
asatter  is  affected  by  this  expression  of  inien* 
gien,  if»  as  is  stated  in  the  case  of  Morris  v.  Ed- 
jgimgtont  3  Taunt.  24,  by  Lord  G.  J.  Mane- 
/ieidi  ''AH  deeds  are  to  be  most  stronglv  taken 
against  (be  maker;"  and  \f,  as  seemingly  is  the 


fact,  courts' of  law  will  not  give  their  sanetioa 
to  any  construction  of  a  conveyance  contrary 
to  an  expression  of  the  object  and  intent  as 
strong  as  existed  in  this  case ;  bound  as  these 
courts  always  consider  themselves  to  be,  to  give 
full  weight  to  what  is  actuaily  esppressed  bpparm 
ties  to  a  deed,*tA  being  best  calculated  to  ex« 
plain  their  meaning :  I  am  compdled  to  come 
to  the  conclusion  diat  C  took  "  under  the  eon. 
veyance,  an  estate  sufficient  for  the  purpose  of 
merging  the  term ;"  that  the  term  in  fact,  teae 
a  merger  at  law,  and  **  the  whole  must  nsss 
under  the  limitation  of  the  use  to  B,**  Tor 
it  is  clear  the  exceptions  in  favour  of  those 
who  have  an  instantaneous  or  temporary  seisin 
are  allowed  on  equitable  gounos;  and  Mr. 
Preston,  from  whose  work  I  have'alrendy 
quoted,  states  in  his  12th  chapter,  p.  273,  ex-* 
plicitly,  that  the  exemption  which  arises  in 
those  cases  which  (independently  of  the  saving 
in  the  statute  which  we  have  been  discnssittg) 
are  within  the  exception  of  the  kw  on  tlie  mer- 
ger  of  estates,  does  not  apply  between  trustees 
and  cestui  que  tmgts,  and  tnat  though  both  es» 
tates  may  be  held  by  the  same  person  on  the 
same  trusts,  the  doctrine  of  merger  will  ope* 
rate  on  these  estates.  For  **  as  to  legal  estafeea 
(he  continues)  the  exception  to  the  applica^on 
of  this  doctrine,  extends  to  those  instances 
onfj^  in  which  one  person  hu  the  legal  owner- 
ship of  several  estates  in  different  rights,  vis. 
one  in  his  own  right  and  the  other  in  another 
right,  and  in  which  M^/av,  as  distinginshed  from 
equity,  takes  notice  of  these  different  rights." 
"Over  the  benfjldal  ownership  under  the 
trust,  Courts  of  Equity  a/oft^  have  jurisdiction." 
Supposing  therefore  the  merger  to  be  complete 
at  law,  the  relief  in  the  case  put,  must  lie  in 
equity;  but  this  is  a  question  into  which  I  can- 
not enter  fiillv  here,  and  will  only  further 
observe,  that  if  the  definition  Mr.  Preston  in 
one  part  of  his  work  gives  of  merger  be 
strictly  correct,  viz.  that  it  is  the  conclusion  of 
law  from  the  tupposed  intention  that  two  estates 
should  not  exist  distinctly,'*  it  is  perhaps 
scarcely  to  be  expected  that  equity  win  inter- 
pose under  circumstances  like  the  present, 
when  we  are  not  left  to  conjecture  or  to  nw- 
pose  the  intention  alluded  to,  but  have  a  oc- 
cided  cMression  of  the  intention  that  two  es* 
tates  shall  merge  and  noi  canst  distinctly. 

T.  H. 


SELECTIONS 
FROM  CORRESPONDENCE. 

POWER  COUPLVD  WITH  INTEREST. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 
In  endeavouring  to  solve  the -questions  raised 
by  your  correspondent  "  F.''  p.  406,  ante,  I 
shah  take  the  liberty,  afker  disposing  of  his 
jfrst  query,  of  observing  upon  the  rest  of  them, 
in  an  order  somewhat  differing  from  that  in 
which  he  has  put  them.  I  shall,  then,  only 
remark^  as  to  ititJSrst  query^  that  there  can  be 


4«§ 


SehcUoni  fntn  Cotr^sponden^t. 


no  ^ubt  that  tli«  devUe  to  G.  and  M*^  as  >t 

8(ande  originally,  conferred  on  them  the  legal 
ftfe,  as  there  are  sufficient  words  of  limitation^ 
*f  and  to  their  heirt  and  aai^fu/ar  rtvr."  The 
wordii  added  to  llie  devise  too,  constitute  a  full 
and  imiispBtable  trust  for  sale,  wliich  it  \% 
clearly  admitted  by  the  authorities  will  sur- 
vive. 

i  propose  next  to  reply  to  the  second  and 
jhurth  queries,  which  are  m  these  terms  :  "As 
the  said  first  codicil  was  executed  in  the  pre- 
tence of  two  witnesses  only,  was  it  not  inopera- 
tive as  a  revocation  of  the  appointment  of 
id.  aa  trustee  ?  And  "  If  the  second  codicil 
was  inoperative  for  want  of  being  properly 
executed,  was  it  not  set  up  by  the  words  of 
confirmation  in  the  third  codicil?"  J  might 
refer  to  the  case  of  Moneypenny  v.  titiitow^ 
2  Euss.  &  MyL  1 1 7*  and  the  cases  cited  iu  it^ 
as  to  the  general  rule  that  a  codicil  </»/va//0ilA/ 
amounts  to  a  republicatioA  of  a  will ;  but  1 
think  tlie  cases  of  Utterton  v»  Rolnnti  1  Adol. 
^  Eli.  423,  aad  Gardfta  v.  Lord  Reay,  5  Sim. 
S{74,  are  both  so  much  in  pwnt  that  I  maj  cite 
thein  as  answering  the  last  above-mentioned 
Cor  fourth)  query  in  the  affirmative,  and  there- 
fore the  fact  to  which  the  secomd  query  poiuts 
is  of  no  further  moment. 

Having  thus  establislied  that  H,  U  by  the 
effect  of  the  second  eodicil  duly  appointed  a 
trustee  in  Af.'s  stead,  we  come  to  the  third 
query,  whether  such  appointment  was  "  an  ^- 
fectual  substitution  of  if,  in  the  place  of  M,, 
Gsnsidering  such  substitution  was  not  accom- 
panied with  an  express  devise  to  //?"  Jn 
other  words,  did  the  legal  estate  in  fee  In  the 
property  devised  by  the  will  which  we  have 
above  considered  the  terms  of  the  devise  clearly 
conferred  on  A/.,  jointly  with  G,^  vest  in  H, 
without  any  device  ?  And  this  I  think  I  niny 
venture  to  answer  slao  in  the  affirmative,  under 
the  authority  of  the  case  of  Anthontf  v.  Reee, 
2  Cro.  &  Jervis  75,  In  that  case  it  is  observe* 
ble,  there  was  no  actual  devise  of  the  estate 
any  more  than  in  the  case  now  in  question,  the 
trustees  being  in  fact  appointed  only  as  "trus^ 
tees  to  look  that  justice  should  be  duly  ad- 
ministered between  the  said  parties."  The 
trustees  in  that  case  had  only  to  pay  10/.  yearly 
and  every  year  out  of  a  freehold  to  the  wife  of 
the  testator,  and  the  language  of  Lord  Lynd- 
hunttf  G.  B.,  is  as  follows :  **  Now  the  trus- 
tees csnnot  perform  the  duties  imposed  on 
them,  unless  the  legal  estate  is  vested  m  them.'' 
Baiieyy  B.  puts  the  case  (so  far  as  our  present 
purpose  is  concerned)  on  still  more  satisfac- 
tory grounds ;  for,  after  observing  '*  When 
trusteed  are  directed  to  do  any  thing,  fur  the 
performance  of  which  the  legal  estate  is  requi- 
site, then  they  are  to  have  the  legal  estate ; " 
he  adds  '*U)^n  the  wide,  I  entertain  no 
doubt  that  the  legal  estate  was  vested  in  the 
trustees,  it  teing  neceuafy/or  the  performance 
if  their  duties,'-  BoihnSi  B*  concurred,  and 
for  the  same  reason »  Now,  we  have  only 
to  look  into  our  case^  and  we  afaaU  at  once  ae^ 
how  exActly  applicable  these  rdmarks  are  to 
the  trustees  6r\  and  H,%  and  I  cannot  doubt 
that  upon  this  autliority  md  th4t  of  othtr  re*- 


ported  cases  which  might  be  mddaced  w  chv 
like  effect,  the  legal  estate  in  the  real  »r«perty 
of  our  testator  was  vested  in  H,  (the  aubstitatMl 
trustee^  joititly  with  hia  co-trustee  <r.,  up  t» 
the  deeeaM  of  the  former  i//»y,  and  that  npon 
this  event  the  entire  l^al  estate  became  V^isced 
iu  the  latter. 

It  remains  only  to  detertnine  whether>  ac* 
cotding  to  your  correspondent's  JUtA  qaery^ 
it  be  '*  clear  that  the  conveyance  by  the  tnnten 
G,  and  the  testator's  said  eldest  daojfhtcr  was 
suffident."  I  think  we  ma|'  assert,  sifter  what 
has  been  observed  above,  that  in  a  court  of  l«i# 
G,  would  be  considered  fts  enabled  to  make  a 
good  title  to  the  legal  estate  in  the  preasisca 
sold  ;  and  as  little  doubt  can  there  do»  that, 
under  the  trust  foir  sale,  and  with  Um  eonst nt 
of  the  testator's  daughter  S,  (?.»  evidenced  by 
her  concurrence  in  the  conveyance,  be  can 
make  a  complete  title  to  the  eqmia^le  estate 
therein.  The  only  possible  question  whir^  in 
my  mind,  could  be  raised  is  this :  How  far  the 
testator's  not  having  (when  in  the  aecond  codi* 
cil  of  1816  he  directs  G,  and  //.,  with  the  con^ 
sent  of  his  daughter,  to  sell  all  his  reel  estate 
&cO  repeated  the  direction  which  he  added  t» 
the  similar  trutt  for  sale  created  by  his  %viU  % 
vis.  "  that  the  receipts  of  his  said  trnsteca  and 
i^the  survivor  ofthem^  and  of  the  hcira  te.  of 
such  survivor  shall  be  good  diichargea  to  the 
purchasers,"  &c.k  is  material  as  far  at  regards 
the  full  and  complete  discharge  of  the  pur- 
chaser for  his  purchase-money^  But  i  eoii<eas« 
that  as  to  this,  I  feel  satisfied,  looking  at  aU 
the  instruments  tocether^  a  Court*  taking  late 
consideration,  as  they  always  do»  the  apparent 
intention  of  the  testator,  (fully  expresaed  in- 
deed in  his  will,  though  not  in  the  aedond  co- 
dicil) would  certainly  hold  that,  on  the  whole* 
the  power  to  give  effectual  receipta  still  ce- 
inained  to  the  surviving  trustee  ivho  sold. 

T.  tf . 

finnCATlOlf  OF  AntlCtRD  OLBftKa. 

Sir, 

Having  ever  had  the  reputation  of  an  incor* 
rigible  idler,  it  should  seem  highly  preawniag 
in  me  to  trouble  you  with  any  remarka  on  the 
conduct  or  compositions  of  confirnaed  '^wis* 
dom  or  sensible  suggestion>"  were  it  not  that  I 
have  also  been  lauded  for  some  discernment  ia 
matters  that  I  have  voluntarily  taken  under 
review.  It*may,  Sir,  have  surprised  odiera  with 
myself  that  amung  the  many  salutary  admoni- 
tions you  impart  for  the  government  and  guid- 
ance of  attorney's  clerks,  preparatory  to  the 
practice  of  their  profeSMon,  few,  if  any  ei*  ynnr 
critisisms  should  ever  have  extended  to  the 
condemnation  of  the  present  mode  of  |iassing 
that  most  pleasant  period  1  Fearful  efsi  seem- 
ing want  of  defer^ce  to  those  whoae  course  of 
conduct  appears  to  me  to  be  open  to  yvrnr  cen- 
sure, %vho  in  many  cases,  have  attained  Un  age 
which  an  "  idle,"  classic  knows  the  Gi^eke  re> 
spetted  and  the  tlomant  reveieiioedi  I  shaft 
barely  state,  what^from  my  Umtted  obsemtion 
and  ex()erience,  I  deem.deeervioit. ytMnrpun* 
st^ration  und  rebuke.  It  is  briefiy  thii-*V\'he« 
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t&er  the  utMe  of  tfaose  ofllcitl  iddnotobietv 
^ck  the  itfiithvfe  of  tt  ofBde  re^rea  Ilb  coi- 
bryo  vttomey  should  irnfler^o,  he  hot,  aa 
r^ltftive  to  the  nftttire  df  their  end«  idcon- 
Mleiity  not  bnlf  with  the  ettucatioinil  views 
bf  M  rathmad  Idgic,  hut  at  variance  ^ith  the 
edminoto-aeiiae  perceptions  of  mo  ordinnry 
nnderaiandln^  mi  the  auhjeet?  SbonM  this, 
ii^^  be,  nii||fht  wt  not  hj  an  ekttminfitVon  into 
the  cslises  nnd  ^iiffin  or  this  existing  eiii,  find 
room  for  re-nodellinif  and  reforinioi;  thhir 
tendency  and  operation  ?  On  this  point  your 
hint*  are  respectfully  solicited.  I  venture  not 
to  offer  mine, — not  merely  for  the  reason  aimre 
advanced,  hnt  from  my  consciousness  of  tlie 
calmness  and  <^ompithensiveues8  required  for 
iia  solution  and  developement, — a  comprehen- 
BfTeness  I  am  excluded  from  possessiw^  hy  the 
unsdeatific  system  which  is  offered  to  your  re- 
prehension. Were  my  propositions  to  be 
proved,  such  writers  as  "Old  Subscribfer" 
wonhf  Kmafn  quiescent.  His  proposals  were 
jifratifying'.  Inasmuch  as  they  unveiled  a  pros- 
pect of  acipiirements  gained  under  previous  ar- 
reits  of  one's  attention  becoming  practically 
profiabhe  \  but  I  found  a  remote  parallel  to 
th^ir  impracticabilhy  near  at  hand  in  one  of 
the  authors  to  whom  he  alluded.  The  resem- 
blance tn  which  I  refer  is  to  be  found  in  the 
fourth  Theorem  of  Euclid's  first  book,  where  I 
need  not  remind  you  the  impossihili^  of  the 
bypothesia  is  reducible  ad  afmrdum. 

These  are  the  comments  a  few  leisure  mo- 
ments from  more  pleasant  pursuits  luduced  me 
to  make,  on  what  I  see  have  been  already 
termed  the  *' conduct  of  confirmed  wisdom, 
and  the  compositions  of  sensible  auggestion." 
In  passing  1  might  tell  yonr  "  A.  W.  O."  cor- 
respondent  that  the  rewards  at  the  Pythian 
games,  on  the  authority  of  Pausanias,  were  the 
leaves  of  fruit  trees  ;  green  and  dried  parsley 
at  the  Nemsean  and  Isthmian  respectively,  and 
therefore  "laurel"  at  none  but  the  Olympic. 

In  conclusion,  S^ir,  allow  me  to  regret,  if  I 
have  not  expressed  myself  with  that  diffidence 
which  shoultl  attend  the  too-often  trivial  rea- 
Boning^  of  youth,  or  been  wanting  in  that  de- 
ference to  the  doctrinal  mode  now  in  use,  tliat 
a  more  profound  knowledge  of  the  principles 
of  the  law  might  originate  and  cement.  Trust- 
ing the  agitation  of  so  important  a  subject  may 
not  he  suffered  to  subside. 

An  Idle  AaTiCLSD  CLsas. 

[Anotefromoar  "Idle Correspondent"  Justly 

describes  the  contents  of  this  letter  as  somewhat 

too  vaguely  worded,  and  the  suggestions  as  too 

much  generalised.  It  seems  to  he  a  paraphrase, 

•omethiag  after  the  manner  of  Jeremy  Ben- 

tham,  oh  the  old  complaint  against  **  the  drtfd- 

f  ery  of  an  attorney's  office/'    Ed.] 


sfdminislhi^rs  and  aisiglls^  wiH  vest  ib^  eytate 
at  Dilce  isi  the  d^iieb  ?  or  whether  he  will  have 
tb  take  ficoiiveyabce  of  it  from  the  executors.} 
I  should  have  imagioed  that  th^  case  of  Wphff 
V.  ff'vterworth,  7  Ves.  jun*  .41?5.  bad  settled 
this  pointt  had  I  not  heard  a  BarrUcer  the  other 
day  assert,  that  in  such  a  case  the  est^e  w^s 
in  the  executor,  and  not  in  the  devisee.  .  It 
may  perhaps  he  as  ^vell  to  add.  that  in  Che  case 
to  which  I  allodr,  the  estate  pur  autre  vie  \vaa 
included  m  the  devise  of  the  residue  of  the 
testator's  estate  j  but  this  cannot  make  aaf 
difference. 

A  CovNTay  RsAnaa* 


TRIAL  OF  DEFENDED  CAUSES  IN  TERM. 

Mr.  Editor* 

The  allowing  any  other  thatl  undeftH&H 
causes  to  be  set  down  in  terfH,  produces  gttnl 
inconveniences  to  the  suitors,  who  are  thereby 
deprived  of  the  assistance  of  ih^  Queen ^i 
Counsel,  as  these  learned  p^nonnges  (aU 
though  retained)  will  not  ouit  the  Sittioga  ^^ 
Banco  to  attend  the  Lord  Chief  Justice  at 
Nisi  Prins.  The  whole  system  requires  reg^ 
neration.  Ci^ia.  * 


ASSIGNABILITY  OP  GOVEHNMENt 

PENSIONS. 


Sir. 


B8TATB  P(7E  ACTRB  YkC. 


Can  you  Or  any  of  tonr  correspondents  in- 
form flike  whether  a  devise  of  aft  estate  pur 
Entire  vie,  limited  to  the  testator^  hit  executors* 


Thv  important  question  involved  hi  the 
of  TuMUdi  V.  Boolhbff  and  eihere,  reported  p. 
3B0,  ante,  has  iudoced  us  to  eni|nire  inotv  Mly 
into  the  circumstances,  and  we  are  chalded  te 
make  the  following  additions  to  the  former 
report,  the  facts  of  which  we  find  are  perfectly 
correct  as  far  as  they  go.  But  as  some  mht«> 
ters  of  impoitance  were  emitted,  the  rejlbrt 
of  the  case  may  have  greater  weight  than 
what  transpired  in  Court  on  the  motion 
would  justify;  we  think  it  right  therefore 
to  put  our  readers  in  possession  of  the  follow^ 
ing  particulars.  . 

First  then,  the  notice  of  motion  waa  for  an 
injunction  to  restrain  the  defendant  Sir  W. 
Boothby  from  paying  over  to  the  defendant^ 
Charles  Asprey  and  John  Cbart,  (assignees  of 
an  insolvent  debtor)  or  either  of  them,  or  any 
person  or  persons  by  their  or  either  of  their 
order,  or  to  their  or  either  of  their  nse»  or  to 
the  defendant,  W.  R.  Browne,  (the  inaolvent 
debtor),  or  to  his  order  for  his  use,  any  monlea 
then  being  in  his  Sir  \V.  Boothhy'a  banda  lor 
answering  the  arrears  due  and  payabk  of  the 
compensation  allowance  of  600/.,  &c. ;  and  it 
concluded  with  "  and  thai  it  be  rrferred  le  tke 
Matter  to  (q>pwnt  a  fit  and  proper  pereon  to  be 
the  receiver  i!fthe  said  campenea^en  atlawmtee, 
and^  the  arrears  and  grotrinfpajfmenH  thereof  J' 

Thus,  the  injunction  asked  for  was  to  restrain 
Sir  W.  B.  from  paying  over  any  monies  then 
tn  his  hands  for  arrears  only ;  and  the  moat  tnr« 
portent  part  of  the  miition  waa>  to  ohtaMi  a 
rccaher  of  tha  compensatloii  aa  it  beoufnea 
dne»  hi  onReIr  that  the  Qwtn  talight  takh  tK>s« 
session  of  tht  Md. 


4M        AntpmUnUtf  of  GoMrnfmnU  PMumi.—Smpenor  Ckmrts  :  Ximen's  B^fuek. 


The  yice  CkmnceUor  intimated^  daiinJHT  the 
t>penin{(  ipeech  of  the  plaintiff's  connsel,  that 
there  could  not  be  any  question  raised  as  to  the 
ossi^ability  of  a  mere  expectancy ;  and  from 
this  he  came  to  the  conclusion  that  this  com- 
pensation, being  payable  durft^  pleasure,  would 
not  prevent  assignability  being  supported  in 
ft  Court  of  Equity. 

This  may  be  very  well  as  an  al)stract  principle 
of  law,  but  then  comes  this  question — Can  a 
compensation  pension  of  this  nature  bejprac- 
ticahly  assignable  against  the  will  of^  the 
grantors,  who  pay  it  only  during  pletuare,  and 
hate  entered  a  minute  in  their  books  that  they 
will  not  recognize  assignments  of  pensions? 

As  to  this^  the  f^ice  Chancellor  miimated  an 
opiuion  that  he  believed  the  pension  to  be 
entirely  under  the  coniroul  of  the  Lords  of  the 
Treasury  and  the  Commissioners  of  the  Cus- 
toms ;  and  he  declined  on  this  ground,  as  well 
as  on  the  ground  of  their  nut  being  parties  to 
the  suit,  to  make  any  order  which  would  affect 
them*  although  much  pressed  by  the  plaintiff's 
counsel  so  to  do ;  and  be  also  refused  to  make 
any  order  for  a  receiver,  but  gave  liberty  to 
Sir  W.  B.  to  pay  any  monies  then  being  in  his 
hands  into  Court. 

From  this,  and  on  perusing  the  report  as  to 
the  order  made,  to  which  is  annexed  the  con- 
dition, unless  the  Lords  of  the  Treasury  or  the 
Commissioners  of  Customs  make  order  to  the 
contrary,  it  will  be  perceived  that  the  Lords  of 
the  Treasury  or  the  Commissioners  of  Customs 
nav  order  Sir  W.  Boothby  to  pay  the  compen- 
aation  to  the  defendants,  Asprey  and  Chart, 
notwithstanding  the  injunction ;  and  as  Sir  W. 
Boothby  has  no  authority  to  pay  over  the  com- 
pensation without  the  order  of  the  Commis- 
sioners of  Customs,  whose  servant  he  is,  the 
injunction  is  quite  nugatory. 

The  decision  also  that 'the  Court  had  not 
power  to  make  a  compulsory  order  for  pay- 
ment of  the  compensation,  by  appointing  a 
receiver,  is  also  quite  conclusive  against  the 
practicable  assignability  of  a  compensation 
allowance  of  this  naiure. 

In  further  illustration  of  this  important 
feature  in  the  case,  it  may  be  as  well  to  state 
ibe  nature  of  the  orders  of  the  Intolveui 
Debtors*  Court,  which  are  merely  referred  to  in 
the  report  of  the  case, — as  tliose  orders  are 
made  by  virtue  of  an  act  of  the  legislature, 
which  makes  the  consent  of  the  grantors 
through  the  Commissioners  of  Customs,  neces- 
sary before  the  assignees  can  claim  any  title  to 
such  a  compensation  allowance. 

The  substance  of  the  section  of  the  act  of 
parliament  is,  that  tite  assignees  shall  not,  by 
virtue  of  the  act,  be  entitled  to  pensions  under 
any  department  of  the  government ;  but  it  gives 
power  to  the  Insolvent  Court  to  recommend 
to  the  Commissioners  of  Customs  that  a  por- 
tion of  such  pension  should  be  paid  to  the 
assignees,  and  upon  the  commissioners  assent- 
ing in  writing  thereto,  the  Insolvent  Court  has 
power  to  order  the  payment  to  be  made  to  the 
assignees  until  further  order  of  that  Court. 

TiHs  consent  had  been  obtained  by  the  assig- 
nees in  this  case,  and  the  grders  made  accord- 


ingly. It  seeihi  rather  anomaloUB  that  assig- 
nees for  a  body  of  creditors  should  be  precluded 
from  having  the  benefit  of  an  assignment  of 
such  a  pension  vHthout  the  consent  of  the 
grantors,  and  that  an  assignee  by  private  deed 
should  have  the  benefit  of  such  an  assignment, 
against  the  will  and  express  dissent  of  the 
grantors.  This,  the  decision  of  the  Vkt 
Chancellor  plainly  shews,  he  cannot  practicalHy 
do^  although  he  may  have  decided  that,  as  an 

I'  abstract  principle  of  law,  as  stated  in  the  heading 
of  the  report,  at  p.  380,  an  assignment  of 
a  pension  of  this  nature  is  valid  in  a  Court  of 
Eouity. 

There  is  also  a  point  in  the  report,  as  to  moHct 
of  the  assignment  at  the  Audit  Office  being  suf- 
ficient to  take  the  pension  out  of  the  order  and 
disposition  of  the  insolvent :  on  this  it  may  be 
observed,  that  it  is  not  clear  whether  the 
nature  of  the  entry  at  the  Audit  Office  was 
sufficiently  explained  to  the  Vice  Chancellor 
'llie  entry  is  merelv  a  private  entry,  made  ut 
assist  the  clerks  at  tne  Audit  Office  in  checking 
the  public  accounts,  as^  to  payments  made 
under  powers  of  attorney  or  other  doenmeBts 
recognised  by  government ;  and  the  entry  is 
mostly  required  to  be  made  there  before  tbe 
receiver-general  makes  a  payment  under  any 
such  document,  to  prevent  delay  when  his 
accounts  come  to  be  passed,  which  might  arise 
if  the  entry  were  not  previously  made ;  but 
such  entry  is  wholly  useless,  unlesa  payment 
be  made  under  the  document  entered,  nod  is 
never  referred  to.  The  proper  noiJoe  ahoutd 
be  to  the  department  of  the  government  ser- 
vice where  tbe  pension  is  payable,  and  where 
alone  proper  information  can  be  obtained 
relating  to  it,  or  its  liability  to  incnmbrmnce. 


SUPERIOR  COURTS. 
[Before  the  Four  Judges.] 

MANOAIIC8. 

Where  a  disputed  right  to  an  ogice  cam  be 
convenient^  tried  on  a  return  to  a  man- 
damus, the  Court  trill  direct  that  writ  to  be 
issued,  though  an  action  of  money  had  and 
received  would  lie. 

The/act  that  such  an  action  wilt  ke  is  n9t  sf 
itself  sufficient  to  prevent  the  i«anriajr  ^ 
the  tvrit. 

In  this  case  a  rule  had  been  obtained  for  a 
mandamus  to  be  issued  to  the  defendants,  com- 
mandinfl[  the  commissioners  to  admit  into  the 
office  of  Clerk  of  the  Small  Debts  Court  at 
Boston,  a  person  named  Staniland.  Mr.  Hop- 
kins had  been  elected  under  the  old  corpora^ 
tion,  the  members  of  which  daimed  to  be 
trustees  under  the  local  act  creating  the  Cotut. 
Mr.. Staniland  had  been  elected  by  the' town 
council,  who  centended  that  in  this,  asinotiier 
matters,  all  the  rights  which  had  formeri? 
been  vested  in  the  mayor  and  corpomtioa  hady 
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■ince  tk«  paaain^  of  the  Municipal  Reform 
Act,  been  vested  in  them. 

8ir  fF.  Folieii  and  Mr.  Bjfles  shewed  cause 
airainst  the  rule,  and  after  ar||ruing  upon  the 
effect  of  the  provisions  of  the  Municipal  Cor- 
poration Act,  ther  insisted  that  the  rule  inust 
be  discharf^ed,  as  the  applicant  here  had  another 
mode  of  trying  the  question  he  meant  to  raise ; 
and  that  even  if  a  mandamut  would  lie  on  a 
<»Be  like  the  nreaent,  it  would  not  lie  where 
there  was  another  specific  remedv.  ThtKing 
V.  fFyndhami*^  The  King  v.  Chester^  The 
question  here  was  a  disputed  right  to  an  office, 
and  as  the  officer  was  in  the  receipt  of  fees, 
money  had  and  received  would  lie. 

Sir  F*  Pollock,  in  support  of  the-  rule,  was 
stopped. 

.  Lord  Denman,  C.  J. — It  used  to  be  said 
that  where  money  had  and  received  would  lie, 
a  mumdtmui  would  not  be  granted ;  but  that 
is  not  so  BOW,  and  the  question  in  this  case 


may  be  conveniently  tried. on  the  return  to  a 
mmniamus.  Many  of  the  grounds  which  for- 
merly restrained  the  Courts  in  granting  writs 
of  mimdamus,  have,  since  the  passing  of  Lord 
Tenterden's  Act,  (1  W.  4,  c.  21)  ceased  to  be 
of  the  same  importance. 
'  Rule  absolute.—  The  Queen  v.  Hopkins  and 
ike  CommiMsioners  of  the  Small  Debts  Court  at 
Boston^  H.  T.  1840.    Q.  B.  F.  J. 

SOGOBSTION.— COSTS — SCIBB  FACIAS. 

*  Though  the  entry  of  a  suggestion  on  the  roll 
may  he  sufficient  to  charge  a  person  already 
a  party  to  the  record  fmth  a  uabiRty  to  costs, 
greater  than  he  would  be  subQect  to  in  ordi- 
nary  cases,  yet  where  the  obfect  is  to  enforce 
a  judgment  against  a  ptrson  not  already  b^ 
name  a  party  to  the  record,  a  scire  facias 
must  be  issued. 

In  this  case  an  action  had  been  commenced, 
and  a  verdict  obtained,  agaiust  the  defendant, 
the  treasurer  of  the  Leamington  Joint  Stock 
Bank,  under  the  provision  of  the  7  Geo.  IV,  c. 
xii,  under  which  that  Bank  was  formed.  The 
pbuntiff  desired  to  enter  a  suggestion  on  the 
roll,  stating  the  facts,  and  shewing  that  other 
persons  were  in  fact  the  partners  in  that  bank, 
and  were  as  such  really  liable  in  the  action,  the 
secretary  being  merely  a  nominal  defendant, 
and  on  this  saggestion  the  plaintiff  sought  to 
be  allowed  to  issue  execution  against  certain 
of  these  alleged  partners. 

Mr.  Hayes,  in  support  of  the  motion,  cited 
the  case  of  Bartlett  v.  Pentland*  There  the 
plaintiff  bad  obtained  Judgment  against  the 
defendant,  as  secretary  of  the  St.  Patrick  As- 
surance Company,  and  afterwards,  without  en. 
tering  any  suggestion  on  the  record,  issued 
execution  agamst  a  third  party,  as  a  member 
of  that  company*  and  this  Court  set  aside  the 
execution  as  irregular,  on  the  ground  that  the 
party  sought  to  be  charged  ought  to  have  had 
aik  opportunity  given  him  to  demur,  shoidd  he 
object  to  the  ground  on  which  his  supposed 


liability  was  vested.  Here  the  plaintiff  had- 
done  all  that  was  in  that  case  deemed  neces- 
sary. 

Mr.  Chilton,  for  the  defendant,  answered, 
that  that  case  only  shewed  that  issuing  execU* 
tion  without  a  suggestion  was  not  sufficient,, 
but  did  not  shew  that  a  suggestion  alone  would 
he  enough,  and  he  contended  that  where  a 

Carty  not  already  on  the  record  was  sought  to 
e  affected  the  proceeding  ought  to  be  by  set, 
fa,  which  alone  afforded  him  a  proper  means 
of  shewing  that  he  was  not  legally  liable  to  a 
demand  of  this  sort.  Penoyer  v.  Brace fi  where 
it  was  distinctly  laid  down  that  where  there 
was  an  alteration  of  the  record,  or  a  new  per- 
son  made  liable  to  the  judgment,  a  scire  facias 
must  issue,  ivas  in  point,  and  must  govern  the 
Court  in  deciding  on  this  application. 

Cur,  adv,  vuls. 
Lord  Denman  now  delivered  judgment.-— 
After  having  stated  the  facts  of  the  case,  his 


■  Cowp.  378. 

«  1  Bam.  &  AdoL  704. 


^  1  Term  Rep.  396. 


Lordship  observed : — ^The  ease  of  Bartlett  v. 
Pentland  was  cited,  where  it  was  said  that  the 
entering  a  suggestion  on  the  roll  had  been 
held  to  be  sufficient  for  the  purpose  of  issuing- 
an  execution  against  a  memoer  of  a  company, 
against  whose  secretary,  on  behalf  of  the  com- 
pany, a  venlict  had  already  been  recovered. 
We  adopt  to  the  fullest  extent  the  rule  there 
laid  down,  that  no  execution  could  be  issued 
without  a  suggestion  or  some  proceeding  of 
that  sort  being  first  adopted.  But,  further, 
we  think  that  if  a  party  means  to  charge  any 
other  defendant  than  the  person  who  has  no* 
finally  been  the  defendant  on  the  record,  be 
must  have  a  scire  facias  for  the  purpose.  We 
are  of  opinion,  that  though  a  sugg^tion  may 
be  entered  on  the  roll  for  the  purpose  of  ob- 
taining in  a  maimer  different  from  the  ordinary 
one,  costs  as  against  a  party  to  the  record,  and 
it  is  to  that  point  that  the  cases  cited  in  Btirt^ 
lett  V.  Pentland^  Hfe  chiefly  directed,  yet  where- 
eve^  it  is  sought  to  enforce  a  judgment  against 
a  person  who  is  not  already  bv  name  a  party 
to  the  record,  we  agree  with  the  opinion  dis- 
tinctly expressed  by  Lord  Holt  in  Penoyer  v. 
Brace,  that  a  scire  facias  is  necessary.  The 
rule,  therefore  in  this  case  will  be  discharged. 
Rule  discharged. —  Bosanguet  v.  Ran^ord, 
H.  T.  1840.— Q.  B.  F.  J. 

€iutstCi  ISencfi  SrxrtCcf  Court 

CHANGB  OP  VBNUB. — BRIBBST. — PRBJDDICB. 

In  an  indictmentfor  briberu,  where  it  appears 
that  the  conduct  and  chiaracter  of  the  de» 
fendant  have  been  made  the  subject  of  fre- 
quent seeere  comment  in  newsptq^ers,  gene- 
rally circulcating  in  the  county  wherein 
the  trial  is  to  take  place,  the  court  will 
change  the  venue. 
This  was  an  indictment  agdnst  die  defend- 
ant for  bribery,  at  the  Ute  election  for  Cam- 
bridge.   It  charged  the  defendant  with  having 

b  1  Ld.  Ravm.  244. 
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Sttperiw  Cwr(s  i   Qiv^>  SMthPracikf  Court. 


ICiren  a  liHbe  to  6conre  SmUk,  in  order  to  in- 
duce faJra  to  vote  for  Mr.  Manners  Sutton,  one 
of  the  candidates  for  the  boroiif^h  of  Cam- 
t^dfife.  A  pl£a  of  not  guilty  bad  been  pleadjed, 
and  the  iiidictineut  stocKl  for  trial  at  tbe  Sprioj^ 
Asi^iKes  for  tbe  county  of  Cambridge. 

AW/^,  moved  for  a  rule  to  shew  ca^se  ^vby 
the  veoue  skould  not  be  cbanged  from  Cam- 
bcidgedftire  tu  M  iddiesex.  He  produced  an  ai- 
dant, \vktch  sitiied  that  tbe  eiicctioji  had  crea- 
ted a  very  iMMiile  feeling  In  tbe  county, that  many 
oi  the  fanni^ra  expressed  great  opposition  to* 
irards  IVJr.  Gibson,  the  othor  candi(bue  at  the 
election,  in  consequence  of  tbe  opinions  he  en< 
tertainedon  tbe  subject  of  the  repeal  of  tbe  Corn 
Laws ;  that  various  publications  in  newspapers, 
and  otber\vik'e  bad  been  circulated,  in  order  to 
bring  George  Smiib,  a  principal  witness  for  the 
prosecution,  ioto  discredit  and  disgrace ;  that 
in  coBseipience  of  these  articles,  and  of  the 
prejudice  thereby  produced,  it  would  be  im- 
possible 10  ol}tain"a  fair  trt^l  io  Catnbfidge- 
abire,  or  even  ia  an  adjoining  county ;  and 
that  the  number  of  persons  qualified  to  serve 
a|  jurors  was  very  small.  Applications  of  this 
kind  were  generally  unsucceisful,  but  where, 
as  In  the  preseot  instance,  the  widely  spread 
libels  eutered  into  the  whole  life  of  the  witness 
Smith,  and  were  in  their  effects  subvenslve  of 
justice,  Uie  court  would  be  governed  altoge- 
ther by  circumstances. 

Paiteaon,  J. — 1  am  very  ua.wilUng  to  accede 
to  applicatioRs  of  this  nature,  unless  the 
strongest  possible  ground  is  laid  for  entertain* 
ing  them ;  first,  because  such  appUcations  are 
very  frequently  made  ;  and  secondly,  hecaun^ 
muoh  more  than  the  truth  warrams  is  too 
oiitn  iutputed  on  both  sides,  Tlue  applica- 
tion recently  made  in  4bis  court,  in  tbe  ctise  of 
tbe  borough  of  Aia//otcf,  had  relatioA  to  an  ac- 
tion conuneoced  for  bribery,  committed  at  the 
rvccAl  election  for  that  borough.  It  was  con- 
tended in  that  case  at  tbe  bar,  that  hecaMse  0|ie 
of  tbe  candidates  fur  the  borough  ot  Ludluwr 
happpued  tp  be  a  memlier  of  a .  lecy  dinti^i^ 
gmsfaed  and  influeatial  family  in  the  county  of 
SmIup,  tliece  could  not  be  a  fair  and  impartial 
trial  in  tite  body  of  that  large  cauiHy'.  To 
suppose  tliat  because  an  actiou  for  bribery  gre^v 
out  uf  the  election  for  tbeJi)ocouj(h^4)f  LimJIqw, 
therefore  there  could  not  he  a  fair  trial  withiu 
so  large,  a  comttyi  was  not  ooW  a  flr^MS^  im- 
probable imputation,  but  a  libel  on  the  county. 
In  the  presciitca^e,  however,  the  circumstances 
are  ditferent.  The  grounds  laid,  are  -not  only 
stronger  in  themselves,  but  addttio«al  matter 
has  been  presenter!  to  the  court.  Wherever 
it  can  be  satisfactorily  shewn  to  tbe  cotut,  jtbat 
tbere  exists  such  a  degree  of  prejudice  ^  shall 
interfere  with  a  £atr  trial  t  when  direct  attacks 
ba^c  b^een  made  on  the  party  or  witnesses,  in 
such  c.a8e>«^  t^e  couft  bas  granted  the  applica- 
tion to  change  the  venue.  And-  in  tliis  case, 
under  the  particular  circumstances,  it  seems  to 
me  that  sufficient  grounds  have  been  laid  to 
accede  ,^o  t^is  ftpplicaUon,  and  I  am  therefore 
of  opii^ioii  that  the  rule  must  be  granted. 

•Rule  granted.  —  Rrgina    ^,  Sxmmei  Lwr^ 
H.T.  1840.    Q.B.P.  C, 


JVQOiif NT  Afl  iir  cASf  qr  4  ifpyguji^.  — es% 

REMPTORT  UNOJIilTA.iu2|'0. 

ff^here  a  peremptory  unrhrtaiing'  hnt  6een 
given  to  proceed  to  triifi  at  a  particulmr 
sittings  in  a  ter/fi,  and  the  plmntigT does  not 
give  notice  for  these  sittings,  jit^ment  ii5- 
solute  as  in  case  of  a  nonsuit  map  be  moved 
for  in  the  same  term,  after  those  sittings 
have  passed. 


Archhold  ia  this  case  moved  for  jsd^meni 
as  ill  case  of  a  nonsuit.  It  appeared  that  a 
r^e  had  been  obtained,  which  was  disckarged 
on  a  peremptory  undertaking  to  try  at  the  first 
sittings  in  the  preseni  term.  No  aotice  of 
trial  had  been  givea  ditsing  the  sittings,  nor 
has  the  cause  l>een  set  down.  Now  the  sittings 
had  passed,  and  all  tbe  causes  bad  been  heard. 

Arehbold  new  eon  leaded  that  the  oo^  ques* 
tion  was,  whether  the  motion  c*uld  W  osade 
now,  or  not  until  Easter  Term.  He  subsnitted 
that  on  principle,  no  objeotiou  could  he  made 
to  the  motion.  Here  there  Imd  been  eoaCess- 
edly  a  default  in  not  proceeding  to  tiad  pww 
suant  to  the  terms  of  the  undcctakisg;  &c.  she 
time  for  curing  that  defaidt  had  aotr  g«ae  by. 

Patteson^  J. — l*he  phtintiff  has  not  f^rea 
notice  of  trial,  and  the  time  is  paaaed  when  be 
ought  to  have  tried.  I  see  theiefore  aoobjee- 
tion  to  the  application ;  it  is  plain  there  baa. 
been  a  defiault,  and  therefore  you  may  lake 
your  rule. 

I^leab^olute.T— '</4'^r./aAll«o•l^ptf0lA«rt, 
H.T.  1840.    Q.B.  P.C. 


tN7X)|IMA1^aN.r-P4WVBJt.0IJ&B« —  lUItnAlf  ua, 
— ^ACX  OF  PARLIAMSIST. 

jfn  information  founded  on  an  act  of  parlio' 
ment  must  descrilte  it  as  an  act  pawed  "  in 
a  session  "  holden  in  m  partiesdar  fftmCt  and 
not  merely  in  the  pe^  itse{f. 

• 

In  t^is  case  an  application  was  made  to  the 
Court  'v^  person,  for  a  ff^arfamus,  directed  to 
two  justices  of  the  names  of  White  and  Fklr- 
brother.  Aldermen  of  the  Citjr  of  London, 
coinmanding  them  to  hear  the  mformation  of 
the  applicant  against  George  Gray,  a  paim- 
broker.  From  the  affidavit  in  support  of  the 
n^otion,  it  appeared  that  the  information  w^ 
laid  before  the  said  justices  under  the  39  &  40 
Geo.  3,  c  99;  a  preliminary  objection  was 
taken  bv  Air.  Humphreys,  an  attorney,  who 
appeared  for  Grav,  to  the  efiect  tliat  the  in* 
formation  was  luid  under  an  act  set  forth  to 
have  been  of  s^ed  in  the  39th  A  40th  years  of 
l(he  reigu  of  Geo.  3,  whereas  it  ou^t  to  hare 
been  set  out  as  an  act  passed  in  a  aession 
holden  in  the  3dtji  &  40th  year  of  his  Mi^esty. 

JLiitledale,  ^. — I  cannot  gjunt  this  applica- 
tvQu.  There  is  no  doubt  that  this  form  of 
allegation  wa^  bad,,a^d  th^t  t^  justices  were 
rjight  in  djsmiaAing  the  iufprmi^^Oj^  on  this 
ground. 

Motion  rcfascd.— £>  parte  fFUGstms.  H.  T. 
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ASSUMPSIT. 

J  €9tmi  m  M  dg^iurmii^  uUeged  tM  the 
plainiiff  had  placed  certain  paper  in   ike 
hands  «/  the  defendant  for  the  purpose  of 
printing  a  certain  work  for  the  plaintiff, 
but  that  the  drfennitnU  wrongfully  puwned 
the  paper .   kield,  that  the  count  was  pro- 
perlyfram,ed  ii^  case. 
In  this  case  tUe  fi^i^t  count  of  ilie  declaration 
tt^ted,  th^l  t]ie  pUipiiff  was  defirous  of  puh- 
Tishioir  a  viQT^   to  be  called  "The  C^hoWc 
Directory  aod  Aspyal  Rei^ister,"  whereof  the 
defendant  bud  police ;  and  in  consideration  of 
tjie  premise;,  the  plaintiff  retained  the  defen- 
dant, tor  a  certain  reward,  to  print  the  said 
work,  and  delivered  to  the  defendant  divers, 
to  wit,  sixty  reams  of  paper,  to  be  by  th^  de- 
fendant used  in  a^d  about  the  prrnttnsr  of  the 
said  worlc,  sdcI  oq  which  tlie  said  work  w^s  to 
bs  printed ;  and  the  defendant  accepted  such 
employment,  and  rttamed  and  received  the 
paper  for  the  pnrpoae  aforesaid  ;  yet  the  de- 
fendant wron<;fully  intending  to  prejudice  the 
plaintiff,  disrefifar^ed  bis  duty  and  retainer  in 
this  to  wit,  that  he  did  not  use  the  paper  an.d 
print  the  work  thereon,  but  wliolly  refused  so 
to  do;  a«d  afteiwards,  to  wit,  &c.  wkjihout  Ibe 
liccAce  of  tbfi  pMnilffj  vsed  part  Q.f  the  psiper 
for  his  own  prjv.ate  purpose,  and  wrongfully 
pawned  ike  rentainder  to  raise  money  for  him- 
eelf,  whereby  the  plaintiff  was  deprived  of  all 
«M  and  bencit of  tlie paper.  Special  demurrer 
and  joinder. 

ChoMMeil,  JO  snpport  of  the  demurrer.  The 
objeciioA  to  this  count  is,  that  it  states  in 
8uh«iaoet,  a  coniract  wade  Uy  the  defendant, 
and  tlien  sets  ont^  breach  for  not  performing 
bis  promise.  Such  a  breach  of  contract,  it  is 
submitted,  cannot  be  made  the  si24>jcct  of  an 
actitm  of  tort,  it  should  have  been  brougfht  in 
mssumpeii.  It  is  true  that  in  Samuel  v.  jMdin,^ 
the  Court  was  inclined  to  think,  that  allhoug--h 
there  was  4Ui  inducement  of  a  contract,  yet  if 
I  he  breuch  were  in  the  nature  of  a  tort,  the 
plaintiffs  niTj^bt  declare  In  cu&e.  There  how- 
ever,  there  was  a  general  <Iemurrer  to  the  whole 
declaration,  wbich  contained  other  counts; 
here,  the  ohj^-ti^n  is  taken  by  special  demur- 
rer to  the  form  of  tUis.  pasticular  count.  It  is 
impoftiint  that  tbe  disiingU^n  between  actions 
ejF  contractu  and  cjp  delictq  should  be  o|)ierved. 
In  ^lart  v.  HooA^i^fi  apd  Uromn  v.  IM^on,^ 
the  question  turned  on  tl;c  iiM«juiiHlei:« 

Murtin^  <!Ott/ri.f— Though  live  goods  were 
A^\\\ef^^  under  a  contracU  ca^e  clearly  lies 
for  an  unlawful  pawning.  This  is  not  simply 
a  nonfeasance ;  the  decJaratiQO  shews  a  mis- 
i&iSL^^if^,  %nd  gft^&^Hi  W  %ll^e  ^at  tbe  pbinr 
tiff  was  deprived  of  all  use  apd  ImH^liQf  A^e 
p^ipqr.  [H^  ivas  iKre  stftfiped  by  t)ie  Court.] 
4f^sfiWi^t!^^  J.^^XMift  ia  A  special  dftiaurrer, 
<H».  |lHe..gii^i)4  itli^t  aQcnrding  to  fm  pc^^w 

form  in  which  the  breach  is  laid  in  the  dechir 
T9ilo\^,  no  o^atter  is  sugifestcd  ivhich  can  .be 
mi^^  \^  AiibjuMi  iiS<  ^  ^sliPQ  Wi  .the  case* 
Tbeiqitf^tiQii  u^qo  is,  .\vWtber  Ui>ais.rii»pJy<a 

*  6  East,  333.    >»  3  Wlis.348.     f  IT.  R.  276. 


breach  of  contract }  Now  the  goods  are  dei 
pgsite(|  with  the  defendant  foe  a  specific  pjnr* 
pose ;  certainly,  that  is  u^ider  a  contract,  and 
the  posseiisiou  of  the  defendant  is  a  la^vfui 
possession.  The  defendant  plc;dge^  them«  That 
seems  to  me  to  amount  to  a  tqrt.  T^ie  Sjuh- 
stantial  breach  is  a  uiisuppropriation  in  a 
wrongful  manner. 

Erskine,  J. — ^lliough  some  of  the  aU«(at}nns 
in  tl)c  declar.iiiun  may  be  considered  as  matter^ 
of  uu)is$i6n,  yet  the  substantive  allegation  is  of 
an  act  d.one  by  tlie  4^fend^i  amonnting  ip  a 
toft.  He  pawpF,  and  thereby  tortiousjy  deals 
with  articles  entrusted  to  liim.  Thjs,  though 
conupi'tcd  with  a  breach  of  contract,  appears 
to  me  tu  be  something  beyond  it. 

Maufe,  3. — The  ((ucstion.  is,  whether  tbif  is 
exclusively  a  lireach  of  contract  ?  |t  appeals 
to  me  that  this  is  an  act  done  by  the  defendant, 
for  which  im  action  would  lie,  though  no  con-* 
tract  was  stated  as  an  inducement,  it  might 
be  sal^l  that,  a  declaration  merely  stating  an 
unlawful  pawning  would  be  a  roundabout  count 
in  trover,  but  that  objection  would  be  answered 
by  the  statement  ig  .tjjLe  .declaration,  shelving 
that  the  plaintiff  is  not  entitled  to  the  posses- 
sion of  the  article  pawned.  It  is  enough,  how. 
ever,  to  say  that  ihedre  is  some  matter  in  the 
declaratio^n  ^bich  is  by  law  the  subject  of  an 
action  on  the  case,  which  being  so,  the  de« 
murrer  cannot  be  suppforted. 

Judgment  for  the  ph^ntiff. — Snuih  r,  fFkite, 
H.T.  1840.    C.  P. 


JDlfDIU^BNDBD  CAV8B.-:-)<BW  TjtlAL.— GOSTf, 

j4  cause  was  tried  as  an  undefended  cause, 
mo  motiee  of  ike  ffltdniiff's  infetdhn  to  do 
so  kfsving^  been  gwen  to  the  di^endoM;  bu$ 
the  cause  being  in  ike  wri$t^  Hit  tf  tks 
day,  ike  Court  allowed  ike  ca»$e  to  be 
placed  ai  ike  kead  ef  ike  liet  oi  the  nr^ 
sUdngs,  ike  emis  of  ike  day  to  abide  ike 
eweni* 
Bramwell  shewed  cause  against  a  role  niei 
olitaitted  /by  Bompos,  Serjt.  in  this  .case,  for  e 
new  trial.     It  appeared  that  th^  oause  was 
tried  as  an  nndefeadedione,  at  tlie  sittings  after 
Michaelmas  (l^rro.    The  plaintiff  declared  on 
a  hiU  of  exoliange  againet  the  defendant  na 
acceptor,  ta  which  the  latter  plcnded  that  he 
did  not  accept.    The  affidavits  stated,  that  the 
cause  being  in  the  written  list  for  the  day,  the 
plaintiff's  counsel  told  the  judge  it  was  unde- 
fended, and  consequently,  it  was  taken  before 
its  turn.     It  was  aUo  swocn  on  behalf  of  the 
defendant,  that  he  had  a  good  defence  on  the 
merit9^  and  that  on  the  day  before  the  cause 
was  tried,  a  brief  bad  been  delii^ered  rto  coiuiset 
on  his  behalf. 

Bramwell  now  submitted  that  the  defendant 
was  not  entitled  to  notire,  as  that  is  only 
nectary  where  the  cause  doeb  not  appew  ia 
the  list  of  the  day.  Bland  v.  fFarren^  The 
cases  of  Fourdrinier  v.  Bradbury.^  dlodkkursi 
V.  Bittmer,^  and  Aust  y,  Fenwiett,^  shew,  that 
tbe  defendant  must'  be  prepared  to  try  at  any 
lime  in  tl}e. course  uf.the  day, — ^at  all  eventS|  • 

*^f»  7  Ad..  /^  El.  U/  '  b  33.  §L  ^.  m 
«  6  B.  li  A.  907.         *  S  D.  P.  C.  246. 
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new  trial  can  only  be  i^anted  on  payment  of 
costs. 

Bompoi,  Serji.  cMtr^.-^The  oblection  is, 
that  the  judge  tried  the  cause  under  the  im- 
pression that  it  was  undefended,  when  in  heX, 
mstructions  had  been  delivered  to  counsel. 

Maule,  J. — Suppose  it  had  been  tried  upon 
a  representation  to  the  jud^  that  it  was  a 
short  cause :  could  yon  then  hare  got  rid  of  the 
verdict? 

Bampoi,  Seijt.^Such  a  statement  would  not 
be  made  ejf  parte. 

Per  Curiam, — The  rule  undoubtedly  is  as 
stated  by  the  plaintiff's  counsel.  We  think, 
however,  that  tbb  cause  may  take  its  place  at 
the  head  of  the  paper  at  the  next  sittings^  the 
costs  to  abide  the  event. 

Rule  accordingly. — Dorrien  and  others  v. 
Houfell,  H.  T.  1840.    C.  P. 


COMMON  LAW  SITTINGS. 
In  and  after  Eaeter  Term,  1840. 


IN  TBRM. 
MIDDLB8BX.  LONDON. 


Wednesday  April  22 
Saturday  ..  ..  25 
Monday     ..   May  11 


Tuesday  May  12 


AFTER  TBRIf. 

Thuraday    . .  May  14  |  Friday 


May  15 


The  Court  will  sit  at  eleven  o'clock  in  term, 
in  Middlesex ;  at  twelve  in  London ;  and  in 
both  at  half-past  nine  after  term. 

Long  causes  will  probably  be  postponed  from 
the  22d  and  25th  ot  April  to  the  1 4th  of  May  i 
and  all  other  causes  on  the  listo  for  the  22d 
and  25th  of  April,  will  be  taken  from  day  to 
day  until  they  are  tried. 

Undefended  causes  only  will  be  taken  on 
the  11th  of  May. 

Short  defended  as  well  as  undefended  causes 
entered  for  the  8ittii\g  on  May  I2th,  will  be 
tried  on  that  davt  if  Iheplaintiin  wish  it,  unless 
there  be  a  satiafaciory  affidavit  of  merits. 


Common  9Ieiif. 

IN  TBRM. 
MIODLBSBX.  LONDON. 

Wedneaday    April  29  I  Friday  ..     ..  May  1 
Wedneaday       May  6  |  Friday  ..     ..  May  8 

AFTBR  TBRM. 

Thursday        May  14  |  Friday       . .    May  15 

The  Court  will  ait  at  ten  o'Clock  in 
the  forenoon  on  each  of  the  daya  in  Term,  and 
at  half-past  nine  preciaely  on  each  of  the  daya 
after  Term. 

The  canaes  in  the  Uat  for  each  of  the  above 
aitting  diqra  in  Term,  if  not  diapoaed  of  on 


tkoae  daya,  will  be  tried  byBdjoumroent  on  the 
daya  foUomng  each  of  anpb  aitting  daya. 

On  Friday,  May  15th,  in  London,  no  canaes 
will  be  tried,  bat  the  Court  will  adjoiim  to  a 
future  day.  

€|:c|irqtur  of  9U»f. 


MIDDLBSBX. 


Itt  sitting 

By  Adjournment 

2d  Sitting 

By  Adjournment 

1st  Sitting 

By  Adjoummenf 

2d  Sitting. 

By  Adjournment 


WedneadnyApr.22 
f  Thursday  ..  23 
4FWday  ..    24 

I  Saturday      ..    25 

Monday  May  4 
r  Wednesday  . .  6 
^Thuraday  ..  7 
I  Friday         . .      8 


LONDON. 


WedncadayApri^ 
Thuraday  ..  30 
Monday  May  11 
Tuesday      . .    12 


AFTSm  TBRM. 

MIDDLB8RX. 

Thursday      May  14 

LONOOir. 

To  adjourn  only  Friday       May  15 

The  Court  will  sit  during  term  at  ten  o'dock. 


EASTER  TERM  EXAMINATION. 

Thb  Examiners  have  fixed  Wednesday  the 
6th  May  for  the  examination,  at  the  oanal 
hour,  ten  o'clock  in  the  forenoon,  at  the  Hall 
of  the  Incorporated  Law  Society.  One  of  the 
Maatera  of  tne  Queen'a  Bench  will  preside. 

The  teatimonials  of  due  Qualification  Mraat 
be  left  by  the  candidates  wiui  the  Secretary  of 
the  Law  Society,  on  or  before  Wednesday,  the 
22d  instant.  The  earlier  Chey  are  left  the 
better,  in  order  that  any  defects  may  bepoited 
out  and  remedied. 


THE  EDITOR'S  LETTER  BOX, 


The  List  of  Law  Bills  in  Parliament  remains 
in  the  same  state  as  laat  week,  except  that  the 
Admiral^  Court  Bill  haa  been  read  n  first 
time,  ancl  the  Bolton  Small  Debta  Court  BiU 
has  paaaed  the  Lords. 

Tne  oueation  ariaing  on  a  very  aingulnr  cap- 
tion shall  be  inserted. 

We  think  X.  should  addreaa  himaelf  to  the 
Committee  of  the  Law  Societv  It  ia  not 
within  our  proTince  to  diacnaa  all  the  arrange- 
ments of  that  society,  or  the  dne  obaermnee  of 
ita  regulationa.  The  matter  ia  qneatiMi  ia  not 
of  a  public  nature* 

We  are  aware  that  H.  H.  ia  intereated  for 
the  exeniption  of  medical  men  on  Coroner'a 
Juriea.  Our  present  concern  ia  for  the  law- 
yera. 

We  will  find  room  for  the  lettera  on  the 
Middlesex  Regiatrv  of  Deeda;  tke  PHvile^ 
of  Attorneys ;  3ie  Teste  of  Snbpoaaas ;  wmA  the 
Conatmction  of  the  8lat0ta^f^nat  Oamiog . 


sriir  Utqai  i&Uwt^ev. 


SATURDAY,  APRIL  11,  1840. 


-*  — -  **  Quod  mafris  ad  N08 

Pertinet,  et  oeacire  malam  eit,  agitamas. 


Ho  RAT. 


APPLICATIONS  TO  MASTERS  IN 
CHANCERY. 

Thb  feeling  that  Masters  in  Chancery  should 
sit  in  public  seems  to  gain  ground ;  but 
whatever  doubt  may  be  entertained  as  to 
this*  there  can  be  none  that  the  office  might 
be  more  efficiently  discharged  than  at  pre- 
sent. As  it  now  exists,  the  evil  is  that  it 
greatly  depends  on  the  personal  habits  of 
the  individual  who  holds  it,  whether  the 
Master  really  fulfils  the  purposes  for  which 
he  is  appointed.  If  he  be  willing  to  work, 
we  grant  that  there  is  no  cause  to  complain; 
but  if  he  be  unwilling,  how  is  it  then  ?  We 
are  afraid  that  the  Master,  if  so  disposed, 
may  do  very  little  indeed.  We  mean  no- 
thing personal  or  invidious,  but  we  complain 
that  an  important  judicial  office  should  be 
constituted  so  indulgently  to  the  weakness 
of  human  nature. 

We  are  the  more  induced  to  make  this 
remark^  as  we  are  disposed  rather  to  in- 
crease the  duties  of  the  Master  than  td  de- 
crease them.  We  are  quite  satisfied  that 
many  matters  might  be  referred  to  them  in 
the  first  instance  with  great  advantage  to 
the  suitor  ;  and  that  this  opinion  is  enter- 
tained by  the  legislature,  appears  from  se- 
Teral  recent  circumstances.  There  are  now 
two  bills  before  the  House  of  Commons,  in 
which  the  Master  is  intended  to  be  rendered 
available  in  this  way. 

The  first  of  these  is  ''A  Bill  to  enable 
the  owners  of  settled  estates  to  defray  the 
expense  of  draining  the  same/'  which  pro- 
poses, as  amended  by  the  Select  Committee, 
that  any  tenant  for  life  may  apply  by  peti- 
tion to  the  Court  of  Chancery  or  Exchequer 
for  leave  to  make  permanent  improvements 
in    the  lands  by  draining  the  same,  and 
every  such  petition  shall  be  refen*ed  to  a 
VOL.  xiX/-"— NO.  584. 


Master  of  the  Court  of  Chancery  or  Exche- 
quer, who  is  to  report  on  such  proposal. 

The  second  bill»  is  "  A  Bill  for  improving 
the  condition  of  Grrammar  Schools,"  by 
which  a  summary  .process  is  intended  to  be 
provided,  whereby  parties  connected  with 
schools  may  frame  new  statutes  and  submit 
them  for  the  approval  of  the  Court  of  Chan- 
cery ;  and  the  mode  of  submitting  them  ie 
to  be  as  follows :  the  Lord  Chancellor  b 
to  select  and  appoint  one  of  the  Masters  of 
the  Court,  to  consider  all  new  statutes,  and 
all  schemes  connected  therewith,  and  also 
**  a  secretary  for  grammar  schools,"  who 
shall  communicate  with  such  Master.  The 
gbvemors  are  to  transmit  the  proposed  sta- 
tutes, with  a  report  of  the  circumstances,  to 
the  secretary,  and  the  9ecretary  is  to  pre- 
pare a  statement  from  the  reports  of  the 
commissioners  and  other  documents,  to  lay 
before  the  Master,  and  to  carry  on  the 
correspondence ;  and  the  Master  is  to  pro- 
ceed to  the  consideration  thereof^  and  to 
make  his  report  on  every  case  to  the  Court 
of  Chancery,  in  the  same  manner  as  if  the 
same  had  been  referred  to  turn  by  an  order 
or  decree  of  the  Court  made  in  any  cause 
or  matter  thecein  pending,  and  in  such  re- 
port he  shall  approve  of  the  proposed  sta- 
tutes or  scheme  with  or  without  variation, 
unless  he  shall  be  of  opinion  that  in  conse- 
quence of  the  intricacy  of  the  circumstances, 
it  cannot  be  satisfactorily  determined  in  a 
summary  way,  in  which  case  he  shall  so 
feport ;  and  unless  the  Master  shall  other- 
w&ejjyirect,  no  parties  shall  appear  before 
him  by  counsel  or  solicitor,  or  otherwise, 
than  by  the  said  secretary  for  grammar 
schools.  We  do  not  express  any  opinion  as 
to  the  merits  of  either  of  these  bills,  although 
we  think  we  may  safely  say  the  latter  cannot 

»  See  ante,  p.  360. 
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pass  in  its  present  shape.  We  merely  no- 
tice them  to  show  that  a  feeling  exists  to 
Tender  the  Master's  C«urt  a  Court  "  of  the 
first  instance,"  in  which,  we  helieve,  it  might 
in  many  common  cases  be  made  serviceable. 
An  illustration  of  this  was  given  very  recently 
in  the  House  of  Commons  on  a  debate  on 
the  expense  of  appointing  trustees  to  charity 
estates.  These,  it  was  suggested,  might 
he  well  appointed  by  the  Master  on  a  sim- 
ple reference  to  him,  he  calling  for  the 
opinion  of  the  Court  where  it  was  neces- 
sary. But  we  do  not  think  it  is  necessary  to 
have  any  "  secretary  for  grammar  schools," 
or  other  such  functionary  as  this.  We  much 
prefer,  and  we  think  the  public  would  prefer, 
the  service  of  the  responsible  legal  agents 
of  the  parties,  viz,  solicitors  and  counsel. 
However  much  they^may  be  undervalued  by 
some,  we  would  much  rather  trust  to  their 
watchfulness,  learning,  and  honesty,  than 
to  the  chance  of  service  from  any  paid  or  un- 
paid functionary.  But  we  think  with  their 
as^taace,  the  Master  being  employed  at 
i^st,  instead  of  at  last,  might  save  much  un- 
necessary expense  and  delay. 

We  have  just  received  the  returns  ordered 
by  tbe  House  of  Commons  as  to  the  matter  ; 
and  shall  advert  to  them  in  our  next  number. 


PRACTICAL  POINTS  OF  GENERAL 

INTEREST. 


person  who  furnished  her  with  tke  poison 
for  that  purpose  will,  if  absent  when  she 
took  it,  be  an  accessary  before  the  fact. 
But  a  person  cannot  be  tried  for  inciting 
another  to  commit  suicide,  although  that 
other  commit  the  suicide.  This  was  held 
in  the  following  case : — The  indictment 
charged  that  Ann  Barton  murdered  hersdf 
by  poisoning  herself  with  arsenic,  and  that 
the  prisoner  did  feloniously  incite  and  pro- 
cure the  said  Ann  Burton  the  said  felony 
and  murder  to  do  and  commit.  Alderwn, 
B  ,  (to  the  jury.) — You  have  no  authority 
to  inquire  into  this  charge  ;  this  is  a  case 
of  suicide,  and  the  prisoner  is  charged  with 
inciting  it ;  that  is  a  case  that  by  law  we 
cannot  try.  The  prisoner  must  be  acquitted. 
Verdict — Not  guilty.  Reg,  v.  Leddington, 
9  C.  &  P.  79. 


LIABILITY  OF  ATfORNEYS  TO 

SERVE    AS    JURYMEN    ON    CQRO- 

NER'S  INQUESTS. 


INCITING  TO  8UICIDB. 

Vs  our  rixteenth  volume,  p.  491.  we  col- 
lected the  cases  relating  to  **  consenting  to 
suicide,"  and  according  to  them  Mr.  Jus- 
tice Patteson  laid  down  the  law  to  be  that 
supposing  parties  mutually  agreed  to  com- 
mit suicide,  and  one  only  accomplished  that 
object,  the  survivor  would  be  guilty  of  mur- 
der in  point  of  law.  Regina  v.  Alison,  8  C.  & 
P.  418;  16L.  O.  492.  In  the  case  of /Jex  v. 
Russell,  M.  C.  C.  356.  it  was  held  by  the  fif- 
teen Judges,  that  an  accessary  before  the  fact 
to  the  crime  of  self-murder  was  not  triable 
at  common  law,  because  the  principle  could 
not  be  tried,  and  that  he  is  not  now  triable 
for  a  substantial  felony  under  the  statute  of 
7  Geo.  4,  c.  64,  8.  9,  as  that  statute  was 
to  be  considered  as  extending  to  those  per- 
sons only  who,  before  the  statute,  were 
liable  either  with  or  after  the  principal, 
Bnd  not  to  make  those  liable  who  before 
could  never  have  been  tried.  And  it  \yas 
also  held,  that  if  a  woman  takes  poison  with 


The  act  6  Geo.  4,  c.  50,  for  consolidatiog 
and  amending  the  laws  relative  to  jurors  and 
juries,  fixes  the  age  and  quaiification  of 
persons,  "  liable  to  serve  on  juries  for  the 
trial  of  all  issues  joined  in  aay  ci  the  King's 
I  Courts  of  Record  at  Westminster,  and  in 
the  superior  Courts,  both  civil  and  criminal, 
&c.  and  in  all  Courts  of  Assize,  Niai  Prius, 
Oyer  and  Terminer,  and  Gaol  Delivery." 

The  2d  section  exempts,  amongst  c^eis. 
"  all  attorneys,  soUcitors,  and  proctors,  duly 
admitted  in  any  Court  of  Law  or  Equity,  or 
of  Ecclesiastical  or  Admiralty  jurisdictioo. 
in  which  attorneys,  solicitors,  and  proctors 
have  usually  been  admitted,  actually  prac- 
Using,  and  having  duly  taken  out  ikeir  annual 
certificates*' 

'I'hen  the  «52d  section  enacts,  that  no 
person  shall  be  liable  to  be  impannelied  as 
a  juror,  &c.  upon  any  inquest,  &c.  by  virtue 
of  any  writ  of  inquiry,  &c.  who  shall  not  be 
qualified  to  serve  on  trials  at  Ni^  Prius : 
"  Provided  always,  that  nothing  herein  con- 
tained shall  extend  to  any  inquest  to  he  taken 
by  or  before  any  coroner  of  a  county  by  vir 
tue  of  his  office,  or  to  any  inquest  or  uxjoiry 
to  be  taken  or  made  by  or  before  any  ^le- 
riif  or  coroner  for  any  liberty,  fraachise, 
city,  borough,  or  town  corporate,  not  being 
counties,  or  of  any  c^ty,  borough  or  town. 
being  respectively  counties  of  theinselves; 
but  that  the  coroners  in  all  counties  whea 
acting  otherwise  than  under  a  writ  of  inquiry. 


intent  to  procure  a  miscarriage,  and  dies  of 
it,  she  is  guilty  of  self-murder,  whether  she 
was  quick  with  child  or  not,  and  that  the  |  and  the  sheriffs  and  coopers  in  all  sack 
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places  as  are  herein  mentioned,  shall  and 
may  respectively  take  and  make  all  inquests 
and  inquiries  by  jurors  of  the  same  descrip' 
tion  as  they  have  been  used  and  accustomed  to 
ilo  before  the  passing  of  this  act.** 

It  thus  appears  that  the  exemption  of 
attorneys  in  the  2d  section  does  not  extend  to 
coroners'  inquests,  except  under  writs  of 
inquiry ;  and  Mr.  Wakley,  one  of  the  co- 
roners for  Middlesex,  deems  them  liable  to 
serve,  and  contends,  we  understand,  that  if 
they  were  privileged  before  the  act,  that 
privilege  is  taken  away  by  the  act.  This, 
however,  is  manifestly  a  mistake,  for  the 
6  2d  section  only  leaves  to  coroners  the 
power  to  make  inquests  by  "  jurors  of  the 
same  description  as  they  have  been  used  and 
accustomed  to  do" 

Let  us  see,  then,  how  the  law  stood,  in 
this  respect,  prior  to  the  6  Geo.  4,  c.  50. 

Now  an  attorney,  from  the  necessity  of 
his  attendance  in  Court,  has  always  been 
held  exempt  from  all  offices  or  duties  which 
require  personal  service,  and  this  is  deemed 
a  privilege  of  the  Court  to  which  he  belongs, 
and  established  for  the  benefit  of  the  suitor. 
See  Mayor  of  Norwich  v.  Berry,  4  Burr. 
2109,  where  it  is  kid  down  by  Mr.  Justice 
Yates,   that   an  attorney  shall  be  exempt 
from  all  offices  incompatible  with  his  at« 
tendance  in  his  Court.     An  attorney  (says 
the  learned  Judge)  has  this  privilege  be- 
cause he  is  bound  to  attend  the  Court  of 
which  he  is  a  minister.     He  is  entitled  to 
this  privilege  as  much  as  he  is  to  that  of 
not  being  called  out  of  his  Court  by  a  suit 
brought  against  him  in  another  Court.   And 
as  he  is  obliged  to  this  attendance  on  the 
Court  of  Common  Pleas,  therefore  he  is  not 
within  the  bye-law  which  makes  his  atten- 
dance requisite  in  another  place :   for  he 
cannot  be    necessarily   attendant  in  both 
places  at  the  same  time,  (p.  2115.)     Mr. 
Justice  Aston  said,  "  Whilst  he  continues 
to  practise,  the  privilege  of  not  being  drawn 
from  attending  the  Court  is  as  old  as  the 
Court  on  which  he  is  attendant.     The  privi- 
lege is  instituted  for  the  sake  of  the  suitor." 
llie  following,  amongst  other  instances, 
are  cited  in  the  same  report  of  the  Mayor 
of  Norwich  V.  Berry,  (p.  2111)  : — Prouse's 
case  in  Cro.  Car.  389,  where  an  attorney 
was  elected  constable  or  tithing  man,  but 
discharged  from  executing  the  office.     In 
Venable*s  case,  Cro.  Car.  11^  an  attorney 
had  been  pressed  for  a  soldier,  and  the  writ 
of  privilege  was  granted.     In  the  case  of 
JEvingdon,  2  Str.  1143,  an  attorney  was 
summoned  on  the  London  militia,  and  ex- 
empted.   So  in  Heaton*s  case,  2  Barnes' 


Notes,  33  (p.  42  in  4to  edition),  he  had 
his  writ  of  privileg^e  to  excuse  him  from 
serving  in  the  trained  bands  of  the  city  of 
LfOndon.  In  Stone*s  ease,  1  Ventr.  16,  29, 
a  copyholder  of  a  manor,  chosen  collector 
of  the  lord*s  rent,  the  privilege  was  allowed. 
So  in  the  case  of  a  bailiff  of  a  borough,  or  a 
mayor  of  a  borough.  {Officina  Bre^ium, 
1 66, 1 74.  Evington's  case  above  mentioned, 
cites  and  recognizes  these  two  precedents, 
on  which  Liord  Mansfield  in  his  judgment 
laid  great  stress  )  Again  in  Richmond's 
case,  1  Barnes'  Notes  29,  (37  in  4to  ed.) 
the  Court  refused  to  set  aside  a  writ  of  pri- 
vilege obtained  by  the  attorney  against 
serving  the  office  of  bailiff.  Neither  is  he 
liable  to  serve  the  office  of  overseer ;  Ge» 
rar^s  case,  2  W.  Black.  Rep.  1126;  and 
see  8  Term  Rep.  379  ». 


The  exemption  of  the  medical  profession 
from  serving  on  juries  or  inqueats  is  thus  pro« 
vided:  the  14  Henry  8  extmpis  Physicians  f 
the  6  &  7  W,  3,  c.  4  exempts  Apothecaries, 
and  the  18  0. 2,  c.  15,  s.  10,  exempts  Surgeons, 


NEW  BILLS  IN  PARLIAMENT. 


ADUIRALTT  COURT. 

This  is  a  bill  to  improve  the  practice  and 
extend  the  jurisdiction  of  the  Hi^h  Cuurt  of 
Admiralty  of  £n((land.      It  recites  that  the 
jurisdiction  of  the  Hi)(h  Court  of  Admiralty  of 
England  mav  be  in  certain  respects  advantage- 
ously extended,  and  the  practice  thereof  im- 
proved ;  it  is  therefore  proposed  to  be  enacted, 
that  ii  shall  be  lawful  for  the  Dean  of  the  Arches' 
for  the  time  being,  to  be  assistant  to,  and  to  ex- 
ercise all  the  power,  authority  and  jurisdiction, 
and  to  have  all  the  privile^^es  and  protections 
of  the  Judj^e  of  the  said  Hi{(h  Court  of  Admi- 
ralty, with  respect  to  all  suits  and  proceedings 
in  the  said  Court,  and  that  all  such  suits  and 
proceedings,  and  all  things  relating  thereto, 
brought  or  taking  place  before  the  Dean  of 
the  Arches,  whether  the  Judge  of  the  said 
High  Court  of  Admiralty  be  or  be  not  at  tha 
time  sitting  or  transacting  the  business  of  the 
same  Court,  and  also  during  any  vacancy  of 
the  office  of  Judge  of  the  said  Court,  shall  be 
of  the  same  force  and  etTect  in  all  respects  as 
if  the  same  had  been  brought  or  had  taken 
place  before  the  Judge  himself,  and  all  such 
suits  and  proceedings  shall  be  entered  and 
registered  as  having  been  brought  and  as  hav- 
ing taken  place  before  the  Dean  of  the  Arches 
sitting  for  the  Judge  of  the  High  Court  of 
Admiralty. 

2.  Practitioners. — ^Tbat  all  persons  who  now 
are,  or  at  any  time  hereafter  may  be  entitled  to 
practise  as  advocates  iu  the  Court  of  Arches. 
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are  and  shall  be  entitled  to  practise  as  adTo- 
cates  in  the  said  Hif^h  (jourt  of  Admiralty ; 
and  that  all  persons  who  now  are  or  hereafter 
may  be  entitled  to  act  as  surrogates  or  proctors 
in  the  Court  of  Arches,  shall  be  entitled  respec- 
tively to  practise  and  act,  or  be  admitted  to 
practiie  and  act,  as  the  case  may  be,  as  surro- 
gates and  proctors  in  the  said  High  Court  of 
Admiralty,  according  to  the  rules  and  practice 
dow  prevailing  and  observed,  or  hereafter  to 
be  made  in  and  by  the  said  High  Court  of 
Admiralty,  touching  the  admission  and  prac- 
tising of  advocates,  surrogates  and  proctors  in 
the  said  Court  respectively. 

3.  JurisdictioM. — That  after  the  passing  of 
thid  act,  whenever  any  ship  or  vessel  shall  be 


to  take  out  a  monition  from  the  laid  High 
Court  of  Admiralty,  requiring  any  person  being 
in  possession  of  any  part  of  the  amount  awarded 
or  voluntarily  paid,  to  bring  in  the  same  to 
abide  the  juagment  of  the  Court  concerning 
the  distribution  thereof;  and  in  the  case  of  an 
award  the  person  or  persons  by  whom  the 
award  shall  have  been  made,  shall  upon  moni- 
tion send  without  delay  to  the  said  High  Court 
of  Admiralty  a  copy  of  the  proceedings  before 
him  and  them,  and  of  the  award,  on  unstamped 
paper,  certified  under  his  or  their  hand ;  and 
the  same  shall  be  admitted  by  the  Court  as 
evidence,  and  the  amount  awarded  or  yolnn- 
tarily  paid  shall  be  distributed  according  to  the 
judgment  of  the  Court. 


under  arrest  by  process  issuing  from  the  said  |     6.  That  every  contract  for  the  diTision  of 


High  Court  or  Admiralty,  or  the  proceeds  of 
■ny  ship  or  vessel  having  been  so  arrested  shall 
have  been  brought  into  and  be  in  the  registry 
of  the  said  Court,  in  either  such  case  the  said 
Court  shall  b^ve  full  jurisdiction  to  take  cog- 
nizance of  ail  claims  and  causes  of  action  of 
anj  person  in  respect  of  any  mortgage  of  such 
dhip  or  vessel,  and  to  decide  any  suit  instituted 
by  any  such  person  in  respect  of  any  such 
claims,  or  caiues  of  action  respectively. 

4.  That  the  said  Court  of  Admiralty  shall 
have  jurisdiction  to  decide  all  questions  as  Co 
the  title  to  or  ownership  of  any  ship  or  vessel, 
or  the  proceeds  thereof  remaining  in  the  regis- 
try, arising  in  any  cause  of  possession,  salvage, 
damage,  wages  or  bottomry,  which  shall  be 
instituted  in  the  said  Court  after  the  passing  of 
this  act. 

5.  That  whenever  any  award  shall  have  been 
made  by  any  justices  of  the  peace^  or  by  any 
person  nommated  by  them,  or  within  the  juris. 


salvage  money,  whether  made  prior  to  or  after 
the  performance  of  any  salvage  service,  and 
every  assignment  or  bargain  for  the  sale  of  any 
share  of  salvage,  and  every  power  of  attorney 
expressed  to  be  irrevocable  for  the  receipt  of 
salvage  money,  and  every  contract  tending  to 
deprive  any  party  of  his  just  share  of  salyage 
money  or  his  right  thereto,  shall  be  null  and 
void  to  all  intents  and  purposes. 

7.  That  the  High  Court  of  Admiralty  shall 
have  jurisdiction  to  decide  all  claims  and  de- 
mands whatsoever,  in  the  nature  of  salvage  for 
services  rendered  to  or  damage  receiveid  by 
any  ship  or  Hea-j(oing  vessel,  or  in  the  nature 
of  towage,  or  for  any  necessaries  anpplied  to 
any  foreign  ship  or  sea-going  yesaet,  and  to 
enforce  the  payment  thereof,  whether  such 
ship  or  vessel  may  have  been  within  the  body  of 
a  county,  or  upon  the  high  seas,  at  the  time 
when  the  services  were  rendered  or  damage 
received,  or  necessaries  furnished,  in  respect  of 


diction  of  the  Cinque  Ports,  by  any  com  mis-  i  which  such  claim  is  made. 

sioners,  respecting  the  amount  of  salvage  to  be       8.  Foreign  ships  of  less  value  than  damages 


Jmd,  or  respecting  any  claims  and  demands 
or  services  or  compensation,  which  such  jus- 
tices  and  commissioners  within  their  several 
.jurisdictions  are  empowered  to*  decide  under 
the  provisions  of  two  acts  passed  in  the  second 
year  of  the  reign  of  King  George  the  Fourth, 
for  remedying  certain  defects  relative  to  the 
adjustment  of  salvage,  or  whenever  any  sum 
shall  have  been  voluntarily  paid  on  any  such 
account  of  salvage,  services  or  compensation,  it 
shall  be  lawful  for  any  person  interested  in  ibc 
distribution  of  the  amount  awarded  or  paid 
to  require  distribution  to  be  forthwith  made 
thereof,  and  the  person  or  persons  by  whom 
such  amount  shall  be  awarded,  or  in  the  ca^e 
of  voluntary  payment,  the  person  by  whom  the 
same  shall  have  been  received,  shall  forthwith 
proceed  to  the  distribution  thereof  amoni;  the 
several  persons  entitled  thereunto,  to  be  certi- 
fied  in  the  case  of  an  award  under  the  hand  of 
the  person  or  persons  by  whom  such  amount 
shall  be  awarded ;  and  an  account  of  every  such 
distribution  shall  be  annexed  to  the  award ; 
and  if  any  person  interested  in  the  distribution 
shall  thina  himself  aggrieved  on  account  of  its 
not  being  made  according  to  the  award,  or 
otherwise,  it  shall  be  lawful  for  htm,  within 
fourteen  days  after  the  making  of  the  award, 
or  payment  of  the  money,  but  not  afterwards,  i 


and  expenses  mayreceive  a  British  register. 

9.  Evidence. — ^Thskt  in  any  suit  depending 
in  the  said  High  Court  of  Admiralty,  the  Court 
(if  it  shall  think  fit)  may  summon  before  it, 
and  exatnine  or  cause  to  be  examined  witnesses 
by  word  of  mouth,  and  either  before  or  after 
examination  by  deposition,  or  before  a  cora- 
niissioner,  us  hereinafter  mentioned ;  and  notes 
of  sui  h  evidence  shall  be  taken  down  in  writing 
by  the  Judge  or  registrar,  or  by  such  other 
person  or  persons,  and  in  such  manner^  as  the 
Jud^e  of  the  said  Court  shall  direct. 

10.  That  the  said  Court  may  if  it  shall  think 
fit,  in  any  6uch  suit,  issue  one  or  more  special 
commissions  to  some  person,  being  an  advocate 
of  the  said  High  Court  of  Admiralty,  of  not  less 
than  seven  years'  standing,  or  a  barrister  at  law 
of  not  less  than  seven  years'  standing,  to  take 
evidence  by  word  of  mouth,  upon  oath,  which 
every  such  commissioner  is  hereby  empowered 
to  ad  minster,  at  such  time  or  times,  place  or 
places,  and  as  to  such  fact  or  facts  and  in  such 
manner,  order  and  course,  and  under  such  li- 
mitations and  restrictions,  and  to  transmit  the 
same  to  the  registry  of  the  sud  Conrt  in 
such  form  and  manner  as  in  and  by  the  com- 
mission shall  be  directed ;  and  that  such  com- 
missioner shall  be  attended,  and  the  witnesses 
shall  be  examined,  cross-examined  and 
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amined  by  the  parties,  their  counsel,  proctors, 
or  agents,  if  such  parties  or  either  of  them 
shall  think  fit  so  to  ao ;  and  such  commission 
shall,  if  need  be,  make  a  special  report  to  the 
C^oart  touching  such  examination,  and  the 
conduct  or  absence  of  any  witness  or  other 
person  thereon,  or  relating  thereto  ;  and  the 
said  High  Court  of  AdmiraUy  is  hereby  au- 
thorized to  institute  such  proceedings,  and 
make  such  order  or  orders  upon  such  report  as 
justice  may  require,  and  as  may  be  instituted 
or  made  in  any  case  of  contempt  of  the  said 
Court. 

11.  That  it  shall  be  lawful  in  any  suit  de- 
pending in  the  said  Court  of  Admiralty,  for 
the  Judge  of  the  said  Cuurt,  or  for  any  such 
commissioner  appointed  in  pursuance  uf  this 
act,  to  require  the  attendance  of  any  witnesses, 
and  the  production  of  any  deedt;,  evidences, 
books  or  writings,  by  writ  to  be  issued  by  such 
judge  or  commissioner  in  such  and  the  same 
form,  or  as  nearly  as  may  be,  as  that  in  which 
a  writ  of  subpcena  ad  iesii/icttndum,  or  of  gult^ 
pctna  duces  tecum,  U  now  issued  by  her  Ma- 
jesty's Court  of  Queen's  Bench  at  West- 
minster; and  that  every  person  disobeying  any 
such  writ  so  to  be  issued  by  the  said  judge  or 
commissioner  shall  be  considered  as  in  con- 
tempt of  the  said  High  Court  uf  AdmiraUy, 
and  may  be  punished  for  such  contempt  in  tlie 
said  Court. 

12.  The  provisions  of3&4  W.  4,c.  42,  with 
respect  to  the  admissibility  of  the  evidence  of 
witnesses  interested  on  account  of  the  verdict  or 
judgment,  shall  extend  to  the  admissil/ility  of 
evidence  in  any  suit  pending  in  the  said  Court  of 
Admiralty,  and  the  entry  directed  by  the  said  act 
to  be  made  on  the  record  of  judgment  shall  be 
made  upon  the  document  containing  the  final 
sentence  of  the  said  Court,  aud  shall  have  the 
like  effect  as  the  entry  on  such  record. 

13.  Trial  of  Issues, — In  any  contested  suit  de- 
pending in  the  said  Court  of  Admiralty,  the 
said  Court  shall  have  power,  if  it  shall  think 
fit  so  to  do,  to  direct  a  trial  by  jury  of  any 
issue  or  issues  on  any  question  or  questions  of 
fact  arising  in  any  such  suit,  and  that  the  sub- 
stance and  form  of  such  issue  or  issues  shall 
be  specified  by  the  judge  of  the  said  Court  at 
Che  time  of  directing  the  same;  and  if  the 
parties  differ  in  drawing  such  issue  or  issues,  it 
shall  be  referred  to  the  iudgeof  the  snid  Court 
to  settle  the  same ;  and  such  trial  shall  be  had 
before  some  judge  of  her  Majesty's  Superior 
Courts  of  Common  Law  at  Westminster,  at  the 
sittings  at  Nisi  Prius  in  London  or  Middlesex, 
or  before  some  judge  of  assize  at  Nisi  Prius, 
as  to  the  said  Court  shall  seem  fit. 

14.  Costs, — ^That  the  costs  of  such  issues,  or 
of  such  commission  as  aforesaid,  as  the  iudge 
of  the  said  High  Court  of  Admiralty  shall  un- 
der this  act  direct,  shall  be  paid  bv  such  party 
or  parties,  person  or  persons,  and  be  taxed  by 
the  registrar  of  the  said  High  Court  of  Admi- 
ralty, in  such  manner  as  the  said  judge  shall 
direct,  and  that  payment  of  such  costs  shall  be 
enforced  in  the  same  manner  as  costs  between 
party  and  party  mav  be  enforced  in  other  pro- 
ceecungs  in  the  said  Court. 


15.  New  7Wai!r.— That  the  said  Court  of 
Admiralty,  upon  application  to  be  made  within 
three  calendar  months  after  the  trial  of  any 
such  issue  by  any  party  concerned,  may  grant 
and  direct  one  or  more  new  trials  of  any  such 
ii^sue,  and  may  order  such  new  trial  to  take 
place  in  the  manner  hereinbefore  directed  with 
regard  to  the  first  trial  of  such  issue,  and  may 
by  order  of  the  same  Court  direct  such  costs 
to  be  paid  as  ro  the  said  Court  shall  seem  fit, 
upon  any  application  for  a  new  trial,  or  upon 
any  new  trial,  or  second  or  other  new  trial, 
and  may  direct  by  whom  and  to  whom  and  at 
what  times  and  in  what  manner  such  costs 
shall  be  paid. 

16.  That  the  granting  or  refusing  to  grani 
an  issue,  or  a  new  trial  of  any  such  issue,  may 
be  matter  of  aupeal  to  her  Majesty  in  council* 

17.  Bills  ot  exceptions  to  be  allowed  on 
trials  of  issues. 

1 8.  Record  of  the  issue  to  be  transmitted  to 
the  Court  of  Admiralty. 

19.  Provisions  of  2  &  3  W,  4,  c.  92,  as  to 
appeals  to  apply  to  suits  in  Court  of  Admiralty 
under  ihis  art.  3  8t  4  W.  4,  c.  4 1,  Privy  Council 
Act,  to  apply  in  same  manner. 

20.  Rules  and  Orders.— T\x9X  it  shall  be  law- 
ful  lor  tbe  Judge  of  the  said  High  Court  of 
Admiralty  from  time  to  time  to  make  such 
ruleis,  orders  and  regulations  respecting  the 
practice  and  mode  of  proceeding  of  the  said 
Court,  on'i  the  conduct  and  duties  of  the  oflicers 
and  practitioners  therein,  as  to  him  shall  seem 
tit,  ond  from  time  to  time  to  repeal  or  alter 
sui'h  rules,  orders  or  regulations:  Provided 
always,  that  no  such  rules,  orders  or  regula- 
tions shall  be  of  any  force  or  effect  until  the 
same  shall  have  been  approved  by  her  Majesty 
ill  council. 

21.  Protection  of  the  Judge  of  the  Court  of 
Admiralty  from  actions. 

22.  (xaolers  to  receive  prisoners  committed 
by  the  Court  of  Admiralty  or  by  Admiralty 
Coroners. 

23.  Prisoners  in  contempt  may  be  discharged. 

24.  Jurisdiction  to  try  questions  concerning 
booty  of  war. 

25.  Jurisdiction  of  Courts  of  Law  and  Equity 
not  taken  away. 


AD5IIBALTir  COURT  JUDGE  AND  OPFICBRS.- 

In  addition  to  the  preceding  bill,  another  has 
been  brought  in,  to  make  provision  for  the 
Judge,  Registrar,  and  Marshal  of  the  High 
Court  of  Admiralty  in  England.  It  recites 
that  the  present  manner  of  remunerating  the 
Judge,  Registrar,  and  Marshal  ought  not  to 
be  continued,  and  that  it  is  expedient  to 
make  other  provisions  for  the  same,  and  for 
dtfraving  the  other  necessary  expences  inci- 
dental to  the  Court.  It  is  therefore  proposed 
to  be  enacted— 

1.  Judge  to  be  paid  by  a  salary  of  4,000/.  a 
year. 

2.  Repeal  of  50  Geo.  3,  c.  118.    Registrar 
to  be  paid  by  a  salary  of  1,400/. 

3.  Marshal  to  be  paid  by  a  salary  of  500/. 
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4.  Clerks,  &c.  to  be  appointed  by  Judge, 
subject  to  approful  of  Lord  High  Admiral. 

5.  Retiring  peoEioD  to  Judge  of  2,000/. 

6.  Salaries  and  annuities,  how  to  be  paid. 

7.  Office  of  registrar  not  executed  by  deputy. 

8.  Appointment  of  deputy  registrar  in  case 
of  illness,  &c. 

9.  Judge  of  Admiralty  may  direct  the  ap- 
pointment of  an  assistant  registrar ;  his  salary. 

10.  Her  Majesty  may  alter  table  of  fees. 

11.  Registrar  to  account  annually  for  fees 
received  by  him. 

12.  Fees  to  be  carried  to  fee  fund. 

13.  Surplus  to  be  paid  to  the  Consolidated 
Fund. 

14.  Judge  and  registrar  to  receive  no  fees 
on  their  own  account. 

15.  Accounts  may  be  referred  to  Judge  of 
Court  of  Admiralty  or  Dean  of  Arches. 

16.  Act  may  be  amended. 


PROFESSIONAL  GRIEVANCES. 


THE  MIDDLESX  REGISTRY  OF  DEKD9. 

To  the  Editor  of  the  Legal  Observer, 
Sir, 
You  have  rendered  a  very  great  service  to 
the  profession  by  calling  attention  to  the  stare 
of  the  Middlesex  Register  Office ;  but  there 
is  one  point  which  you  have  not  noticed, 
and  that  is  the  want  of  doe  accommoda- 
tion. It  must  be  evident  to  any  one,  that  a 
person  making  a  minute  and  laborious  search, 
cannot  do  it  with  comfort  to  himself,  or  satis- 
faction to  his  client,  unless  the  office  be  suf- 
liciently  la  rare  and  sufficiently  lighted.  Now, 
I  ask  any  one  who  has  had  the  misfortune .  to 
make  a  search  at  the  Middlesex  office,  whether 
there  is  the  one  or  the  other  ? 

Again,  the  indexes  are  kept  in  a  very  im- 
perfect manner,  and  the  memorials  are  written 
in  books  so  large  and  heavy  that  it  almost 
requires  a  drayman  to  move  them.  You  will 
I  hope,  follow  up  this  subject,  and  complete 
the  good  work  you  have  begun. 

One  who  has  SBARrHSD  the  Middlesex 

Registry. 


THE  PRIVILEGE  QUESTION. 


A  petition,  signed  by  twenty-one  attorneys 
and  solicitors  practising  in  the  metropolis,  was 
presented  to  the  House  of  Commons  by  the 
Attorney  General,  in  the  latter  part  of  March 
last,  stating — 

That  in  the  oprnion  of  your  petitioners,  it 
is  the  duty  of  your  Honourable  House  to  in- 
quire into,  and  in  concurrence  with  the  other 
branches  of  the  legislature,  to  apply  ivhere 
practicable,  a  remedy  for  any  abuse  to  which 
Its  attention  is  called. 

That  in  making  such  inquiries,  it  must  oc- 


casionally happen  that  facts  discredhable  to 
individuals  be  ascertained,  which  it  %vould  be 
highly  improper  for  unauthorised  indirhluais 
to  publish,  but  %vhich  may  be  highly  neces- 
sary to  be  communicated  to  your  Honourable 
Huuse  as  the  foundation  for  legislative  inter- 
ference. 

That  the  people  cannot  judge  of  the  pro- 
priety of  your  acts,  if  ignoiiant  of  the  facts  on 
which  your  proceedings  are  grounded,  and 
they  are  entitled  co  have  those  facts  published 
to  them,  that  knowing  them  ihey  may  be  the 
better  enabled  to  instruct  their  representatives 
on  the  proceedings  founded  upon  such  facts. 

That  the  must  convenient  way  of  making 
known  those  facts  is  by  publication,  in  the 
mode  now  pursued  byyoor  Honourable  House. 

That  the  words  "  published  by  order  of  the 
House  of  Commons,"  is  a  sufficient  notice 
that  such  puldicaiion  is  privileged. 

That  your  Honourable  House  cannot  fully 
exercise  the  privilege  of  printing  and  publish- 
ing, unless  they  can  protect  their  officers  act- 
ing in  ol>edience  to  their  onlers  in  making 
such  publication. 

That  to  take  any  step  in  contravention  of 
such  orders,  is  a  contempt  of  your  Honourable 
House. 

That  your  Honourable  House  representing 
the  people  is  responsible  for  the  people  for 
the  due  exercise  of  its  functions,  and  such  re- 
sponsibility is  a  sufficient  guarantee  agamst  the 
abuse  of  its  powers,  or  the  refusal  of  redress 
in  cases  where  injury  may  chance  to  be  nnjostly 
sustained. 

lliat  the  power  of  your  Honourable  House 
to  commit  for  contempt,  is  established  by  the 
recent  decision  of  the  Court  of  Queen's  Bench, 
on  the  application  of  the  sheriflfs  of  Middlesex 
for  a  habeas  corpus. 

That  in  the  recent  conduct  of  Mr.  Howard, 
an  attorney,  committed  to  Newgate  by  your 
Honourable  House  for  contempt,  there  were 
circumstances  which  your  petitioners  cannot 
approve,  but  they  desire  to  express  their  opi- 
nions on  this  question,,  with  reference  to  its 
general  bearing  and  merits,  abstracted  from 
the  conduct  of  any  particular  individuals. 

That  it  is  no  defence  or  excuse  for  an  at- 
torney to  allege  that  he  acted  by  the  orders  of 
his  client,  for  that  he  is  bound  to  obey  such 
orders  only  when  they  are  lawful. 

That  such  an  excuse  would  never  be  admit- 
ted by  any  Court  in  Westminster  Hall. 

That  entertaining  as  we  do  the  most  un- 
bounded respect  for  the  laws  of  our  country, 
and  the  tribunals  by  which  they  are  adminis- 
tered, and  satisfied  that  the  decisions  of  sadi 
tribunals  are  looked  to  with  impluclt  confidence 
by  the  great  body  of  the  people,  your  petition- 
ers deeply  lament  that  a  difference  should liave 
ariuen  between  your  Honourable  Honse  and 
the  Court  of  Queen's  Bench  as  to  the  respec- 
tive powers  of  each,  and  we  rejoice  that  a  bill 
has  been  introduced  into  your  Honourable 
House  with  a  view  to  terminate  such  <fiffer- 
ences. 

That  it  appears  to  your  petitioners,  thM 
some  legislative  measure  is  aho  required  to 
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enable  your  Honounble  House  more  effec- 
tually to  exercise  your  privileges,  and  to  pro- 
tect tbeiD  during  tne  recess  of  Parliament. 

Tbat  your  petitioners,  differinff,  as  tbey  fear 
they  do^  on  the  »ubject  matter  of  this  petition, 
from  a  great  majority  of  thifir  professional 
brethren,  are,  nevertheless,  desirous  in  a  case 
sn  materially  aflfectini^  their  profession,  ^nd 
the  conduct  tvhtch  they  themselves  may  be 
ealted  on  to  pursue,  to  submit  these  tkeir 
•entimeuts  to  your  Honourable  House. 

Your  petitiooers  humbly  pray,  that  tke  bill 
lately  introduced  iuto  your  Honourable  House 
to  regulate  the  publication  of  parliamentary 
papers,  may  pass  into  a  law. 

And  your  petkiouert  will  ever  pray,  &c. 

WlLLrAM  VlEARD, 

Tromas  Wing, 
Thomas  Warrb, 
&c.  &c. 


SUPERIOR  COURTS. 


9.0rlf  C^nncellar^tf  Court 

MACTICB.-^FOflBION  COURTS. — JURISDIC- 
TION.—INJUNCTION. 

This  Court,  after  making  4  decree  for  an 
Uccount  in  a  suit  pending  here,  will  exer- 
cise its  jurisdiction  to  restrain  plaintiffs 
from  bringing  actions  againtt  the  df/en- 
dnntsfur  the  same  matter  in  Scotland,  But 
\f  some  of  the  defend^ints  and  their  pro- 
perttf  he  within  the  foreign  jurisdiction, 
4tnd  the  plaintiffs*  object  b*i  tke  actions 
there  be  h*  fix  tnnt  property  with  a  lien,  to 
annrer  the  result  of  the  accounts  in  the 
su't  herCy  this  Court  wi  I,  on  special  appli- 
Cation,  grant  leave  to  proceed  with  the 
actions,  so  fur  as  to  get  the  security  of  the 
property,  according  to  the  prtuitice  of  the 
foreign  Court, 

The  bill  in  this  cause  was  filed  iu  1831,  by 
Sir  James  Webster  Wedderburii,  and  the  other 
vUildrcn,  or  persons  representing  the  children 
«if  .).  David  Webbter,  deceased,  for  an  account 
of  old  partnership  transact  ion  %  ai^ainst  hi^ 
surviving  partners  and  others  who  succeeded 
liiin  ill  the  partnership,  and  also  against  his 
surviviA^  partners  and  others  as  his  executors, 
or  their  representatives.  The  facts  of  the  case 
mre  stated  in  the  judgment  of  the  Master  of  the 
Rolls,  decreeiui;  an  account,  reported  2  Keen, 
72*2,  and  also  in  the  judgment  of  the  Lord 
Chancellor,  affirming  that  decree  on  appeal, 
reported  4  Myl.  &  C.  41.  While  the  Master 
was  proceeding  in  takinj?  the  accoitnti»  under 
that  decree,  the  plaintiffs  brought  actions  in 
the  Court  of  Session  in  Scotland,  against  se- 
veral of  tlie  dcfeiidunts  who  resided  there 
l^enerally,  and  whose  property,  chit  fly  heri- 
table, was  situated  there,  for  the  purpose  of 
obtaining,  by  the  Scotch  process  of  inhibition 
and  arrestment,  a  lien  on  that  property  to 
secure  payment  of  the  suras  which  they  ex- 
pected would  be  found  due  to  them  ou  the 
accounts.     A  motion  was  wade  ou  behalf  of 


the  defendants  before  the  Master  of  the  Rolls 
in  the  latter  end  of  last  Hilary  term,  for  an 
injunction  to  restrain  the  plaiutiffs  from  pro- 
ceeding with  the  actions  in  Scotland,  on  the 
ground  that  those  actions,  as  appeared  by  the 
summonses  served  on  the  defendants,  were 
brought  for  the  same  relief  that  was  sought  by 
the  suit  in  this  Court.  Tbat  motion  was  op- 
posed oil  the  ground  that  the  plaintiffs  would 
not  be  able  to  ol)tain  payment  of  what  would 
be  found  due  to  them  in  the  suit  here  (which, 
as  their  counsel  stated,  they  calculated  at 
100,000/.),  unless  they  could  attach  the  pro- 
perty of  the  defendants  iu  Scotland,  so  that  it 
could  not  be  disposed  of  in  the  meantime ; 
and  that  was  all  they  sought  by  the  actions 
there.  Another  ground  of  residtaoce  to  the 
motion  was,  tbat  it  was  contrary  to  practice 
to  grant  an  injunction  on  mution  in  a  suit 
which  did  not  seek  an  injunction,  fud  the  de- 
fendants should  for  that  purposee  file  an  in- 
junction bill. 

Tlie  Af aster  of  the  Rolls  gave  his  judgment 
to  this  effect. — His  Lordship  was  of  opinion 
that  he  ought  to  grant  the  application :  upon 
the  authority  of  the  cases  referred  to  in  the 
argument,*  he  thought  the  Court  had  juris- 
diction to  do  so.  The  question  was,  whether 
it  was  a  proper  case  for  the  exercise  of  that 
jurisdiction.  He  would  not  express  any  opi- 
nion as  to  whether  in  no  case  pending  pro- 
ceedings under  a  decree  in  a  cause  in  this 
Court,  a  party  could  be  permitted  to  avail 
himself  of  the  assistance  of  a  foreign  Court 
for  the  pur])ose  of  attaching  property  of  his 
adversary  there.  There  might,  in  his  opinion* 
be  cases  in  which  a  party  might  apply  for  and 
oLitain  leave  of  the  Court  to  take  such  pro- 
ceedinus.  But  the  general  priuciple  on  which 
this  Court  acted  wa^,  that  a  pany  should  not 
take  proceedings  here  and  in  a  fureign  Court, 
simulianeottaly  for  the  same  matter;  in  other 
words,  that  a  defendant  should  not  be  vexed 
with  a  double  suit  for  the  same  object.  His 
Lordship  granted  the  iitjunctioo,  with  liberty 
to  the  plaintiffs  to  apply  for  special  leave  to 
prosecute  the  actions  in  Scotland. 

The  pldiu tiffs  now  moved  the  I^ord  Chan* 
cellor  to  dissolve  the  injunction,  or  to  grant 
leave  to  prosecute  their  actions  in  the  Scotch 
Court,  so  far  as  the  obtaining  a  decree  of  c/r- 
resiment  of  the  defendant's  property  in  Scot- 
land. 

Mr.  Jacob,  Mr.  Stuart,  and  Mr.  Koe,  were 
in  support  of  the  motion. 

Mr.  fi^igrum  and  Mr.  Colville  opposed  it. — 
The  arguments  and  cases  cited  were  much 
the  same  as  those  used  before  the  Master  of 
the  Rolls. 

The  Lord  Chancellor  said,  no  one  of  the  cases 
cited  was  precisely  in  point,  but  he  would  dis- 
pose of  the  case  by  analogy  to  such  cases  as 

«  Mocher  v.  Reed,  1  Ball.  &  Beaty,  318; 
H^ilson  v.  Wetherhead,  2  Meriv.  406 ;  Booth 
V.  Leycester,  1  Keen,  519  ;  Lord  Portalington 
V.  Soulby,  3  Myl.  &  K.  107 ;  S.  C.  7  Leg.  Obs. 
234 ;  see  also  the  latest  case  on  this  subject, 
l8Leg«Obs.4]l. 
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were  applicable  to  it.  He  agreed  with  the 
Master  of  the  RoUs  that  luita  for  the  same 
thing  shoald  not  be  allowed  to  proceed  in  two 
Courts ;  and  whether  such  proceedings  were 
had  in  this  and  any  other  Court  in  this  country, 
or  in  this  Court  and  in  a  foreign  Court,  the 
principle  was  the  same ;  and  it  was  that  no 
party  should  be  doubly  vexed  on  the  same 
account.  If  circumstances  should  at  any  time 
exist,  forming  an  exception  to  the  rule,  the 
proper  course  would  be  to  apply  for  the  per- 
mission of  this  Court.  In  the  present  case 
there  was  a  decree  for  an  account  m  the  course 
of  prosecution  before  the  Master,  to  ascertain 
certain  balances  between  the  parties,  and  some 
of  the  defendants  were  residing  out  of  the 
jurisdiction,  and  they  had  landed  property 
within  the  foreign  jurisdiction,  within  %vhicli 
they  themselves  resided,  and  by  certain  pro- 
ceedings in  the  foreign  Court  measures  might 
be  taken  to  render  that  property  an  available 
security  for  satisfying  any  demand  the  plaintiffs 
might  establish  against  the  defendants.  It 
might  be,  that  when  the  accounts  in  the  suit 
here  should  be  taken,  and  the  balance,  if  any, 
found  in  favour  of  the  plaintiffs,  there  might 
be  no  defendant,  or  no  property  of  the  defen- 
dants within  the  jurisdiction  to  answer  the 
debt,  in  which  event  the  plaintiffs  would  hav^ 
to  institute  a  suit  in  Scotland  to  compel  pay- 
ment there.  Under  such  circumstances,  while 
this  Court  was  administering  equity  to  a  party 
by  protecting  him  from  being  doubly  vexed 
with  suits  in  different  Courts  for  the  same 
thing,  it  %va8  proper  to  consider  whether  a 

Elaintiff  should  be  prevented  from  pursuing 
is  demand  in  a  foreign  Court.  To  prevent  a 
plaintiff  under  all  circumstances  from  doing 
so,  mighc  be  doing  him  great  injustice,  under 
colour  of  doing  justice  to  a  defendant.  It  was 
said  that  the  action  brought  by  these  plaintiffs 
in  the  foreign  Court  was  not  in  its  nature  a 
suit  for  establishing  their  demand.  If  it  was 
merely  to  provide  security  for  a  possible  de- 
mand, without  going  farther,  it  was  hard  to 
say  what  was  the  defendants'  ground  of  com- 
plunt  of  being  doubly  vexe<l.  The  plaintiffs 
would  not  proceed  beyond  a  certain  stage  in 
the  suit  unless  the  defendants  pressed  them  on ; 
and  if  they  so  pressed  the  plaintiffs,  they  could 
not  then  complain  of  their  own  act.  Under 
all  the  circumstances,  his  Lordship  would  al- 
low the  actions  in  Scotland  to  proceed  to  the 
extent  of  establishing  a  security  there  for  the 
result  of  the  accounts  here ;  but  how  that  was 
to  be  done,  was  to  be  left  to  the  rules  of  prac- 
tice of  the  Courts  in  Scotland. 

Weddsrhurn  v.  fFedderUurn^  Sittings  at  Lin- 
coln's InUf  February  29tb,  and  March  4th, 
1840. 


[Before  the  Four  Judges.] 

PRINCIPAL  AND  AGXNT. — BVIDBNCB. 

Where  A.  hus  for  some  time  been  acting  as 
the  general  agent  of  B.  in  B.'«  business, 
and  has  been  in  the  habit  of  making  contracts 
on  his  behalf,  hut  B.,  after  some  disputes 


between  them^  sends  him  express  orders  not 
to  buu  or  sell  on  B.'s  accomni  beyond  0 
certatn  limit,  such  restriction,  ifnoS  hnosen 
to  the  trade  at  large,  will  not  affect  the 
rights  of  a  third  person,  with  whom  A.  af- 
terwards makes  a  contract  exceeding  the 
limits  assigned  him. 

In  such  a  case,  evidence  of  a  particular  cus- 
tom as  to  the  trade,  is  not  admimble  to  defeat 
the  general  rule  of  law,  as  to  the  UMlity 
of  the  principal  for  the  acts  of  his  agent. 

This  was  an  action  for  the  non  performance 
of  a  contract,  for  the  delivery  of  a  quantity  of 
Russian  tallow.  The  plaintiffs  were  mer- 
chants in  London :  the  defendant  waa  a  mer- 
chant in  St.  Petersburgh :  and  the  contract  in 
(|uestion  was  made  in  the  month  of  April,  1835. 
It  was  made  by  a  Mr.  Woolmer,  who  acted  as 
a  broker  for  the  plaintiffs,  and  by  a  Mr.  Hig- 
ginbottom,  who  was  described  as  the  general 
agent  of  the  defendant  in  making  sales  of 
tallow,  baring  been  for  some  time  employed  by 
him  in  that  character.  The  bought  note  was  in 
this  form  :'  ''Bought  for  Trueman  &  Go.** so 
much  tallow,  and  the  note  was  siraed  by 
Woolmer.  The  sold  note  was:  ''Sold  for 
Higginbottom^  to  my  principida/*  so  much 
tallow,  and  this  was  also  signed  by  Woolmer. 
The  case  was  tried  before  Lord  Denman  at 
Guildhall,  when  the  defence  set  ap  was,  that 
the  defendant  had  in  March,  1835.  giren  no- 
tice to  Higgiubottom  not  to  act  as  ddfendint*s 
general  agent  after  the  month  of  July  in  that 
year ;  that  in  the  meantime  he  had  been  only 
authorized  to  sell  100  casks  of  tallow,  and 
that  the  alleged  sale  to  the  plaintiffs,  very 
largely  exceeding  that  amonnt,  had  been  made 
without  proper  authority.  Evidence  waa  also 
given  to  shew  that  the  liroker  wh<r  acted  for 
the  plaintiffs  had  been  informed  of  this  notice, 
but,  that  he  said  he  was  ouite  satisfied  with 
Mr.  Higgiubottom  as  the  seller.  Evidence  of 
a  custom  in  the  tallow  trade  for  a  party  to. a 
contract  to  reject  the  principal  and  take  the 
broker  in  his  stead,  was  tendered,  but  tlie  learned 
Judge  refused  to  receive  it.  It  was  contended 
for  the  plaintiff  in  reply,  that  a  private  notice 
(Tf  this  sort  given  in  this  case,  restricting  Hig- 
giubottom's  power  of  selling,  could  not  conn* 
tervail  a  general  agency,  and  that  the  contract 
having  been  made  before  public  notice  of  the 
cessation  of  the  connection  between  Uie  bouse 
of  the  defendant  and  Mr.  Higgiubottom  had 
been  given,  the  defendant  was  bound  to  fulfil 
that  contract.  The  jury  returned  a  Terdict, 
fi tiding  that  the  contract  was  in  fnicX  made  by 
Higginbottoin  on  his  own  behalf;  but  that 
Woolmer  when  dealing  with  him  believed  that 
it  was  made  on  behalf  of  the  defendant.  The 
verdict  was  therefore  entered  for  the  pUintiff. 
A  rule  had  since  been  obtained  to  set  aside  the 
verdict  thus  entered  for  the  plaintiff^  and  to 
enter  a  verdict  for  the  defendant  or  a  nonsuit^ 
on  the  ground  that  there  was  no  proper  con* 
tract  within  the  statute  of  frauds  &c.,  to  fix 
the  defendant,  but  that  on  the  eridence  in  the 
case  and  on  the  face  of  the  contract  as  shewn 
by  the  bought  and  sold  notes,  Higginbottom, 
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and  not  the  defendant,  must  be  treated  as  the 
principal,  and  also  for  a  new  trial,  on  the ; 
jj^round  that  the  evidence  of  the  custom  in  the 
trade  bad  been  improperly  rejected. 

The  j4Uwmey  General,  Sir  fF.  Follett,  and 
Mr.  Greenwood  in  last  Michaelmas  Term, 
shewed  cause  against  the  rule.  The  defendant 
must  be  bound  here ;  for  the  general  authority 
be  had  given  to  Higgiubottom  to  act  as  his 
agent  bad  not  been  publicly  revoked,  and  no 
private  restriction  of  it  as  between  Higginbot- 
tom  and  the  defendant  can  be  allowed  to 
affect  the  rights  of  third  parties.  All  the  au- 
thorities establish  this  principle,  that  where  a 
man  has  once  appointed  an  agent,  and  given 
that  agent  credit  in  the  world,  he  must  recal 
that  appointment  as  publicly  as  he  made  it,  or 
he  will  continue  to  be  bound  by  the  acts  of  the 
agent.  Evidence  of  a  supposed  custom  in  a 
trade  is  not  admissible  in  ans%ver  tu  a  general 
principle  of  law. 

Sir  F,  Pollock,  Mr.  CreMteell,  and  Mr. 
Richardi,  in  support  of  the  rule. — The  fact 
found  by  the  jury  iu  this  case  is  an  answer  to 
the  present  action.  Tlie  onlv  name  on  the 
bought  and  sold  notes  is  that  of  Higgiubottom. 
Now  Siffkin  v.  /^fl/A^  •  established  that  where 
a  promissory  note  appeared  on  the  face  of  it 
to  be  the  separate  note  Qf  ^.,  it  could  not  be 
declared  on  as  the  joint  note  of  j4,  and  B,, 
though  given  to  secure  a  debt  for  which  they 
were  jointly  liable.  The  rule  there  was  adopted 
in  Emly  v.  Lye^  and  the  principle  thus  settled 
has  always  been  recognised.  It  is  clear,  there- 
fore, that  here  the  broker  must  be  taken  to  be 
the  person  uith  whom  the  contract  was  made. 
There  is  no  evidence  here  to  shew  that  the 
contract  was  binding  on  the  defendant.  The 
law  will  not  allow  that  the  person  who  appears, 
as  Higgiubottom  does,  on  the  face  of  the  note 
to  be  the  principal,  may  be  shewn  to  be  in 
fact  only  the  broker.  This  instrument  itself 
cannot  be  contradicted  in  this  manner,  but  is 
decisive  between  the  parties.  Ex  parte  Bolitho,^ 
Bank  of  Scotland  v.  fFatsonJ^  It  cannot  be 
said  that  in  any  contract  of  this  son  Higgin- 
boitom  necessarily  meant  Loder,  merely  be- 
cause Higgiubottom  had  had  authority  to  act 
as  agent  for  Loder.  Suppose  Higgiubottom, 
instead  of  being  agent  for  one,  had  been  agent 
for  six  Russian  houses,  how  %vould  the  ques- 
tion have  been  decided  as  to  the  parties  for 
whom  he  sold  ?  Why,  of  course,  by  the  terms 
of  the  bought  and  sold  notes.  Now  on  the  face 
of  them,  he  was  the  contracting  party.  It  is 
quite  clear  that  evidence  of  the  custom  in  the 
tallow  trade  was  admissible,  and  ought  to  have 
been  received ;  for  the  contract  was  made  with 
reference  to  that  custom. 

Lord  Denmant  C.  J. — ^There  were  two  points 
in  this  case  on  whicbthe  defendant  sought  to 
relieve  himself  from  the  verdict  which  had 
been  given  against  him  for  refusing  to  deliver 
to  the  plaintiffs  a  quantity  of  tallow,  accord- 
ing to  a  contract  said  to  have  been  entered 


into  by  his  agent  on  his  behalf  in  the  month 
of  April,  1836.  The  plea  was  nan  assumpsit. 
The  nrst  objection  on  the  part  of  the  defendant 
was,  that  there  was  not  proper  evidence  of 
the  contract  under  the  statute  of  frauds.  The 
second  was  the  alleged  improper  rejection  of 
evidence. 

This  was  an  action  to  recover  damages  for 
the  non-delivery  of  a  cargo  of  tallow.  The 
plaintiffs  were  merchants  In  London,  and  the 
defendant  a  merchant  in  St.  Petersburg.  The 
defendant  had  constituted  one  Higginbottom 
his  agent  in  London,  and  Higginbottom  had 
entered  into  a  contract  with  the  plaintiffs  for 
the  sale  of  a  certain  quantity  of  tallow.  The 
contract  %vas  not  performed,  the  defendant 
alleging  that  Higidnbottom  had  exceeded  his 
authority  in  making  it.  It  appeared  at  the 
trial  that  disputes  had  arisen  between  the  de- 
fendant and  nii'gin bottom,  and  that  the  latter 
had  received  directions  not  to  sell  any  tallow 
on  behalf  of  the  defendant  except  under  certain 
restrictions;  and  it  was  alleged  that  the  sale 
in  question  had  heen  made  iu  defiance  of  these 
restrictions.  The  defence  on  the  merits  was, 
that  this  change  in  the  circumstances  of  the 
parties  had  induced  Higgiubottom  to  contem- 
plate setting  up  for  himself  in  the  same  trade 
as  that  in  which  he  had  before  acted  as  ageut 
for  Loder;  and  that  in  fait  he  had  made  this 
sale  on  his  own  account.  The  jury  found 
that  in  fact  that  was  so,  but  that  the  plaintiff'^s 
broker  at  the  time  thought  that  Higginbottom 
had  made  the  contract  for  the  defendant  in 
consequence  of  the  long  course  of  dealing 
which  he  bad  carried  on  upon  the  defendant^« 
^account.  This,  it  was  asserted,  was  a  ver- 
dict for  the  defendant,  but  I  thought  that  it 
amounted  to  a  verdict  for  the  plaintiff,  and  I 
directed  it  so  to  be  entered.  The  motion  for 
a  new  trial  which  has  been  made,  must  be  re- 
fused by  the  Court,  upon  the  facts,  from  which 
it  clearly  appears  that  Higginbottom  had  long 
been  trading  as  the  representative  of  the  de- 
fendant; and  that  till  the  defendant  gave 
notice  to  all  the  world  that  there  ^vas  an  end 
of  the  connection  between  him  and  Higgin- 
bottom, the  world  had  a  right  still  to  consider 
that  person  as  bis  agent.  It  is  necessary  for 
us  to  declare  that  we  deliberately  abide  by  the 
opinion  that  that  is  the  correct  rule.  It  is  true 
i\i9X  Ex  parte  Bolitho,^9siA  The  Bank  of  Scotland 
V.  Watson  f  shew  expressly  that  an  agent  cannot 
bind  his  principal  beyond  the  reach  of  the  au- 
thority conferred  by  the  principal,  but  in  those 
cases  the  contracting  party  at  the  time  of  the 
contract,  and  long  before,  was  carrying  on  two 
different  concerns ;  the  world  knew  him  in  two 
different  characters,  and  was  therefore  bound 
to  enquire  in  what  character  he  appeared  when 
^ting  in  any  particular  matter.  But  here, 
Higginbottom  was  known  exclusively  as  the 
agent  of  the  defendant :  having  full  authority 
so  to  represent  himself,  he  formed  the  design 
of  diverting  a  contract  on  the   defendant's 
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boslfiete  to  hU  own  use,  bat  the  fraud  of  frUch 
he  thus  designed  to  be  ^ilty  cannot  be  allowed 
to  operate  so  as  to  affect  the  rights  of  other 
parties,  who  bad  traded  with  him  as  the  agent 
of  a  Uiird  person.  Suppose  a  landed  pro- 
prietor sent  his  steward  to  a  neighbouring 
marlcet,  and  that  steward  was  to  make  a  con- 
tract for  seeds  to  be  supplied  for  sowing  land, 
thoQgh  it  was  known  that  he  had  no  land  of 
his  own  to  require  the  seeds,  could  his  secret 
intention  to  make  himself  the  owner  of  the 
articles,  ordered  apparently  in  the  discharge 
of  his  master's  business,  deprive  the  owner  of 
them  of  his  right  against  the  master,  who  had 
given  the  man  credit  with  the  world,  by  sending 
him  into  the  market  clothed  with  a  particular 
character?  There  is  no  difference  between 
the  two  cases ;  the  bought  and  sold  notes 
here  are  not  inconsistent  with  this  view  of  the 
case ;  they  form  a  good  and  valid  instrument 
within  the  provisions  of  the  statute  of  frauds. 
They  shew  the  authority  to  buy  and  sell,  aod 
the  names  of  the  p  irtie^,  and  they  are  complete 
in  themselves.  Whitehead  v.  Tnchett,%  fTiUfm 
▼•  fiart,^  and  Bailey  v.  Culverwell}  are  all 
cases  that  may  be  referred  to,  not  as  in  point 
with  the  present,  but  as  illustrations  of  the 
principle  which  is  to  govern  it.  Sijfkin  v. 
JFulker)  recognised  and  acted  on  in  Emly  v. 
Ltfe^  have  been  ctte4l  for  a  different  purpose ; 
but  the  circumstances  of  those  cases  render 
them  very  clearly  dis'tinguiMhable  from    the 

? present.  The  second  point  arose  in  the  foUow- 
ng  manner  :^-the  broker  was  called  to  prove 
the  contract ;  on  cross  examination  a  question 
was  proposed  to  be  asked,  whether  it  was  not 
the  practice  in  the  tallow  trade,  that  a  party 
contracting  directly  with  a  broker,  might 
afterwards  reject  his  principal  and  take  the 
broker.  I  refused  to  admit  that  question  to  be 
put.  Evidence  of  that  sort  was  afterwards 
offered  in  a  formal  manner,  in  the  proof  for 
the  defendant,  which  I  also  rejected,  and  my 
brothers  think  that  I  was  right.  The  reauW 
therefore,  will  be,  that  the .  defendant,  being 
sufficiently  proved  to  be  the  vendor,  and  the 
evidence  offered  to  shift  his  liability  not  being 
admissible,  the  rule  for  a  new  trial  must  be 
disrharged. 

Trueman  md  another  v.  Loder.  H.  T,  1840. 
Q.  B.  F.  J. 

UBN. — SHBRIPF. — BXBCt7TlON. — TROTBR. 

IFhere  gaodi  are  Held  bff  a  pariy  a*  a  lien, 
they  are  not  •eizable  under  a  writ  ^fi.  fa., 
and  therefore,  \f  seised  and  sold  by  the  she- 
riff'under  such  a  writ,  the  bailee  may  main" 
tain  trover  against  him. 

This  was  an  action  of  trover,  and  the  decla- 
ration alleged  a  property  in  the  plaintiff;  and 
converidon  by  the  defendants.  Plea,  that  the 
defendants  seised  the  goods  in  question  for  the 


B  16  East.  4()0. 

^  8  Barn.  &  Crcs.  448. 

^  16  East,  7. 


•»  7  Taunt.  296. 
i  2  Camp.  308. 


purpose  of  levying  l,007iL  Ms.  6d^  by  virtue  of 
a  writ  of  JL  fa.  directed  to  the  defendaiiis, 
which  was  the  conversion  in  the  declarvton 
mentioned.  Replicatioii,  that  before  the  time 
when  &c.  the  goods  in  question  were  the  pro- 
perty of  one  David  Williams,  and  delivered  by 
him  to  the  plaintiff'  in  the  %vay  of  his  trwdo  of 
carver  and  gilder,  who  continued  to  hold  them 
as  a  Hen  for  work  and  labour  bestowed  on  the 
said  goods,  and  also  by  virtue  of  a  special 
agreement  as  a  security  for  the  amount  of  cer- 
tain bills  of  exchange,  drawn  by  tlie  said  D. 
W.  and  accepted  by  the  plaintiff;  that  the 
plaintiff' up  to  this  time  when  &c.,  bad  &c.  but 
for  the  conversion  aforesaid  would  still  have 
had  a  lien  upon  the  said  goods.  To  this  there 
was  a  demurrer  on  two  grounds  {  fir«t,  gene- 
rally, that  goods  held  by  way  of  lieft  were  not 
exempted  from  being  seized  in  execution; 
and  secondly,  that  the  replication  was  a  depar- 
ture from  the  declaration ;  the  Utter  alleging 
a  general  property  in  the  plaintiff*,  and  the  for- 
mer  only  settmg  up  a  quali6ed  one  by  way  of 
lien.    Joinder. 

Kennedy  supported  the  demurrer  and  con- 
tended, that  although  there  is  no  precedifat  in 
point  on  the  first  question,  yet  the  dedociioos 
to  be  drawn  from  other  parts  of  tlie  law,  shew 
this  seizare  to  i>e  valid.  For  example,  the 
sheriff  may  seize  goods  held  in  partnership, 
and  sell  the  moiety  belonging  to  the  party 
against  whom  the  writ  is  issued.  Hayion  v. 
Hiydon,*'  Dutttn  v.  A/onsonfi  Field  v.  .— .« 
He  may  also  aell  the  moietj  of  an  interest  in 
chattels  real,  DuM  v.  Spottiswoode,^  or  in  chat- 
tels personal.  Dean  v.  H^hitt^ther,^  mtbont 
being  liable  in  trover.  Then  the  replication  is 
a  departure  from  the  declaration. 

Mellor,  in  support  of  the  declaration,  sub. 
milted,  that  as  a  general  prinrple  of  )nw,  the 
sheriff  can  only  seize  such  chattels  as  he  c*fi 
sell;  <^om.  Dig.  Executor,  C.  4 ;  2  Tidd's 
Prac.  l,00«i,-  and  this  principle  is  not  in- 
terfered with  by  1  &  2  Vici.  c.  1 10,  a.  \t, 
which  empowers  him  to  seize  money  and  other 
securities,  1  Chit.  Arch.  426,  7  Ed.  A  liea 
being  merely  a  personal  right  to  hold  goods 
until  a  claim  is  satisfied,  and  which  right  ia  not 
assignaUle  to  any  one  else,  the  instant  a  party 
entitled  to  it  gives  up  possession,  the  lien  is 
gone.    Lickbarraw  v.  Mason  J  Jacobs  v«  L«towr  r 

Parke,  B. — Capper  v.  Diickingfmfi^  ii  to  the 
same  effect. 

Mellor, — ^The  oiilv  exception  to  the  rule  is^ 
when  the  expence  of  keeping  the  lien  is  more 
than  its  value ;  as  in  the  case  of  an  innkeeper, 
in  whose  possession  an  horse  haa  been  left, 
who  when  the  horse  has  eaten  out  his  value, 
may  sell  him  for  his  keep  at  a  fair  appraise- 
ment.^ In  this  respect,  a  lien  Vbriea  ,very 
much  from  a  common  pledge  by  way  o^ 
security,  for  in  the  latter  case  the  leader  may 
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indemnify  bitnscif  by  sellings  the  cfoods  de- 
posited, if  the  lUGoey  he  not  repaid,  fiothonier  v. 
Daweony^  In  respect  to  the  second  point  this 
is  Bo  de^rtnre,  for  the  repUcation  alleges  a 
special  property  in  the  plaintiff;  Mid  any  right 
of  property,  either  general  or  ^cial^  wiU 
support  an  action  of  traT«f . 

Parhe,  B.— It  is  tjuite  elear  that  Ihit  is  sot  t 
departure. 

Kennedy  replied,  (after  haviAg  abandoned 
the  second  point)  and  contended,  that  the  ex- 
pression in  the  books  that  the  shefiff  can  only 
seize  what  he  can  sell,  must  be  taken  to  mean 
that  he  cannot  seize  property  in  its  nature  not 
capable  of  becoming  the  subject  of  sale,  such 
as  Bank  notes,  negotiable  securities,  &c.  In 
the  present  case  it  might  be  competent  to  the 
sheriff  to  seize  the  goods,  and  by  keeping  them 
in  hn  own  pessession,  make  them  available 
towards  tbe  paymtrnt  of  the  debt,  witbout  di- 
vesting the  plaintiff  of  the  property  in  them* 

Parke,  B. — ^I'he  declaration  here  alleges  a 
conversion  by  the  defendants  to  their  own  use, 
which  is  not  traversed  by  the  plea,  and  although 
perhaps,  the  latter  is  bad,  as  amounting  to  the 
general  issue,  the  objection  has  not  been  taken 

^BDecial  demurrer. 
\ennetfjf. — Lickbwrreiw  v.  Maeon^   and  the 
other  cases  which  were  cited  to  the  same 
effect,  were  eases  of  waiver  of  lien  by  the 
owner  parting  voluntarily  with  the  goods^ 

Parke,  B. — ^The  oaestton  here  is,  can  the 
sheriff  substitute  a«  the  owner  of  these  goods  a 
third  person,  between  whom  and  the  original 
owner  there  is  no  privity?  It  is  quite  clear, 
that  Uy  the  general  law,  a  sheriflf  can  seize 
nothing  in  ezecntion  but  what  he  can  sell ; 
that  law  remains  except  so  far  as  altered  by 
statutejaod  the  recent  act  of  1  &  2  Vict.  c. 
110,  a.  12,  does  not  at  all  apply  to  the  present 
case.  A  lien  is  a  personal  right  to  hold  the 
l^oodt  of  anotherparty  by  way  of  pledge,  until 
a  debt  is  paid.  The  right  of  the  Iniilee  is  alto- 
gether personal;  he  cannot  dispose  uf  those 
ll^oods  to  anothex,  nor  can  the  sheriff,  who 
subsequently  comes  into  possession  of  them. 
The  right  of  lien  continues  so  long  only  as  the 
goods  remain  in  the  possession  of  the  party  as 
a  pledge,  pursuant  to  the  term  of  the  original 
delivery.  It  is  a  right  altogether  personal,  and 
consequently,  differs  materially  from  the  case 
put  in  argument,  where  a  term  of  years  has 
been  demised  to  a  party,  that  the  sheriff  may 
sell,  because  it  is  a  valuable  interest,  and  may 
be  the  legitimate  subject  of  a  sale.  But  this 
lien  is  an  interest  which  the  bailee  could  not 
hand  over  to  anv  one  (unless  perhaps,  to  a  ser- 
vant,) without  being  guilty  of  a  conversion. 
J f  therefore  these  goods  cannot  be  sold,  neither 
can  they  be  seized,  for  nothing  is  hv  law  seiz- 
able  that  may  not  afterwards  be  sold. 

Atdefeem,  B.,  and  Rolfe,  B.,  concurred. 

Judgment  for  the  plaintiff;— ^«'£'£'  v.  Ike 
Sheriff  of  MiMeux,  H.  T.  1840.    Exch. 
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NfiW  TfttAi.8  remaming  undetermined  at  tbe  end  of 
the siUingS  After  iJflaryTerm,  l&4t). 
Afickaehiat  Temt,  1834. 
Middlesex — Scales  r.  Key  Bart.  kdcI  others 

Hiiari^  Tertn,  1838. 
London — Rawlins  r.  Desborongb,  /Mtt/  keani 

Trinity  Term,  1838. 
Middlesex— Willis  r.  Bennett 

Mickaelmat  Term,  1838.    . 
London — Corke  v.  Walker 
„         Palmer  v.  Hembery 

White  V.  Teal  ^ 

Bedford— Cirket  v.  Wing,  clerk 
Gloucester — Lux  ton,  assignee  v.  Guppy 
„  Charlton  v.  Alwray 

„  Bayles  r.  Lavrence 

Stafford— Taylor  v.  Sheldon 
Worcester— Doe  d.  Hartwriffhtdc  others  v.  Fertiday 
Lancaster — Connell,  One  of  the  registered  public 

officers,  &e.  v.  Sawyer,  and  others 
sned  with  Price 
Connell  on  behalf  of  the  Northern 
Central  Bank  of  England,  V.  Price 
sned  with  others  * 
Reynolds,  one  of  the  public  officers 

&c.  V.  Robinson  and  another 
Hartley  v.  Wharton 
Leadbitter  v.  Hart 
Bamford  v.  Shiittleworth  and  others 
Cumberland — ^Tlie  Queen  v.  Inhabitants  of  Maiy* 

port 
Northumberland-^Doe  on  tbe  several  demises  of 

Nicholson  v.  Welford 
Derby — Doe  on  the  dem.  of  Sanfortb  v.  Belfleld, 

and  another 
Somerset— Fox,  admor.  &c  v.  Waters  &  another, 

exors.  &c. 
Carnarvon— Doe  d.  Wynne,  Esq.  v.  Parry,  cMrk 

and  others 
Carmarthen — Evans  r.  Rees,  Esq. 
County  of  fioro'  of  Carmarthen— Davies  v.  Slacey, 

and  another 
Hiiary  Term,  1839. 
Middlesex— The.  Qnecn  v.  Sarah  Virrier 

Sims  admx.,  &c.  v.  Thomas,  Esq.  M.  f. 
Ladd  V.  Thomas  and  another 
„  Smyth  V.  Boards 

London — Poole  v.  Crowder  and  another 
Geary  v.  Harvey,  Esq.,  M.  P. 
The  Birmingham,  Bristol  and  Thames 

Junction  Railway  v.  Locke 
Hey  V.  Wyche 

Lady  Tufton  &  anr.  v.  Whitmore  &  anr. 
Baker  v.  Baker 

Sadler  &  others  ir.  Whitmore  &  others 
Bracey  v.  Carter 
Abrahams  v.  Skinner 
Hart  V.  Crowley 

EoMter  Term,  1839. 
Middlesex— Eden  v.  Dudfleld 

The  Aylesbury  Railway  Company  v. 

Thompson 
Deliascr  v.  Towne 
Lynch  an  infant  v.  Nurden 
Hawkins  v.  Paxton 
Doe  d.  Ive  v.  Scott  and  another 
Milligan  v.  Wedge 
„  Bennett  exor.  &c.  v.  Burton,  clerk 

London — Boormsn  and  others  v.  Browne 

Thompson  and  ors.,  exors.  &c.  v.  Usbome 
Same  v.  Same 
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Cotite  Li9t9,  Easier  Term,  1 840. 


London— >Rogen  ▼.  Custanoe 

„         Enya  y,  Bennett  and  others 
„         Bait  and  others  r.  Morrell  and  others 
Lincoln — Doe  d.  Long  and  others,  eharchwardens 
T.  Dean  and  Chapter  of  Peterboro* 
Leicester — Knight  r.  Mc.  Doaall  and  others. 
Northampton — Doe  d.  Norton  &  ors  v.  Webster 
Nottingham — Williams  wo.  extrix.  &c.  v.  Fosbrooke 
Sussex — Adnam  ▼.  Thompson 

„        Boyce  v.  Ogle 
Essex — ^Taylor  r.  Henniker,  Bart,  (m  ctue) 
„       Same  v.  Same  (m  ire*past) 
„       White  V.  Cults 
Hertford— White  v.  Donald 
Gloacester— Doe  d.  Allen  v.  Allen  and  another 

„  Hoare  v.  Scott 

Salop — Smith  ▼.  Stanley 

„        Lead  t.  Summers 
Monmonth — Doe  d.  Thomas  v.  Beynon 
Chester — The  Mayor,  Aldermen  and  Bargesses  of 
the  City  of  Chester  r.  Peers  (in  </e6/) 
„  Bunting  ▼.  Barlow  (m  oMstnupui) 

Radnor — Doe  d.  Growther  y.  Drew 
Carmarthen — Jones  v.  Downman 
Cardigan — Jones  v.  Jones  (an  replevin) 
Flint — Adams  v.  Jones 
Norfolk— King  v.  Burrcll 

„  Rix  T.  Borton»  Clerk  and  another 

C«mbridge — Mitchell  v.  Foster 

y.  Doe  several  demises  of  Thomson  and 

another  t.  Amey 
Bedford— Smith  wo.  ▼.  Smith 
Suffolk— Doe  d.  Garrod  t.  Ollney  and  another 
Bucks — Doe  d.  Farmer  the  elder  y,  Howe 
Lancaster— Haigh  and  another  ?.  Brooks 
Lancaster — Bayley,  gent.,  one,  &c.  ▼.  Ashton 
The  Queen  y.  Sharp 
Ridgway  &  others  r.  Ewbank  &  another 
York— Tomlin  v.  Bowskill 

Lock  word,  clerk  v.  Wood 
Same  ▼.  Lund 
Culverson  v.  Melton. 
Bentham  v.  Martindale 
The  Queen  r.  Stamper  and  another 
Northumberland— Stephenson  t.  Stainthorpe 
Town  and  County?  ^^^^^  ^^  ^^^^ 

of  Newcastle     S 
Cumberland— Martindale  v.  Smith 
Cornwall — Powning  v.  Leach  and  another 
Somerset— The -Queen  r.  Walter  Irvine 

Triniiy  Term,  1839. 
Middlesex— Dixon  r.  Thompson,  sued,  &c. 
,,  Banks  ▼.  Rough,  sued,  &c. 

„  Nathan  ?.  Irwin 

York— Bacon  v.  Smith  and  another,  assignees 

Michaelmas  Term,  1839. 
Middlesex— Poole  y.  Sedden  and  another 
SUpleton  ▼.  Harper 
Doe  d.  Lyster  and  others  ▼.  Gold  win 
Lewis  ▼.  Reilly  and  another 
Lane  ▼.  MuUins 
Wilcoxon  r.  Walker 
„  Meredith  and  another  r.  Simmons 

London— Slifield,  executrix,  &c.  ▼.  RiFolta 

„        Hankey  &  others,  assignees,  &c.  y.  Cobb 
Eawex — Chaney  v.  Payne 

„       The  Birmingham,   Bristol,    and  Thames 
Junction  Railway  Company  r.  Holford 
Keot^Abington,  Esq.  r.  Lipscomb 
Sonvj— Doe  d.  Angell  r.  Angell  fRawliogs  tenant) 
„        Same  ▼.  Same  (Barham,  Tenant) 
•<        GUlon  ▼.  Watt 
Lincoln- Carratt  t.  Morley  and  others 
Same  t.  Same 
Bonner,  clerk  v.  Prest 
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lincoln— Beadsworth  r.  Torkingtoo 
Leicester— Doe  d.  Stiirges  ▼.  Ward  and  others 

„  Fosbrooke  v.  Fosbrooke 

Berks— Lock  v.  Sellwood 

Sellwood  ▼.  Mount  and  othen  (Im  trapau) 
Green  y.  Stale  and  another 
Gloucester — ^Wintle  v.  Freeman 

„  Same  v.  Same 

Oxford— Doe  d.  Cozens  ▼.  Cozens 
Devon — Beckford  and  others  r.  Skewet 
Webber  t.  Richards 
Neek,  executor,  &c.  r.  Smart 
Hants — Doe  d.  Fleming,  Esq.  y.  Snook  &  another 
Cambridge — ^The  Queen  y.  Brown,  clerk,  &  anor. 
Cambroke — Baron  de  Rutzen  and  Wife  r.  Farr 
Perdigan — Doe  d.  Da?ies  y.  Daries 
Carmarthen — Lang  and  others,  surviTing  executor 
and  executrix  t.  Nevill  and  anor. 
Westmoreland — Fisher,  clerk  y.  Birrell  &  anor. 
Northumberland — The  Queen  v.  fiarknun,  derk 
„  Brunton  and  others  t.  Hall 

„  Nixon  Y.  Nanney,  Eaq. 

Lancaster — Smith  r.  Burdekin 
Richardson  y.  Dunn 
Fielden  v.  Sedden  &  othen,  executors 

and  executrix 
The  Masters,  Wardens,  and  Society  of 
the  Art  and  Mystory   of  Apotbe- 
caries  of  the  City  of  London  r. 
Greenough. 
Green  and  others  y.  Smithies 
Hilary  Term,  1840. 
Middlesex — Mason  y.  Paynter,  Esq. 

Baker  v.  Woollams  and  anolher 
Blagg  T.  Aston 
Scott  V.  Parker 
Hickey  v.  Edgington 

Conelly  v.  Holt 
Curlewis  v.  Corfield 
London— The  Queen  of  Portugal   y.  Rothschild 
and  others 

Niven  &  another  ▼.  Deranx  &  another 
The  London  Grand  Junction  Railway 

Company  t.  Gunston 
Same  r.  Graham,  M.  D. 
Wheeler  v.  Montifiore  and  othen 
Thompson  y.  Stuart 
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COURT  IN  BANCO. 

PB8BMPTORY  RULB8. 

/orBoMter  Term,  1840. 

Ftnt  Day. 
Wilton,  gent.,  one  &c.  y.  Chambers 
Spencer  Esq.,  public  oiBcer  r.  Newton,  apriaooer 
Bottrell  ▼.  Wordsworth  and  another 
Knight  ▼.  M*Dowall  and  othen,  in  rqtitgim 
Same  y.  Same,  in  replevin 

Middlesx— The  Queen  y.  The  Jnsticea  of  Middle- 
sex, St.  Pancras  appeal 
„      llie  Queen  v.  The   Justices  sitting  at 
Hatton  Garden  Police  Office 
Ord  and  another  y.  Barrow  and  another 
Plummer  y.  Hudson 
Jolly  and  another  y.  Bainea 
Ely— The  Queen  y.  Lords  and  Steward  of  the 

manor  of  Whichford 
^„      Head  y.  Baldrey 

Norwich— The  Queen  y.  John  Cozens  and  others 
„  The  Queen  y.  Tbos.  Oshom  Spnogfidd 

Colls  and  others  y.  Coatee 
Lancaster- The  Queen  y.  Churchwardens  of  Man  • 
-    cheater 
„  Lord  Howden  v.  Simpson,  Knt. 

Gloucester— The  Queen  y.  The  Gloucester  and 
Birmingham  Railway  Company 
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Second  Di^. 
Leicester— The  Qaeen  r.  The  Leicestershire  and 

Northamptonshire  Union  Canal  Co. 
Kent— The  Queen  f.  Justices  of  the  Cinqne  Ports 

„      Fcnton  F.  Dimes 
W.  R.  Yorkshire— The  Queen  r.  The  Justices  of 

the  West  Riding 
In  the  mattar    of   arbitration 
between  Alex.  Bower  and  ors. 
South  Eastern  Railway  Company 

r.  Hebblewhite 
Same  t.  Barnes 
The  Qaeen  v.  The  Mayor  &c.  of 

Ludlow 
Wilton  y.  Chambers 
„  Evans  v.  Rees,  otherwise  Ac. 

Yorkshire— The  Queen  r.  Trustees  of  Dewsbury 

and  Gomershall  Roads 
Lancaster— The  Queen  y.  Archibald  Pentioe  and 

another 
Liyerpool— The  Queen  v.  George  Quayle 
Camaryon— The  Queen  y.  Henry  Ramsey  Williams 

Third  Day. 
South  Eastern  Railway  Company  v.  Troughear 
South  Eastern  Railway  Company  y.  Wright 
Same  y.  Hamer 
Same  y.  Banner 

The  Eastern  Counties  Railway  Company  y.  Cooke 
Same  y.  Fairclough 

The  Master,  Wardens  &c.  of  Apothecaries  of  Lon- 
don y.  Harrison 
Bedford — ^The  Queen  y.  Inhabitants  of  Barton 
Worcester— The  Queen  y.  Justices  of  Worcester- 
shire 
Essex— The  Queen  y.Tbe  Southend  Pier  Compy. 

Fhttrth  Day, 
Middle^x- The  Queen  y.  Theobald  0*Dohcrty 
England — In  the  matter  ofa^6«M  corpus  issued 

for  John  Easton,  a  smuggler 
Middlesex- The  Queen  y.  James   Stewart   and 
another,  oyerseers  of  St.  George, 
Hanoyer  Square. 

BAIL  COURT. 

PEREMPTORY  RULES. 

For  Easter  Term,  1840. 

FhrstDay 

Arcber  y.  Kearse  ,  .,  ^^ 

Doe  on  the  several  demises  of  Mudd  and  another 

▼.Roe 

Owen  y.  Williams 

Wright  V.  Lewis  and  another 

Doe  d.  Wright  and  others  v.  Smith 

Robbins,  executrix  &c.  v.  Robinson 

Mitchell  V.  Law 

Herring  v.  DorrcU  and  another 

Ipswich— The  Queen  v.  William  Bullcr 

Suffolk— The  Queen  v.  Justices  of  Suftolk 

England— The  Queen  v.  The  Sheriff  of  Surrey 

Middlesex— The  Queen  v.  The  Justiccsof  Middlesex 

Herefordshire— The   Queen   v.   The   Justices  of 

Herefordshire 

Yorksbire^The  Queen    v.    The   Inhabitants    of 
Walton 

Durham— The  Queen  v.  The  InhabiUnts  of  Barn- 
ard Castle. 

Second  Day. 

Tamer  v.  Barman 

Same  y.  Same 

Gray,  administrator,  Ac.  v.  Leaf,  executor,  »c. 

Neale  y.  Postlethwaite 

In  the  matter  of  arbitration  between  WiUuim  Jar- 
dine  and  Robert  Owen 

Xer,  the  elder,  and  others  v.  Ford 


Watkins  v.  John  and  another 

Ford  V.  Middleton 

Ex  parte  John  Peter  Holloway,  Esq.,  and  also  Ann 

Holloway,  in  the  matter  of  Richard  Attwood, 

Gent,  one  &c. 
Doe  on  the  dem.  of  Pitcher  v.  Roe 
Same  v.  Same 
In  the  matter  of  arbitration  between  Josh.  Ward, 

Gent,  and  Samuel  Ford. 

T/drd  Day. 
Elliot  v.  Hendrick 
Hobson  y.  Wadsworth,  sued  d^c. 
Thorpe  v.  Burgess 
Coppin  v.  Hunter 
Hooper  v.  Lewis  and  Wife 
Nye  and  another  v.  Thompson 
Davison  and  another,  executors,  Ac.  v.  Thompson 

SPECIAL  PAPER. 
Easter  Term,  1840. 
•Archbishop  of  York  &  ors.  v.  Trafford  &  ors. 
*Doe  d.  Hamilton  v.  Clift 
Wise  v.  Hodsell 
•Doe  d.  Blewitt  v.  Phillips 
Smales  v.  Tyerman 
White,  administrator  &c.  v.  Rose 
•Hawthorn  &  others,  assignees  &c.,  v.  The  New- 
castle-upon-Tyne and  North  Shields  Railway 
.    Company 
Lane  v.  Chapman 
Bottrell  V.  Wordsworth 
•Doe  d.  Lord  Grantley  v.  Butcher  &  others 
Littler  v.  Thompson 
Dowell  V.  Hodgson,  Esq.  &  another 
Savory,  assignee,  &c.  v.  Chapman,  Esq. 
Hasleden  &  another  v.  Almond 
Horner  v.  Keppel 

Strachan  assignee  &c.  v.  Thomas,  Esq. 
Bayntun  v.  Bayntun 
White  V.  Ruby 

Friend  who  sues,  &c.  v.  Butterfield 
Bowler  V.  Nicholson 

•f  Doe  d.  Sabin  &  ors.  v.  Sabin,  special  verdict 
Billing  V.  Snffell 
Harper  v.  Janson  the  younger 
Jones  &  another  v.  Edwards 
•Woodland  &  anr.,  assignees  &c  v.  Fuller  &  anr* 
«Doe  d.  Booley  &  ors.  v.  Roberts 
England  v.  Davidson 
.Skipp  v.  Lockwood 
Dayrill  v.  Hoare  and  others 
Scott  V.  Hoare  and  others 
Levy  V.  Duthie 
Same  v.  Duncombe,  Esq. 
Tidd  V.  Foskett 
Bernhard  v.  Warwick 
•Doe  d.  Lean  v.  Lean  A  others 
Price  and  Wife  v.  Rolt  and  Wife 
Colls  A  others  v.  Dauncey,  first  action 
Same  v.  Dauncey,  second  action 
Field  V.  Adames  A  others 
Fisher  v.  Foord 
Kinnersley  v.  Quested 
Ford  V.  Lefevre 
•Bennett  v.  Burton 
Sowdon  V.  Cooper 
Thompson  v.  Few 
•The  Chancellor  of  the  University  of  Oxford  v.  Cook 

Hewitt  v.  Hewitt 

•Andrews  v.  Marris  A  another 

Smith  v.  Kcan 

Sunt  A  another,  assignees  Ac.  v.  Robins 

Jobling  V.  Brown 
Danby  v.  Hope 

•Steavenaon  y.  The  Mayor  Ac.  of  Berwick-upon- 
Tweed. 
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CaUi0  LUis,  Soster  Term,  1840. 


Weedon  v.  Tynte 

Same  r.  S&me 

f  Sanders  &  otliers  r.  Vancflkf*  speciaiuerd'ci 

HugbeH  T.  Done 

Gladman  v.  Gosling 

Price  F.  Steele 

Gladman  r.  Gosling 

SimpsoQ  y.  Williams 

Williams  f.  Aslley,  Bart. 

•  Doe  d.  Jones  &  others  v.  I^rce 

Stocks  y.  Roberts  &  others,  in  repkwin 

Greatorez  ▼.  Brook 

•Hunt  r.  Burnell,  Bsq. 

Sherman  v.  Thompson 

Phimbe  and  Wife  r.  Boold 

Howden  r.  Haigh  &  another 

Masked  «  are  special  cases }  f  apeeial  Tsvdtets ; 
The  rest  are  demnrrera. 

REMANET  PAPER  OF  EASTER  TERM. 
3d  Victoria,  1840. 

Rnlargett  RuUn. 
To  4  th  day — Medley  &  Ofs.  ▼.  Pritchard  &  aaor. 
&th  day — Cole  r.  Grare  and  another 

Hathvaite,  admiaisirator  r.  Phaire 
Messen^rer  r.  Soothey 
In  re  Baker  and  Baker 
6th  day— 'Ingram  &  anor  v.  Blyth  ^'  anoi^ 
,,  Vanghcon  ▼.  Brine  and  others   * 

Enlarged  generally — Clare  r.  Blacksley 

New  Trials  of  Micharlmas  Term,  1838. 
Stafford — Attwood  v.  Taylor  and  others 
Same  v.  Same 


9* 


i« 


Yorkshire—Newton  &  Uz  ▼.  Harlaad  &  anpr. 

New  Trials  op  Hilarx  Term,  1939. 
Middlesejc — Long  v.  Bilke 
London — Gibson  Ic  ors.,  assignees,  &c.  ▼.  Banpelt 
„        Gould  and  others  ▼.  Oliver 

De  Pinna  ?.  Carroll  and  another 

Sieinkeller  ▼.  Newton 

Fawce^t  &  aaolber  r.  Frost  and  aaotber 

Edwards  and  others  v.  Scoti  and  anothtfr 

Fergnsson  &  ors.,  asses,  v.  Spencer  &  an. 

Magnay  v.  Knight 

Brandon  ▼.  Smith 

Hoye  y,  Bnsh 

New  Trials  of  Easier  Term  last. 
Middlesex— Stewart  y.  Crump 

Malins  r.  Freeman,  settM 
Doe  (Goodbody  and  others}  r.  Free- 
man, tettied 
Wilson  V.  Lewis 

Wollaston  and  others  r.  Hakewell 
Archer  y,  Englisb  and  another 
Ritchie  ▼.  Wilson 
Tyrrell  v.  Woolley 
London — Morris  and  another  f.  Stamp 
„        Lamburn  r.  Crudcn 
„        Abbott  F.  Hendricks 
Chester — Fernley  f.  Worthington 
Merioneth — Probyn  f.  Edwards 

New  Trials  of  Trinity  T^m  laat* 
Middlesex— Drewry  f.  Uodson 
London — Hope  f.  West 

New  Trials  or  Micsablmas  Term  laiit. 
Middlesex— Harris  f.  Goodwyn,  aditiiniatcatria 

•<  Fisher  f.  Dewick  and  another 

London — Startup  f.  Macdonald 
Smith  F.  Brand  ram 
Praoklin  f.  Speiietff   • 
Glynn  F.  Honstoa 


Figgins,  jun.  f.  Ei|rl  Brooke  and  Earl 
Warwick 
LondODr— Evans  f.  Hills 

„        Southampton  Dock  Compaq^  t.  Richards 
Surrey — Grand  Surrey  Canal  Company  t.  Hall 

„        ibhotson  f.  O'Brien 
Bristol— Phiipotta  &  ors.  f.  Procter  &  anor. 
Devon — Rees  and  another,  assignees,  r.  May 
SMffqlkr-RoherU  f.  SncU 
Oxoo — Harriaon  f.  Fana 
Monmouth — Maiiad  f.  Slonahonse  and  others 
Worcestershire — Baylis  f.  Strtrkland  and  otfaecs 
Pepibroka— Doe  ( Howell)  f.  Thomas 
Radnor — Doe  Williams  and  qthers  f.  Lloyd 

New  Trials  of  Hilart  Term  last. 
Middtesez — Galloway  and  another  f.  Bleaden 
Mnnn  f.  Johnson  and  other* 
Bartholomew  f.  Carter 
„  Davey  aad  another  f.  Phelps 

London — Deacon  and  ors.  f.  Stodhart  and  olhen 
&ame  f.  Same 
Lees  F.  Berry 

Chirman  and  (ii^^ther  f.  Count 
BrqwR  V.  Edgington 
WiUnsliurst  v.  &irker 
Gillett  and  another  v.  Ch^pmaii 
The  Southampton    Dock  CQiapany  f. 

Arnett 
Same  f.  Smith 
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Bonzi  F.  Stewart 

Samev.  Same 

Earl  Mansfield  f.  Blackbume 

Same  v.  Same 

DeFauz  and  another  v.  Steele 

Morrell  f.  Martin 

Beckett  f.  Wood 

Luckin  f.  Simpaan 

Brouk  and  others,  asaigBees  f.  Mitchell  and  ort. 

Doe  d.  Cape  and  others  f.  Walker 

Myers  f.  Marstoo,  public  o£c^ 

Ciisack  and  another    do.    do. 

Whittenbury  f.  Law  do. 

DEAfUBRB«  PAPER. 

Wednesday  l.'vth  April     \ 

Thur8<lay     16th  „      T  Motions    in    arrest 

Wednesday  2id  „      f     Judgment 

Thursday      23d  „       ) 

Friday  24  th 

Saturday       25th 

Monday        27th  ,, 

Tuesday        28th  „ 

Special  Arguments. 

Wrdnesday  2<ith 
Bruce,  jun.  f  Waite  and  another,  partly 
Thornton  v.  Jenyas,  elerk,  and  others 
Hinde  and  others  f.  Gray,  partly  keani 
MidUleton  f.  Chambers 
Hodges  F.  Same 
Waller  f.  Lacy 
Ashdown  f.  Burgess 
Bristow  F.  Pairclough 

Thompson  and  another  r.  Farden  and  others 
Walbaacko  f.  Allen,  jun> 
Smith  and  others  f.  NichoNos 
Crawshay  and  others  f.  Barry 
Drummond  and  others  f.  Lowther 
Brandon  f.  Barnett  and  others 
HaUewell  and  another  f.  MorreU   Robwt, 

with  other* 
Hall  F.  Bainbridge 
Doe  d.  Burrin  f.  Charlton 
Aclaad  F.  Pring,  tEcictttrix 


of 


Cause  Lists,  Easter  Term,  ISiO.^Ckancery  SUiings* 
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WUliaiiis  V.  Baker 

Barrett  v.  Stockton  and  Darlington  Raihray  Co. 

Crosier  v.  Smith 

Griuishaw  v.  Pickup 

Gould  V.  Leah 

Wood  T.  Morewood 

Bnlmanno  and  others  r.  Handi 

Williams  ▼.  Morgan 

Scales  and  others  v.  Hands 

Same  ▼.  Thompson 

G Wynne  r.  Davy  and  another 

Pottsonier,  administrator  v.  Sanders 

Crowe  and  another,  exeentors  ▼.  Martin 

DaTis  T.  London  and  Blackwall  Railway  Company 

Smith  y.  Tanner  and  another 

Billing  y.  Kightley 

Kemble  y.  Mills 

Graeffy.  Hallin 

Todhunter  y.  Johnson  and  another 

Berry  y.  Cfaadwick  and  another 

^pbson  and  another  y.  Hawkins  and  another 

Priestley,  clerk  y.  Foukis 

Deyanz  and  another  v.  Astell  and  another 

Smith  and  others  y.  JoUey 

Same  y.  Bower 

Husband  y.  Goble 

Cowan  and  another  y.  Brntdwood 

Ancell  and  others  y.  Powell  and  others 

Billing  y.  Kightley 

Wells  and  another  y.  Child 

erc^tqiifr  of  pirxt 

Pbremptory  Paper 

fvr  Tkurtday  the  16M  April  1840. 

To  he  taken,  at  the  Sitting  of  the  Cowri. 

Rule  Nisi. 

15  Jan.  1840  — Booker  y.  Stains  and  another 

23  April  1839~Thomas  y.  PuoUn 

18  Jan.  1840  —  Waterhouse  &  anr.  y.  Alderson  & 

otVem 
34  Jan.  1810  ^Burgess  v,  Briggs 
17  Jan.  Ib40  — Hammond  y.  Nairn 
21  Nov.  1S39  ^Brooke  v.  Mitchell 
15  Jon.  1840  — Holbrooke  v.  Bleasdale. 
15  Jan.  1840  — Marshall  v.  Salmon 
21  Nov.  1839  —In  the  matt«>r  of  the  arbitration 

between  Thomas  Wyhe  and  ors. 
23  Jan.  1840  —Kemp  v.  Haworth 
HO  Jan.  1840   ~Ball  y.  Stanley 
13  Jan.  1810   -Jackson  y.  Pott  (sued  as  Potto) 

New  trial  Paper  tor  Easter  Term,  1840. 

Standing  for  Judgment 

Moved  Michaelmas  Term,  1839. 

Middlesex— Corn  foot  y.  Fowke 
Winchester— Wickham  y.  Hawker  and  others 
Moved  after  the  Ath  day  of  Michaelmas  Term,  1839. 
Middlesex-- Quarman  v.  Burnett  and  another 
Ltondon— Phillips  and  others  v.  Huth  the  elder  and 
others 

For  Argument, 
Moved  Michaelmas  Term,  1839. 
Rotbin — Bloor  t.  Davies  and  another 
Devizes— Ere  and  another  v.  RumboU. 
Moved  after  the  4M  day  of  JkHchaelmas  TwHb  1939. 
Middlesex— Waugh  v.  Cope 

Moved  Hilftry  Term,  1840. 
Middlesex — Carter  v.  Johnson  and  others 
Lewis  v.  Hart 
Mortimore  y.  Wright 
,,  Vanghan  y.  Watt 

Lrfm^B*— Hnnter  y.  Parkev,  and  another 

^         Solomon  y.  He atliorn  and  olkf  rt 
Yorkshire — Dickson  y.  Atkinson 


Special  Papfk  for  Eastes  Tsbm,  )84<^«- 

Remanetsfrom  Hilary  Term,  1840. 
For  Argument, 

Smith  y.  Kingscote,  demurrer 

The  Company  of  Proprietors  of  Northern  Briffge 

and  Roads  y.  The  London  and  Southampton 

Railway  Company 

Special  Cases  from  Chancery, 
Mortimer  y.  Mc.  Callan,  demurrer  . . 
Doe  d.  The  Mayor  &c.  ol  Morpeth  v.  Brady  and 

others,  special  case 
Raleigh  and  others  v.  Atkinson,  demurrer 
Gloyos  V.  Roach  ditto 

Granger  y.  Collins  ditto 

The  Masters,  Fellows  and  Scholars  of  Saint  John's 

College  Cambridge  v.  Lucas,  Esq.,  special  case 
Gaters  v.  Madeley,  demurr^ 
Palmer,  Esq.  v.  Powell,  special  case 
Basan  v.  Arnold,  demurrer 
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CHANCERY  SjniNGS, 
In  Easter  Term,  1840. 


AT  WESTBf  INSTBR. 

ur  rinn..i.^s»,-  1  ii  /  ^ppeal  Motion?  and  Ad- 
Wed  netday  Apr.  15 1    ^J^riied  Petition*. 

16    Petition  Dttv. 


J8  Uo  Sitting.. 
21 J 


•  • 


Thnrsday 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursday     .. 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday  ,• 

Thursday 

Friday       May 

Saturday 

Monday 

Tuesday       .  • 

Wednesday  .. 

Thursday     . . 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday  ..     13    Appeal  Motions  and  ditto 

Such  days  as  his  Lordship  is  occupied  in  the 
House  of  Lords  excepted. 


22  Appeals. 

23  Appeal  Motions  and  ditto. 

26 

27  >Appeal8  and  Causes. 

28  I 

29  J 

30  Appeal  Motions  and  ditto. 
1 


Appeals  and  Causes. 


7    Appeal  MoCibni  and  ditto. 
8t 


9 
11 
12. 


•Appeals  and  Causes. 


AT  WESTMINSTER. 

Wednesday  Apt.  15    Motions.. 
Thursday     ..     16    Petition  Day. 

171 


Friday 
Saturday 
Monday 
Tuesday 

WedQe8(!ay 


^No  Sitting; 


18 
20 
21. 

r  Eleas,  Pcmiirrers,  Excep- 
22  \     tionPj  Causes,  and  Ftur* 


480     Exchequer  Sittinge.-'List  of  Law  Bills  in  Parliament, ^Editor's  Letter  Box. 


Thursday 
Friday 


Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 


23  Motions. 

r  Short  Causes  and  Unop- 

24  <     posed  Petitions  previous 
L     to  general  Paper. 

Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 


27 

28 

29] 

3<)    Motions. 

1  Short  Causes  and  Unop* 
Friday       May    1  >     posed  Petitions  predous 

j     to  general  Paper. 

Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 


Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 


4 
6 
6J 


Tuesday     May   5  Errors  LordAbinger 

Wednesday  . .      6  Special  paper 
Saturday      ..9        -        -      LordAbinger 
Monday       ..II         -        -      LordAbinger 

LIST  OF    LAW  BILLS    IN  PARLIA- 
MENT, WITH  NOTES. 


Friday 

Saturday 
Monday 
Tuesday 
Wednesday 


7    Motions. 

r  Short  Causes  and  Unop- 
8<      posed  Petitions  prerious 

t     to  general  Paper. 
9  .  Pleas,  Demurrers, Excep- 

1 1  1     tions,  Causes,  and  Fur- 

12  J     ther  Directions. 

13  Motions.  . 


MeCorr  fl^t  fSltuittv  of  f^t  iU^tf . 

AT  WESTMINSTER. 

Wednesday  Apr.  15    Motions 

16    Petitions  in  General  Paper. 
(  Pleas, Demurrers,  Causes, 

22  <     Further  Directions,  and 
t     Exceptions. 

23  Motions. 
24-1 
25  1.  Pleas,  Demurrers,  Causes, 

27  >    Further  directions,  and 

28  I     Exceptions. 
29J 
30    Motions. 

h 

2  I  Pleas,  Demurrers, Causes, 
4>  Further  Directions,  and 
5  I     Exceptions. 

eJ 

7  Motions. 

8  )  Pleas,  Demurrers,  Causes, 


Thursday 

Wednesday  . . 

Thursday     . . 
Friday  ..     .. 
Saturday 
Monday 
Tuesday 
Wednesday  . . 
Thursday     . . 
Friday      May 
Saturday 
Monday 
Tuesday 
Wednesday  . . 
Thursday     . . 
Friday 


Saturday  9  >     Further  Directions,  and 

Monday  11)     Exceptions. 

Tuesday       ..  12    Petiiionsin General  Paper. 

Wednesday  . .  13    Motions. 

AT  THE    ROLLS. 

fTk..—^ \A  \  Short  Causes  after  Swear- 

Thursday     ..     14  j^     ing  in  the  Solicitors. 

Short  causes.  Consent  causes,  and  Consent 
petitions,  every  Tuesday  at  the  sitting  of  the 
Court. 


Lord  Abinger 


EXCHEQUER  SITTINGS. 
In  Easter  Term,  1840. 

Banco,  Ei 

Wednesday  Apr.  15 

Monday       .  •    27  Special  paper 

Tuesday       .1    28        -        -      LordAbinger 

Wednesday  . .    29  Special  paper 

Friday        May    1        -        -      LordAbinger 

Saturday     . .      2  Crown  Cases  Lord  Abinger 

Monday    ^  ..      4  Special  paper 


Bolton  Small  Debts  Court. 


ddAprU. 


Sotiift  of  ftorM 

Copyholds  Enfranchisement.    Ld.  Brongliam. 

J'ln  Select  Committee.] 
acilitating  the  Administration  of  Justice. 
[For  second  reading.]    Lord  Chancellor. 
For  the  commutation  of   Manorial    Rights. 

5 For  second  reading.]     Lord  RedeMale. 
efining  the  powers  of  the  Metropofitan 
Police  Justices. 

[Passed.]  Marquis  of  Normanby. 

For  giring  Summary  Protection  to  the  publi- 
cation of  Parliamentary  Papers. 
[In  Committee.] 
Newton  Abbott  Small  Debts  Court. 
[For  second  reading.] 

IBottife  of  Commfltur. 

To  amend  the  Law  of  Copyright. 

[In  Committee.]  Mr.  Serjt.  Talfourd. 

^mall  Debt  Court  for  Newton  Abbott  [Passed.] 
To  iinprove  the  High  Court  of  Admiralty. 
[For  second  reading.] 

•*•  The  other  Bills  remain  as  previously 
stated. 

AMENDMENTS  IN  PRINTED  PAPBBS  BIUi. 

This  amendments  proposed  by  LordDenroan 
are,  thai  the  defendant  is  to  bring  before  the 
Court  or  a  Judge  an  affidarit  of  the  parlia- 
mentary papers  &c.  duly  authenticated,  where- 
upon  the  Court  or  Judge  shall  stay  the  proceed- 
ings. No  costs  are  to  be  allowea  the  plaintiff', 
but  costs  to  the  defendant  iu  the  discretion  of 
the  Court  or  Judge.  The  truth  of  the  libd  es- 
tablished in  a  former  action,  for  any  extractor 
abstract  of  such  paper  shall  be  a  good  defence. 

THE  EDITOR'S  LETTER  BOX. 

The  grie?ance  of  an  Articled  Clerk;  the 
suggestions  on  the  Lord  Chancellor's  Bill ;  and 
••  A  Subscriber's  "  letter  on  the  privileges  of 
attorneys  shall  be  attended  to. 

We  have  this  week  printed  all  the  Common 
Law  Lists  of  Causes,  and  our  next  namber  will 
contain  the  Equity  Lists. 

The  case  in  which  it  was  decided  that  a 
warrant  of  attorney  should  be  set  awde  because 
the  attorney  who  attested  the  execution  had 
not  reuewea  his  certificate,  shall  be  giren  next 
week.  We  are  obliged  to  a  friend  for  the 
particulars. 

*'A  constant  reader"  is  informed  that  he 
must  keep  twelve  terms  before  he  can  be  called 
to  the  Bar.*  We  believe  there  is  no  difference 
in  the  requisite  number  of  dinnen  at  the  seve- 
ral Inns. 


sriie  Utqal  f^hatvioev. 


SATURDAY,  APRIL  18,  1840. 


*. ...  ••  Qnod  magrit  ad  nos 

Peitinet,  etnescire  malam est,  agitamus. 


HOBAT. 


THE  LAW  RELATING  TO  LETTERS 
OF  MARQUE  AND  REPRISALS. 

Wb  shall  here  shortly  state  the  law  relating 
to  letters  of  marque  and  reprisal. 

Letters  of  marque  and  reprisal  have  been 
grantable  by  the  law  of  nations  when- 
ever the  subjects  of  one  state  are  op- 
pressed and  injured  by  those  of  another, 
and  justice  is  denied  by  that  state  to  which 
the  oppressor  belongs.*  The  power  of 
issuing  these  letters  of  marque  belongs  to 
the  Crown  as  a  branch  of  its  prerogative, 
but  the  mode  in  which  they  shall  be  issued 
is  regulated  by  statute. 

The  first  statute  relating  to  the  subject 
is  the  4  Hen.  5,  c.  7,  which  enacts  that  in 
case  of  breach  of  truce  by  enemies,  letters 
of  marque  shall  be  granted  to  the  parties 
grieved,  who  may  complain  to  the  Keeper 
of  the   Privy  Seal,  who  shall  make  for  the 
complainant  (if  he  so  require)  letters  of 
request  of  restitution  under  his  seal  in  due 
form  ;  and  if  restitution  be  not  made  accor- 
dingly within  a  reasonable  time,  the  Lord 
Chancellor  of  England   shaU  cause  to  be 
made  out  to  him  letters  of  marque  in  due 
form.  "  and  by  virtue  of  these  (says  Black- 
stone)**  he  may  attack  and  seize  the  property 
of  the  aggressive  nation  without  hazard  of 
l>eing  condemned  as  a  robber  or  pirate." 
"  But  the  modem  practice  is  to  empower 
the  Lord  High  Admiral,  or  the  Commis- 
sioner of  the  Admiralty,  to  grant  commis- 
sions  to  the  owners  of  armed  ships   or 
privateers,  and  the  jprizen  captured  are  di- 


»  Grathti  de  jure,  b,  andp,  L  3,  eh,  2,  as.  4 
Si  B  i  I  Bla.  Com.  258. 
f    1  Com.  259. 

voXi  XIX.— KO.  585. 


vided  according  to  a  contract  entered  into 
between  the  owners  and  the  captain  and 
crew  of  the  ship.  But  the  owners,  before 
the  commission  is  granted,  are  obliged  to 
give  security  to  the  Admiralty  to  make 
compensation  for  any  violation  of  treaties 
between  those  powers  with  whom  the  na- 
tion is  at  peace,  and  they  must  give  security 
that  the  ship  shall  not  be  employed  in 
smuggling."^ 

An  act  is  now  usually  passed  on  each 
occasion,  reciting  either  that  war  has  com- 
menced, or  that  an  order  in  council  has 
been  issued  ordering  general  reprisals,  and 
by  this  act,  the  shares  in  the  prizes,  and 
the  Court  for  adjudicating  them,  are  particu- 
larly  regulated.  But  these  statutes  do  not 
affect  the  royal  prerogative  in  the  slightest 
degree.*^ 

Letters  of  marque  and  reprisal  granted 
by  the  Crown  are  liberally  construed,  but 
may  be  vacated  in  three  ways ;  Ist.  by  ex- 
press revocation,  but  this  is  only  allowable 
in  the  case  of  letters  patent  granted  during 
war  ;  when  granted  in  time  of  peace  and 
xmsatisfied.  it  is  otherwise  j  though  2dly, 
even  in  such  case,  the  cessation  of  hostilities 
will  defeat  the  rights  granted ;  3dly,  these 
letters  may  be  vacated  by  the  misconduct 
of  the  grantees,  as  by  cruelty,  &c. 

The  reprisals  granted  by  Uie  law  of  Ecg- 
land,  according  to  a  learned  writer,'  are  of 
two  sorts,  ordinary  or  extraordinary.  The 
ordinary  are  within  the  realm  or  without, 
and  are  always  granted  when  any  English 
merchant,  or  his  goods  are  spoiled  or 
taken  from  him  in  parts  beyond  the  sea 


c  1  Blackstone  by  Stewart,  p.  271. 
^  Chitty  on  Prero^.  42. 
'  Moiloy,  Book  I.  Chap.  2. 


2K 


482 


The  Law  relating  to  Letters  of  Marque  and  Reprisals, 


by  merchant  strangers  :  and  if  he  cannot, 
upon  suit,  or  the  king's  demanding  justice  for 
him,  obtain  the  same,  he  shall  have,  upon 
testimony  of  such  prosecution,  a  writ  out  of 
the  Chancery  to  arrest  the  merchants  of  that 
nation,  or  their  goods  here  in  England,  the 
which  is  grantable  to  the  subject  oppressed  of 
common  right  by  the  Chancellor  or  Keeper, 
of  England,  who  always  in  such  case  hath 
the  approbation  of  the  King  or  Council,  or 
both,  for  his  so  doing ;  the  otiier,  which  is  for 
satisfaction  out  of  the  realm,  is  always  under 
the  Great  Seal.  The  extraordinary  re- 
prisals are  by  letters  of  marque  for  reparation 
at  sea,  or  any  place  out  of  the  realm,  grant- 
able  by  the  Secretaries  of  State,  with  the 
like  approbation  of  the  King  or  Council,  or 
both ;  but  they  are  only  during  the  King's 
pleasure,  and  to  weaken  the  enemy  during 
the  time  of  war,  and  may  at  any  time  be 
revoked. 

The  ordinary  practice  at  present,  as  we 
conceive  is,  first,  by  order  in  Council  to 
grant  general  repriseJs,  by  which  the  King's 
ships  proceed  alone  against  the  ships, 
goods,  and  subjects  of  the  aggressive  na- 


ir  Of  this  nature  is  the  order  in  crmncil  jun 
issaed,  which  is  a8  follows : 

"Orobr  in  Council. — At  the  Court  at 
Buckingham  Palace,  the  3d  day  of  April,  1840. 
Present,  the  Queen's  most  excellent  Majesty 
in  Council. — Her  Majesty  having;  taken  into 
consideration  the  late  injurious  proceedinsrs  of 
certain  officers  of  the  Emperor  of  China 
towards  officers  and  subjects  of  her  Majesty ; 
and  her  Majesty  havmj^  ffiven  orders  that 
satisfaction  and  reparation  for  the  same  shall 
be  demanded  from  the  Chinese  government ; 
and  It  being  expedient  that,  with  a  view  to 
obtain  such  satisfaction  and  reparation,  ships 
and  vevsels  and  cargoes,  belonging  to  the 
Emperor  of  China  and  to  his  subjects,  shall  be 
detained  and  held  in  custody;  and,  that  if 
such  reparation  and  satisfaction  be  refused  by 
the  Chinese  Government,  the  ships  and  vessels 
and  cargoes  so  detained,  and  others  to  he 
thereafter  detained,  shall  be  confiscated  and 
sold, — and  that  the  proceeds  thereof  shall  be 
applied  in  such  manner  as  her  Majesty  may 
be  pleased  to  direct :  her  Majesty,  therefore,  U 
pleased,  by  and  with  the  advice  of  her  privy 
council,  to  order,  and  it  is  hereby  ordered, 
that  the  commanders  of  her  Majesty's  ships  of 
war  do  detain  and  bring  into  port,  all  snips, 
vessels,  and  goods  belonging  to  the  emperor  of 
China,  or  his  subjects,  or  other  persons  inhabi- 
ting  within  any  of  the  countries,  territories, 
or  dominions  of  China ;  and  in  the  event  of 
such  reparation  and  satisfaction  as  aforesaid 
having  been  refused  by  the  Chinese  Govern- 
ment, to  bring  the  same  to  iudgment  in  any  of 
the  Courts  of  Admiralty  within  her  Majesty's 
domiuions«  and  to  that  end,  her  Majesty's 


tion;  and  that  the  property  obtained  is 
held  by  them  for  the  benefit  of  the  persons 
injured.'  And  then,  if  this  is  not  sufficient, 
by  a  further  order  in  Council,  general  re- 
prisals will  be  granted,  "  so  that  as  well 
his  Majesty's  fleet  and  ships,  as  also  all 
other  ships  and  vessels  that  should  be  com- 
missioned by  letters  of  marque  or  general 
reprisals,  or  otherwise,  by  his  Majesty's 
Commissioneis  for  executing  the  office  of 
Lord  High  Admiral  of  Great  Britain,  shall 
and  may  seize  all  ships,  Sicc"^  and  under 
this  latter  order,  privateers  will  be  com- 
missioned. 

The  power  which  is  granted  by  the  letters 
of  marque  and  reprisal,  should  be  restrained 
in  its  operation  to  the  subjects  of  the  of- 
fending state ;  a  clause,  therefore,  in  a  char- 
ter, giving  power  to  seize  the  goods  of 
every  person,  is  illegal  and  void.^  But 
where  a  vessel  w^as  cruising  under  letters 
of  marque  against  one  state — as,  for  in- 
stance, against  France— Lord  StoweU  held, 
that  she  was  at  liberty,  on  obtaining  notice 
of  hostilities  commenced  against  another 
country,  as  Spain,  to  capture  a  Spanish 
vessel  with  the  same  advantage  to  himself 
a^  if  the  prize  had  been  French  .^ 


Advocate-General  \rith  the  Advocate  of  the 
Admiralty,  are  forthwith  to  prepare  the  draft 
of  a  commission,  and  present  the  same  to  her 
Majesty  at  this  board,  authorizing  the  com- 
missioners for  executing  the  office  of  Lonl 
High  Admiral  to  will  and  reauire  the  High 
Court  of  Admiralty  of  Great  Britain,  as  also 
the  several  Courts  of  Admiralty  within  h^r 
Majesty's  dominions,  to  take  cognizance  uf 
and  judicially  proceed  upon  all  and  all  nuinner 
of  captures,  seizures,  piizes,  and  reprisals  of 
all  ships,  vessels,  and  goods,  that  are  or  shall 
be  taken ;  and  to  hear  and  determine  the  sane 
according  to  the  course  of  Admiralty,  and  the 
laws  of  nations,  to  adjudge  and  condemn  all 
such  ships,  vessels,  and  goo<Is»  as  shall  !>elo&g 
to  China,  or  subjects  of  the  Emperor  of  (^hioa, 
or  to  any  others  inhabiting  within  any  of  bis 
countries,  territories,  or  domtnious  :  and  that 
such  powers  and  clauses  be  inserted  in  ttie 
snid  com  mission  as  hare  been  usual  and  are 
according  to  former  precedents  s  they  are, 
likewise  to  prepare  and  lav  before  her  Majes- 
ty at  this  boani,  a  draft  of  such  instnictioss 
as  may  be  proper  to  be  sent  to  the  Courts  of 
Admiralty  in  her  Majesty's  foreign  govern- 
ments and  plantations  for  their  guidance  here- 
in :  and  the  said  commissioners  are  to  give 
the  necessary  directions  herein  aceordii^y. 

C.  C.   QllSTtLLB. 

^  See  the  preamble  of  45  Geo.  3,  c.  72. 
*  Nightingale  v.  Brydges,  1  Show.  137. 
J  The  Sacra  Famiiia,  6  Rob.  Ec.  R.  360. 
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CHANCERY  REFORM. 


THB  MASTBBS    RETURNS. 

Chakcert  Reform  is  now,  we  think,  pro- 
ceeding in  the  right  direction.  We  recently 
laid  before  our  readers  the  returns  of  the 
Six  Clerks,*^  and  we  have  now  before  us 
those  of  the  Masters ;  and  w6  must  say, 
tint  tbyn|HJM  t»iia  folly  to  bear  out  the 
assertion  in  our  last  mmben  that  the 
office,  as  now  constituted,  is  much  too  in- 
dulgent to  the  weakness  of  human  na- 
ture— that  the  work  is  unequally  divided, 
and  that  there  is  too  wide  an  option  ^ven 
to  the  Master  as  to  whether  he  wiU  work 
or  not.  This  may  easily  be  proved  in  a 
very  few  lines,  llie  returns  relate  to  the 
years  ending  Michaelmas  Term  1838  and 
Michaelmas  Term  1839.  In  1838  Master 
Dowdeswell  attended  166  days,  and  in 
1839j  193  days,  and  the  average  number  of 
hours  exceeded  five,  but  did  not  amount  to 
six.  Master  Farrer  attended,  in  1838, 
191  days,  and  in  1839^  194  days,  and  was 
occupied  four  and  three-quarters  of  an  hour. 
Sir  Giffin  Wilson  attended,  in  1838,  183 
days,  and  in  1839,  194  days,  and  was  oc- 
cupied four  hours  and  upwards.  Lord 
Henley,  in  1838,  attended  181  days,  and 
was  occupied  four  hours  minus  1\  minutes ; 
and  in  1839,  190  days,  and  was  occupied 
three  and  three-quarters  of  an  hour. 

Mr.  William.  Brougham  attended,  in 
1838,  210  days,  and  was  occupied  from 
five  to^six  hours  a-day,  and  in  1839.  228 
days,  and  was  occupied  the  same  time. 
Mr.  Lynch,  in  1839,  attended  211  days, 
and  was  occupied  six  hours  and  a  quarter 
a-day.  Mn  Senior  attended,  in  1838, 
162  days,  and  was  occupied  rather  more 
than  four  hours,  and  in  1839,  176  days, 
and  was  occupied  nearly  three  hours  and 
three-quarters. 

Sir  William  Home  and  Mr.  Duckworth's 
returns,  owing  to  their  recent  appointment, 
we  may  pass  over,  simply  stating  that  Sir 
William  Home,  since  his  appointment,  has 
attended  from  five  to  six  hours,  and  Mr. 
Duckworth  six  hours. 

It  is  thus  quite  clear  that  some  of  the 
Masters  are  occupied  y««/  double  the  number 
of  hours  that  others  are.  Let  us  refer  to 
the  year  1839,  and  we  shall  see  that  in  that 
year  Lord  Henley  was  occupied  in  his 
office  about  633  hours,  and  that  Mr.  Wm. 
Brougham  was  occupied  about  1254  hours, 
OT  nearly  double :  that  while  Mr.  Senior 
contented  himself  with  about  660  hours' 


work  in  his  office,  Mr.  Lynch  gave  1318 
hours,  or  more  than  double ;  and  that,  al- 
though the  contrast  is  not  so  great  in  the 
other  offices,  yet  the  attendance  seems  to 
have  been  regulated  entirely  by  the  inclina- 
tion of  the  individual  Master.  If  it  be 
said  that  the  work  is  done  elsewhere,  we 
cannot  allow  this  to  be  a  valid  defence,  be- 
cause extra  time  may  have  been  given  as 
well  by  those  who  work  most  as  by  those 
who  work  least  in  their  offices.  The  public 
has  a  right«  as  we  submit,  to  the  services  of 
the  Master  in  his  office  for  a  reasonable  time ; 
and  we  must  say  that  we  do  not  consider 
even  six  hours  a-day,  with  about  three 
months  vacation  in  the  year,  too  hard  work 
to  require  of  all  the  Masters. 

There  are  several  other  points  in  this  re- 
turn to  which  we  shall  hereafter  refer ;  but, 
for  the  present,  we  shall  leave  the  matter 
to  the  consideration  of  our  readers. 


A  See  ante^  p.  437* 


NEW  ORDER  FOR  THE  APPOINT- 
MENT OF  EXAMINERS  OF  SOLI- 
CITORS.    

Wednesday,  the  15M  April,  1840. 

1  no  HERSBT  oansa  and  appoint  that  Joseph 
Bicknell,  Richard  Mills,  George  Gatty,  and 
John  Wainwright,  Sworn  Clerks  in  Chan- 
cery, together  with  John  Teesdale,  Thomas 
Metcalfe,  Thomas  Adlington,  Robert  Rid- 
dell  Bayley,  William  Loxham  Farrer,  George 
Frere,  James  William  Freshfield,  Bryan 
Holme,  William  Lowe,  Edward  Rowland 
Pickering,  William  Tooke,  and  Richard 
White,  Solicitors  of  the  Court  of  Chancery, 
be  Examiners,  until  the  last  day  of  Easter 
Term  1841,  to  examine  every  person  (not 
having  been  previously  admitted  an  Attor- 
ney of  the  Courts  of  Queen's  Bench,  Com- 
mon Pleas,  and  Exchequer,  or  one  of  them) 
who  shall  apply  to  be  admitted  a  Solicitor 
of  the  said  Court  of  Chancery,  touching  his 
fitness  and  capacity  to  act  as  i^  Solicitor  of 
the  said  Court:  And  I  do  hereby  direct 
that  the  said  Examiners  shall  conduct  the 
examination  of  every  such  applicant  as 
aforesaid,  in  the  manner  and  to  the  extent 
pointed  out  by  the  Order  of  the  27th  day 
of  July,  1836,  and  the  Regulations  ap- 
proved by  me  in  reference  thereto,  and  in 
no  other  manner  and  to  no  further  extent. 

Laitooalb,  M.  R. 
■  ■■  -■—■■■..       ■■     ■■■■1.         . 

NEW  BILLS  IN  PARLIAAIENT. 

PAaOCHIAL  ASSESSMENTS, 

Thii  18  a  bill  to  explain  and  amend  the  act 
to  regulate  parochial  asseasmenta.      It  recitei 
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the  7  W.  4,  c.  96,  "  An  Act  to  regulate  paro- 
chial  asaesments."  The  proposed  enactments 

are 

1.  That  the  justices  acting  in  and  for  every 
borough,  cinque  port,  town  corporate,  liberty 
and  franchise,  shall  four  times  at  leasi  in  every 
year,  hold  special  sessions  for  the  purpose  of 
hearing  and  determining  any  appeals  against 
the  poor  rates  of  any  parish  within  the  said 
borough,  cinque  port,  town  corporate,  liberty 
or  franchise,  and  for  such  purposes  shall  have 
the  same  powers  as  arc  given  in  the  said 
recited  act  to  the  justices  acting  in  and  for 
every  petty  sessions  division,  subject  to  the 
same  riglit  of  appeal  from  their  decision  to 
the  general  or  quarter  session  of  the  peace  for 
such  borough,  town  corporate,  or  other  place, 
as  is  reserved  in  and  by  the  said  act 

2.  That  the  same  remedy  by  appeal  to  jus- 
tices at  special  sessions  which  is  given  by  the 
said  first  recited  act,  or  by  this  act,  to  persons 
who  may  consider  themselves  aggrieved  by 
any  rate  made  and  levied  for  th«  relief  of  the 
poor  of  any  parish,  shall  be  extended  to  and 
construed  to  apply  to  every  rate  which  shall  be 
made  for  the  repair  of  the  highways  of  anv 
parish  or  place,  under  tbe  provisions  of  6  W. 
4,  intituled,  "An  Act  to  consolidate  and  amend 
the  laws  relating  to  highways  in  that  part  of 
Great  Britain  called  England,"  or  any  other 
act  which  has  been  or  shall  be  hereafter  passed 
for  the  general  regulation  of  the  hi^jhways. 

3.  Rate  not  to  be  allowed  out  of  sessions, 
nor  altered  after  allowance,  except  on  appeal. 
Penalty  on  overseers,  &c,  for  neglect  in  making 
and  setting  forth  the  rate. 

4.  Justices  at  quarter  sessions  may  appoint 
inspectors  of  rates.  Inspector  authorized  to 
appeal  on  behalf  of  the  county  against  the 
parochial  rates. 

5.  Inspectors'  expences  to  be  paid  out  of 
county  rate. 

6.  That  th«  poor  law  commissioners  shall 
be  and  they  are  hereby  empowered  to  issue 
orders  for  surveys  and  valuations  of  parishes 
upon  such  repre^entaiions  as  are  required  by 
the  said  first  recited  act  from  time  to  lime  as 
often  ns  they  shall  deem  requisite,  and  to 
amend,  alter,  suspend  or  rescind  any  order 
for  the  mailing  of  any  survey  and  valuation 
which  they  may  have  issued  or  may  hereafter 

isfue. 

7.  Interpretation  clause. 

8.  Act  to  apply  only  to  England  and  Wales. 


ATTORNEYS 
WITNESiJlNG  COGNOVITS. 


on  his  behalf.  Before  this  was  done,  the  ques- 
tion was  put  to  him  in  the  presence  of  the  de- 
fendant, "  whether  he  was  an  attorney  of  oue 
of  the  Superior  Courts  ?"  He  replied,  *'  that 
he  bad  been  a  practising  attorney  for  upwards 
of  forty  years,  and  was  then  duly  qualified." 

The  defendant  made  two  payments  on  the 
cognovit^  after  which  he  took  out  the  preseol 
summons  to  shew  cause  why  the  cogiMcii 
should  not  be  set  aside  on  the  ground  that  hit 
own  attorney  (the  sui)8tTibing  witnes«)  had  not 
taken  out  bis  certificate  for  the  year  1839,  of 
which  circumstance  ke  (the  defendant)  was  not 
aware  when  he  required  him  to  attest  his  sig- 
nature. 

On  enquiring,  it  was  found,  tliat  this  attor- 
ney took  out  his  certificate  In  February .  1838, 
which  expired  on  the  15th  of  November  in  the 
same  year,  and  that  he  had  not  renewed  it 
since. 

On  the  hearing  of  the  summons  at  Cham* 
bers,  it  was  contended  on  the  part  of  the  plaio- 
tiff  that  the  cognovit  having  been  execated 
within  the  twelve  months  allowed  for  the  re- 
newal of  the  attorney's  certificate,  the  attesta- 
tion was  sufficient ;  also  that  the  defendaat 
ought  not  to  be  allowed  to  take  adTmntage  of 
bis  own  wrong  doing,  as  it  was  he  himself  who 
held  out  this  attorney  as  being  properly  quali- 
fied, and  the  plaintiff  could  have  no  means  of 
ascertaining  whether  he  had  taken  out  his  cer- 
tificate or  not. 

The  Chief  Justice,  certainly  with  moch  re- 
luctance, held  that  the  cognovit  was  not  duly 
executed,  and  made  the  order  to  set  it  ande 
on  the  authority  of  f^erge  v.  Dotfd,  E.  1 1  Geo. 
4,  K.  B.,  referred  to  iu  Tidd's  Supplement  to 
the  9th  edition  of  his  Practice. 

After  this  decision  it  will  not  be  pmdent  to 
receive  a  cognovit  as  executed,  unless  the  name 
of  the  subscribing  witness  is  found  in  the  L«w 
List  last  published,  and  even  then  a  period  will 
intervene  from  the  15th  of  November  until  the 
republication  in  Alarch,  against  which  I  don't 
know  how  the  plaiiitiflTs  attorney  ia  to  seccu^e 
himself,  unless  indeed  he  requires  the  produc- 
tion of  the  certificate  itself.  C. 


To  the  Editor  of  ike  Legal  Observer, 

Sir, 
The  following  decision,  given  a  few  dnys  ago 
by  the  Chief  Justice  of  the  Common  Pleas,  may 
lie  of  some  practical  service  to  my  professional 

brethren. 

In  September  of  last  year,  the  defendant  be- 
ing  about  to  execute  a  cognovit,  procured  an 
attorney  (whom  I  have,  known  in  practice  for 
year's)  to  attest  the  execution  of  the  instrument 


READMISSION  OF  ATTORNEYS. 
[Last  day  0/ Easter  Term,  1840.] 


Bretherton,  James,  Gloucester. 

Bossey,  John  Meggit,  liowden,  York- 

Battiscombe,  Willinm  Henry,  Bristol. 

Barton,  George,  Rugby. 

Crampton,  John  Norman,  Rochester. 

Hayward,  Phillip,   14,    Buckingham    Street 

Strand.  ^ 
Knight;  James,  Burton-upon-Trent. 
Lamb,  William  Ellis,  Witney  and  Bdamptoa, 

Oxon. 
Leighton,  Thomas,  33,  Upper  King  Street, 

Bloomsbury. 
May,  Phillip,  15,  Elizabeth  Street,  Eaton  Sq. 
Thomas,  George,  Swansea. 
Wright,  'lliomas   Skeeles,    6,    Bocklerabarr, 

and  9,  Union  Street,  fikckfriar*s  Rond. 
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ATTORNEYS  TO  BE  ADMIITED. 
Trinity  Term,  1840. 

Clerke*  Name  and  Residence,  To  wh^m  articled  and  assigned, 

Arundeli,  James  Wbttton,  17,  Victoria  Road,    John  Thomas  Miller,  3,  Furnival's  Inn;  and 

Gloucester  Road,  Kensingion  ;  and  18,  New       James  Taylor.  15,  Furnivars  Inn  ;  assiji^ned 

Mitlman  Street.  to  Alfred  Bell,  59,  Lincoln's  Inn  Fielda. 

AsbtOB,  William  Henrr,  Stockport.  Charles  Hudson,  Stockport. 

Alman,  Michael,  BrisV)] ;  II,  New  Ormond    William  Bevan,  Brisitul. 

Street;  and  Hammersmith. 
Alderson,    Alfred,    189,  Fleet  Street  ;    and    Robert  Williams,  Carnarvon. 

OarnarroB. 
Arnold,  John,  the  yonnger,  Birmtn$rbam.  John  Arnold,  the  elder,  Birmingfham. 

Adney,  John,  Wool  Bridge,  near'Warebam,    Septimus  Smith,  Blandfurd  Forum;  assijnicd 

Dorset.  to  Thomas  Pearson,  Essex  Street,  Strand. 

Adamson,  William,  35,  Marchmont  Street ;    John  Adamson,    Newcaatle-upon-Tvne  ;    as- 

aod  Newcastle-upon-Tyne.  signed  to  John  Trotter  Brocket,  Newcastle- 

upon-Tyne. 
Baines,  John  Georfre  Fuller,  6,  Featherstone    Frederick  Hayward,  Needham  Market. 

Buildings  ;  and  Needham  Market 
Banner,  Edward,  6,  Sid  mouth  Street,  Regent    Matthew  Dobson  Lowndes,  Liverpool. 

Square ;  and  Toxteth  Park,  near  Liverpool. 
Bennet,  Wm.  Wooley  Leigh,  Oawcott,  Bucks.    Thomas  Heam,  Buckingham. 
Bolton,  Peter  Jones,'  8,  Prior  Place,  East  St.    Richard  Jackson,  Kinjfston-upon-Hull  ;    as* 

Walworth  ;  and  27,  Salisbury  Place,  Wal-        signed  to  William  Tredway  Clarke,  Great 

worth.  James  Street,  Bedford  Row. 

Beainifle,  Robert  Gray,  52,  Gloucester  Screet,    George  Babb,  Great  Grimsby,  Lincolnshire. 

Queen  Square;  and  Great  Grimsby,  Lin- 
colnshire. 
BelUionse,  Thomas  Taylor,  Wakefield,  York-    Thomas  Taylor,  Wakefield,  Yorkshire. 

shire. 
Baker, Thomafl,3,Meck'enburgh Terrace;  and    Samuel  Dukenfield  Darbishire,  Manchester; 

Manchester.  assigned  to  Thomas  Rainsford  Ensor,  South 

Square,  Gray's  Inn. 
Brown,  Joseph  Thomas,  30,  Russell  Square;    Michael  Clayton,  Lincoln's  Inn;  assigned  to 

and  52,  Tavistock  Square.  William     Strickland   Cookson,    Lincoln's , 

lun. 
Baiky,  Elijah  Crosier,  6,  New  Street,  Uromp.    James  Winter,  Norwich. 

ton;    Norwich  ;  and  King  Street,  Coveut 

Garden. 
Bennett,  John  William^  1,  Belgrave  Street,    Charles  Constable,  Symond's  Inn ;  assigned 

King's  Cross.  to    James    Joseph   Blake»    Essex   Street, 

Strand 
Burry,  John,  the  younger,  2,  Field  Court,    George  Humphreys,  Manchester. 

Gray's  inn ;  and  Alfred  Place,  Store  Street, 

Bedford  Square. 
Best,  William,  35,  Arundel  Street ;  Cambridge    James  Best,  Winchester. 

Street,  Edgeware  Road;  Bedford  Street, 

Bedford    Row ;    Warwick   Street,  Regent 

Street;  and  81,  Quadrant,  Regent  Street. 
Biirton,  William  Wanvick,  12,  Grove  Road,    Septimus  Burton,  Serle  Street. 

St.  John's  Wood. 
Cooper,  Charles,  South  Lambeth.  George  Streater  Kempson,  Abingdon  Street, 

Westminster. 
Copp,  Alfred,  136,  Grove  Street,    Camden    Matthew  Paramore,  Bridgwater. 

Town;  New  Bos  well  Court;  and  Jeffery's 

Street ,  Camden  Town. 
Childe,    Harry  Joseph,  5,  Salisbury  Street,    Joseph  Shipton,  Warwick ;  assigned  to  Wii- 

Strand  ;  and  Warwick.  liam  Edward  Buck,  Warwick. 

Cross,  Seth,  Barnsley,  Yorkshire ;  and  Trinity    Edward  Newman,  Barnsley,  Yorkshire. 

Terrace,  Borough. 
jCarter,  Alfred,   11,  Great   Ormond  Street,    John  Carter,  Coventry. 

Queen  Square ;  Pinley,  Warwickshire ;  and 

16,  Great  James  Street,  Bedford  Row. 
<^roft,  John,  1,  Hamilton  Terrace,  St.  John's    Charles    Richard    Roberts,    SeeUiing  Lane, 

Wood ;  and  3,  Compton  Street,  East.  Tower  Street. 

iTo  be  C9ntintied.'] 
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WMtn  e^vtutWax'i  Court. 

fRACTICB. — SOLICITOR  AND  CLIENT. — ORDER 

TO  PAT  COSTS. 


j1  MoticUor  having'  obtained  an  order /or  taxa- 
tion of  coits  afaimtt  his  client,  served  the 
latter  perionaSy  with  the  Master's  certifi- 
cate, and  tfterwards  obtained  offer  notice, 
an  order  on  the  client  to  pay  the  costs 
within  three  weeks  or  be  committed.  This 
order  was  not  served  on  thecfient  until 
efter  the  three  weeks  had  eapired :  Held, 
that  this  order  being  abandoned  and  spent, 
all  subsequent  orders  founded  on  it,  for 
enforcing  the  payment  of  the  costs  were 
irregular, 

Mr.  Russell  moved  for  the  dischnrge  of  an 
order  obtained  bv  Mr.  Chambers,  on  the  20th 
of  January  last,  bjr  which  several  orders  made 
in  May,  June,  and  November.   1839,  were 
discharged.    Mr.  Chambers  had  lieen  a  party 
in  the  cause  of  Duffields,  Elwes,  in  this  Court, 
and  Mr.  Wilton,  on  whose  behalf  the  present 
application  was  made,  had  been  his  attorney 
and  solicitor  in  that  and  other  matters,  and 
having  a  demand  for  costs  a^^atnst  ('hambers, 
he  obtained,  after  a  contest,  an  order  for  the 
taxHtion  of  his  bill  in  1838.    The  master  taxed 
he  costs  to  6//.  \0s.  4d.,  and  on  the  12th 
of  February   1839  Wiltun   served  Chambers 
personally  with  the   master's  certificate  and 
the  previous  order  for  taxation  and  payment, 
and  on  the  2d  of  May  following,  the  costs  not 
being  paid,  he  obtained  an  order,  in  pursuance 
of  notice,  on  Chambers  to  p;iy  the  taxed  costs 
within  three  weeks  from  that  day.  On  the  8th  of 
June,  after  the  three  weeks  had  elapsed,  the 
costs  not  having  been  paid,  the  order  of  the 
2d  of  May  was  served  on  Chambers,  and  the 
costs  were  demanded  but  not  paid.    He  was 
then  (on  the  8th  day  of  June)  served  personally 
with  the  four  day  notice  for  the  12th  of  tlie  same 
month,  that  the  Court  would  be  moved  for  his 
committal  to  the  Fleet,  unless  he  paid  the  costs 
in  the  mean  time.  That  motion  was  made  before 
the  Master  of  the  Rolls,  who  made  au  order 
on  Chambers  to  pay  the  amount  of  the  master's 
certificate  of  the  coats,  or  stand  committed ; 
that  order  was  personally  served  on  Chambers 
on  the  4th  of  November  last,  and  on  the  14th 
of  November  another  order  (which  was  dis- 
charged by  the  order  obtained  by  Mr.  Cham- 
bers) was  made.    It  recited  the  former  orders, 
and  then  stated  that  on  hearing  them   (the 
former   orders)  read,    it    was    ordered    that 
Mr.  Chambers  be  committed  until  he  paid  the 
said  costs  pursuant  to  the  orders  of  the  12th 
of  June  1839.  Mr.  Chambers,  though  personally 
served  with  notice  of  this  as  well  as  of  all  the 
former  motions  and  orders,  did  not  appear  by 
himself  or  counsel.    He  was  then  already  in 
the  Fleet  Prison,  and  receiving  large  sums  of 
money  under  an  order  of  this  Court.    In  the 
mean  time  a  vesting  order  was  obtained  under 


the  recent  act  of  parliament,  vesting  mil  his 
property  in  auignees  in  the  Insolvent  Debtor^ 
Court.  However,  on  the  20th  of  January  iMt, 
Mr.  Chambers  came,  in  pursuance  of  a  notice 
he  gave  of  a  motion  to  discbarge  for  irregu- 
larity, all  the  orders  obtained  by  Mr.  Wilton, 
for  payment  of  his  costs ;  the  irregularity  he 
complained  of  was,  that  the  order  of  the  2d  of 
May  1839,  was  not  served  on  him  until  after 
the  three  weeks  had  ezpured.  He  conceived  he 
bad  a  right  to  lie  by  all  the  time,  and  then 
come  rorward  to  discharge  for  irregularity 
orders  made  on  him  on  adverse  notice.  The 
learned  counsel  argued  that  the  order  of  the 
I2th  of  June  was  perfectiy  regular,  and  went 
into  a  distinction  between  the  practice  in  pro- 
ceedings for  payment  of  costs  lietween  P^y 
and  party,  and  between  solicitor  and  dient. 
If  Mr.  Chambers  had  appeared  to  the  motion 
of  the  12th  of  June  18^,  he  could  not  have 
stopped  the  order  then  made,  except  by  paying 
the  costs;  it  was  not,  therefore*  competent 
for  the  Court  to  discharge  that  order  after- 
wards, and  a  party  who  did  not  appear  on  notice 
to  oppose  a  motion  against  him,  ought  not 
to  be  heard  to  complain  of  irregularity.  At  all 
events,  it  was  his  duty  to  come  to  the  Court  to 
complain  as  soon  as  he  knew  of  the  irr^ularity, 
whereas  he  lay  by  until  the  20th  of  Jaooary  hi 
the  present  year.  He  submitted  that  the  order 
then  made  on  the  application  of  Chambers, 
discharging  Mr.  Wilton's  orders,^  ahould  be 
discharged  with  costs  for  irregularity. 

The  Lord  Chancellor,  stopping  Mr,  fFigram, 
who  was  for  Mr.  ChaiAbers,  said,  he  could  not 
agree  in  the   proposition,  that  if  one  pany 
I  takes  an  irregular  order,  then,   because  the 
other  party  aflected  by  it  does  not  come  to  the 
Court  to  oppose  or  aischarge  it,  such  order 
becomes  regular.    His  opinion  was,  that  all 
the  orders  obtained  bv  Mr.  Wilton  subsequent 
to  that  of  the  2d  of  JMay  were  irregular.    The 
first  order  was  on  Mr  Chambers  to  pay  the 
costs :  on  the  8th  of  February  1839,  the  master 
taxed  the  costs  and  gave  his  certificate,  and 
then  a  demand  was  made  forpayroent.  Nothing 
was  done  from  that  day  until  the  2d  of  May 
1839,  when  the  order  on  Mr.  Chambers  to  pay 
within  three  weeks  or  stand  committed  was 
made.    Then,  on  the  8th  of  June  foUovring, 
after  the  three  weeks  expired,  the  order  of  the 
2d  May  was  served,  and  no  payment  of  the 
costs  being  then  made,  the  order  of  the  12th 
June  1839  was  obtained  at  the  Rolls  on  the 
ground  that  the  order  of  the  2d  of  May  was 
not  complied  with.    No  notice  was  given  of 
that  order  to  Mr.  Chambers  until  the  time  of 
obeying  it  expired,  and  it  was  not  competent 
for  the  other  party  who  obuined  that  order, 
after  acting  on  it,  to  abandon  it,  and  rest  on  the 
subsequent  orders.    All  the  subsequent  pro- 
ceHliiigs  did  in  fact  rest  on  that  order  of  the 
2d  of  May  as  appeared  to  his  Lordship,  and 
nothing  being  done  on  that  order,  it  could  not 
be  made  a  ground  for  the  order  of  the  12th  of 
June.    Again,  the  order  of  the  12th  ^  June 
was  not  served  till  the  2d  of  November,  and 
on  the  14th  of  November  an  order  for  com- 
mitment was  made.    If  the  order  of  the  12th 
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of  June  could  not  stand,  the  order  of  the  14th 
NoFember  resting  on  it  could  not  stand. 
Nothin)^  was  done  between  the  parties  from 
the  12th  of  June  till  the  2d  of  November ; 
liter  all  this  negligence  and  irregularity,  when 
Mr.  Chambers  appeared  on  the  23th  of  January 
for  relief,  the  Master  of  the  Rolls  was  quite 
jostified  in  granting  it,  and  this  application 
must  be  refused  with  costs. 

The  costs  to  be  deducted  from  the  costs 
due  by  Mr.  Chambers  to  Mr.  Wilton. 

Eg  parte  fFilton,  in  Duffield  v.  Eiwes,  Sit- 
tings at  Lincoln's  Inn,  March  4th  1840. 


€ltiffn'ir  3Bftu6  9TUttitt  Cuttrt 

WARBAMT  OF  ATTORN BT. — ^ATTKSTATION.— • 
ATTORNBT  AND  CLIENT. 

jIn  aftometf  can  not  act  for  both  plamtif  and 
defendant  in  preparing  and  attesting  a 
warrant  of  aitornep,  and  if  he  does,  the  in- 
strument  mil  be  set  aside  pursuant  tol  Sf2 
Vict.  c.  110,  se.  9  ^  10. 

B,  Andrews  and  fF,  J.  Alexander,  shewed 
cause  against  a  rule  obtained  by  Crompton, 
calling  on  the  plaintiff,  W.  Hughes,  and  R. 
Rising,  to  shew   cause  why  the  warrant  of 
attorney  in  this  case  should  not  be  delivared 
up,  ana  the  judgment  signed  thereon  set  aside 
on  the  ground  of  no  attorney  having  been 
present  for,  on  behalf  of,  or  named  by,  or  at- 
tending at  the  request  of  the  defendant,  when 
the  said  warrant  of  attorney  was  signed ;  and 
that  the  same  was  not  attested  by  an  attorney 
for  the  defendant ;  and  also  on  the  ground  of 
the  said  warrant  being  void,  it  having  been 
obtained  by  usury  and  extortion,  and  why  the 
cl>8ta  of,  and  occasioned  by,  this  application, 
to  be  taxed  by  one  of  the  Masters,  should  not 
be  paid  by  the  plaintiff,  or  by  the  said  Messrs. 
Hughes  and  Rising,  to  the  defendant  or  his 
attorney ;  or  why  it  should  not  be  referred  to 
one  of  the  Masters  to  take  an  account  of  all 
monies  due  for  principal,  interest,  and  costs  on 
the  said  warrant  of  attorney  and  judgment; 
and  of  all  monies  due  from  the  defendant  to 
the  said  Messrs.  Hughes  and  Rising,  or  either 
of  them,  in  respect  of  the  monies  meniioned  in 
the  affidavits ;  and  why,  on  payment  of  what 
the  master  shall  find  due,  satisfaction  should 
not  be  entered  on  the  said  judgment;  and  why 
the  plaintiff  and  the  said  Messrs.  Hughes  and 
Riaing  should  not  deliver  up  to  the  defendant, 
on  ofttb,  all  securities,  books,  papers,  writings, 
and  documents  in  their  or  either  of  their  pos- 
aesaion,  belouging  to  defendant,  and  re-convey 
or  re  assign  to  the  defendant  all  his  estates  and 
property  mortgaged  to    the  plaintiff,  or  to 
Hughes,  or  either  of  them.    The  rule  was  ob- 
tadned  on  the  affidavit  of  Uie  defendant,  and 
which  stated  that  he  was  possessed  of  freehold 
and  other  estates  in  the  county  of  Gloucester, 
of  3,000/.  a-year,  on  which  there  was  a  mort- 
gnge  for  40,000/.,  and  that  in  the  present  year, 
having  occasion  far  2,000/.,  he  was  introduced 
to    W.  Hughes  by  one  Featherstonehaugh,  a 
chemiat  at  Worcester,  and  that  Hughes  carried 


on  the  business  of  an  attorney  with  one  Robert 
Rising.  It  was  further  sworn  that  Hughes  and 
his  partner  stated  that  they  could  not  procure 
the  money  unless  they  were  granted  tttll  au- 
thority to  pay  off  all  defendant's  mortgages,  to 
which  defendant  assented,  and  gave  Hughes 
his  note  of  hand  for  2,000/.,  and  also  executed 
a  deed  of  mortgage  for  2,000/.,  upon  which 
Hughes  paid  a  debt  of  the  defendant's  to  Fea- 
therstonehaugh, and  gave  him  a  sum  of  about 
900/.,  as  and  for  the  remainder  of  the  said  in- 
tended loan  of  2,000/.,  after  deducting  interest 
and  discount.  In  conseauence  of  an  appoint- 
ment between  Rising  ana  the  defendant,  they 
met  at  an  hotel  in  Covent  Garden  in  the 
month  of  June,  when  Rising  stated  he  had  ob- 
tained 5000/.  from  his  brother  in  Norfolk,  but 
that  the  defendant  must  execute  a  warrant  of 
attorney,  which  Rising  produced  completely 
ready  for  signature,  as  a  collateral  security  for 
the  5,000/.,  on  a  mortgage  deed  of  defendant's 
estates,  by  Wm.  Rising,  the  brother  of  Robert 
Rising.  The  defendant  in  his  affidavit  denied 
having  seen  the  warrant  of  attorney  previous 
to  executing  it,  or  that  it  was  perused  by  any 
one  on  his  behalf,  and  that  Robert  Rising  only 
pud  him  the  sum  of  4,000/.,  in  full  satisfaction 
of  the  loan  of  5,000/.,  expressed  to  be  secured 
on  a  mortgage,  retaining  1,000/.  as  a  commis- 
sion thereon^  and  that  according  to  his  belief, 
Robert  Rising  acted  as  the  attorney  of  his  bro- 
ther, and  that  no  other  attorney  acted  in  the 
transaction. 

B,  Andrews  and  Alexander  shewed  cause 
for  Wm.  Rising,  contending  that  from  (he  de- 
fendant's affidavit  it  appeared  that  Hughes 
and  Rising  were  the  defendant's  attorneys,  and 
that  there  was  no  usurv,  according  to  his  own 
statement.  William  Rising  in  this  instance 
was  an  innocent  partv,  who  advanced  his 
money  on  the  faith  ot  this  instrument.  In 
Dagnall  v.  fVigley,^  in  which  a  broker  agreed 
with  the  defendants  to  get  their  bills  dis- 
counted, and  that  he  should  retain  the  exorbi- 
tant brokerage  of  10«.  per  cent,  but  he  was  not 
to  advance  the  money,  nor  was  his  name  on 
the  bills,  it  was  held,  that  a  bill  accepted  by 
defendants,  and  negociated  by  the  broker  on 
these  terms,  could  not  be  avoided  within  the 
statute  of  12  Anue,  r.  16,  as  for  a  usurious 
consideration.  The  case  of  Jonee  v.  Davison^ 
was  also  in  point.  In  Rice  v.  Linsted,^  it  was 
held  that  the  defendant  should  exercise  a  free 
and  unrestrained  choice  in  sending  for  some 
person  who  shall  act  as  his  attorney;  and  that 
choice  had  been  exercised  here.  Hutson  v. 
Hutsonfi  Todd  v.  Gompertz,^  and  fFalker  v. 
Gardiner,^  between  which  cases  and  the  pre- 
sent, no  analoi^v  existed.  Masim  v.  Kiddlejs 
was  distinguishable  from  this  case.  There  the 
defendant  did  not  go  to  the  attorney  as  his  own 
attorney,  but  at  the  agent  of  the  other  side. 
In  respect  to  the  latter  part  of  the  rule,  the 
proper  remedy  wat  a  bill  in  Chancery. 

a  11  Ea.43;  2  Camp.  33. 
b  Holt's  N.  P.  C.  256.       c  7  D.  P.  C.  155. 
*  7  T.  R.  7.  «  6  D.  P.  C.  296. 

'4fl.  &Ad.371.      a5M.&W.  513. 
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Sir  fT.  Foilett  and  R.  V.  Richards  contended 
on  behalf  of  Huj^hes  and  Risinf^,  the  attorneys, 
that  all  which  the  act  required  was,  that  there 
should  be  an  attorney  present  for  the  defen- 
dant,  named  by  him,  and  attendin^^  at  bis  re- 
quest. 

CrettweU  and  Crompton  in  support  of  the 
rule. — ^Tbere  is  no.  affidavit  from  wm.  Risioj^ 
of  his  having  advanced  the  money,  and  he  does 
not  deny  that  Robert  Risin^c  was  his  attorney. 
fFalker  v.  Gardiner  and  Mason  v.  Kiddle  were 
analogous  cases. 

Cur.  adv.  eult. 

Patteson,  J. — ^This  was  a  motion,  amongst 
other  things,  to  set  aside  a  warrant  of  attorney 
and  judgment,  upon  the  ground  that  the  re- 
quisites of  1  &  2  Vict.  c.  110,  ss.  9  &  10.  had 
not  been  complied  with.  Taking  the  facts  in 
the  most  favourable  light  for  the  plaintitf,  they 
appear  to  be  as  follows:  The  warrant  of 
attorney  was  one  of  several  securities  given 
upon  a  loan  of  5,000/.  by  the  plaintiff;  it  was 
attested  in  the  proper  form  by  the  plaintid^s 
brother,  an  attorney  at  Worcester,  who,  to- 
gether with  his  partner,  had  for  some  months 
had  the  management  of  the  defendant's  affairs : 
the  witness  was  the  attorney  of  the  defendant 
generally,  and  particularly  in  this  transactitm ; 
and  on  his  informing  the  defendant  that  it  was 
necessary  he  should  have  some  other  attorney 
present,  named  by  him,  to  explain  the  meaning 
of  the  instrument,  the  defendant  refused,  say- 
ing, *'  you  are  mv  attorney,  and  I  will  have  you 
only."  But  it  also  appeared  that  the  attorney 
had  prepared  the  warrant  of  attorney  and 
other  securities  for  the  protection  of  his  bro- 
ther  the  plaintiff*,  and  was  beyond  all  doubt 
acting  for  the  plaintiff  in  the  matter  as  well 
as  for  the  defendant;  and  the  question  is, 
whether  his  so  acting  prevented  him  from 
being  a  good  witness  under  the  statute  in  ques- 
tion. The  recent  case  of  Mason  v.  Kiddle, 
following  up  former  decisions,  has  estal»]ished 
the  doctrine  that  the  attorney  attending  for  the 
defendant  must  be  a  person  other  than  the  at 
torney  acting  for  the  plaintiff.  It  is  true  that 
in  that  case,  the  witness  acted  first  as  attorney 
for  the  plaintiff,  and  afterwards  for  the  defen- 
dant. Here,  the  witness  was  attorney  for  the 
defendant  in  the  first  instance,  and  superadded 
the  character  of  attorney  for  |he  plaintiff  in 
this  particular  transaction.  I  think  that  the 
difference  is  quite  immaterial.  1  do  not  say 
that  it  was  necessary  that  any  attorney  fur  the 
plaintiff  should  have  been  present.  If  the  do- 
cument had  been  preparea  by  some  one  else 
and  sent  to  the  defendant's  attorney  to  pro- 
cure his  client's  signature,  he  not  charging  the 
plaintiff,  or  acting  for  him  in  any  other  manner. 
It  might  have  been  good.  But  I  am  satisfied, 
upon  the  affidavits  in  this  case,  that  the  witness 
acted  as  attorney  for  both,  and  that,  I  am  of 
opinion,  is  contrary  to  law.  Great  inconve- 
nience was  supposed  to  be  likely  to  result 
from  the  Court  thus  holding ;  for  it  was  said 
to  be  very  common  in  the  country  that  an  at- 
torney had  clients  wishing  to  lend,  and  clients 
wishing  to  borrow ;  that  warrants  of  attorney 
are  common  securitiea  on  loans,  and  that  if 


two  attorneys  mnst  always  be  concerned,  it 
would  be  necessary  to  expose  the  client's 
affairs  to  a  stranger.  Such  an  exposure  will 
be  necessary  to  the  extent  of  obliging  the  bor- 
rower to  send  for  some  other  attorney  to  ex- 
plain and  attest  the  warrant  of  attorney,  if  the 
lender  chooses  to  have  such  a  security,  but  no 
further;  and  without  his  doing  so.  there  is 
great  danger  that  he  will  not,  in  many  cases, 
have  the  protection  intended  by  the  statute. 
On  the  defendant's  refusal  to  have  anuther 
attorney  in  this  case,  Mr.  Rising  ought  to  have 
told  him  that  the  warrant  of  attorney  woold 
not  be  binding  unless  he  did,  and  that  the 
money  could  not  otherwise  be  advanced.  For 
these  reasons  I  am  of  opinion  that  this  rule 
must  be  made  absolute,  so  far  as  regards  the 
setting  aside  the  warrant  of  attorney  aud  judg- 
ment. This  decision  proceeds  upon  the  sup- 
position that  the  plaintiff  really  advanced  the 
money,  upon  which  fiact  some  doubt  wu 
thrown,  principally  on  account  of  the  plaintiff 
not  making  any  affidavit.  This  is  material  with 
reference  to  other  parts  of  the  role.  The  con- 
duct of  the  attorney,  as  disclosed  by  the  afi- 
davits  on  both  sides,  appears  to  me  very 
reprehensible ;  for  it  is  sworn  and  not  denieo, 
that  there  was  a  bargain  between  him  and  the 
defendant,  that  he  should  receive,  and  did  re- 
ceive, a  most  exorbitant  sum  for  hia  cooimis- 
sion  and  trouble  in  this  loan  of  5,(MK>/.,  and  in 
a  prior  loan  of  2,000/.,  by  the  attorneys  them- 
selves ;  but  the  plaintiff,  the  lender,  is  not  im- 
plicated in  those  matters,  and  I  have  no  power 
to  deal  with  the  mortgage  deeds  or  any  secu- 
rities except  the  warrant  of  attorney,  nor  to 
order  any  account  to  be  taken  by  the  master 
l>etween  the  plaintiff  and  defendant,  or  that  the 
attorneys  should  deliver  up  the  securities  wbieh 
tliey  hold  for  the  plaintiff;  nor  can  J,  upon 
this  rule,  order  any  such  inquiry  as  bet%veea 
the  defendant  and  the  attorneys  considered  u 
his  attorneys.  The  rest  of  the  rule  therefore, 
must  be  discharged,  and,  according  to  the  ge- 
neral practice,  this  would  be  with  costs,  be- 
cause the  rule  has  asked  too  much ;  but  as  in 
this  case,  the  plaintiff  has  made  no  affidavit 
and  the  circumstances  are  very  suspicious  u 
to  his  having  really  advanced  any  money  at  all, 
and,  as  the  rule  succeeds  in  that  pan,  I  am  of 
opinion  that  no  costs  on  either  side  ahoold  be 
allowed. 

Rule  accordingly. — Risings,  Doiphm,  H.T. 
1840.    Q.B.P.  C\ 


COURT  OF  'QUEEN'S  BENCH, 
IIM  ^/»rt7,  1840. 

OKDBR  OF  BUSlirBSS. 

The  Court  will,  during  the  first  four  dayi  of 
the  next  term,  take  Motions,  and  the  Peremp- 
tory Paper ;  and  should  the  whole  of  the  Mo- 
tions for  New  Trials  Nisi  not  be  heard  within 
the  four  days,  when  they  are  all  diapoaed  of 
will  proceed  with  the  Special  and  Grown 
Papers  on  the  usual  days,  and  eT«ry  open  day 
the  New  Trial  Paper. 


Couse  Li$ts,  Easter  Term,  1840. 
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WMxt!  €iKxutXlar,'~^iK9  C^anrrllor. 


Judgments. 

Attorney  Gen.  ▼.  Pearson,  appeal 
Attorney  Hen.  v.  Wilnon,  ditto 
Ward  ▼.  Painter,  appeal 
Hawksworth  v.  Brammell,  ditto 
Kasum  t.  Appleford,  ditto 
Swain  v.  Pratt,  erons.  ^/ur,  dirt, 
Maond  v.  Allies  1^,^^.  , 
Ditto  V.Cooke    J^* 
Attorney  Gen.  v.  Earl  of  Stam- 
ford, cause 
Mnsgrare  y.  Newton,  eauie 
AtL  Gen.  ▼.  Boston,  2  appeals 
Wormald  v.  Mackintosh,  appeal 
Mortimer  ▼.  Fraser,  ditto 
Brent  t.  Brent,  ceaue 
Davies  t.  Cooper,  ditto 
Ibbottson  V.  Ibbottson,  caiueF. C. 
Archer  y.  Slater,  ditto  F.  C. 
Att.Gen.  r.  Nethercoat,  dftto  F.C. 
Dooper  ▼.  Emery,  exam,  V,  C, 

Pleat  and  Denmrrert, 

S.  O.  Fol^  ▼.  Hill,  plea 
Turner  ▼.  Hill,  demarrer 
Ditto  ▼.  Tyacke,  ditto 
Ditto  y.  Borlaae,  ditto 
Ditto  ▼.  Harvey,  ditto 
Ditto  T.  Cairoe,  ditto 
Cotman  v.  Orton,  ditto 
Soley  T.  Coates,  2  denntrrert 
Bignold  r»  Audland,  demurrer 
Nicholson  r.  Peile,  ditto 
Forman  y.  Neyill,  ditto 

Rt'hearingt  and  Appenit, 


^  Shenrood  y.  Storer,  appeal 
-g   I  Tacker  y.  Stone,  ditto 
"S  <  Blanchard  y,  Cawthome,  do, 
^   I  Ashton  y.  Milne,  ditto 

V  Gambia  y.  Gambier,  appeal 
S.  O.  Barratt  y.  Howard,  ditto 
S.  O.  Attorney  General  y.  Brent- 
wood, a/yira/ 
S.  O.  Dixon  y.  Oixon,  appeal 
S.  O.  Dearman  y.  Wyche,  ditto 
r  Pym  y.  Lockyer,  ditto 
J  Ditto  y.  Ditto 
(^  Ditto  y.  Brunakill,  n^tpl,  ditto, 

Fitcher  y.  Faithfal,  i^ipeal 
WOliams  y.  Owen,  ditto 
Caaaon  y.  Greenroyd,  ditto 
Walker  y.  Edwards,  ditto 
Clapton  y.  Bulmer,  ditto 
Att.  Gen.  y.  Fishmonger's^ 

Knesewortn  sr 
Charity       J 
Att.  Gen.  y.  Do. (Preston's  1  ^|,^ 
Charity      j 

Eatter  TVrm,  1840. 

Wednesday,  15th  April— Motions 
Tliursday,  16th  April 


Almted 
1830 


Cautetf/urther  Directions,  and 
Exceptions, 

Newham  y.  Umbrell 
Villiersy.  Flint 
Pelham  y.  Towne 
Knott  y.  Chamberlain 
Price  y.  Smith 
Scaife  y.  Scaife 
Orred  y.  Shuttle- 
worth 
Leonard  y.Cham- 

bers 
Garrett  y.  CockerelH 
Doyehill  y.  Barnet       m 
Codrington  y   Lyne  I  ^ 
Delfosse  y.  Bntler     ^"9 
BailiflF,  Ac,  of  East     i 
Retford  y.  CotUm    3 
Penmddocky.  Watts  J 
Morrison  y.  Roberts  ^  e« 
Dixon  y.  Robinson       |  S 
Brown  y.  Gaabert        yjZ 
Stone  y.  Stewart  fB 

«  /  Woodman  y.  Boatock  I  j 
^  \  Bolton  y.  Barnes        -^  < 
Baring  y.  Theobald 
Kynaston  y.  Capper 
Edwards  y.  Rutherford 
Roberts  y.  Lee 
Pimer  y.  Mifflen 
Clarke  y.  Clarke 
Adams  y.  Brine 
Best  y.  Bayley 
Ponget  y.  Chamhers      ) 
Janaway  y.  Williams 
Ballard  y.  Triggs 
Morris  y.  Wilson,  /kr.  dirt, 

and  cottt 
Hamilton  y.  Williams 
Yarnold  y.  Varnold,  exviu., 

/kr,  dirt,  ^  cotts 
Underwood  y.  Cole 
Bosanquety.  Bttmand,/Mr^ 
tker  dirertions 
V  Weeks  y.  Baron 
S.  O.  Hancock  y.  Teague,  exans, 
S.  O.  Nochells  y.  Lingham,  do, 
S.  O.  Barratt  y.  Howard,  exont. 

C  Lacon  y.  Waterton 
Abated  <  Clobery  y.  Herring 
(,  Folland  y.  Lamotte 
S.  O.  Harrey  y.  Leaf 
S.  O.  Arnold  i,  Hardwicke 
Abated  Hinxman  y.  Sadler 
S.  O.  Griffith  y.  Richards 
S.  O.  Reecc  y.  Taylor,  exceptiemt, 

two  tett 
S.  O.  Bryant  y.  Beale,  3  cautet 
Abated  Flight  y.  Lake,  exceptions 
G  rk  S  Wilson  y.  Beddard 
^•"*  J  Ditto  y.  William 
Abated  Cochrane  y.  Cnrlewis 
S.  O.  Weatherall  y.  Brown,  /kr- 

tker  direetiont  if  cottt 
S.  O.  Fermor  y.  Breeds 
Abated  Stiff  y.  Simmonds 
S.  O.  Trought  y.  Trought 


Abated  Griffith  y.  Browne 
S.  O.  Edwards  y.  Lloyd 
Abated  Sewell  y.  Murray 
Abated  Manistre  y.  Vines 
S.  O.  Hiissey  y.  Bickerton 
Abated  Richards  r.  Comniina 
S.  O.  Heaton  y.  Blair,  extmt. 
Abated  Phillips  y.  Edwards 
S.  O.  Clongh  y.  Bond 
Abated  Att.  Gen.  y.  Laslett 

„     Powell  y.  Bettiss 

„    Woodforde  y.  Woodforde, 
tsDo  causes 

„    Bowers  y.  Sherman,  .Acr- 
ther  directions  and  costs 

„    Rowlings  y.  Solomons 

„    Hill  y.  Stephenson 

„    Gordon  y.  Robley 

„    Fox  y.  Beedham 

,,    Gooch  y.  Wilson 

„    Barton  y.    Jayne,   ai  cEr- 
fendanVs  request 

„    Shale  y.  Hodson 
S.O.L.C.  Swaine  y.  Pratt,  yiir- 

ther  directions 
Abated  Harrell  y.  Tarn 

,,     Haylar  v.  Field 

,,     Barton  y.  Jayne 
S.  O.  Sharwood  y.  Maine 

„    Neate  y.  Pink 

{Jackson  y.  Pickering 
Ditto  y.  Ditto,  by  order 
S.O.L.C.  Davison  y.  Cutler,.^- 

ther  directions 
Abated  Orton  y.  Richdale 
„    Griffiths  y.  Aldersey, /ir. 
dirt,  4r  costs 
tni  Bnrrough  y.  Philcox,  tlo, 
*  }  Lac^  y.  Ditto,  cause 
,,  EI.  of  Falmouth  y.  Alderson 
Abated  L.  C.  Temple  y.  Duke  of 

Buckingham 
S.O.L.C.  Lewes  y.  Tipton 
Abated  Breeze  y.  Hawker 

„    Long  y.  Thomson 
L»C.  Slater  y.  Rumsey 
Abated  Robson  y.  Noel 
S.O.  Loftus  y.  Thomas,  exceptiani 
Abated  Chambers  y.  Green 
Abated  L.  C.  Wegg  y.  Ld.  Petre, 

at  requett  f^deft. 
S.O.L.C.  Wartoaby  y.  Shuttle- 
worth 
Abated  Burnett  y.  Booth 

,,    Willatts  y.  Marchant 
S.O.L.C.  Moore  y.  Roe 
T    Q  <  Jones  y.  Roherts 
'  \  Jones  y.  Jones 
„  Langley  y.  Fisher 
V.C.  Yate  y.  Ricardo 
S.O.  Vickery  y.  Gumey 
V.C.  Perry  y.  Tanner 
„  Ellb  y.  Attorney   General, 

further  direetiont  if  cottt 
„  Vaughan  y.  Headfort 
„  Watkins  y.  Brent,  at  dtfen^ 
dant*t  repbest 
«r  p  r  Melyllle  y.  Preston,  Etecon 
^•^'IMelTUley.  Preston 
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V  C.  Gammersall  y.  Ansted,  /icr- 
tJker  directions  and  costt 
**    Honghton  ▼.  Houghton 
y,   Hodgkinson  v.  Walley 
y,  Logan  ▼.  Smith 
,,   Sidney  v.  Ranger,  exom. 
„  Turner  ▼.  Trelawney 
Abated  L.C.  Campbell  ▼.  Fleming 
L.C.  Wildes  y,  Dalies 
S.O.L.C.  Swan  y,  Bowden 
V.C.  St.  John  V.  ChampnesB,  ex 
ceptiont 
„  Thomas  y,  Swanwick,  Jur- 
ftartker  direetiont  and  cottt 
„   Bamwdly  pauper  ▼.  Cooke, 

de/endant't  request 
„   Brown  y.  Oavenport,  esans,, 
/ur»  dirs.  ^  costs 

{Hunter  ▼.  Judd,  fur.  dirs, 
amd  petition 
Ditto  y.  Ditto,  cause 
„   Pitman  r.  Lockyer 
„  Taylor  v.  Fiaher 
,,  aft.  Tm.  Graces  y.  Burgess, 

at  drfendani*s  request 
„   Milner  y.  Singleton 
,,  Crowfoot  ▼.  Mander 
„   Holroyd  v.  Jackson 
,,  Attorney  General  v.  Stone 
Qik  r  r<   SPearsev.  Brooke 
^•"•'^•^- J  Ditto  T.Bryan 
L.C.  Williams  v.  Vauhouae 
„   Lozon  V.  Pryse 
„    Ashbee  ▼.   Ashbee,  further 

directions  ami  costs 
„  Williams  ▼.  Oorbet,  excep- 

tions,  three  sets 
„  Walton  ▼.  Morritt 
T.  Tm.  L.C.  Hobby  v.  Collins 
L.C.  Pritchard  y.  Pritcbard 

„    Miller  y.  Little,  exceptions 
Abated  L.  C.  Bryan  v.  Twigg, 

exceptions 
L.C.  Bazalgette  ▼.  Kirlew 
„  West  y.  Funge 
„   Emmott  ▼.  Hallatt 
„   Hull  ▼.  Radcliffe 
,,  Rmmott  ▼.  Brownjohn 
„  Salter  v.  Partridge 
„   Ackers  ▼.  Shakspear 
„  Tapscott  r.  Newcombe 
„   Matthews  y,  Wyburn 
,,   Caldecott  y.  Caldecott 
„  Westover  y.  Foster 
,,  Groom  v.  Chambers 
Abated  Nail  ▼.  Punter 
„  Webber  ▼.   Bolitho,  at  re- 
quest  of  dtfendant 
Wait  ▼.  Horton 


9> 


L 


Marshall  v.  Marsh 
Isaac  ▼.  Russell 

„  Boys  y.  Trapp 

„   Loreland  r.  Maxey 

„  Tarbuck  y.  Martin 

„  Jerroise  ?.  Winn,  exceptionSf 
2  sets 

,f   Ball  y.  Barber,  exceptions 

,,  Bullivant  v.  Taylor,  ditto 

„   Marshall  ?.  Marsh 

„  Wood   y.  Lambirth,  excep- 
tions and /urther  directiom 

„  Grant  y,  Hutchinson 

„   Hurler.  Sweet,  further  di- 
rections  and  costs 

99  Peacock  ▼.  Stockford,  ditio 


L.C.  Metcalfe  y.  Warrington,  .^- 
ther  directions  and  coste 

„  Htilme  y,  Hulme,  ditto 

„  Holmes  ▼.  Upton 

„   Field  7.  ChurchtU 

„   Logan  ▼.  Baines 

,9  Crutchley  f.  Gardner 

„    Rogers  7.  Frank 
V.C.  De  Deauvoir  v.  Rhodes   . 
Morrell  ▼.  Owen 


Robinson  v.  Milnefl 


if 


„  Inge  V.  Inge 

„  Coulton  ▼.  Middleton 

„  Joyce  r.  John 

„   Edmunds  y.  Nixon 

„  Smith  V.  Poole 

„   Parry  v.Pugh 

„  Perfect  ▼.  Reynolds 
Herring  ?.  Cloberry 
Bailiffs  of  Bridgnorth  T.Col- 
lins 
Pritt  V.  Clay 
Williams  v.  StreUy 
Child  y.  Knight 

Curteis  r.  Kenrick,  far  din.  Sfcs, 
TaUm  V.  Williams 
Sutherland  v.  Abington 
Baxter  v.  Atkinson 
Brandon  v.  Budgen 
Inge  y,  Inge 
Buckeridge  ▼.  Glasse 
Dandridge  y,  Besley 
Robinson  v.  Myers 
Allday  r.  Fletcher 
Hazell  ▼.  Peltifer, /kr.  dirs,  Sf  cs, 
Jones  y,  Winwood,  ditto 
rWastell  V.Leslie/ 
\  Ditto  ▼.  Carter    S 
Rabbetts  v.  Reeves 
Eedes  v.  Eedes,  2  causes 
Smith  V.  Smith 
Boddington  ▼.  Woodley 
Jackson  v.  \Voolley,  /urther  di- 
rections and  costs 
Ingle  r.  Neale,/Kr.  dirs.  Sf  costs 
Blathwayte  ▼.  Taylor 
Johnson  v.  Child 
Eyles  y.  Caulcntt 
Hughes  V.  Cooks 
Butcher  ▼.  Jackson 
Crosse  v.  Bedingford 
Attorney  General  7.  Glynn 
Nicholson  v.  Horsey 
FuUwood  V.  Dowding 
Pelbam  v.  Turner,  at  req,  deft, 
Kurdett  ▼.  Spencer 
Robinson  v.  Williams 
Runcimau  v.  Still  well 
Bannatyne  v.  Leader 
Mann  r.  Boys 
Thompson  v.  Dny 
Long  ir.  Bush 
Capron  v.  Sansum 
Pearse  v.  Matthews 
Brandon  y,  Budgen 
Littlehales  v.  UoUis 
Lee  ▼.  Ibbotson 
Sellers  ▼.  Threlfall 
Rowlls  7.  Croft 
Jones  7.  Jones 
French  7.  French 
HaU  7.  Cook 

Brown  7.  Brown, ykr.db'^.  t(  costs 
Muore  7.  Moore,  exceptions 9  Sfdo, 


Freeman  7.  Moreley /icr/Acr  di- 


Attorney  General  7.  Mathie,  ex- 
ceptians  ^  ditto 

Jones  7.  Jones, /kr.  dirs.  4-  cosU 

Waters  7.  Stephens,  ditto 

Bainbridge  7.  Blair,  /krtier  A- 
rectians  and  costs 

Burrows  7.  V'enablea,  ditio 

Tritchley  7.  Williamson,  dUto 

Freeman  7  Biers,  .^.der^.  ifcs. 

Trelawney7.  Roberts,  exc^Hams 
and  ditto 

Tatlock  7.  WellingB,  Jurthar  £- 
rations  and  costs 

Noel  7.  HoaX,  exceptions 

Sinkler  7.  Crotch,  ditto 

Fletcher  7.  Northcote,  excepHom 

Mdland  7.  Gray,  dUito 

Luckes  7.  Frost, /iBr.  dirs.  4-  tests 

Bamaby  7.  Filby 

Runoeman  7.  Stilwells,  Jurtker 
directions  4r  costs 

Bartnim  7.  Bartmm 

CoUett  7.  CoUett 

Smith  7.  Pugh 

Gw}'nne  7.  Lloyd,  ,^.  d'rs. 

Hughes  7.  RogerB,/iir.  tBrs.  ^  c$. 
$Ward7.  Swilt     1    ..,, 
?  Ditto  7.  Lucas     /^•''*' 

Marshall  7.  Allinson,  ditto 

Mayor  of  Tenby  7.  Att.  General 

Jones  7.  Lowe,y%cr.  dirs. 

Cotman  7.  Orton 

Thomas  7.  Jones 

Brunt  V.  Swindell , /iir.  t&rs.ifcs. 

Johnson  7.  Reynold 

Blundell  7.  Gladstone 

Attorney  General  7.  Cradock 

Williamson  v.  BUin 

Buckle  V.  Harris 

Jones  7.  Smith 

Webb  7.  Whitehead 

Towgood  7.  Andrews 

Hodgson  7.  Middleton 

Attorney  General  v.  Corporation 
of  Bridgewater 

\  Attorney  General  7.  West 

}  Ditto  7.  Palmer 

Hill  7.  Smith 

Jnmpson  7.  Pitchers 

Fry  V.  Fry 

Anderton  7.  Walker 

Pulsford  7.  Becham 

Taylor  7.  Earl  of  Harewood 

Gibbs  7.  Gregory 

Newman  7.  Howard 

Coppcn  7.  Gray 

Jeve  7.  Maish 

Payne  7.  Bristol  and  Bzeter  Rail- 
way 

Mai  pas  T.  Cawley 

Beaman  7.  He waon 

Newell  7.  Hickiabotliani 

Gray  7/Maiiibray 

Hay  ward  7.  Goodchild 

Moody  7.  Hebbard,  pauper 

Barrow  7.  Doke  of  Norfolk,  at 
defendant  srequesi 

Maitland  7.  Baleamn 

Bucknall  7.  WHlment, /mrtker  di- 
rections and  cosis 

Boulton  7.  Boulton,  diii» 

Utterton  v.  Robins,  esccepti&u* 

Terrell  7.   Mattliewa,    cjrceptwms 
andfwrtherdi  rtctivns. 
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Telford  t.  Kymer 

Webb  F.  Qrace,/ur.  din,  if  eotU 

{Jones  V.  Cbamben,  dUto 
Ditto  y.  Ditto,  emue  by  order 
Coape  ▼.  Forbeg 

Sillick  V.  Bootb,  yiir.  dirt.  4r  cn«/« 
Cbafey  r,  Seijesnt 
Edwards  t.  WUUams 
Drever  ▼.  Dorien 
Guy  ▼.  Sbarp 
Bmndrett  ▼.  Jooes 
Gibson  ▼.  Bent,  esomt,  ^/kr,  dirt, 
Sberwood  7.  Walker 
Newman  ▼.  Willtams,  /Striker  di- 

reetimf  4r  cottt       « 
Joy  ▼.  Bircb 
Hitchcock  ▼.  Clendinen 
Lane  ▼.  Durrant 
Collingridge  v.  Cook 
Hastings  ▼.  Gace 
Morris  7.  Smith 
Precdyv.  Baker 
Bamford  ▼.  Kershaw 
Ord  y,  Lyon 
Hodges  ▼.  RomiBy 
Marks  t.  Locke 
Hawley  ▼.  Edwards 
Attorney  General  t.  Wilson 
Ashbrook  ▼.  Brainbridge 
Jenkins  ▼.  Cross 
Price  y.  Blackmore 
Jennens  v.  Jennens,  exceptiant 
Foley  ▼.  Hill,  esoeptimu 
Earl  of  Falmouth  ▼.  Tnmer 
Bealy  ▼.  Curling 
Bushnell  ▼.  Bnshnell 
Collins  T.  Presdee 
Oruggen  ▼.  Parke 
Hawksworth  ▼.  Brammall 
Beaomont  y.  Binns 
Mighell  y,  Lashmar 
Hodgetts  ▼.  Lord 
Sowter  ▼.  Bowden 
Yemms  y.  Williams 
Hobson  ▼.  Page 
Dntton  ▼.  Haslam 
Owen  T.  Dickenson 
Lrf>we  ▼.  Pennington 
Costa  y.  Albertazu 
Palmer  ▼.  Thatcher 
Smith  ▼.  Dannah 
Evans  ▼.  Jones 

Att.  Gen.  y,  Mathie,  ai  rtq.  deft. 
Vist  Ashbrooke  ▼.  Brainbridge 
London  &  Birmingham  Railway 

Company  ▼.  Winter 
Benson  v.  Elmhirst 
Corsbie  y.  Free 
Bndd  y.  Grundy 
Prince  t.  Bird 
Heale  y,  Heale,  3  caiMe» 
Beresford  ▼.  Bishop  of  Armagh, 


Jennens  t.  Jennens,  exct/ttiant 
Creswick  ▼.  Antrobiis,yiir/A«r4ft'- 

reetient  i^  cottt 
Parker  ▼.  Vernour 
Fttrae  v.  Sharwood,  2  cautet 
Mills  V.  Hudson,  ai  defk't.  reqtutt 
Hailiday  y.  Be8t,/hr.  dirt, 
Turnor  ▼.  Tumor 
Richards  v.  Earl  Macclesfield,  er- 

eepiioikt 
Gregory  t.  Creswell 
Conntess  Bridgwater  ▼.  Yardley 


Cobbe  y.  Lowe 

Allen  V.  Rogers 

Loader  ▼.  Lawrence 

Mqs.  Bute  ▼.  Thompson 

Jefferys  ▼.  Jefferys 

Dangerfield  ▼.  Erans 

Brown  ▼.  Thorpe 

Cole  V.  Davey 

Att.  Gen.  t.  Bosanquet 

Heurtelonp  ▼.  Biggs 

Waters  r.  Waters 

Elliott  r.  Reynolds 

Coster  ▼.  Ward 

Cogger  ▼.  Byers 

Horsenell  ▼.  Taylor 

Thompson  ▼.  Scale 

Goldsmid  ▼.  Drewe 

Knowlys  ▼.  Madocks 

Hartley  ▼.  Reynolds 

Mackereth  ▼.  Dunn 

Prentice  ▼.  Phillips 

Protheroe  y.  Protheroe 

Holland  v.  Gwrnne 

Vickers  v.  Hard  wick 

Ward  ▼.  Alsager 

Ward  V.  Ward 

Raxworthy  ▼.  Razworthy 

Martin  ▼.  Whichelo 

Morse  ▼.  Tucker 

Sandys  ▼.  Long,  ai  defVt  reqm/ett 

Attorney  General  y.  Salter's  Co. 

Cropper  ▼.  Crosby 

Hawley  r.  Powell 

Inglis  ▼.  Forbes 

Swain  v.  Pratt 

Dorrien  v.  Driver,  exceptient  and 

further  directUmt 
Browne  r.  Browne y«r/Aeri/ir«C' 

tiont  and  petition 
Thompson  r.  Blades 
Crighton  v.  Blink 
Evans  r.  Williamfl,  fkr.  dirt,  if  ct, 
Alexander  V.  Poster,  exceptUmt 
De  la  Hooke  ▼.  Hill 
Baldwin  ▼.  Rogers,  yicr. 
Comber  ▼.  Sovton,  excepiiont 
Danks  y.  Danks,  ditto 
Aylctt  ▼.  Hedingham 
Weston  y.  Pcacbe 
Webster  r.  Jenner 
Att.  Gen.  ▼.  Irby,  /wr.dirt,  ^ cottt 
Eckley  y.  Pheysey 
Scares  y.  Gower 
Bocklebank  y.  Pallister 
Wilkins  y.  Stevens,  7  cautet,  Jw' 

ther  direciiont 
Cragg  y.  Gordon 
Evans  ▼.  Parry 
Moore  v.  Gould 
Milroy  r.  Hudges 
Abated,  Terrington  v.  Pearson 
Fellowea  y.  Payne 
Elworthy  r.  Billing 
Cooper  r.  Durrant 
Norcutt  r.  Dodd 
Edgar  y.  Mil  bum 
Corbett  y,  Basnett 
Robinson  ▼.  Addison 
Jones  ▼.  Curlewis 
Stephens  v.  Lawry 
Davis  ▼.  Grey 
Paraell  ▼.  Hand 
Lake  v.  Russell 
Batt  V.  Anns 
Taylor  ▼.  Thompson 


Watson  ▼.  Labrey 

Stephenson  v.  Bridger 

Cockbura  v.  Sherman 

Tulloch  y.  Hartley,  at  defi*t.  req. 

18th  April,  Benn  r.  Dixon 

Stopford  y.  Lord  Canterbury 

Naylor  ▼.  Lackington 

Att.  Gen.  ▼.  Haberdashers'  Co. 

Franklin  y.  Drake 

Stammers  v.  Halliby 

Miller  y.  Guardians  of  Eastham- 

stead  Union 
Northwood  ▼.  Scrase,  further  di* 

rectUmt  and  cottt 
Peyton  v.  Hughes,yMr.  dirt,  if  cottt 
Smith  V.  Dawes,/Mr.  dirt,  gf  cottt 
London  and  Greenwich  Ralway 

Company  y.  Goodchild,  exont. 
Montgomery  v.  Calland,  farther 

directiont  and  cottt 
Potfs  y.  Pinnegar 
Poole  ▼.  Allen 
Buckell  V.  Hardley 
Trulockv.  Robey 
(  JoUifTe  V.  Hector,  exceptimu 
\  Ditto  V.  Ditto,  ditto 
Attorney  General  ▼.  Slaughter 
Kebell  ▼.  PbiIpot,^r.  dirt,  if  cottt 
Warner  ▼.  Gomme 
Clayton  v.  Hargreave 
Ridebalgh  v.  Burnley 
Home  V.  White 
Countess  Nelson  v.  Eyre 
Bartlett  r.  Coleman 
Livesey  v.  Livesey,  6'camet,  fur- 

ther  directiont 
Hopkinson  v.  Bagster,  exceptiont 
Robinson  r.  Rosher 
Henslowe  v.  Liimbert 
BroaJhurst  ▼.  Balgny 
Abated,  Bridge  v.  Yates,  further 

directiont  and  cottt 
Ditto,  Ditto  ▼.  Ditto,  ditto 
Thomton  v.  Hinge, /kr.  dirt  if  c». 
Alder  y.  Curry 
Dryden  v.  Welford 
Armitage  v,  Brown,yicr.  dirt,  if  ct. 
Cresswell  y.  Balfour 
Higgins  V.  Higggins 
Jackson  v.  Majoribanks 
Connop  V.  Hayward 
Graves  v.  Hicks,/itr.  dirt,  if  cottt 
Cochrane  v.  Marsh 
Morgan  v.  Nasmith,yiir.  dirt,  if  ct. 
Moore  ?.  Moore,  ditto 
Goldie  V.  Thomson,  ditto 
Blundell  v.  Glad»tODe,  exceptiont 
Shuttleworth  v.  Greaves, /lirrAcr 

directiont  and  cottt 
Attorney  General  v.  Brandreth 
King  V.  Fleming 
Jar  man  aliHS  Jerman  r.  Jonea 
Pumival  v.  Poulkes 
Gray  v.  Davis 
Wyndham,   now  Earl  of  Egre- 

mont  V.  Young 
Brain  v.  Knott 
Jackson  v.  Milfield 
Thompson  v.  Kendall 
Adams  v.  Nickson 
Penning  v.  Green 
Wilson  V.  Wilson  and  Williams 
Hart  V.  Hart 
Devenpon  v.  Coltmaa 
24th  April,  Duggin  v.  Duggin 
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Neeaom  ▼.  Claikion 

Bowser  r.  Colby 

Tomlin  v.  Tomlin 

Hashold  y,  Cumine 

Dag^t  ▼.  Ragot 

Franklin  ▼.  NichoU 

Davies  v.  Powell 

Lake  v.  Russell  and  otben 

Bannister  ▼.  Daries 

Roberts  v.  Allen 

Blacket  v.  Maade 

Gray  v.  Gray 

Mc  Intosh  V.  Watson 

Craddock  ▼.  Greenway 

Lydall  v.  Oood 

Jones  ▼.  Smith 

Preston  r.  Kendall 

Pett  ▼.  Goodford 

Buck  worth  v.  Dash  wood 

Owen  ▼.  WilUamB 

Lloyd  V.  Wait 

Bennett  v.  Pearce 

Rand  v.  Mc  Mahon 

Carr  (pauper)  v.  Barker 

Dyball  v.  Bell 

Winkworth  v.  Marriott* 

Irving  V.  Elliott 

Wilkinson  v.  Popplewell,  further 

directions  mnd  costs 
L.  C.  Richardson  r.  Pierson,  ditto 
Bingham  v.  Hallam,  Ji/to 
Norman  v.  Baldry,  ditto 
Avarne  v.  Bit) wo,  exceptions 
Barlow  v.  Turner, /Kr.rfir*.  S(  costs 
Cormouls  ▼.  Mole 
Coldicott  ▼.  Gonld 
Gedge  v.  ThorDe,/r(r.  dht.  4r  tosts 
Phillips  ▼.  Hayward 
Jeffireys  ▼.  Hughes, /vr.  dirs»  ^  cs. 
Attorney  General  ▼.  Hill 
Hare  7.  Cartridge,/iir.  dirs,  If  coots 
King  ▼.  Croome 
Attorney  General  f.  Pratt,  at  re- 

guest  o/ defendant 
Short,   Hall  v.  Deacon,  fvrthsr 

directions  and  costs 
Ley  ▼.  Ley,  ditto,  exons  4r  pttn, 
Harris  ▼.  Lapworth,yiir.  dirs.ii  cs. 
Sazby  y.  Sazby,  ditto 


Koocker  ▼.  Banbury,  ditto 

Moses  7.  James 

Doo    V.    London    and    Croydon 

Railway  Company 
Windsor  V.  Windsor  ,ywr.rfiw.  9fcs, 
Witherdeo  ▼.  Witherden 
Godden  v.  Crowhorst 
Atkins  r.  Hatton,/iir.  din,  Sf  costs 
Gildard  ▼.  Hornby 
Brydget  v.  BranfiU 
Barlow  v.  Lord,/Wr.  dir$»  Sf  coots 
Bryan  r.  Kinder 
Lee  r.  JoneSf/iir.  dirs.  und  costs 
Evans  v.  Cockerham,  ditto 
Barrodaile  v.  March 
White  V.  Husband,  esrceptiom 
Metford  v.  Peters,  ditto 
Stephens  v.  Chee8e,/i(r.  dirs.  4r  rj. 
Attorney  General  v.  PhiUimore 
Campbell  ▼.  F<Mcr,/ur.dirs.  ^  cs. 
Vate  V.  Ricardo 

Metford  v.  Peters,/iir.  dirs,  if  costs 
Carpenter  v.  Creswell,  oxcepitons 

New  Causes. 

Gething  r.  Vigors 
Lyse  V.  Kingdom 
Abraham  v.  Holdemess 
Heath  v.  Hodgkinson 
Sutton  v.  Pbilpot 
Jones  V.  Prothero 
Smith  V.  Stovin 
Matchittv.  Palmer 
Sutton  V.  Maw 
Mardell  v.  Rippin 
Nedby  r.  Nedby 
f  iucas  Y.  Alexander 
Milbank  v.  Stevens 
Neale  v.  Dell 
Griffiths  V.  Griffiths 
Smith  V.  Wilcozon 
Ditto  V.  Thompson 
Walker  v.  Hiomason 
Miller  V.  Gow 
Cort  V.  Winder 
Clark  V.  Wilmot 
Stubbs  ▼.  Lister 
Allsop  V.  Howell 
Barridge  v.  Rowe 


Simon  ▼.  Tophara 
Davies  v.  Daries 

IRogers  v.  Roffers.y&r.  dirt.  4r  ca» 

( liogers  V.  Oliver,  camte 
WhiUey  r.  Hebb 
Osborne  V  Harvey 
Helshain  v.  T^ngley 
Lodge  V.  Nicholson 
Nash  V.  Elsley 

{Townsend  v.  Fielden 
Lloyd  V.  Ditto 

Carter  v.  Leslie 

Nicklin  v.  Dunning 

Boulter  r.  Boulter 

Bastin  v.  Bastin 

Blundell  v.  Blundelt 

Clayton  v.  Lord  NogenC 

Ward  V.  Price 

Hicbcock  V.  Challia 

Gordon  v.  Peirson 

WooUey  ▼.  Jackson 

Ryan  v.  Daniel 

Veitch  V.  Irving 

Taylor  v.  Clark 

Douglas  V.  Kierman 

Swindell  v.  Wrigfat,yW-.  ^rs.  tfcs. 

Swindell  v.  Swindell,  d^tto 

Ralph  r.  Watson,  ditto  Sr  petition 

Duncombe  v.  Davies,  em^iam 

Capper  v.  Terrington,  /knker  di» 
rections  and  costs 

Peppercorn  v.  Peacock ,  exceptions 

Sawyer   v.    Birchmore,  fnrtkor 
direction*  and  cofts 

Stone  V.  Matthews,  cwonr.  ^r  ditto 

Bruges  v.  Hitchcock,  /mrtker  di- 
rections and  caste 

Rennell  v.  Rodd,  ditto 

King  V.  Brougliton,  dUto 

Clover  V.  Liogwood,  ditto 

Tylee  v.  Stace.  eaeceptiont 

Duncombe  v.  Darts,  <^to 

Penfold  V.  Giles,  ditto 

Duncan  v.  Cbamberlain,  fwrtket 
directions  and  ttuts 

Ewiog  V.  Trecothiek,  eaceptkms 

Gage  V.  Watmough,  fartker  dl« 
rections  and  costs 

Morgan  v.  Pitman,  diitm 


»OlU. 


Judgments, 

Franks  v.  Price, /WrMfr  directions  and  costs. 

Knight  V.  Knight— Ditto  v.  Boughton 

Towne  v.  Home 

Allen  V.  Cwter— petition 

Melli«h  y.  Brooks 

Smith  V.  Birch — Birch  v.  Ditto,  eaceptioiu,  further 

directions  and  costs 
Hoggart  V.  Cutts 
Page  V.  Broom — Ditto  v.  Page — Ditto  v.  Haines — 

Ditto  V.  Edwards — Ditto  v.  Garderton,  eseons 
Lewis  V.  Chapman,  motion 
Gannt  v.  Taylor,  petition 

Pleas  and  Demurrers, 
Wood  V.  Sheppard,  plea 

Trinity  Term— Society  for  the  Illustration  and 
Enconragement  of  Practical  Science  v.  Abbott, 
denmrrer 

1st  day  of  canaei    Hinde  v.  Blake,  d!nmirrr» 


JSaster  Term,  1840. 
^haltd  Causes. 
Bolton  y.  Powell 
Pilder  v.  Bellingham 
Tyler  v.  Staoe— (April  16, 1839)  • 
Davies  v.  Davies — (May  17,  1839) 
Gordon  v.  Hendrie,  exceptions 
Knight  V.  Frampton— (May  23,  1839) 
Bailey  v.  Enrle— (May  23,  1839) 
Stephens  v.  Stephens— (Nov.  6,  1839) 
Paris  V.  Hughes— Ditto  ▼.  Tebbntt,  eseeptiong 
Attorney-General  v.  Foord— (Dec.  23,  1839) 

jftffouTTted  Causes, 
Partington  v.  Baillie-^*.  o.  1st  day  afler  Trin.  Tm. 
Attoroey-Gen.  v.  South  Sea  Comp. — s,  o.  aft. Tern 
Gibbs  V.  Bowes— «.  o.  to  come  on  with  Supple- 
men  Ul  Bill 
Steer  v.  Wise— #.  o.  1st  Cause  day  of  Trin,  Term 

*  The  dates  within  parentheaia  indicate  the  days 
when  Subpcena  notes>  returnable. 
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Attorney-Gen.  t.  Mnater  of  Dalwtch    College— 

(April  20,  1838)— «.  «.  Day  to  be  fixed  by  At- 

tomey-Geoeral 
Western  v.  W\\\\am%— further  directions  ^  costs — 

s,  o.  Michaelmas  Term 
Lane  ▼.  Hardwicke — (April  30) — s.o,  Michael- 
mas Term,  with  liberty  to  apply  to  advance 
Warsop  V.  Scrimshaw— (May  31)  s,o.  Generally 
Attorney-Gen.    r.    Bayley — s.   o.  1st  Cause  day 

after  Term 
Wilson  V.  Mead — (November  7j— «.  o.  Generally 
Wormald   v.  Mackintosh,  2  causes^fur,  dir,  and 

costs — «.  0.  Generally 
Raikes  ▼.  Boalton— :^.  dir,  and  costs — #.  o.  Gene 

rally,  with  liberty  to  apply 
Walker  v.  Earl  of  Abingdon—;^,  dirs,  and  costs — 

s,  0.  Generally 
Attorney.Gen.  r.  Lister— (April  \6, 1839)*  «.  o.  T. 

Term. 
Sockermorey.  Dimes^  (April  19)— #.  o.  T.  Term 
Artis  ▼.  Artis— «.  o,  Trin.  Term 
Brandon  r.  Woodthorpe— (May  28)— j  e.  T.Tm. 
Barton  ▼.  Chambers — s.  o.  Mich.  Term 
Ellis  V.  GriiBths— Ditto    v.  Cams— (May  29)  — 

s,  o,  Mich.  Tm,  with  liberty  to  applr  to  advance 
Wild  7.  Hardy— (June  28)->^.  o.  Michs.  Term 
Buckmaster    v.    Hothrey — (June  29) — s,  o.    1st 

canse  day  after  Term 
Noble  V.  Noble,  /ur.  air,  4r  coits — Set  down  Ang. 

5,  1839-^f.  o.  Generally 
Shepherd  y.  Morris — s,  o,  T.  Term 
Hobbs  T.  Hobbs — (November  7)— «.  o.  Generally 
Crallan  v.  Onlton 
Attorney  General  r.  Jones 
Baker  v.  Harwood 
Attorney  Gen.  v,  Whiteman— Ditto  r,  Mazfield— 

(May  31.  1838) 
Ross  T.  Hafford— (Jan.  17,  1839) 
Sidmouth  ▼.  Sidmooth — Ditto  r.  Lord  Edon 
Johnston  ▼.  Todd,   3  causes — exons.  /war,  dirs,  and 

costs  and  petition 
Cantrell  v.  Sutton 

Gaterv.  Clire— Ditto ▼.  Penton,  (18th  April  1839) 
Howard  v.  Harrison — Ditto  r.  Prince 
Bater  v,  Webber,  fitr.  dir,  and  cotts 
Frier  t.  Fyler,  (May  29) 
Wilkins  ▼.  Stephens,  4  causes — Ditto  t.  Cornwall, 

2  causes — Ditto  v.  Hawkins,  exceptions — Set  down 

Jnne 12, 1839 
Carter  r.  Bentnll — Ditto  v.  Mendhamy/icr.  dir,  and 

ca«#»— Set  down  June  12 
Gilbertson  ▼.  Webster,  2  causes,  fur.  dir,  8f  cost* — 

Set  down  June  20 
Benbow  v.  Curling — Ditto  r,  Prancis,  (July  \%) 
Attorney  Gen.  r.  Mayor  of  Leicester,  (July  16) 
Attorney  Gen.  r.  Cooper's  Company,  (July  9) 
Attorney  Gen.  v.  Miller,  (July  16) 
Robinson  v.  Addison — Ditto  v.  Robinson  {July  12) 
Lichfield  v.  Raker,  Jur,  dir,  and  cm/«^ Set  down 

Jnne  26 
Montgomery  r.  Calland — Ditto  y.  Patrick — Ed- 
wards V,  Ditto,  exceptions  and  petition^^SeX  down 

July  4 
Woodcock  ▼.  Renneck — Set  do#n  July  13 
Beasant  v.  Clare — Set  down  Jnly  19 
Hardwicke  v.  Richardson,  2  cmuev^Ditto  t.  Jones 

— /ur.  dirs.  and  co#/«— Set  down  Aug.  5,  1839 
Salmon  v,  Jones — Ditto  ▼.  Salmon— -j^.  dirs,  and 

costs — Set  down  August  6 
Mootresor  ?.  Montresor— ^tir.  dirs,  and  costs — Set 

down  August  7 
Hotham  v.  Somerrille,  2  causet^^/ur.  dirs,  Sf  costs 

— Set  down  Angust  8 
Robertson  v,  Crawford— ^jrotM.  tf  /ur,  dirs,  Sf  costs 

—Set  down  August  9 


Stevens  v.  Webb— Ditto  v.  Dtto— Harris  v.  Nash 

—/ur,  dirs,  and  costs — Set  down  August  16 
Davis  V.    Davies— /ur.  dirs,  and  costs^Set  down 

August  23 
GoodenoughT.  Tremamondo— y«r.  dirs,  and  cm/*— 

Set  down  August  24 
Young  V.  Powys—  (November  4) 
James  v.  James 
Reeve  v.  Cann — (November  5) 
Corbett  v.  Corbett 

Park  V.  Upton— ff/  request  ofd^endant  Smith 
Barnard  v.  Pomfret 
Cleas  V.  Humphries 
Prentice  v.  Fairbrass 
Cheveley  v.  Cheveley — rNovember  7) 
Crosswell  v.  Lord  Kenungton 
First  day  of  Term— Attorney  General  v.  Towle— 

Ditto  V.  Hanson 
Roberts  v.  Graves — (November  18) 
Price  V.  Waterhonse — Ditto  v.  Silver— /kr.  eHrs,  ^ 

cofts-^Set  down  November  6 
Haward   v.    Lacy*-^^.  dir,   if   ef«i!»— Set    down 

Nov.  1 1 
King  V.  Wheeler — Gale   v.  Tanner—,^,  dirs,  and 

costs— Set  down  Nov.  12 
Atkins  V.  Atkins— (December  S3) 
Mason  v.  Bogg—^,  dirs,  wsd  cos/#— Set  down 

November  18 
Gray  v.  Poat — (December  5) 
Attorney  Gen.  v.  Kell— (December  18) 
Day  V.  Holbrook— /«r.  dirs,  ami  costs — Set  down 

November  25 
Attorney  General  v.  Plater 
Attorney  General  v.  Dudley 
Attorney  Gen.  v.  Jesus  Hospital— (December  23) 
Attorney  General  v.  Mayor  of  Colchester 
Attorney  Gen.  v.  Draper's  Co.  Harwar*s  Chsrity    ' 
Mandale  v.  Dodgson— ^^.  dirs,  Sp  eosts-^^Set  down 

December  6 
Wiggins  V.  Peppin— Ditto  v.  Qarke— Ditto  v.  Pep- 
pin— (December  23) 
Walond  v.  Walond— ejmw.  /ur,  dirs.  and  costs— ' 

Set  down  December  9 
Rycrofit  v.  Christy — exons,  /ur,  dirs,  and  costs — Set 

down  December  19 
Gregory  v.  West — Ditto  r.  WtLrt6n—/kr,  dirs,  and 

costs— Set  down  December  23 
Glynn  v.  Sawie— <>jreitf.  a$ui/ur  dirs,  and  co«/«— -Set 

down  December  23 
Attorney  General  v.  Draper's  Co.— (Jan.  13, 1840) 
Stocker  v.  Belcher — (January  13) 
Graham  v.  Oliver — (January  13) 
Ambler  v.  Tebbut^*(January  13) 
Hodges  V.  Croyden  Canal  Co.— (January  13) 
Page  V.  Way— (April  15) 
Cocker  v.  Evans— (January  14) 
Tamlyn  v.  Loosroore — request  Defendani — (Jan.l4) 
Farrow  v.  Reece — (January  14) 
Witley  V.  Mangles— (January  14) 
Gillet  V.  Peppercorne — (January  15) 
Portnum  v.  Macdonald — request  De/endant 
Greenlan  v.  King 
Wigley  V.  Wliittaker 
Hartshorn  v.  Eastern  Counties'    Railway  Coi.— • 

(January  16) 
Cherrington  v.  Moore — at  request  of  Drf<mdant 
Rider  v.  Edwards 
Gibbs  V.  Scott 
Hodgson  V.  Crook 

Ladley  V.  Clerk— Udley  V.Williamson— (Jan.  17) 
Griffiths  V.  Griffiths— (January  20)  . 
Attorney  General  v.  Phillips — (January  21) 
Attorney  General  v.  Sullen — (January  21) 
Attorney  General  v.  Brettingham — (January  21) 
Attorney  General  v,  Wood — (January  28) 
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Billings  7.  Blonnt-^/iir.  tHn,  and  cottt-Sti  down 

January  15,  1840 
Danes  ▼.  Fisher — Ditto  y.  West,    eaRxp/toiu— Set 

down  January  16,  1840 
Alder  ▼.  Da^all— (February  4, 1840) 
Price  r.  Price —/ur.  dirt,  Hf  coiit — Set  down  Jan.  20 
Frobisher  ▼.  HoUington'—exptimu, 
Barber  v.  Hollington — esom.—Set  down  Jan.  23 
Dawson  y.  Day — Laws  y.  Day— (February  15) 
Robinson  y.  Wood,  2  cautei—Jkr.  dirt,  and  cofl*<» 

Set  down  January  29 
WUIiams  ▼.  Richsords — ^Febroary  20) 
Attorney  General  ▼.  Wimbum  Minster  Grammar 

Scbool~(  February  28) 
Garlick  ▼.  Jackson — (February  29) 
Attorney  Gen.  v.  Cotterell--^8et  down  Feb.  20 
Attorney  Gen.  t.  Cbapman — Set  down  Feb.  20 
Attorney  Gen.  v.  Mantel — Set  down  Feb.  20 
Attorney  Gen.  ▼.  Cook— Set  down  Feb.  20 
Attorney  Gen.   ▼.  Draper's  Company,  Russell's 

Charity — Set  down  February  20 
Wilson   7.  Clner— -/W*.  dirt,  and  eotts — Set  down 

February  22 
Clark  ▼•  Wenn— >%ir.  dirt  tf  eottt^Sti  down  Feb.  24 
Pinch  ▼.  Brown,  4  emuet — Brown  ▼.  Finch,  2  cautet 

^further  dkreciiaiu  tmd  auit — Set  down  Feb.  26 
Marks  r.  Baylis— :/%ir.  dir.  ^  cottt,  Set  down  Feb.  26 
Trigg  7.  Penley— (April  15) 
nrst  day  of  Term— Pritebard  v.  Foulks— Ditto  ▼. 
Gladstone— Ditto  y,  Williams^Set  dn.  March  7 
Falkner  ▼.  Matthews— erofu.yi(r.  tBrt,  4r  cottt — Set 

down  March  7 
Short— Mattisonr.  Tanfield— /kr.  dirt,  Sf  cot/t— Set 

down  March  9 
Sutton  y.  Doggett— /kr.  dirt,  ^  cottt-  Set  down 

March  9 
Tylee  r.  Tylee,  2  eautet—fitr,  dirt  and  cMl«^Set 

down  March  1 1 
Cotham  y.  West — excfptimu—Sei  down  March  1 1 
Radbum  y,  Jervis — Ditto  ▼.  Brundrett — exwu./ur, 

dirt,  and  eottt— Set  down  March  16,  1840 
Hellyer  ▼.  Linden— ejrct^fiAw 
Archbold  ▼.  Blake — Stng  v.  Qreg^exceptiont 
Ford  V.  Fowler— (March  15) 
Knight  ▼.  Gosling— (March  21) 
Bastin  r.  Wa^U— Set  down  March  23 
Williams  y.  Nixon — Ditto  ▼.  Cannan — Ditto   v. 

Nixon— /kr.  dirt,  Sf  cottt — Set  down  March  24 
Adams   v.   Busb— /kr.  dirt,  and  cof/«— Set   down 

March  30 
Wilson  ▼.  Bateman —/mt.  dirt,  and  cottt — Set  down 

April  1 
Nicholson  ▼.  Watlien— .^.  dirt,  Sf  cottt — Set  down 
April  2 

yew  Cautet, 

Harman  v.  Clarke 
Smith  V.  Webster 


Garrard  7.  Hale 
Crallan  ▼.  WortbingtoD 
Ditto  y.  Lees 
Ditto  y.  Barlow 
Jackson  v.  Richardson 
Bunny  y.  Bunny 

Wednesday  the  22nd  April 


Green  ▼.  Wood 
Ottley  y,  Gilly 
Payne  r.  Freeman 
Attorney  General  ▼.  Monld 
Ditto  T.  Parker 

Tuesday  the  23rd  April 
Neale  y.  Samples,  ai  Drfemdtatts  re^mai 
Ricev.  Bates 
Attorney  General  ▼.  Hall 
Boulting  y,  Sewell 

Friday  the  24th 
CuUey  y,  Culley 
Paull  y,  Paull 
Ablett  ▼.  Edwards 
Reed  ▼.  Treacher 
Flower  V.  Hortopp 
Ring  ▼.  Payne 

Saturday  the  25tb 
Sballcross  v.  Wright 
Chichester  ▼.  Hunter 
Erans  v.  Whitmore 
Townley  ▼.  Deare 
Millar  v.  Craig 
Willson  y,  Leonard 

Monday  the  27th 
Synge  y,  Giles 
Prodon  y,  Hinton 

Thursday  the  30th 

The  Regittrar^t  Day, 

Price  y.  Price 

Rayner  v.  Green  \  Second  Cause  in  Tritiry 
Ditto  V.  Spencer  f     Term 
Barton  r.  Bucknell 
Moore  ▼.  Staniland 
Friday,  May  Ist 

The  Matter  of  the  Rails*  nay. 

Attorney  General  y.  Morses 
Ditto  V.  Mortimer 
Attorney  General  r.  Cotton 
Attorney  General  r.  Whileman 
England  y.  Downs 
Langhorne  y,  Waine 
Owen  y,  Owen 
Patty  y,  Liinsdale 


stand  orer 


Far  Jwtgment, 

Haworth  v.  Bostock  ^  original  caute 
Same  y.  Hubie  \  tupplemenlal  tidt 

,  Publieatiun  patted. 

Attorney  General  v.  Liptrap 

Same  v.  Simpson 

Same  v,  Isherwood 

Barrow  V.  Henderson") 

Eyerdell  v.  Down         >  abated 

Cutto  y.  Massy  J 

Greenwich  Hospital  v.  Abbott,  s.  o.  generally 

Bridge  V.  Teed,  stands  oyer 

Farquharson  v,  Theobald,  stands  generally 


} 


Crdb^^uer  Cquttff. 

Gibson  v,  Butler,  abated 

Totterdell  v.  White  ?  .... 

Same  v,  Davis  $  "'^^ 

Clogstone  v.  Simpson ,  stand  oyer  generally 

Doyley  v.  Prew,  s.  o.  for  further  supplemental  bill 

Alsop  V,  Blair,  ditto 

Lord  Foley  o.  Bumand,  abated 

Halford  v.  Hal  ford,  rehearing 

Not  to  be  in  the  paper  for  rehearing  tall  order. 
Payn  v,  Daris,  stands  oyer  with  liberty  to  ameod 
Compton  V,  Payn,  ditto 

Jones  V.  Tabor,  at  defendant's  request— To  be 
I     heard  before  Baron  Alderson,  with  exceptions. 
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Cooper  V.  Hewson,  stands  o?er 

Wood  V.  Wood,  do.  to  amend 

Knight  r.  Marquis  of  Waterford,  part  heard. — 

Stands  orer  till  sittings  after  term. 
Campbell  v.  Dickens     7  original  and  supplemental 
Same  v.  Appleford        \     suits. 

Stands  over  with  liberty  to  amend. 

Minerbi  o.  Brown 
Roe  V.  Peachej 


Chambers  v.  Birchatn  1  original  and  supplemental 
Same  v.  Same  J      suits 

Smyth  V,  Chambers,  stands  over  to  amend 
Ackland  v.  Braddick — rehearing  first  day  Chief 

Baron  hears  causes. 
Waddilove  v.  Bush,  stands  over 
Cater  v.  Masterman,  part  heard 


PubticatUm  not  pwued, 

Blancfaard  v.  Pedder 
Taylor  o.  Howard 
Templer  v.  Miller 
Janaway  v.  Middleton 
Turner  v,  Lloyd 
Daniel  v.  Bishop 
Ferrand  v.  Stott 
Whittaker  «.  Whittoker 
Bellamy  v.  Vinoent 
Tumbnll  r.  Walton 
Hatch  V.  Ball,  abated 
FU-ker  v.  Alcock,  ditto 
Rowlandson  v.  Beck 
Spencer  v.  Spencer 
Macdonald  v.  Dance 
Att.  Gen.  v.  Lord  Newborough 
Dawson  v.  Lord  Keith 
Benson  v.  Smith 


Peachy  v.  Roe 
Barnard  «.  Porch 
Same  v»  Cock 
Curlew  V.  Linley 
Foley  V.  Carlon 
Nutt  V.  Grizle 
Williams  i*.  Davis 
Thomas  v.  Saunders 
Fysh  V.  Cockle 
Bainbrigge  v.  Blair 
Walah  V.  Ball 
Jones  V.  Morgan 
Jobson  V,  Deering 
Small  V.  Attwood 
Lewis  V.  Adams 
Bishop  V.  Peddle 
Hall  V.  Gregory 
Watson  V.  Churchill 
Lucy  V.  Boulter 


{Original 
and  re- 
vived 
cau»e. 
Wetherell  V.  Weighill    l 
Dresser  v.  Same  >  Do. 

Same  v.  Wigglesworth   J 
Cory  V.  Wilkins— Original  and 

supplemental  cause 
Harrison  v  Preston 
Stott  V.  Stott 
Cosier  «.  Rosser 
March  v.  March 
Mayor  of  London  v.  Combe 
Tull  V.  Owen 

Costeher  v,  Horrox,  abated 
Burrows  v.  Greenwood 
Brayley  ».  Bywater 
Toplis  V.  Ponder  Heyde 
Ringer  v.  Blake 
Connell  v.  Hall 
Craik  v.  Lamb 


<Eltttfti*ir  Senr^. 

CROWN  PAPER. 
Eatter  Term,  1840. 

Carnarvon— The  Queen  v.  Stephen  Jones 
Surrey — The  Queen  v,  Richard  Sterry  and  another 
Durham — ^The  Queen  v.  Walter  Featherstonhaugh 
£xeter — ^The  Queen  v»  Edw.  Mc  Gowan,  as  Mayor 

„  The  Queen  v.  Same,  as  Alderman 

Staffordshire— The  Queen  w.  Charles  Dudley 
Devon— The  Queen  v.  Inhabitants  of  Ezminster 
Durham  -The  Queen  v.  John  Marquis 
Lancashire— The  Queen  v.  Churchwardens  of  Man- 
chester 
Durharo^The  Queen  v.  Inhabitants  of  Middleton 

in  Teesdale 
Bridgwater— The  Queen  r.  Matthew  Paramore 
Yorkshire— The  Queen  »•  InhabiUnts  of  Raven- 

Btondale 
Nottinghamshire— The  Queen  v,  George  Kelk 
London — The  Queen  v.  Thomas  Wilson 

„        Same  v.  Same 
yorkshire— Tlie  Queen  v.  Inhabitants  of  Darton 
Sorrey^~The  Queen  v.  John  Hunt 
Cambridgeshire— The  Queen  v.  Rich.  Eaton  &  an. 
England- The  Queen  r.  Eastern  Counties  Railway 

Company 
Durham  —The  Queen  v.  James  Colbeckand  others 
Cheshire — The  Queen  v.  William  Axon 
Lancashire — ^The  Queen  v.  Richard  Gould 

„  The  Queen  v.  Thomas  Hardcastle 

Merionethshire— The  Qneen  v.  Richard  lliomas 
Cambridgeshim— The  Queen  v.  The  Mayor,  &c.  of 

Cambridge 
Warwickshire— The  Qneen  v.  The  Inhabitants  of 

Fenny  Compton 
Ipswich— The  Queea  ▼.  The  Inhabitants  of  SL 

Clement 
Dorsetshire— The  Qneen  t».  The  Trustees  of  Ham- 
bam  Roads 
Yorkshire— The  Queen  v.  The  Inhabitanto  o^  Mel- 

sonby 
Middlesex— The  Queen  v,  James  Bolton 


Berkshire— The  Queen  v.  Trustees  of  Hurley  Roads 
Norfolk— The  Queen  v.  Inhabiunts  of  East  Winch 
Surrey— The  Queen  v.  The  Steward    of  Richmond 

Manor 
Northumberland— The  Queen  v.  The  InhabiUnU 

of  Newbnm 
Durham— The  Queen  v.  Anthony  Todd  and  others 
Lancashire  —  The  Queen  v.  The  InhabitanU  of 

Preston 
Nottinghamshire— The  Queen  v.  William  Robinson 
Middlesex— The  Queen  v.  The  Inhabitants  of  Ken- 
sington 
Cheshire— The  Queen  v.  The  Inhabitants  of  Hnrds- 

field 
Derby — ^The  Queen  v.  The  Inhabitants  of    the 
County  of  Derby 

EXCHEQUER 
SITTINGS  IN  EQUITY. 
In  Easter  Term,  1840. 


Wednesday  Apr. 

Thursday 

Tuesdsy 

Mr 


Thursday 


30- 


Friday      May 

Saturday 
Tuesday 

Saturday 

Monday 


Lord  ^dinger. 

15    Petitions  and  Motions. 

Ifi    Causes. 

28    Petitions  and  Motions. 

,  Baron  /liderson. 

"Short  Petitions,  Motions, 
and  any  business  which 
will  not  occupy  much 
time. 

Lord  Ablnger. 

1  Pleas,  Demurrers,  Excep- 

1  <     tions,  and  Further  Di- 
(     recUons. 

2  Causes. 

5    Petitions  and  Motions. 

r  Pleas,  Demur  rert,Excen- 
9^     tions,  and  Further  Di- 

(^     rections. 
II    Petitions  and  Motions. 
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LIST  OF    LAW  BILLS    IN  PARLIA 
MENT,  WITH  NOTES. 

14M  ^pril,  1840. 
Publication  of  Pdrliamentary  Papers. 
Newton  Abbott  Small  Debt  Court. 


SouiTe  of  ILarrsi. 

Copyholds  Enfranchisement.    Ld.  Broughaor.. 

[In  Selei't  Committee.] 
For  hioilitattng'  the  Administration  of  Justice. 

[For  second  readinj^.]     Lord  Chancellor. 
For   ihe  commutation  of    Manorial    Rights. 

[For  second  reading.]     Lord  Redesdale. 
Barkston  Ash  Small  Debts  Court. 

[Passed.] 
Vagrnnts'  Removal. 

[For  third  reading.] 
To  amend  the  I'ithes  Commutation  Act. 

[In  Committee.] 
Frivolous  Suits  Act  amendment,  touching  rw/f. 

iln  Committee.]  Lord  Denman. 

Inhabitants  Evidence. 
[For  third  reading.] 
To  augment  the  Maintenance  of  the   poor 
Clergy.  [For  second  reading.] 

Biils  pasted. 

For  defining  the  powers  of  the  Metropolitan 
Police  Justices.      Marquis  of  Normanby. 

For  giving  Summary  Protection  to  the  publi- 
cation of  Parliamentary  Papers. 

Newton  Abbott  Small  Debts  Court. 


Summary  Jurisdiction  to  Justices  in  certain 
cases  of  Seduction,  and  breach  of  promise 
of  Marriage.  Mr.  W.  Miles. 

Metropolitan  Police  Courts. 
[For  second  reading.] 

To  abolish  capital  punishment  in  all  cases  ex- 
cept Murder.  Mr.  Kelly. 

To  amend  7  W.  4,  &  1  Vict,  for  regulating  at- 
torneys and  solicitors  in  Ireland. 

Solicitor  General  for  Ireland. 

For  the  further  amendment  of  the  Poor  Law. 
[For  second  reading.] 

For  the  improvement  of  Grammar  Schools. 
[In  Committee.] 

RKM07AL  OF  COORTS  FROM  WESTMINSTER. 

Petitions  for  the  Removal  of  the  Coarts 
from  Westminster  to  a  more  convenient  situa- 
tion,  have  been  presented  from 

Rugby,        Reading,         Worcester. 

♦*•  The  House  has  adjourned  till  Wed- 
n  eeday  the  29ih  April. 


ftowte  Of  Comnurnif. 

To  amend  the  Law  of  Copyright. 

[In  Committee.]  Mr.  Sent.  Talfourd. 

To  improve  the  High  Court  of  Admiralty. 

[For  second  reading.] 
To  extend  the  Term  of  Copyright  in  Designs 
of  woven  Fabrics.  Mr.  E.  Tennaut. 

[In  Committee.] 
To  carry  into  effect  the  Recommendation  of 
the  Ecclesiastical  Commissioners. 
[In  Committee.]  Lord  J.  Russell. 

To  extend  Freemen  and  Burgesses'  Right  of 
Election.  Mr.  F.  Kelly. 

Drainage  of  Lands.  Mr.  Handley. 

[In  Committee.] 
To  amend  the  County  Constabulary  Act. 

Mr.  F.  Maule. 

To  amend  the  Laws  of  Turnpike  Trusts,  and 

to  allow  Unions.  Air.  Mackinnon. 

Prisons  Act  Amendment. 

[For  third  reading.] 

To  consolidate  and  amend  the  Law  of  Sewers. 

rin  Committee.] 
Small  Debt  8  Court  for 

Aston,  Tavistock, 

Liverpool,  Wakefield  Manor. 

Maryiebone, 
Summary  Conviction  of  Juvenile  Offenders. 
[In  Committee.]  Sir  E.  Wilmot. 


THE  EDITOR'S  LETTER  BOX. 

Our  nineteenth  volume   will  close  with  the 

f  resent  month,  and  will  comprise  a  Digested 
ndex  to  the  Cases  reported  in  this  Volume, 
with  Title  P^e,  Table  of  Contents,  and  Gene- 
ral Index. 

On  the  completion  of  the  next  yolame  we 
shall  publish  a  copious  Index  to  the  whole 
work, — comprising  a  period  of  ten years,dariBg 
which  more  important  changes  have  been  ef- 
fected in  the  law  than  in  any  previous  century. 


A  correspondent  enquires  whether  subpoenas 
should  be  tested  in  term,  or  whether  they  may 
be  tested  on  the  day  on  which  they  are  ii- 
sued. 

We  presume  that  "Vindex,"  who  complains 
of  the  mechanical  part  of  his  occupation,  is 
capable  of  higher  tnings:  we  therefore  re- 
commend him  to  write  more  at  lar^e  on  the 
subject  of  the  respective  duties  of  solicitors  and 
their  articled  .clerks. 

The  communication  on  estates  pur  autre  tie 
shall  be  inserted. 

The  letters  relating  to  Powers  coupled  wi& 
Interest,  and  the  Re-admission  iif  Attorney!, 
are  under  consideration. 

We  again  beg  to  remind  our  Qaeriats  that 
they  should  exert  their  own  abilities  before 
calling  on  others. 

The  snbject  of  the  Law  of.Marriage  within 
the  prohibited  degrees  of  affinity,  which  we 
fully  noticed  in  January  last,  shall  be  resumed 
in  an  early  number. 

We  have  no  less  than  three  correspondents, 
rejoicing  in  the  name  of  "  Civis : "  perhaps 
they  will  each  assume  some  distinctive  addi- 
tion. 

''  A  Constant  Reader "  and  A.  C.  shall  be 
attended  to. 

We  regret  the  delay  in  noticing  some  new 
and  valuable  works,  but  hope  aoon  to  attend  to 
them. 


Sfie  UtqsA  &hwv\}tv. 


SATURDAY,  APRIL  25,  1840. 


—  —  •'  Quod  ma$ri8  ad  nos 

Pertinet,  et  nescire  malom  est,  agitamus. 


HOKAT. 


SIR  SAMUEL  ROMILLY. 


Thb  ordinary  biography  of  Sir  Samuel 
Romilly — his  birth — his  professional  and 
public  honours — his  labours  for  the  benefit 
of  mankind, — have  long  been  familiar  to  the 
public ;  but  we  have  now  *  the  advantage  of 
possessing  his  own  account,  not  only  of  his 
life  ~ his  professional  struggles— his  political 
career — but  his  private  reflections,  written 
down  at  the  time,-— his  thoughts,  his  feel- 
ings, his  opinions  on  all  he  passed4hrough 
in  his  eventful  life.  For  these,  as  a  whole, 
we  can  only  refer  our  readers  to  the  volumes 
themselves^  and  a  source  of  great  and  in- 
structive pleasure  they  will  find  them  ;  but 
we  cannot  resist  putting  down  some  of  the 
early  incidents  in  his  life,  as  the  best  en- 
couragement to  our  younger  readers  to  per- 
severe in  the  right  course,  and  to  prove  to 
them,  that  if  steadily  pursued,  it  leads  to 
final  success. 

Samuel  Romilly  was  born  in  1757,  of 
respectable,  amiable,  and  religious  parents, 
but  neither  rich  nor  great,  his  father  being 
a  jeweller.  In  his  first  memoir,  he  gives  a 
particular  account  of  his  early  home,  his 
relations,  companions,  and  family  servants 
He  was  nearly  self-educated,  having  a  pas- 
sion for  books,  and  was  soon  destined  for 
the  law.  His  father  endeavoured  to  give 
him  a  favourable  opinion  of  the  way  of  life 
of  an  attorney  : — 

"  Bat  unfortunately  for  the  success  of  his 
plan,  there  was  one  attorney,  and  only  one, 
among  his  acquaintance,  a  certain  Mr.  Lid  del, 
who  lived  in  Threadneedle  Street,  in  the  City, 

*  Memoirs  of  the  Life  of  Sir  Samuel  Ro- 
milly, written  by  himself,  with  Selections. 
from  his  Correspondence.  Edited  by  his  Sous. 
In  3  vols.  1640. 
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and  was,  I  believe,  eminent  in  his  line.  He 
was  a  shortish,  fat  man,  with  a  ruddy  counte- 
nance, which  always  slione  as  if  besmeared 
with  grease ;  a  large  wig,  which  sat  loose  upon 
his  head,  his  eyes  constantly  half  shut  and 
drowsy ;  all  hia  motions  slow  and  deliberate ; 
and  his  words  slobbered  out  as  if  he  had  not 
exertion  enough  to  articulate.  His  dark  and 
gloomy  house  was  full  of  dusty  papers  and  vo- 
luminous parchment  deeds,  and  in  his  meagre 
library,  I  did  not  see  a  single  volume  which  I 
should  not  liave  been  deterred  by  its  external 
appearance  from  0|%ening.  The  idea  of  a 
lawyer  and  Mr.  Liddel  were  so  identified  in 
my  mind, .  that  I  looked  upon  the  profession 
with  disgust,  and  entreated  my  father  to  think 
of  any  way  of  life  for  me  but  that,  and  accord- 
iogly  all  thoughts  of  my  being  an  attorney 
were  given  up,  as  well  by  my  father  as  myself." 

A  year  or  two  after,  however,  the  idea 
was  revived,  and  he  was  placed  in  the  Six 
Clerks*  Office. 

**  At  the  age  of  16,  I  was  articled  to  Mr. 
\V.  Michael  Lally,  one  of  the  Sworn  Clerks  in 
Chancery,  for  a  period  of  five  years.  The  pre- 
judice which  Mr.  Liddt*!  had  inspired  me  with 
against  all  lawvers,  had  been  before  this  time 
removed,  but  if  any  vestige  of  it  had  remained, 
it  must  have  yielded  to  the  temper  and  manner 
of  Mr.  Lally." 

He  works  on  in  the  Six  Clerks'  Office, 
and  goes  through  all  its  drudgery  very 
cheerfully ;  but  his  pleasures  and  hopes  were 
still  chiefly  literary.  By  degrees,  however, 
a  taste  for  the  profession  began  to  arise, 
although  he  had  completed  his  twenty-first 
year  before  he  entered  himself  of  Gray's  Inn^ 

"  And  took  there  a  pleasant  set  of  chambers^, 
arranged  my  little  collection  of  books  about 
me,  and  began  with  great  ardour  the  painful 
study  of  ihs  law.  My  good  friend  Lilly  ad- 
vised me  to  become  the  pupil  of  some  Chan- 
cery draftsman  for  a  couple  of  years,  and  for 
the  first  year  to  confine  myself  merely  to 
readin{ir  under  hie  direction  and  with  his  assist* 

2  L 
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Sir  Samuel  'Romilly. 


ance.  This  advice  I  followed,  and  placed 
myself  under  the  guidance  of  Mr.  Spranger. 
I  was  the  only  pupil  he  ever  had,  aqd  indeed 
his  drawing  husinera  was  hardly  suffieletit  to 
give  employment  even  to  a  single  pnpll  (  I  did 
not,  however,  repent  of  the  step  I  had  taken. 
1  passed  all  my  mornings  and  part  of  most  of 
the  evenings  at  his  bouse  ;  he  had  a  good 
lihrary,  which  I  had  the  use  of ;  be  directed  my 
reading ;  he  explained  what  I  did  not  under- 
stand ;  he  removed  many  of  the  difficulties  I 
met  with,  and  what  was  oF  no  small  advantage 
to  me,  I  formed  a  lasting  friendship  with  this 
very  kind-hearted  and  excellent  man,  who  was 
universally  esteemed.  As  1  read  I  formed  a 
common-place  hook,  which  has  been  of  great 
use  to  me,  even  to  the  present  day.  It  is  indeed 
the  only  way  in  which  law  reports  can  be  read 
with  much  advantage." 

He  continued,  however,  hia  miscellaneous 
heading,  but  his  main  occupatian  was  his 
profession. 

"  We  used  to  meet  at  night  at  each  other's 
chnmbers  to  read  some  of  the  classics,  par- 
ticularly Tacitus,  in  whom  we  (Romilly  and  an 
intimate  friend,  JohnBaynes)  both  took  great 
delight,  and  we  formed  a  little  society  to  which 
we  admitted  only  two  other  persons,  Holroyd 
and  Clmstian,  for  arguing  points  of  law  upon 
questions  whicli  we  suggested  in  turn,  one 
argued  on  each  side  as  counsel,  the  other  two 
acted  the  part  of  judges,  and  were  obliged  to 
give  at  length  the  reason  of  their  decisions, — an 
exercise  which  was  certainly  very  useful  to  all." 

In  Easter  'Borm,  1783,  he  was  called  to 
the  bar. 

"  Hy  Michaelmas  Term  I  had  returned  to 
business,  or  rathrr  to  attend  the  courts  and  to 
receive  such  business  as  accident  might  throw 
in  my  way.  I  had  endeavoured  to  draw 
chancery  pleadings  before  I  was  called  to  the 
bar,  as  an  introduction  to  business  when  I 
should  be  called.  In  that  way,  however,  the 
occupation  I  got  under  the  bar  was  very  in- 
considerable, but  soon  ofter  I  was  admitted  to 
the  bar  I  was  employed  to  draw  pleadings  in 
several  cases.  This  8(>eeie8  of  employment 
went  on  very  gradually  increasing  for  several 
years,  during  which  I  was  occupied  in  the  way 
ijf  my  profession,  I  had  scarely  once  occasion 
to  open  my  lips  in  Court." 

In  1784  he  commenced  going  the  Mid- 
land Circuit,  and  describes  the  leaders  and 
juniors  in  business,  and  also  his  own  clerk 
named  Bickers,  who  was  the  husband  of  an 
old  servant^  and  whom  he  employed  out  of 
charity. 

"  I  certainly  suffered  daring  several  years 
for  my  good  nature.  He  could  ride,  and  he 
could  stand  behind  my  chair  at  dinner ;  but 
this  was  almost  all  he  could  do ;  and  though  1 
sometimes  employed  him  to  copy  papers  fur 
ine,  he  wrote  very  ill,  and  made  a  thousand 
faults  of  spelling.  The  want  cf  proper  attend- 
auce,  houGvcr^  was  far  less  disagreeable  to 


me  than  the  jokes  which  he  excited  on  the 
circuit.  His  appearance  was  singular  and 
puritanical,  and  the  first  day  he  was  seen  on 
eireuit  h«  was  named  by  the  voung  men  upon 
U  '*the  Quaker;"  an  appellation  by  which 
he  was  always  afterwards  known.  It  is  not 
eas^  to  give  an  idea  of  the  great  familiarity 
which  existed  among  the  young  men  who 
went  the  circuit,  of  the  strong  disposition 
to.  turn  things  into  ridicule  which  prevule^l, 
and  how  very  formidable  that  ridicule  was. 
To  all  his  defects  Bickers  added  that  of  some- 
times getting  drunk  f  and  he  has  often  made 
me  pass  very  unpleasant  hours,  under  the  ap- 
prehension that,  half-elevated  with  liquor,  and 
half  inspired  with  the  spirit  of  methodism 
which  possessed  him,  he  would  say  or  do 
something  %vhich  would  aSbrd  an  inexbaos- 
tible  fund  of  mirth  to  the  whole  circuit." 

His  keeping  Bickers,  which  he  did  till 
the  day  of  his  death,  b  strongly  character- 
istic of  Romilly^s  kindness  of  heart  His 
progress,  both  in  London  and  on  the  cir- 
cuit, however,  was  slow.  At  the  end  of 
his  sixth  or  seventh  circuit  he  had  made 
no  progress. 

'*  I  had  indeed  Ireen  in  a  few  causes,  bat  all 
the  briefs  I  had  had  were  delivered  to  me  by 
London  attorneys  who  bad  seen  my  face  in 
London,  and  who  happened  to  be  strangers  to 
the  juniors  on  the  circuit.  Tliey  afforded  me 
no  opportunity  of  displaying  any  talents  if  I 
had  possessed  them,  and  they  led  to  nothing. 
/  tnight  have  continued  i/na  a  mere  spect^^rif 
the  husine.ss  done  by  others,  quite  to  the  ead  if 
the  sijeteen  years  which  elapsed  he/ore  I  gore 
up  my  part  of  the  circuit,  if  I  had  not  reso]ve<l, 
though  it  was  very  incouvenient  on  account  of 
the  business  I  began  to  get  in  London,  to  at- 
tend the  quarter  sessions.  •  «  •  I  found  this 
experiment  very  successful.  I  had  not  at* 
tended  many  sessions  before  I  was  in  all  the 
business  there.  This  naturally  led  to  business 
at  the  assizes,  and  I  had  obtained  a  larger 
portion  of  it  than  any  man  upon  the  circuit, 
when  my  occupations  in  London  forced  me 
altogether  to  relinquish  it : — this,  however,  was 
at  a  period  long  subsequent,^'  not  until  six- 
teen years'  trials  as  he  has  thready  said. 

Having  thus  traced  the  commencement 
of  his  professional  fume  and  fortune,  otu* 
readers  may  easily  pursue  his  career,  but 
we  cannot  close  this  notice  without  trans- 
cribing the  following  passage  from  his  diary, 
written  nearly  at  the  close  of  his  life,  in 
1817,  with  the  highest  proftBssional  pros- 
pects in  view : — 

"The  labours  of  my  profession,  mat  as 
they  are,  yet  leave  me  some  leisure  both  for 
domestic  and  even  for  literary  enjoyments.  In 
these  enjoyments,  in  the  retirement  of  mv 
«tudy,  in  the  bosom  of  my  family,  in  the  af- 
fections of  my  relatiouF,  m  the  kindness  of 
my  friends,  in  the  good-will  of  my  fellmv 
citizeut<^  in  the  uacourtcd  pc»pu]arity  whivb  I 
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know  that  I  enjoy,  I  find  all  the  good  that 
human  life  can  supply ;  aud  I  am  not,  wlialcver 
others  may  think  of  me,  so  blinded  by  a  pre- 
posterous ambition  as  to  wish  to  change  or 
even  to  riiik 

"These  sacred  and  homePelt  delights. 
Tills  sober  certainty  of  waking  bliss," 

for  the  pomp  and  parade  and  splended  re- 
straints of  ofiice ;  for  the  homage  aud  applause 
of  devoted  but  interested  depi'ndents ;  for  that 
admiration  which  the  splendour  of  a  high 
atation»  by  whomsoever  possessed,  is  always 
certain  to  command,  and  for  a  much  larger, 
hut  a  precarious  income,  which  must  bring 
with  it  the  necessity  of  a  much  larger  expense. 
The  highest  office  and  the  greatest  dignity  the 
crown  has  to  bestow  might  make  me  miser- 
able :  it  is  impossible  that  it  could  render  me 
happier  than  I  already  am." 


PRACTICAL  POINTS  OF  GENERAL 

INTEREST. 


MARKET  OVERT. 

The  general  rule  of  law  is,  that  all  sales  and 
contracts  of  anything  vendible  in  fairs  and 
market  overt  (that  is  open)  shall  not  only 
be  good  between  the  parties,  bu^,  also  be 
binding  on  all  those  that  have  any  right  or 
property  therein.  Market  overt,  in  the 
country  is  only  held  on  special  days,  pro- 
vided for  particular  towns  by  charter  or  pre- 
scription ;  but  in  London  every  day,  except 
Sunday,  is  a  market  day.  The  market  place 
or  spot  of  ground  set  apart  by  custom  for  the 
sale  of  particular  goods,  is  also,  in  the  coun- 
try, the  only  market  overt ;  but  in  London, 
every  shop  is  which  goods  are  exposed  publicly 
to  sale,  is  market  overt  for  such  things  only  as 
the  owner  professes  to  trade  in,  2  Bla.  Com. 
449.  And  it  has  been  recently  held,  that 
a  sale  of  goods,  being  those  in  which  he 
usually  deals,  made  to  a  tradesman  in  his 
ivarehouse  or  shop  in  the  city  of  London,  is 
a  sale  in  market  overt,  notwithstanding  the 
construction  of  the  premises  be  such  that  a 
person  from  the  outside  cannot  see  what 
is  going  on  within.  Uttledale,  J.,  said, 
that  (referring  to  the  rule  as  laid  down  by 
Blackstone  from^  5  Coke,  85)  in  his  opinion, 
the  circumstance  of  the  alteration  in  the 
shops  of  London  in  which  glazed  windows 
vrere  substituted  for  open  fronts,  did  not 
render  a  sale  in  such  shops  less  a  sale  in 
market  overt  than  it  would  have  been  if 
they  had  continued  in  their  former  state  ; 
and  Coleridge,  J.,  said  that  it  would,  in  his 
opinion,  be  productive  of  so  much  mischief 
to  have  the  law  on  the  subject  questioned 


that  he  could  not  consent  to  grant  a  rule 
on  the  subject.  Lyons  v.  De  Pass,  9  C.  & 
P.  74. 


purchase  of  stock  bt  bankrupt. 

By  stat.  6  Geo.  4,  c.  16,  s  80,  it  is  en- 
acted, that  if  any  bankrupt  shall  have  any 
government  stock  standing  in  his  name  of 
his  own  right,  the  Commissioners  may,  by 
writing  under  their  hands,  order  all  persona 
whose  act  is  necessluy,  to  transfer  the  same 
into  the  name  of  the  assignees,  and  to  pay 
all  dividends  upon  the  same  to  such  assig- 
nees. And  where  stock  is  purchased  by  a 
bankrupt  for  the  purpose  of  defrauding  his 
creditors  in  a  fictitious  name,  on  a  bill  being 
filed  by  the  assignees,  the  Court  of  Exche- 
quer will  order  the  Bank  to  erase  from  their 
books  the  fictitious  name,  and  insert  that  of 
the  bankrupt.  The  following  was  the  form 
of  the  decree :  "  Declare  that  the  sum  of 
L,  stock  standing  in  the  Bank  books 
is  the  property  of  the  bankrupt,  and  ought 
to  have  been  invested  in  his  name,  but  that 
it  was  invested  in  the  name  of  Thomas 
Rowe,  who  was  a  fictitious  person,  and  let 
the  name  of  Thomas  Rowe  be  erased,  and 
that  of  Barnard  Angle  be  inserted.**  Green 
V.  The  Bank  of  England,  3  Yo.  &  Col.  722. 
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Points  in  the  Law  of  Discovery,  By  James 
Wigram,  Esq.  one  of  Her  Majesty's 
Counsel.  Second  Edition.  London : 
A.  Maxwell. 

This  work,  as  announced  on  the  title  page^ 
is  not  a  complete  work  on  the  Law  of  Dis- 
covery as  administered  in  Courts  of  Equity, 
but  a  treatise  confined  to  certain  important 
"  Points,"  which  are  set  forth  in  the  fol- 
lowing propositions : — 

"  1.  The  pleadings  in  a  cause,  and  rulef>  of 
practice,  unconnected  with  the  laws  of  dis- 
covery, determine  a  priori  what  question  or 
questions  in  the  cause  shall  first  cume  on  for 
trial.  And  the  right  of  a  plaintif)'  to  discovery 
is  in  all  cases  confined  to  the  question  or  ques« 
tious  in  the  cause,  which,  according  to  the 
pleadings  and  practice  of  the  Courts,  is  or  are 
about  to  come  on  for  trial. 

'*  2.  It  is  the  right,  as  a  general  rule,  of  a 
plaintiff  in  equity  to  exact  from  the  defendant 
a  discovery  upon  oath  as  to  all  matters  ot  fact, 
which,  being  well  pleaded  in  the  bill,  are  ma- 
terial to  the  pbintiff's  case  about  to  come  on 
for  trial,  and  which  the  defendant  does  not  by 
his  form  of  pleading  admit. 

''3.  The  right  of  a  phiintiff  in  equity  to  the 
benefit  of  the  defendant's  oath^  is  limited  to  a 
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discoTery  of  sucb  material  facts  as  relate  to  the 
*  plaintiff'* 8  catts,'  and  does  not  extend  to  a 
discovery  of  the  manner  in  which  the  *  dtfend^ 
ant's  case'  is  to  be  exclusively  established,  or 
to  evidence  which  relates  exclusively  to  his 
case. 

••  4.  Every  objection  to  discovery  which  is 
founded  upon  a  denial  of  the  plaintiflT^s  right 
of  suit,  or  of  his  ri^ht  to  proceed  with  it  in  its 
existing^  state,  should  regularly  be  taken  by  de- 
murrer or  plea,  according  to  the  circumstances 
of  the  case ; — and,  where  the  objection  is  not 
so  taken,  and  the  defendant  answers  tiie  bill, 
he  will,  in  general,  be  held  to  have  waived  the 
objection,  und  will  be  obliged  to  answer  the 
bill  *  throughout/ 

•*  5.  Every  objection  to  discovery  which  is 
not  founded  upon  a  denial  of  the  plaintiff's 
right  of  suit,  or  of  his  right  to  proceed  with  his 
suit  in  its  existing  state,  but  depends  exclu- 
sively upon  the  nature  of  the  discovery  sought, 
may  regularly  be  taken  by  answer  as  well  as  by 
demurrer  or  plea.  As  the  mode  of  taking  oh- 
jections  of  this  nature  is  thus  unfettered  by 
rules  of  form,  a  defendant  who  has  not  actually 
answered  an  interrogatory  or  interrogatories 
to  which  the  objection  may  apply,  cannot,  as  a 
general  rule,  be  held  to  have  waived  it  upon 
any  merely  technical  grounds." 

We  congratulate  the  profession  that  a 
man  of  so  much  eminence  as  Mr.  Wigram 
has  been  induced  to  publish  the  result  of  his 
experience  and  research  in  this  important 
branch  of  law.  The  purpose  and  general 
scope  of  the  jurisdiction  exercised  by  Courts 
of  Equity  in  compelling  discovery  are  thus 
stated  by  Mr.  Wigram  : 

"A  bill  in  equity  generally  requires,  and  the 
Court  enforces,  the  answer  of  the  defendant 
or  party  complained  of  upon  oath.  An  answer 
is  thus  required  and  cufnn  cd,  with  a  view  to 
furnish  an  admissiun  of  the  case  made  by  the 
bill,  either  in  aid  of  proof,  or  to  supply  the 
want  of  it,  and  to  avoid  expense, 

*'The  discovery  which  is  ihns  required  and 
enforced  is  not  confined  to  a  discovery  of  facts 
resting  merely  in  the  knowle^^c  of  the  defend- 
ant, but  extends,  wiihin  C(  rtain  limits,  to 
deeds,  paper.*",  und  writings  in  his  possession 
or  power." 

The  difficulties  attending  tliis  branch  of 
equitable  jurisdiction,  with  a  view  to  pre- 
venting its  working  injustice,  are  well  de- 
scribed. 

"  The  exercise  of  a  iurisdiction  of  this  na- 
ture cannot  be  otherwise  than  pregnant  with 
danger  to  the  interests  of  those  against  whom 
it  may  be  enforced,  unless  careful  provision  were 
made  for  guarding  agunst  its  abuse.  Upon  a 
motion  for  the  production  of  documents,  in 
the  case  of  Cock  v.  St,  Bartholomew's  Hospital, 
8  Ves.  141,  Lord  Eldon  said  :  '  The  Newcastle 
case  is  a  good  lesson  upon  this  subject  of  pro- 
duction. They  produced  their  charters  to 
satisfy  curiosity;  some  persons  got  hold  of 
them,  and  the  consequence  was,  that  the  cor- 


poration lost  7000/.  a  year.'  This  observation 
applies  to  a  specific  case ;  but  the  mischief  at 
which  it  points  is  not  confined  to  cases  in 
specie  the  same  with  that  which  produced  it. 
Similar  consequences  may,  in  any  case,  ensue 
discovery — ^an  observation  which,  without  com- 
ment, proves  the  necessity  of  placing  under 
strict  regulation  the  jurisdiction  exercised  by 
(/ourts  of  Equity  in  compelling  discovery. 

"In  Shaftesbury  v.  /4rrotPsmith,  4  Ves.  71. 
Lord  Thurlow  says:  'Permitting  a  general 
sweeping  survey  into  all  the  deeds  of  the  family 
would  be  attended  with  very  great  danger  ami 
mischief ;  and  where  the  person  claims  as  bar 
of  the  body,  it  has  been  very  properly  stated, 
that  it  may  shew  a  title  in  another  person,  if  the 
intail  is  not  well  barrrd.*  And  see  3  Ves-  jan. 
501,  in  f^allis  v.  The  Duke  of  Portland:  Fan^ 
sittart  V.  Barher,  9  Price,  641 ;  Hare.  185, 186. 

''The  argument  which  thus  arises  out  of  the 
possibility  of  mischief  to  an  innocent  party, 
from  a  discovery  improperly  enforced — if  car- 
ried to  its  extent — ^would  strike  at  the  very 
foundation  of  the  jurisdiction  itself.  The  ar- 
gument, however,  is  not  all  on  one  side.  Sup- 
pose (to  put  an  extreme  case)  a  man  wrong- 
fully to  possess  himself  of  another's  estate,  and 
also  of  all  the  evidences  of  his  title  to  it.  So 
suggestion  of  possible  mischief  to  an  innocent 
party  would  support  the  conclusion  that  a 
Court  of  equity,  rather  than  exercise  a  juris- 
diction attended  with  such  risk,  should  permit 
the  wroug-doer  to  withhold  from  the  injured 
party  his  estate — by  withholding  the  only  means 
of  truing  his  title  to  it. 

'*  Nor  is  the  possibility  of  mischief  of  the 
nature  suggested  by  Lord  Eldon,  in  the  case  of 
Cock  V.  1^^  Bartholomew's  //ospital,  the  only 
evil  to  he  apprehended  from  the  compulsory 
disclosure  of  evidence  before  the  hearing  of  a 
cause*  The  danger  of  periury,  as  will  here- 
after be  seen,  is  the  foundation  of  a  settled 
rule  of  practice,  by  which  the  right  of  a  party 
to  discovery  is  limited  to  the  evidence  neces- 
sary to  sustain  his  own  case,  to  the  exclusion 
of  that  by  which  the  case  of  his  opponent  ex- 
clusively may  be  sustained." 

Mr.  Wigram  states  that  his  object  has  been 
to  investigate  and  explain  some  of  theleading 
rules  by  which  the  exercise  of  this  jurisdic- 
tion is  regulated  in  practice.  After  stating 
some  points  which  a  general  and  systematic 
treatise  on  the  law  of  discovery  would  con- 
tain, but  which  are  excluded  from  the  scope 
of  the  present  treatise,  .the  author  thus 
proceeds : 

*'  For  the  present,  then,  a  case  will  be  as- 
sumed— 1,  in  which  Xhejurisdiction  of  the  Court 
over  the  subject-matter  of  the  suit  does  not 
admit  of  controversy ;  ^2,  in  which  (except 
where  it  is  otherwise  expressly  noticed)  the 
distinction  between  a  bill  for  discovery  only 
and  a  bill  for  discovery  and  relief  does  not  call 
for  observation ; — and  3,  in  which  the  scope  of 
the  cause  is  single,  in  the  sense  in  which  the 
word  '  single '  has  been  explained  in  a  former 
place. 
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"Assuming,  then,  a  simple  case  of  the  de- 
scription just  noijced,  some  further  observa- 
tions may  usefully  be  made  by  way  of  intro- 
duction to  the  points  about  to  be  investigated. 

"  A  right  understanding  of  many,  if  not  of 
the  majority  of  those  points,  requires  that  the 
attention  of  the  reader  should  constantly  be 
alive  to  a  peculiavty  which  (excluding  a  defence 
by  demurrer  or  disclaimer)  for  the  most  part 
disdnguishes  a  defence  in  equity  from  a  de- 
fence at  law.    At  law,  a  defendant  has  merely 
to  put  upon  the  record  the  case  upon  which  he 
relies  as  an  answer  (i.  e.  as  his  defence)  to  the 
plaintiff's  claim  in  the  action ;  and  to  this  the 
record  containing  his  defence  is  confined.    In 
equity,  it  is  otherwise.    In  equity,  as  at  law, 
the  defendant  must  not  only  put  upon  the  re- 
cord the  case  which  he  relies  upon  as  an  answer 
(i.  e.  as  his  defence)  to  the  claim  made  against 
kirn,  but  he  is  also  obliged — in  addition  to  and 
upon  the  same  record  with  this  defence — to  give 
that  discovery  to  which  the  common  rule,  al- 
ready noticed,  entitles  the  plaintiff.    The  word 
answer,  then,  as  applied  to  a  defence  in  equity, 
18  a  complex  term,—  embracing  two  things 
essentiallff  distinguishable  from  each  other: 
namely,  1.  Tht  defence,  i.  e.  the  defendant's 
casci  and,  2.  The  examination  of  the  defend- 
ant, consisting  of  the  discovery  sought  by  the 
bill.    Such  are  the  distinct  parts  of  which  an 
answer  in  equity  may  be  said,  in  general,  to 
consist.    But,  in  practice  the  word  "  answer  " 
is  applied,   almotit  indiscriminately, — to  the 
defence, — to  the  discovery  or  examination. — 
to  the  record  which  comprises  both, — .md  to 
that  thing  which  is  technically  called  afn  answer 
in  subsidium  (as  distinguished  from  an  answer 
in  support)  of  a  plea,  and  which,  though  ad- 
missible in  pleading,  is  neither  an  examination 
nor  (properly  speaking)  a  defence.    To  the 
l^eneral  and   loose  sense  in  which  the  word 
**  answer  "  is  thus  used,  without  due  regard  to 
the  essential  distinctions  just  pointed  out,  may 
be  traced  much  unprofitable  argument  and 
much  of  the  confusion  which  appears  to  exist 
as  to  a  plaintiff's  right  to  discovery.     An  an- 
swer, so  far  as  it  is  a  defence  only,  aitd  a  plea 
in  bar.  as  will  hereafter  be  seen,  stand  upon 
precisely  the  same  footing  as  to  a  plaintiff's 
right  to  discovery.    Where  the  defence  is  by 
plea,  the  plaintiff  is  entitled  to  all  such  dis- 
covery (if  any)  as  may  be  necessary  to  try  the 
truth  and  validity  of  the  defence  so  made; 
and  this  right,  so  far  as  the  matter  of  the  plea 
is  concerned,  is  just  as  extensive  when  the  <le. 
fence  is  made  by  plea,  as  when  it  is  made  by 
answer.     In  fact,  the  only  ditferencc  between 
the  two  modes  of  defence,  so  far  as  the  right 
to  discovery  is  concerned,  will  be  found  to 
consist  in  this — that,  in  the  former,  (the  de- 
fence by  plea),  the  point  made  by  the  pica  is 
tried  iM  the  first  instance,  and  the  discovery 
therefore,  in  the  first  instance,  is  confined  to 
thas  point ;  whereas,  if  the  matter  of  the  plea 
be  insisted  upon  by  answer,  other  points  in  the 
cause,  unconnected  with  the  matter  of  the  plea, 
go  to  trial  simultaneously  with  that  matter,  and 
the  discovery  therefore  is  extended  to  those 
points  also. 


"  The  distinction  between  that  part  of  the 
record  called  an  answer  which  constitutes  the 
defence,  and  that  part  of  it  which  contains  the 
discovery  required  by  the  bill,  is  of  the  essence 
of  some  of  the  most  important  rules  in  the  law 
of  discovery.  To  a  neglect  of  this  distinction 
may  be  traced  the  confusion  in  which  some 
important  points  in  that  law  have  become  in- 
volved, 

"  Where  a  plaintiff  seeks  to  obtain  discovery 
to  which  he  has  no  right,  or  to  obtain  it  by  a 
form  of  proceeding  not  in  accordance  with  the 
practice  of  the  Court,  the  defendant,  as  will 
hereafter  be  seen,  may  object  to  give  the  disp 
covery  required,  and  demand  the  judgment 
of  the  Court  whether  he  should  give  it  or  not. 

"  In  addition  to  objections  challenging  the 
plaintiff 's  right  of  suit,  or  the  regularity  of  the 
proceeding  by  which  he  seeks  to  obtain  dis- 
covery. Courts  of  equity  in  many  cases  refuse 
to  enforce  particular  discovery  upon  objections 
founded  in  the  nature  of  the  discovery  sought, 
and  in  that  alone ; — as  where  it  would  subject 
the  defendant  to  penalties, — where  it  is  imma- 
terial,—where  it  relates  exclusively  to  the  de- 
fendant's case, — and  upon  other  grounds  which 
will  be  noticed  hereafter. 

"  As  the  appropriate  mode  of  taking  an  ob- 
jection to  discover)'  varies  in  many  cases  with 
the  ground  and  nature  of  the  objection  itself, 
it  is  of  importance  to  distinguish  between  those 
objections  to  discovery  which  challenge  the 
plaintiff's  right  of  suit,  or  the  regularity  of  the 
proceeding  by  which  he  seeks  to  obtain  it,  and 
those  objections  to  discovery  which  are 
grounded  upon  the  nature  of  the  particular 
discovery  objected  to.  It  is  one  thing  for  a 
defendant  to  say,  '  I  will  not  answer  because 
you  have  no  title  to  relief  against  me  at  law 
or  in  equity,  or  because  you  seek  it  in  a  man- 
ner not  warranted  by  the  practice  of  the  Court,' 
and  another  to  say, '  I  am  not  bound  to  make 
this  discovery,  even  admitting  your  title  were 
as  you  have  asserted,  and  your  manner  of  seek- 
ing it  to  be  free  from  all  objection.'  The 
fourth  and  lifth  propositions  stated  below,  are 
founded  upon  the  above  distinction.  The 
fourth,  relates  to  the  appropriate  mode  of  ob- 
jecting to  discovery,  where  the  objection  is 
founded  upon  a  denial  of  the  plaintiff's  right 
of  suit,  or  to  the  manner  in  which  he  proceeds 
to  obtain  ii ;  and  the  fifth,  relates  to  the  ap- 
propriate mode  of  objecting  to  discovery  where 
the  objection  is  founded  exclusively  upon  the 
nature  of  the  discovery  itself." 

Mr.  Wigram  then  investigates  each  of 
the  five  propositions  above  stated.  llie 
second  and  third  of  which,  comprising  by  far 
the  most  numerous  class  of  cases,  are  treated 
at  great  length,  and  we  need  scarcely  say 
that  the  whole  work  is  worthy  of  the  ex- 
tensive learning,  sound  judgment,  and  acute- 
ness  for  which  the  learned  author  is  distin- 
guished. The  present  edition  comprises  the 
points  involved  in  the  recent  cases  of  ^damt 
V.Fisher,  3  Myl.  &  Cr.  549  ;  Neatey,  Lati- 
mer,  2  Younge  &  Col.  257,  11  Bligh  149  ; 
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Pilkingion  v.  Himsworth,  1  You.  &  C.  61 2 ; 
nndCarterY.Goetze.2Keen58\.  The  other 
principal  decisions  reviewed  in  the  conrae  of 
the  work  are  Hindman  v.  Taylor,  2  Bro.C. 
C   7  •   Sanders  v.  King,  2  Sim.  &  b.  277  ; 
Thring  v.  Edgar,  lb.  280;  Pennington  v. 
Beechey,  lb.  282 ;  Attorney  General  y.  El- 
lison, 4  Sim.   238 ;  Crowley  v.  Perkjns^^  5 
Sim.  552  ;  Hardnian  v.  £/fem«r,   5   bun. 
640;   Lambert  v.  iJoyw*,   2   Mer.   4by. 
Besides  these  cases  Mr.  Wigram  notices 
those  of  Murray  v.  Walters  and  ^>fl«^  J- 
Cooper,  which  are  not  reported,  but  doubt- 
less  his  sUtement  of  them  may  be  impbciUy 
relied  on. 


THE  STUDENT'S  CORNER. 


STAMP  ACT.— INDORSEMENT. 

Mr.  Editor, 
Will  you  or  any  of  your  readers  he  good 
enough  to  answer  the  question  arising  upon 
llic  followinjr  case :  the  question  certaiulj;  ap- 
pears a  simple  one,  hut  as  a  doubt  has  arisen, 
Lud  1  have  referred  to  the  act  and  several 
books  upon  the  subject,  without  meetmff  any- 
thinff  bearing  upon  the  point,  I  take  the  liberty 
of  submlltuiff  the  same  to  you  for  your  opmion. 
A  roortcage  deed  was  executed  some  years 
ago,  which  with  the  receipt,  attestation,  &c. 
ran  close  to  the  prcscribecl  number  of  folios. 
Upon  the  interest  becoming  due,  it  was  re- 
ceived by  the  solicitor  for  tlie  mortgagee,  who 
upon  handing  the  same  over  to  his  client,  ge- 
nerally took  a  receipt  for  the  amount  upon  the 
deed.    Now  the  several  receipts  upon  being 
counted,  words  and  figures  together,  number 
four  folios,  being  at  least  tlirce  folios  beyond 
the  number  allowed   for  the  stamps  on  the 
deed.    The  question  then  is.  whether  the  re- 
ccints  referred  to,  would  come  under  the  ge- 
iieral  denomination  of  "  any  schedule,  receipt, 
or  other  matter  put  or  endorsed  thereon,    as 
in  the  act,  and  thereby  invalidate  the  deed. 

Ttro. 


ft  needless  and  useless  expense ;"  but  it  seems 
strange  to  me  that  it  should  never  Uve  oc 
curred  to  him  that,  bad  he  exercised  the  proper 
deffree  of  care  in  searching  the  Roll  of  Attor. 
oeys  previously  to  issuing  the  wnt,  this  heavy 
loss  would  not  have  been  incurred. 

I  trust  J.  W.  will  adopt  my  hint,  and  searcli 
the  roll  a  little  the  next  time  he  sues  for  rent 
due  to  old  ladies.  Philolithm. 

Sir, 
As  a  member  of  the  profession,  I  cannot 
refrain  from  observing,  that  your  corrcspon- 
dent  "  J.  W.*'  p.  425,  would  have  done  well 
if  he  had  kept  the  circumstance  he  relates  in 
your  last  number,  to  himself,  instead  of  put- 
ting it  forth  as  a  reason  for  his  brethren  to  l»c 
deprived  of  one  of  their  most  ancient  privileges, 
because  he  was  ignorant  of  that  of  whkh  any 
Tyro  in  the  profession  could  have  informed 

'T'would  remark,  that  if  "J.  W-  had  l«cn 
as  wise  as  his  antagonist,  to  whom  he  refers  as 
"  this  respectable  gentleman,"  possibly  as  r«. 
spectable  as  himself,  though  perhaps  not  so 
prosperous,  he  would  have  saved  "  the  needless 
and  useless  expense  "  of  which  he  conaplains. 
and  thus  saved  an  attorney  the  unpardonable 
sin  of  doing  that  for  himself,  which,  rf  be  were 
actinff  for  a  client,  he  would  be  bound  to  do. 

A  Subscriber. 


SELECTIONS 
FROM  CORRESPONDENCE. 


PROPOSED  ARTICLED  CLERKS*  CLUB. 

Sir, 
Having  read  in  a  late  number  of  the  Legal 
Observer  a  letter  from  "  Milo,"  1  not  only 
highly  approve  of  the  club  he  proposes,  but 
am  sure,  that  if  it  was  once  set  on  foot,  it 
would  soon  be  brought  to  bear,  witliout  pviag 
any  particular  trouble  to  any  one  in  bringmg 
it  about.     I  know  several,  who.  as  wcU  as 
myself,  would  gladly  join  it ;  and  I  am  sure 
every  one  must  allow  that  it  would  be  a  very 
useful  society,  and  tend  to  the  improvement 
of  thoss  who  are  preparing  to  become  members 
of  the  profession.    Rules,  of  course,  must  be 
had  recourse  to,  as  well  to  sustain  the  rcs[>cc- 
tability,  as  stabdity  of  the  club.    A  few  hiats 
from  some  of  your  correspondents  of  more 
experience  than  myself,  as  to  the  best  mo*  e 
of  establishing  such  a  club  would  be  highly 
acceptable  to  all  articled  clerks.       _  -    « 

F*  li*  T. 


Sir. 


PRIVILKGK  OP  ATTORNEYS. 


In  a  recent  number  of  your  valuable  journal, 
T,  405  I  notice  a  letter  from  J.  W.,  indignantly 
^ompl'aining  of  tlie  privilege  V^^^^^^^^J  *^ 
tornlys  of  beinff  sued  m  their  own  Courts 

This  terrible  privilege  your  correspondent 
describes  as  *'  atfordmg  an  attorney  the  means 
of  putting  suitors  to  a  needless  and  useless 
expense,  as  the  costs  are  iost.  ,    ^,      r    ♦ 

Now  I  quilc  agree  with  J.  W.  as  to  the  fact 
of  the  costs  being  kst,  and  his  clietjt  put  to 


CITY  ATTACHMENT.— IMPRISONMENT. 

A  defendant  in  an  action  in  the  Lord  Mayor's 
Court,  lately  surrendered,  thinking  thereby  to 
get  rid  of  the  attachment,  having  removed 
the  proceedings  into  one  of  the  Sopcnor 
Courts  of  Westminster.  He  then  look  out  a 
summons  before  a  Judge  to  shew  cause  why 
he  should  not  be  discharged  out  of  custody 
which  his  Lordship  refused,  on  the  fg^;^ 
that  the  imprisonment  being  voluntary,  it  did 
not  come  within  the  act  for  the  »l>ohtion  of 
arrest.  v»v"- 
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Clerks*  ^ame  and  Residence,  7>>  u^uim  articled  and  iusigned, 

Claverin^,    Julin,    44»    Devonshire    Street,    Oeorge  Delmar^  Liiicolu'«  lun  Fields. 

Queen*s  Square. 
Clarke,    William,  4,  New  Milltnan  Street  \    Somers  Clarke,  Brighton. 

Guildford  Street ;  and  Brighton. 
Crompton,  Johu,  High  Croinpton,  Lancashire.    James  Whitehead,  Oldham,  Loncashire. 
Collins,  George  Browne,  12.  Liverpool  Street,    Thurston  Collins,  Saint  ColumU 

King's  Croas  ;  and  St.  Columb,  ComwaH. 
Chaitibers,  Joseph,  I,  Butler's  Place,  Chapel    James  Hoakins,  Portsmouth. 

Street,  Pentonville ;  and  Portsmouth. 
Cbauutler,  Thomas,  39,  Baker  Street,  Lloyd    Tliomas   Hodgson    Holdsworth,    Gray's    Inn 

Square ;  and  County  Terrace,  New  Kent        Square. 

Road. 
Clark,  Thomas  Clark,  Camhenvpll,  Road  op-    Jonathan  Ward,  Stokeshy,  Yorkshire ;  assigned 

Eosite  the    Navy  School  ;    Killerby  Hall,        to  Bowyer  Mewburo,  Great  Winchester  St. 
Durham;  and  Crimscot  Street,  Berrooudsey. 
Clifton,  William  Henry,   50.  Burton  Street,    John  Parker,  Worcester. 
Barton  Crescent ;  and  Whittington,  near 
Worcester. 
Chillingwortb,  John  Williams,  14,  Bedford    Edward  Richmond  Nicholas^  Bewdley. 
Place,  Kenton  Street;  Tavistock  Place;  and 
Burton  Crescent. 

Day,  John,  17,  Trinity  Square,  Southwark;    Edward  Amos  Chaplin,  3,  Gray's  Inn  Square. 
IVlilverton,  Somerset;  5,  Saint  Mary's  Sq. 
Lambeth;  and  3,  Gray's  Inn  S(iuare. 
Davies,  Thomas,  Thavies'  Inn ;  and  Cardigan*    Oliver  Lloyd,,  Cardigan ;  Henry  Betver,  Sal- 
ford. 
Darwell,  Thomas  the  yonnger,  9,  Great  Coram    James  Frederick  Beever,  Salford. 

Street;  9,  Derby  Street;  and  Manche.ster. 
Dolman,  Frederick   William,  57,  Clarendon    Robert  Cruickshank,  Gosport  f    assigned  to 
Street,  Clarendon  Square ;    and  Lincoln's        Antonlne  Dufaur,  Lincoln's  Inn  Fields. 
Inn  Fields. 
Doughu,  Thomas  Neale,  1,  Oriel  Place,  Col-    William  Saltwell,  Carlton  Chambers,  Regent 

lege  Street,  Chelsea.  Street. 

Davies,  Henry  Daniel,  21,  Warwick  Street,    Daniel  Davis,  21,  Warwick  Street,  Regent 

Regent  Street.  Street. 

Dowman,  William,  the  younger,  Sudbury ;  and    William  Dowman  the  elder,.  Sudbury,  Suffolk* 

.  7»  Ebury  Street,  Pimlico. 
Day,  Samuel,  6,  Ely  Place ;  and  Saint  Neot's,    William  Day,  Saint  Neots. 

Hants. 
Densham,  Richard,  Bampton,  Devon.  George  Sharpe,  Upper  Wharton  Street,  Lloyd 

Square. 
Davis,  Henry  Touchet,  articled  by  the  name    Thomas  Macauley  CrutwelU  Bath, 
of  Henry  'Touchet,  Clevedon,  near  Bristol, 
and  Bath. 
Davies,  Edward    Martin,  8,  Euston  Grove,    Tliomas  Thomas,  Swansea. 

Enston  Square. 
Ellis,  Arthur,  6,  Charles  Street,  Grosvenor  Sq.    George  Streater  Kempson,  Abingdon  Street, 

Westminster:  assigned  to  John  Luke  Wet- 
ten,  Conduit  Street. 
Edwards,  William,  41,  Argyle  Street,  New    William  Hazard,  Redenhall  with  Harleston* 
Road ;   Framlingham ;  and  2-4,  Saint  Tho- 
mas's Street,  East 
Edwards,  William  James,  1,  Stafford  Place,    William  Edwards,  Framlingham. 

Pimlico ;  and  Framlingham,  Sutifolk. 
Eyre,  William  Vardy,  II,  Lower  Brook  St.    Samuel  Reld,  Deddington. 
Grosvenor  Square;  and  Deddington,  Oxford* 
shire. 
Eyre,  Frederick  Edwin,  22,  Bryanstonej^q.         Walpool  Eyre,  22,  Bryanstone  Square;    as* 

signed  to  John  Pinniger,  Gray's  Inn  Square. 
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Clerks  Name  and  Residence.  To  whom  articled  and  turigned, 

Fisher^  Charles,  65,  Channg^  Cross ;  Nelson  Joseph  Fisher,  Bury  Street,   St.  Jamea's ;  as- 

Terrace;   Newport;    Barnstaple;   and   19,  signed  to  Thomas  Hooper  Law,  Bamttapie ; 

Edgware  Road.  assigned  to  Samuel  Fisher,  Bucklersbary. 

Field.   William,    64  Great    Russell    Street,  Henry  Downe  Barton,  Exeter. 

Bloomsburv  ;    and    24,    Tavistock    Place, 

Ta?utock  Square. 

Tookes,  Thomas  the  younger,  3,  Fig  Tree  Ct ,  Henry  Charles  Goodden,  Sherborne. 

Temple ;  Sherborne ;  King  William  Street ; 

TaTistock    Square ;    and    Norfolk    Street, 

Strand. 

Futvoye,  Edward,  25,  Myddleton  Square.  James    Fairbank,    Staple   Inn ;   aasigned   to 

Henry  Coode,  Guildford  Street. 

Fen,  Robert,  3,  Raymond  Buildings ;   and  John  Burrell,  Durham. 

Chester-le  Street, 

Fmlow,  Richard  Whiteley,  Liverpool.  Richard  Finlow,  Liverpool. 

Foster,  Thomas,  15,  Ely  Place,  liolborn.  Joseph  Foster,  Wolverhampton ;  assigned  to 

Edward  .Henry  Rickards,    Lincoln'^    Inn 
Fields. 

Goodman,  Hiller,  IS,  Salisbury  Street,  Strand ;  Henry  Gilbert,   Southampton  ;    assigned   to 

Southampton  ;  and  23,  Southampton  Build-  John  Barney,  Southampton. 

ings.  Chancery  Lane. 

Geldard.  Christopher  John,  36,  Sidmouth  St.  William  Robinson,  Settle. 

JVliddlesex;  Cappelside,  near  Settle,  York- 
shire. 

Gay,  William,  1,  Chapel  Street,  Bedford  Row ;  Philip  Wilson,  King's  Lynn,  Norfolk. 

King's  Lynn ;  and  6,  New  Ormond  Street, 

Queen  Square. 

Gadsby,  John,  34,  Arundel  Street,  Strand;  David  Welch,  Derby;   assigned  to  M^Uian 

Derby;  and  2, Old  Millman  Street, Bedford  Stephens,  Queen  Street,  Cheapside. 

Row. 

Gordon,  William,  57,  Old  Broad  Street.  Alexander  Gordon,  57,  Old  Broad  Street. 

Grant,  Charles  William,  Leeds ;  Great  Russell  John  Hartley,  Settle,  Yorkshire. 

Street ;  and  Plowden  Buildings,  Temple. 

Gell,  Alfred,  Lewes,  Sussex.  Thomas  Harding  Gell,  Lewes. 

Gwyne,    John,  Hartley    Witney,   County  of  Thomas  Bunnis,  Elvetham ;  17»  Essex  Street, 

Southampton  ;  and  Thavies  Inn.  Strand. 

Gurney,  Jonn,  3,  Wakefield  Street,  Brunswick  William  Paul,  Truro,  Cornwall. 

Square;  Trehaverne;   and  Everett  Street, 

Russell  Square. 
Gutteres,  George,  6,  Park  Place,  Cam berwell  Thomas  Webb,' Gilbert,  Brabant  Court,  Phil- 
Grove,  pot  Lane. 
Gall.  James  Charles,  10,  Saint  Thomas's  St.  William  Brooke,  Kenninghall,  Norfolk ; 

East:  Gray  Terrace,  Dover  Road;  Single-  signed  to  William  Ransom,  Stowmarket ; 

ton  Street  ;  Butterworth  Street ;  and  Great  signed  to  Daniel  Calver,  Kenninghall,  Nor- 

Chart  Street.  folk. 

Good,  John  Wiltshire,  32,  Bedford  Row.  George  Anstie,  Devises,  Wilts ;  assigned  to 

Edward  Francis  Fennell,  32,  Bedford  Row. 

Harben,  Peter  Tait,  16,  Bridge  Street,  Vaux-  William  Waller,  12,  Clement's  Inn. 

hall. 

Hook,  St.  Pierre  Butler,  21,  Brunswick  Cres-  Sir  George  Stephen,  Knight,  17,  King's  Arms 

cent,  Lambeth.  Yard,  Coleman  Street. 

Hulton,  Frederick  B.  Copley,  Preston.  Charles  Buck,  Preston. 

Hinton,  Frederick,  1,  Red  Lion  Square ;  and  James  PuUen  Hinton,  Bristol. 

Bristol. 

Hill,  Richard,  8,  Featherstone  Buildings  ;    1,  William  Graham,  Abingdon. 

Cranmer  Place,  Waterloo  Bridge ;  and  9, 

Great  Ormond  Street. 
Hanbury,  Thomas  James,  1,  Tonbridge  Place,  Thomas  Sewell,  Newport,  Isle  of  Wight ;  as- 
New  iload;  and  69,  Lamb's  Conduit  Street.  signed  id  Robert  Carr,  Forster,  Raymond 

Buildings. 

Hair,  Thomas,  Kidderminster.  George  Price  Hill,  Worcestershire ;  assigned 

to  Henry  Maddocks  Daniel,  Worcester  suid 
Kidderminster. 

Haxby,  Joseph  Barber;   11,  Chapel    Place,  Twisleton  Haxby,  Wakefield,  Yorkshire. 

Cavendish  Square  ;  and  Waketicld. 

Holmes,  Edward  Carlelon,  45,  Guildford   Sts  William  Holmes,  Brooksfield  near  Araadel ; 

6,  Rdymoiid  Buildings.  assigned  to  Edward  Foach  Hillicr,  Commtiig 

Street,  Pentonville. 
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Clerks*  Name  and  Residence.  To  whom  articled  and  assigned. 

"°"«%  William,  the  younger   6,  Salisbury  William  Homc8,  Pool  End,  near  Ledbury :  as- 

H-.iif  V^''*°;?  \5°n  ^io^"J7'  Herefordshire.  signed  to  Thomas  Jones.  Ledbury.  ^  ' 

Hazell,  Edward  Weils,  19,  King  Street,  Hoi-  George  Parsons  Hester,  Oxford, 
bom ;  and  Oxford. 

Hitchcock,  William,  25,  Claremont  Terrace,  Charles  Hyde,  Ely  Place 
Pentonville. 

Holland,  Thomas  Moore  WooUams,  Upton-  Thomas  Bird.  Upton- upon-Sevem  5  assigned 

upon-Sevem ;   and  7,  Harpur  Street,  Red  to  Thomas  Loftus,  New  Inn. 
Lion  Square. 

Harrison,  George,  JJ9,  Mount  Street,  White-  George  Harrison.  Bishop's  Wearmouth :  as- 

chapel ;  Bishop  Wearmouth,  Durham ;  and  signed  to  Joseph  John  Wright,  Sunderland. 

Colet  Place,  Commercial  Road.  ® 

Jones,  Daniel  Price,  34,  Penton  Place,  Pen-  Daniel  Price,  Talley,  Carmarthenshire. 

tonviUej   33,  Arundel  Street;    Newcastle 

Emlyn;  24,  Upper  Park  Street,  Islington; 

and  7,  Upper  Wharton  Street,  Lloyd  Square. 

Johnston,  George,  18,  Hunter  Street,  Bruns-  Joseph  Heapy  Watson,  19,  King's  Arm's  Yard. 

wick  Square. 

Johnson,  William  Hecry,  21,  Gower  Place,  William  Brackenridge,  16,  Bartlett's  Build- 

Euston  Square.  ings. 

Jenkins,  George   Thomas,  24,    Nottingham  Thomas  William  Budd,  Bedford  Row. 

Place,  Marylebone. 

Ilflerton.  Henrv  Decinins.  6,  Grove  Terrace,  George  Leeke  Baker,  Lincoln's  Inn  Fields. 

St.  John's  Wood;  Mortimer  Street;   and 

Margaret  Street,  Cavendish  Square. 

Jones.  Thomas,  Shrewsbury.  Henry  Jones,  Shrewsbury. 

Ifiglis,  James,  Colchester.  William  Mason.  Colchester. 

Kemp,  George  Baring,  Naples ;  35,  Clarendon  Joseph  Maynard.  Mansion  House  Place ;  as- 

Street^  Somer's  Town ;   and  Brighton.  signed  to  Frederick  Lewis  Austeo,  6,  Ely 

Place. 

[7*0  be  continued,'] 


SUPERIOR  COURTS. 


[Before  the  Four  Judges.] 

CAKAL. — POOR. 

fFhere  certain  proprietors  of  a  namgation 
took  possession  of  land  under  the  provisions 
of  a  private  act  of  parliament,  and  cut 
and  dug  it,  and  made  cuts,  locks,  and  tow- 
ing paths;  and  commissioners  appointed 
under  the. act  had  awarded  to  the  owners 
of  the  land  a  sum  amounting  to  thirty 
year's  purchase  in  satitf action  of  such  tak- 
ing, but  there  was  no  regular  conveyance  of 
the  Utnd  to  the  canal  proprietors :  Held, 
that  these  circumstances  constituted  them 
occupiers  of  the  land,  and  as  suck  liable  to 
be  rated  to  the  relief  of  the  poor. 

This  was  an  action  of  replevin.  The  decla- 
ration staged  that  the  defendants  were  the  pa- 
rochial officers  of  Hanhain  Mills;  and  that  the 
plaintiffs  were  the  present  proprietors  of  the 
navigation  from  Bath  to  that  place,  under  an 
act  entitled  "An  Act  to  make  navi^ble  the 
river  Avon  from  Bath  to  Han  ham  Mills,"  that 
the  defendants  had  unlawfully  seized  the  goods 
of  the  plaintiffs,  &c.  The  defendants  pleaded 
that  the  plaintiffs  were  the  occupiers  of  certain 
towing-paths,  locks,  and  cuts  &c.,  and  that 
th«y  had  been  rated  as  such  occupiers,  &c. 


A  case  was  submitted  to  the  Court  to  raise  the 
question  of  the  plaintiff's  liability,  and  that  case 
stated  the  acts  under  which  this  navigation  was 
made,  and  set  forth  the  finding  of  the  commis- 
sioners that  the  plaintifi^s  should  pay  a  certain 
sum.  amounting  to  a  thirty  year's  purchase,  to 
the  owners  of  land  taken  for  the  purposes  of 
the  navigation  under  the  compulsory  powers 
of  the  acts. 

The  Attorney  General  for  the  plaintiffs.— 
The  right  of  the  plaintiffs  to  the  navigation 
entirely  depends  on  the  10  Anne,  c.  8,*  and  the 
47  Geo.  3 ;  by  the  first  of  which  the  right  to 
make  the  navigation,  and  to  take  tolls,  was 

A  By  8.  2  of  the  10  Anne,  c.  8.  certain  per- 
sons, therein  mentioned,  were  appointed  com- 
missioners for  settling  anv  ciifference  that 
might  arise  between  the  undertakers,  &c.  and 
the  proprietors  of  the  said  lands,  tenements  or 
hereditaments ;  and  they  were  thereby  ein^ 
powered  to  settle  and  determine  what  satisfac- 
tion every  such  person  should  have  for  such 
proportion  of  his  lands,  &c.  as  should  be  cut, 
digged,  removed  or  made  use  of  as  aforesaid, 
and  for  the  damage  that  should  be  thereby 
sustained ;  and  to  adjust  and  settle  what  share 
and  proportion  of  such  purchase  money  or  sa- 
tisfaction every  tenant  or  other  person  having 
a  particular  estate,  term  or  interest  in  any  of 
the  premises,  should  have  for  his  respective 
interest  or  right. 
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conferred;  aod  by  Uie  lecond  ibo  t\^hi  to 
take  land  for  towinj^-paUis,  &c.  was  created. 
There  ore  no  provisions  in  the  local  act  res- 
pecting ratcability.    That  is  left  entirely  to  the 
43  Elia.     It  does  not  seem  that  the  pfaintiflfs 
can  be  liable  to  be  rated  in  respect  of  their 
locks,  but  if  they  are,  then  they  are  not  liable 
in  respect  of  their  towing-paths,  for  they  are 
not  the  owners  of  the  soil,  but  have  merely  an 
easement  over  it.    The  plaintiffs  here  are  at  all 
cventa  not  exclusive  occupiers,  which,  in  the 
cases  of  The  King  v.  JoUlffe,^  and  The  King 
v.  Bell,^  was  deemed  necessary  in  order  to 
create  the  liabilitv.    To  a  certain  extent  the 
plaintiffs  as  proprietors  of  tliis  very  navigation, 
were  held  in  The  Kings,  Thomas,^  (where  the 
substance  of  these  local  acts  is  set  out)  not  to 
be  liable  to  be  rated  in  respect  of  the  land 
covered  with  water,  being  part  of  the  River 
Avon,  because  they  were  occupiers;   but  in 
respect  of  the  cut  and  the  locks,  they  were 
licld  to  be  occupiers,  and  therefore  rateable. 
But  at  that  time  it  was  taken  for  granted  that 
the  soil  of  the  cuts  was  in  the  proprietors  of 
the  company.    That,  however,  is  a  mistake. 
They  have  no  conveyance  of  the  soil,  but  they 
pay  a  compensation  for  a  licence  to  use  it,  the 
soil  itself  remaining  in  the  former  owners.    It 
having  been  determined^  that  the  proprietors 
are  not  liable,  but  in  respect  of  occupation 
only,  though  they  may  have  in  some  respects 
an  exclusive  right  of  passing  over  the  soil ;  and 
the  fact  being  now  apparent  that  the  proprie- 
tors of  this  navigation  are  not  the  proprietors 
of  the  soil,  but  have  a  mere  easement  over  it, 
then  all  the  distinction  between  the  cuts  and 
Cowing-patha  and  the  river  is  gone.    The  cases 
already  cited,  shew  that  the  proprietors  of 
the  navigation  cannot  be  considersd  as  pro- 
prietors of  the  soil.    They  have  but  an  ease- 
ment over  a  public  highway ;  for  the  bed  of  the 
river,  and  the  towing-path  by  the  side  of  the 
river,  are  public  highways.    All  the  King's 
subjects  have  a  right  to  use  it;   The  King  v. 
7*he  Severn  and  ff^ye  Company^    As  to  the 
toiving-patb,  it  is  clear  that  the  rate  cannot  be 
maintained  in  respect  of  that;  for  though  the 
plaintiffs  may  have  in  some  respects  an  exclu- 
sive right  over  it,  yet  it  is  not  a  property 
within  their  occupation  i  nor  is  the  soil  of  it 
in  them.    The  King  v.  Jollifffy^  is  expressly 
in  point  here.*^    The  King  v.  Bell}  is  not  an 
authority  the  other  way,  for  there  the  parties 
Lad  so  conducted  themselves  as  to  convert  the 
grant  made  to  them  of  a  Way-leave  into  a  real 
and  exclusive  occupation,  and  they  were  rated 
in  respect  of  their  occupation.    The  right  of 
the  defendants  here  to  levy  the  rate  cannot 

b  2  Term  Rep.  90.        «  5  Manle  &  S.  221 . 

d  9  Barn.  &  C.  114. 

•  The  King  v.  The  Mersey  and  Irweii  Nai^ 
gatiun,  9  Barn.  &  Ores.  96 ;  The  King  v.  The 
Aire  and  Calder  Navigaiion,  ih,  820. 

'  2  Bam.  &  Adol.  646.    a  2  Term  Rep.  90. 

t  See  also  The  King  v.  The  Trent  and 
Mersey  Navigation,  4  Barn,  h  C,  b7, 

\  7  Term  Hep.  698, 


be  supported— the  MtioA  of  repl«?la  b  well 
brought,  and  the  plaintiffs  must  have  judg« 
ment. 

Mr.  Graves,  conlrk, — In  this  case  It  has  been 
expressly  found  that  the  plaintiffs  are  the  pro- 
prietors of  the  locks  and  the  towing-paths. 
They  have  paid  a  sum  in  satisfaction  for  them 
to  the  owners  of  the  soil.    It  is  clear  then  that 
on  the  authority  of  The  King  v.  The  Mersey 
and  Irieell  Navigation)  they  are  Tuble  to  be 
rated  in  respect  of  that  property,    The  act 
here  gives  the  proprietors  a  right  to  purchase 
lands.     They  have  purchased  lands,  and  it 
might  have  been  expected  that  after  the  case 
of  The  King  v.  Thomas,  no  dispute  woald  ever 
have  been  raised  respecting  the  liability  of  the 
proprietors  to  be  rated  for  the  locks  and  tow- 
m^-paths.    It  is  absurd  to  say  that  the  pro- 
prietors have  a  mere  easement.    Is  a  right  to 
make  a  canal  through  another  man's  land  a 
mere  easement  ?     The  right  of  passing  over 
the  land  may  be  so,  but  the  right  to  dig  it,  to 
cut  it  up,  and  to  lay  it  under  water,  must  be 
more.    In  The  King  v.   The  Chelsea  fFaier 
IForks^  it  was  expressly  held  that  the  pro- 
prietors^ of  the  water  works,  who,  by  royal 
permission,  had  been  allowed  to  make  «  reser- 
voir in  St.  James's  Park,  and  to  lay  down  pipes, 
&c.  were  rateable  as  occupiers  in  respect  of  such 
reservoir,  and  also  in  respect  of  the  land  below 
the  surface,  where  they  laid  down  pipes,  tlioogh 
another  person  was  rated  for  the  herbage.  The 
occupation  was  similar  in  The  King  v.  Bell} 
and  therefore,  without  disputing  that  occupa- 
tion is  necessary  to  rating,  it  may  be  contended 
that  such  occupation  exists  here.    The  pro- 
prietors here  received  their  Orst  powers  from 
the  9  Anne.   That  act  gave  them  power  to  pur- 
chase  lands.    The  4?  Geo.  3,  which  afterwards 
passed,  recited  that  they  had  purchased  lands, 
and  made  works,  but  that  they  had  not  power 
under  the  former  act,  to  make  towing-paths. 
It  therefore  gave  them  that  power.     Thai 
shews  that  the  legislature  itself  treated  them 
as  occupiers.     In  The  King  v.  The  Meyer  €f 
London,^  a  barge-way  and  toll-gate  had  been 
purchased  by  the  corporation  of  London  nnder 
an  act  similar  to  the  present,  and  a  rate  on  the 
corporation,  on  the  ground  of  liability  by  oc- 
cupation, was  there  held  valid.    It  u  clear, 
therefore,  that  in  respect  of  the  cut  and  locks 
there  is  a  sufficient  liability  to  rat^  and  that 
the  defendant  have  such  a  vested  interest  in 
the  towing-paths,  as  to  make  them  rmleable 
for  such  paths.    And  The  King  v.  The  Chelsea 
Water   n^erks  shews  that  they  are  liable  in 
respect  of  the  |npes  underground.    The  ques- 
tion of  occupation  did  not  arise  in  The  King 
V.  The  Severn  and  Bye  Baiheey   C^mpat^, 
which  turned  altogether  on  the  company  as- 
suming a  public  duty,  and  afterwards  attempt- 
ing to  claim  the  privilege  of  laying  it  down  at 
pleasure.    The  shares  m  this  company  have 
already  been  decided  to  be  real  estate,a  and 
the  proprietors  are  rateable  in  respect  of  the 


J  9  Barn.  &  C.  95.  k  5  Barn.  &  Ad.  166. 
1  5  Maule  &  S.  221.  »  4  Term  Rep.  21. 
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land  of  which  they  have  liecome  owners  o^ 
occiipiere  under  the  two  acts. 
The  Attorney  General  replied. 

Lord  Denman,  C.  J. — ^This  case  has  been 
ai^ed  with  a  j^eat  provision  of  learniniif  (  but 
the  qaestioQ  simply  lurns  on  the  terms  of  the 
act  of  parliament,  and  on  what  has  been  done 
URder  it  by  the  company.  Are  the  proprietors 
of  the  company  occupiers  under  this  act  ?  1 
have  not  a  doubt  that  they  are,  and  that  they 
are  rateable  in  respect  of  bcinfr  so.  Suppose 
these  persons  had  chosen  to  trespass  on  the 
lands  of  another,  and  had  held  possession  of 
those  lands,  and  that  an  action  had  been  brought 
and  the  iury  had  given  the  full  value  of  the 
land.  If  the  trespassers  had  continued  in  pos- 
session, the  owner  of  the  land  might  not  have 
conveyed,  but  when  the  parish  had  come  to 
these  permanent  trespassers  and  asked  for  a 
rate  in  respect  of  their  occupation,  they  ought 
not  to  be  allowed  to  turn  round  and  say  that 
they  were  not  the  owners  of  the  land,  and  so 
were  not  liable  to  be  rated.  As  between  them- 
selves and  the  parties  dispossessed  they  might 
not  be  owners  nor  occupiers,  but  as  between 
themselves  and  the  parish  they  would  certainly 
hold  that  character.  What  would  it  signify  to 
the  parish  whether  they  owned  the  land  under  a 
regular  conveyance  or  not  ?  But  that  is  a  much 
weaker  case  than  the  present.  The  act  of  Anne 
says  that  the  company  may  take  and  occupy 
lands,  and  speaks  of  the  purchase  money  for 
the  lands,  and  that  the  commissioners  are  to 
give  satisfaction  to  the  owners  whose  lands,  &c. 
are  cut,  digged,  removed  or  made  use  of  as 
aforesaid,  and  for  the  damage  that  should  be 
thereby  sustained.  Now  here,  in  this  case  there 
baa  been  an  inquisition,  by  which  it  appears 
that  the  jury  gave  thirty  years'  purchase  to  the 
lord  of  the  fee  under  this  provision  of  the  act 
for  lands  taken  by  the  plaintiffs.  There  can 
therefore  be  no  doubt  that  that  was  given  in 
satisfaction  of  the  taking  of  the  land,  and  that 
these  canal  proprietors  are  the  occupiers  of 
the  land  thus  taken.  I  need  not  go  more 
particularly  into  the  case,  so  far  as  it  relates  to 
the  towing-paths,  as  there  seems  no  doubt  that 
they  consist  of  land  now  belonging  to  the  pro- 
prietors of  this  company,  and  taken  by  them 
from  the  unwilling  owners  of  the  soil  under  the 
compulsory  clauses  of  the  act  of  parliament. 
But,  %vith  respect  to  the  towing-paths,  I  must 
say  that  I  do  not  think  that  the  reservation  of 
the  right  of  other  persons  of  the  King's  subjects 
to  come  upon  them  for  the  purpose  of  rating, 
prevents  the  canal  proprietors  from  being  the 
occupiers  of  the  land  tnus  employed.  ^  On  the 
whole,  I  am  of  opinion  that  the  verdict  must 
be  for  the  defendant. 

Mr.  Justice  Uitledale,^-!  think  it  quite  clear 
that  these  plaintiffs  must  be  considered  under 
the  words  of  this  act  as  the  occupiers  of  the  cut 
and  towing-paths,  and  that  consequently  the 
rule  on  them  as  such  was  properly  made, 

Mr.  Justice  ff^Uliams  and  Mr.  Justice  ColC' 
ridge  concurred. 

Judgment  for  the  defendant. — Bruce  and  the 
Bath  River  Company  v.  The  Churchwardens  of 
Hanham  mU,  H.  T,  1840.    Q.  B.  F.  J. 


<auf en'if  Btncli  9ractCce  Court 

UIOHWAT. — yON-REPAIU. — ^ADJOCSNINO 
FINB.— BMLARGIMO  RULB. 

tt^here  a  rule  has  been  obtained  for  imposing 
a  fine  on  a  parish  for  non^repair  of  a  high* 
tcay^  the  Court  ivill  enlarge  it,  if  the  state 
of  the  season  is  such  as  to  render  it  incon* 
venient  to  proceed  with  the  repairs  of  the 
hfghfeay, 
Hoggins  shewed  cause  against  a  rule  ob- 
tained by  •/.  S,  fTortley,  for  imposing  a  fine 
on  the  township  for  non-repair  of  a  road.    The 
affidavit  on  which  the  apphcation  was  founded, 
stated,  that  since  November  only  about  70/. 
had  been  expended  in  repairs.  The  defendants 
had  been  found  guilty  on  an  indictment  against 
them  at  the  January  Sessions,  1839;  and  in 
Michaelmas  term  following  a  rule  mW  was  ob- 
tained to  impose  a  fine  on  them.    When  the 
rule  came  on  to  be  argued,  it  was  agreed  it 
should   be  enlarged,  so  that  the  defendants 
might  make  the  requisite  repairs.    Hoggins 
now  contended  that  at  this  season,  and  espe- 
cially in  the  present  year,  the  Court  would 
enlarge  the  rule.    It  was  not  possible  to  make 
the  necessary  repairs  until  the  spring  season 
was  further  advanced.    This  was  the  uniform 
practice  at  sessions. 

Wortley  submitted  that  the  public  conve- 
nience rendered  it  necessary  for  the  rule  to  be 
made  absolute  without  delay. 

Patteson,  J. — At  this  time  of  the  year  it  b 
not  an  unreasonable  thing  to  ask  for  an  en- 
largement of  the  rule ;  and  it  seems  to  me  it 
may,  without  inconvenience^  be  enlarged  till 
next  term. 

Rule  enlarged.— /ffr^'/ifi  v.  TTte  Inhabitants 
of  fTalion,  H.  T.  1840.    Q.  B.  P.  C. 

Common  piraif. 

PARTICULARS.— AMENDMENT.— EXBCUtJON. 

— HEIR. 

Where  two  actions  were  brought   against 
executors,  the  former  against  them  as  ex» 
ecutors,  and  the  latter  in  their  own  rights 
the  pltdntiff  was  allowed  to  amend  his  par* 
ticulars  in  the  former  by  adding  items 
sought  to  be  recovered  in  the  latter, 
E.  y.  lyilliama  shewed  cause  against  a  rule 
msi  obtained  bv  ff'ilde,  Serjeant,  tor  discharg- 
ing an  order  of  Lord  Denman,  C.  J.,  to  amend 
the  plaintiff's  particulars.    It  appeared  from 
the  affidavits  that  the  plaintiff  was  a  stone- 
mason, and  had  been  employed  by  the  testator 
to  erect  a  mansion.    It  was  began  in  1828, 
and  completed  in  September  1831,  Wilkins, 
the  testator,  having  died  in  May  1831.   The 
writ,  which  was  in  assumpsit,  was  sued  out  in 
1835,  and  another  action  was  brought  against 
the  present  defendants,  in  their  iuoividual  ca- 
pacity, to  recover  for  that  portion  of  the  work 
which    had  been   done  since  the  testator's 
death  i  it  being  proved  that  alterations  were 
made  in  the  building  since  that  time.    Both 
actions  were  referred,  and  the  heir  of  the  testa- 
tor was  made  a  party  to  the  reference.  The  arbi- 
trator by  his  award,  directed  the  second  action 
to  be  discoatinncd,  and  that  the  verdict  in  the 
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first  action  should  stand  in  favour  of  the  plain- 
tiff for  295/.  This  airard  was  afterwards  set 
aside  by  the  Court.*  Notice  of  trial  having 
been  given,  the  order  in  question  was  made 
by  the  Lord  Chief  Justice  to  allow  the  plaintiff 
to  amend  his  particulars,  by  inserting  some  of 
the  items  which  had  been  charged  against  the 
defendants  in  the  second  action,  and  which 
the  plaintiff  expected  to  be  able  to  prove  to 
have  been  done  in  the  lifetime  of  the  testator. 
£,  y,  fFilliams  shewed  cause,  and  contended 
that  the  order  in  question  met  the  justice  of 
the  case,  and  was  no  hardship  on  the  defen- 
dants. The  plaintiff  only  sought  not  to  be 
prevented  from  recovering  for  what  was  done 
prior  to  the  testator's  death.  It  is  said  that 
the  amendment  would  deprive  the  defendants 
of  the  l>enefit  of  the  Statute  of  Limitations. 
Maule,  J.,  referred  to  Staples  v.  Holdsworth,^ 
E.  y,  milmcs.-Ai  the  plaintiff  is  entitled 
to  make  these  charges  at  all  against  the  de- 
fendants, he  has  commenced  his  action  in 
time,  and  ought  not  to  be  barred  by  the  sta- 
tute; but  the  ameudment  was  not  applied  for 
ivith  any  view  lu  save  the  statute. 

AV%  and  Powell,  in  support  of  the  rule. 
No  reason  is  given  for  the  plaintiff's  delay; 
there  is  a  plea  of  payment,  and  this  is  an  ac- 
tion against  executors.  Another  action,  too, 
in  this  case  has  been  brought  for  the  same 
demand  as  that  sought  to  l^  included.  The 
plaintiff  ought  not  to  be  in  a  better  situation 
.  than  if  he  brought  a  fresh  action.  The  heir  is 
the  party  really  liable. 

Tittdttl,  C.  J. — I  think  this  rule  should  be 
discharged.  In  the  first  place  we  should  not, 
without  very  strong  grounds,  or  proof  of  ma- 
nifest mistake,  set  aside  the  order  of  a  Judge 
made  when  all  the  facts  were  before  him. 
Then,  as  to  the  circumstances  of  this  particular 
case,  it  appears  that  the  plaintiff  brings  his 
action  at  a  time  when  the  Statute  of  Limita- 
tions would  not  operate  against  him,  and  at 
a  certain  period  he  delivers  his  particulars. 
Those  particulars  are  for  work  done  in  build- 
ing the  house ;  but  he,  by  ipistake,  omits  items 
for  work  which  he  now  thinks  he  shall  be 
able  to  prove  were  done  in  the  lifetime  of  the 
testator.  No  difficulty  is  cast  upon  the  defen- 
dants ;  if  they  are  not  liable,  the  new  items 
%vill  not  affect  them. 

Bosanquet,  J. — I  am  of  the  same  opinion. 
The  plaintiff  seeks  to  recover  for  all  the  work, 
part  being  done  in  the  lifetime  of  the  testator, 
and  part  since  his  death ;  and  he,  therefore,  in 
the  first  instance  brings  two  actions.  It  turns 
out,  on  further  investigation,  that  a  smaller 
portion  than  be  at  first  supposed  has  been 
dune  since  the  death.  With  reference  to  the 
Statute  of  Limitations,  it  may  be  observed 
that  the  plaintiff  seeks  to  introduce  the  latter 
portion  of  the  work. 

Erskine,  J. — This  is  no  fresh  cause  of  ac- 
tion. The  plaintiff  only  seeks  to  recover 
the  whole  of  what  was  done  before  the  death 
of  the  testator.    The  amendment  is  not  sought 


with  a  ;riew  of  defeating  the  Statute  of  LimW 
tations.  The  heir  may  still  be  sued  for  that 
part  which  was  for  his  benefit,  and  his  ability 
will  be  a  defence  to  all 'that  the  plainUff  does 
not  prove  to  have  been  done  before  the  death 
of  the  testator. 

Afaule,  J. — ^The  plaintiff  stopped  the  opera* 
tion  of  the  statute  by  suing  out  his  writ ;  but 
his  demand  was  limited  by  his  particulars, 
which  he  may  from  time  to  time  aroeod,  while 
good  grounds  are  shewn  for  ameudmeot.  It 
is  the  declaration  that  operates  on  the  statute, 
not  the  particulars.  I  think  Lord  Denmmn 
exercised  a  very  sound  discretion  ia  making 
the  order  for  the  amendment. 

Rule  discharged  with  costs. — J^uesv,  Carrie 
andamiher,  executors  of  Wilkius^  H.  T.  1840. 
C.  P, 


«  See  5  B.  N.  C.  188 ;  7  Scott,  106. 
«>  r,  D.  P.  C.  715. 


ATTORNBT'S  bill. — PATMBNT  INTO  COURT.  — 
ATTORNBT  AND  CLIBNT.— AWARI> 

An  attorney  hrought  an  action  for  kis  e«sts, 
and  a  certain  sum  teas  paid  into  Coart. 
The  cause  was  referred,  and  ii  was  agreed 
that  the  claim  of  the  plaintiff  skamid  he 
limited  to  a  certain  day ;  he  wasjimndtohe 
overpaid  to  that  day.  The  Court  refustd 
to  duturb  the  award. 

This  was  an  action  of  assumpsit  for  the 
balance  of  an  attorney's  bill,  to  which  there  was 
a  plea  of  payment  of  21/.  IBs,  into  Court.  The 
defence  was,  that  there  was  no  authority  oo 
the  part  of  the  defendant  for  the  business  done 
beyond  that  amount.  The  defendant  gave 
evidence  on  the  trial  to  she%v  that  he  revoked 
the  authority  given  by  him  to  the  plaintiff,  anfl 
the  bill  was  subsequently  referred  for  taxation. 
It  appeared  that  the  defendant  was  present  at 
the  plaintiff's  office  on  the  23d  August,  and 
he  then  consented  that  the  bill  should  be  taxed 
down  to  that  day.  On  the  taxation,  the  master 
found  that  the  sum  paid  into  Court  exceeded 
what  was  due  to  the  plaintiff  for  business  done 
down  to  that  day  by  21.  or  3/.,  and  a  verdict 
was  consequently  entered  for  the  defendant. 

Crowder  applied  for  a  rule  to  amend  the  rule 
for  taxation,  by  altering  the  day  down  to  which 
the  bill  was  to' be  taxed.  The  reason  why  that 
day  was  fixed  on  was,  that  the  plaintiff  could 
cleariy  prove  that  the  authority  given  to  the 
plaintiff  existed  down  to  that  day.  The  defen- 
dant beinj^  once  liable,  the  burden  of  shewing 
the  authority  to  have  been  revoked  cleariy  laid 
upon  him. 

Bosanquet,  J. — I  think  no  rule  should  be 

f  ranted.    Though  it  turns  out  that  a  day  was 
xed  which  was  to  the  disadvantage  of  the 
plaintiff,  yet  he  was  bound  by  his  assent. 

Colt  man,  J. — ^This  is  in  effect  an  applicatioa 
to  set  aside  the  verdict,  because  evidence  ia  dis- 
covered which  might,  if  presented  at  the  trial, 
have  led  to  a  different  result.  Such  an  appli- 
cation can  only  be  made  on  payofent  of  eo«ts, 
and  is  not  grantabie  at  all  when  the  matter  ia 
dispute  only  amounts  to  2/.  or  31, 

Maule,  J.,  concurred. 

Briggs  V.  Glover,  H.  T.  1840.     C.  P. 
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LIST  OF  NEW  PUBLICATIONS. 


The  Law  and  Practice  relatins^  to  Landlords 
and  Tenants,  comprisinjjf  the  most  approved 
modem  precedents,  alphabetically  arranj^ed, 
under  distinct  and  separate  heads,  with  notes, 
illustrations  and  cases.  By  R.  8hipman,£sq., 
Editor  of  "  Jones's  Attorney's  Pocket  Book," 
and  author  of  "  The  Attorney's  New  Pocket 
Book^  Notary's  Manual,  and'  Conveyancer's 
Asaittant,"    12mo.,  price  I7s. 

Compendium  of  the  Laws  of  England, 
Scotland,  and  Ancient  Rome,  for  the  use  of 
Students;  containing  the  laws  of  Marriage. 
By  James  Logan,  Esq.,  Advocate.  In  two 
parts,  price  5^.  sewed. 

Divorce  considered.— By  William  Mushett, 
Esq.,  of  Gray's  Inn,  Barrister  at  law.    8vo,  2s. 

The  Practice  in  the  Court  of  Bankruptcy 
relating  to  Bonds,  and  other  proceedings  under 
the  Act  for  Abolition  of  Arrest  on  Mesne  Pro- 
cess. By  Scrope  Ayrton,  Esq.,  Barrister  at 
Law,  and  Deputy  Registrar  of  the  Court  of 
Review.    Price  4s. 

The  Trial  of  John  Frost  for  High  Treason 
at  Monmouth.  By  J.  and  T.  Gumey.  Price 
15f.  bdf. 

Privileges  of  the  Serpeants  at  Law.— Pro- 
ceedings  before  the  Judicial  Committee  of  the 
Privy  Council,  and  in  the  Court  of  C.  P.  By 
J.  Manning,  Serjeant  at  Law. 

Practice  of  the  Superior  Courts  of  Law  at 
Westminster.  By  R.  Lush,  Esq.,  Part  1. 
Price  I5s. 

Daniel's  New  Chancery  Practice.  Vol.  II., 
Part  3,  with  a  copious  Index  completing  the 
volume.    I6s.  bds. 

PoinU  in  the  Law  of  Discovery.  By  J.  Wi- 
gram,  Esq.,  Second  Edition.    I5s.  bds. 

The  Law  of  Real  and  Personal  Property, 
according  to  the  Text  of  Blackstone,  incorpo- 
rating  the  Alterations  down  to  the  present 
time.  Second  Edition.  By  James  Stewart, 
Esq.,  Barrister  at  Law.    18f.  bds. 


Roberts,  William,  and  James  Smith  Clarke,  Cole- 
ford,  Gloucester,  Attorneys  and  Solicitors. 
April  3. 

White,  Richard,  and  Giles  Miller,  Goudbnrst,  Kent, 
Attorneys  and  Solicitors.    April  24. 


BANKRUPTCIES  SUPERSEDED. 

Frtm  March  24M  to  Apnl  17 th,  1840,  bothinclu- 
Mve,  with  datet  when  gazetted, 

Moore,  Peter,  Kirwain,  Glamorgan,  Innkeeper, 
Linen  and  Woollen  Draper.    March.  24. 

Robinson,  George,  Haddersfield,  York,  and  Mary 
Farrand,  Aldmonbur)',  near  Huddersfield, 
Fancy  Cloth  Manufacturers  and  Merchants. 
April  3. 

Curtis,  John  Harrison,  Soho  Square,  Bookseller. 
April  7. 

Wilcox,  Thomas,  Broadwav,  Deptford,  Victualler. 
April  17. 


MASTERS  EXTRAORDINARY  IN 
CHANCERY. 

f^m  March  24M  to  April  17/A,  1840,  both  mclu- 
tivCf  wUh  date*  when  gazetted, 

Morris,  Charles,  Leicester.    March  27. 
Jackson,  Robert,  Rochdale,  Lancaster.    March  31. 


DISSOLUTIONS  OF  PROFESSIONAL  PART- 
NERSHIPS. 

From  March  24M  to  April  \7th,  1840,  both  inchi- 
sivCi  with  dates  when  gazetted. 

Neihersole,  William  Dickenson,  and  Edward  Bar- 
ron, Essex  Street,  Strand,  Attorneys  and  So- 
licitors.   March  27. 

Harrey,  Richard,  and  John  Macworth  Wood,  Lin- 
coln's Inn  Fields,  Attorneys  and  Solicitors. 
April  3. 


BANKRUPTS. 

From  March  2Ath  to  /Ipril  17 th,  1840,  both  tnctn- 
tiuef  with  dates  when  gazetted. 

Arnison,  Thomas,  Little  Tufton  Street,  Westmin- 
ster, Builder.  Green,  Off.  Ass. :  Pope,  Gray's 
Inn  Square.  March  27. 
Arena,  John,  Leeds,  York,  Stuff  Merchant.  Ro- 
binson &  Co.,  Essex  Street,  Strand ;  Middleton, 
Leeds.    April.  10. 

Anslow,  Thomas,  Shrewsbury,  Salop,  Upholsterer. 
Vinceni  &  Co.,  King's  Bench  Walk  ;  Watson^ 
Shrewsbory.    April  14. 

Bracher,  William,  Great  Ormond  Street,  Painter 
and  House  Decorator.  Lachington^  Off.  Ass. ; 
Stevens  &  Co.,  Queen  Street,  Cbeapside. 
March  24. 

Boorman,  John  Luke,  Gravesead,  Kent,  Silrer- 
snith  and  Jeweller.  Gibson,  Off.  Ass. ;  New- 
ban,  Hatton  Garden  and  Gravesend.  March  24. 

Blnndell,  William,  and  Robert  Falk,  Liverpool, 
Merchants.  Holden  &  Co.,  Liverpool ;  Tay^ 
lor  &  Co.,  Bedford  Row.     March  24. 

Blaxland,  William,  Birmingham,  Woollen  Draper. 
Robinson  &.  Co.,  Essex  Street ;  Ward  &  Co., 
Leeds.    March  24. 

Beastall,  William,  Nottingham,  Draper.  Cowleif, 
Nottingham ;  Jokmson  &  Co., 'Temple.  March 
27. 

Burton,  James,  Manchester,  Plumber  and  Glazier. 
Alilne  &  Co.,  Temple ;  Bent,  Manchester. 
March  31. 

Barton,  John  Wrigley,  and  Horatio  Barton,  other- 
wise Horatio  Nelson  Barton,  Ancoats  or  Ald- 
wick,  Manchester,  Cotton  Spinners.  Milne 
&  Co.,  Temple;  Crossley  &  Co.,  Manchester. 
March  31. 

Bates,  William,  Liverpool,  Theatrical  Manager, 
and  Commission  Merchant.  Holme  &  Co., 
New  Inn;  Booker,  Liverpool.     March  31. 

Bidwill,  Samuel  Toll,  Chertney,  Surrey,  Brewer 
and  Ale  and  Porter  Merchant.  Graham,  Off. 
Ass. ;  Spinhs,  jun.,  John  Street,  Bedford  Row. 
April  3. 

Butler,  William,  Shelton,Stoke-upon-Trent,  Staf- 
ford, Ironfounder.  Wilson,  *Symond's  Inn, 
Chancery  Lane ;  Harding,  Burslem.    April  3. 

Bradbury,  Robert,  Dudley,  Worcester,  Grocer. 
Richards  &  Co.,  Lincoln's  Inn  Fields;  Elking- 
ton,  Birmingham.    April  3. 

Brandon,  Josiah,  Jermyn  Street,   Saint  James, 
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Btmkruptt. 


Wiae  Merchant.  Aiuger,  Off.  Am.  ;  Sttwyer, 
Bow  LftDC,  Cbespside.    April  7. 

Butt,  Edward  Herbert,  CheUenhain,  Gloucester, 
lonkeeper.  Murrityt  &  Co.,  Chancery  Lane. 
April  7. 

Bradbury,  James,  late  of  Edgbaston,  Warwick, 
and  uf  Birmingham,  Druggist  and  Grocer. 
RichanU  &  Co.,  Lincoln's  Inn  Fields ;  Fatter ^ 
Wolverhampton.    April  7  and  14. 

Battley,  William,  Sunderland  near  the  Sea,  Dur- 
ham, Merchant  Tailor  and  Haberdasher.  iVt- 
chulls  &  Co.,  Cook's  Court,  Lincoln's  Inn ; 
TkamiUy  Durham.    April  10. 

Barlow,  John,  St.  Helen's, 'Lancaster,  Grocer. 
Adlmgtvn,  &  Co.,  Bedford  How  ;  JvhnMon^  St. 
Helen's.    April  10. 

Bulley,  William  Wilking,  Liverpool,  Merehant. 
Chester,  Staple  Inn;  Mortcrnft  &  Co.,  Liver- 
pool.   April  14. 

Buck,  Edward  Rowker,  Bingham,  Nottingham, 
Druggist.  Johnson  &  Co.,  Temple  ;  Bowley, 
Nottingham.    April  17. 

Dilsborrow,  Wifliam,  Kirkdale,  near  Liverpool, 
Innkeeper.  Payne,  Liverpool ;  Vincent  Sl  Co., 
London.    April  17. 

Blayney,  John,  Chester,  Stone  and  Marble  Mason. 
Faulkner,  Chester.    April  17. 

Cocker,  James,  Bamsley,  York,  Dyer.  Butter/teU 
&  Co.,  Gray's  Inn  Square ;  Keir  or  Mence, 
Bamsley.    March  24. 

Cooke,  Elizabeth,  Market  Harbofongh,  Leicester, 
and  also  of  Northampton,  HaUer.  Ctttrke  & 
Co.,  Lincoln's  Inn  Fields ;  Higginbottom, 
Ashton-under-Lyne.    March  24. 

Cbappell,  Samuel,  Lawrence  Lane,  London,  But- 
cher. Gro9m,  Off.  Ass. ,  Venning  &  Co.,  To- 
kenhouse  Yard.    March  31. 

Coulfer,  John  Jordan,  and  Joseph  May,  Liverpool 
Street,  London,  Glass  Cotters,  jflsager,  Off. 
Asa. ;  Leigh,  George  Street,  Mansion  House. 
April  7. 

Cox,  John,  Nottingham,  Silk  Tlirowster.  Perry 
&  Co.,  NoUingharo  ;  yttufen  A  Co.,  Raymond 
Buildings.    April  7. 

Cleverley,  Isaac,  Flear  Mills,  East  Allington,  De- 
von, Miller.  Haley ^  Kingsbridge,  Devon  ; 
Adim^tan  &  Co.,  Bedford  Row.     April  10. 

Coltson,  Charles,  Pancras  Lane,  London,  Wine 
Merchant.  Clark,  Off.  Ass. ;  Uoyd,  Cheap- 
side.     April  14. 

Clarance,  Jobn,  and  James  Goddard  Chaldecott, 
Abchorch  Yard,  London,  C>offee  Dealers. 
Grahann,  Off.  Ass. ;  Chatfietd  6l  Co.,  Cornhill. 
April  17. 

Dale,  Edward,  Bamsley,  York,  Linen  Manufac- 
turer. Pocock  &  Co.,  Bartholomew  Close; 
Mence,  Barnsley.     March  27. 

Dixon,  Thomas,  Preston,  Lancaster,  Flonr  Dealer. 
AdUngton  &  Co.,  Bedford  Row;  Winttanley 
&  Co.,  Preston.    April.  7. 

Duff,  John  Rutherford,  formerly  of  Galley  Quay, 
Lower  Thames  Street,  London,  Wharfinger, 
and  now  of  Clapham  Road  Place,  Claphom 
Road,  Surrey.  Groom,  Off.  Ass. ;  Bridges  & 
Co.,  Red  Lion  Square.    April  14. 

Epplestone,  William,  Stockport,  Chester,  Tailor, 
Draper  and  Shopkeeper.  jfdUngton  &  Co., 
Bedford  Row ;  Chew  or  Messrs.  Bennett,  Man- 
chester.   April  14. 

Egcrton,  Frederick,  Birmingham,  Wine  and  Spirit 
Merchant.  Chaplin,  Gray's  Inn  Square ;  Nar- 
risun,  Birmingham.    April  14. 

Field,  Jobn,  Bennet  Street,  Westminster,  Builder. 
Gibson,  Off.  AsB. ;  Pike,  Old  Buriiitgton  Street. 
March  27. 


Fiddian,  Fredenek  WtHiam,  Binntiig1iam»  Archi- 
tect and  Dealer  in  Cement.  Autiru  &  Co., 
Raymond  Buildings,  Gray's  Inn  ;  Mieeer,  Bir- 
mingham.    April  7. 

Foord,  James  Hilton,  Holywell,  Flint,  Banker. 
Cox  A  Co.,  Lincoln's  Inn  Fields  ;  Otd/ield, 
Holywell.    April  14. 

Fletcher,  William,  late  of  Bradley,  Bilston,  Wol- 

I         verhampton,  Stafford,  Grocer,  but   now  of 

I         Cann  Lane,  Sedgley,  in    the  same  county, 

j  Maltster.    Capes  &  Co.,  Bedford  Row  ;  /Zbfrm- 

ton,  Wolverhampton.    April  14. 

Golcher,  James,  Darlaston,  Stafford,  Gun  Lock 
Manufacturer.  Bromghi&n,  Falcon  Square; 
Bayliss,  Wednesbury.    March  24. 

Green,  John,  Knightsbridge  lemce,  Hyde  Park, 
Oilman.  Joknaon,  Off.  Aai.;  AiiUer,  Sack- 
ville  Street.    March  27. 

Griffin,  John  Alexander,  Liverpool,  Merchant 
Holden  &  Co.,  Lirerpool  ;  Taylor  &  Co., 
Bedford  Row.    March  27. 

Goadsby,  Francis,  jun.,  Salford,  Lancaster,  Drug- 
gist. Nvrris  &  Co.,  Bartlett's  Buildings  ;  .Vor- 
rtf,  Manchester.    April  7. 

Gibbs,  John,  Bedford  Street,  Covent  Garden.  Man- 
Milliner.  Gibson,  Off.  Aai. ;  AwsUn  dc  Co., 
Wine  Office  Court,  Fleet  Street.    April  14. 

Gell,  John,  Salford,  Lancaster,  Currier.  Johnson 
&  Co.,  Temple;  i&'iw/^, Nottingham.  April  14. 

Hatton,  Robert,  Lirerpool,  WooUen  Draper  and 
Tailor.  Parr,  Liverpool ;  Adlingtom  &  Co., 
Bedford  Row.    March  24. 

Hill,  James,  Wisbeach  Saint  Peters,  Ely,  Cam- 
bridge,and  Thomas  Hill,  Peterborough,  North- 
ampton, Merchants.  Lawranee,  Pcterbofough; 
M^Leod  &  Co.,  London  Street,  Feachuich 
Street.    March  24. 

Hutchins,  Silas  Barnard,  West  Street,  Walworth 
Road,  Newington,  Surrey,  Victnaller.  Gm- 
henn.  Off.  Ass. ;  Mnrtan  &  Co.,  Church  Rov, 
Newington  Butts.    March  27. 

Hodgetts,  William,  Birmingham^  Bookseller  and 
Stationer.  Weeks  &  Co.,  Cook's  Cuurt,  Ua- 
culn's  Inn;  Mole  or  Smith,  Bimioghafl>. 
April  7. 

Hardingham,  Thomas,  Lower  George  Street.  Cbd- 
sea,  Bricklayer  and  Builder.  Csameno,  Off. 
Ass.;  Dt-uce  &  Co.,  Billiter Square.    April  14. 

Hill,  Isaac,  jun.,  Shepton  Mallctt,  Someraet,  Gro- 
cer. Juhnson,  Off.  Ass. ;  Stevens  A,  Co.,  {Jueen 
Street,  Chcapsidc.    April  14. 

Hilton,  William  Legh,  Holywell,  Flint,  Banker. 
Cos  &  Co.,  Lincoln's  Inn  Fields;  iUdfield, 
Holywell.    April  14. 

Hyde,  Samuel,  jun.,  and  John  Lawton,  Stayley, 
Mottram-in-Longendale,  Chester,  CoCtou 
Spinners.  Ctai  he  &  Co.,  Lincoln's  Inn  Fields ; 
UigginluUom,  Asbton-under-Lyne.    April  14. 

Harris,  Robert,  Leamington  Prions,  Warwick, 
Auctioneer  and  Appraiser.  Beansoi  &  Co., 
Adelpbi  Terrace ;  Byrch,  Evesham,  Worces- 
tershire.    April  17. 

Heaton,  Rowland  Hall,  Bolton-le -Moors,  Lancas- 
ter, Cotton  Spinner  and  Timber  Merchant. 
Milne  &  Co.,  Temple  ;  Taylor  &  Co.,  Bolion- 
le*Moors.    April  17. 

Inglis,  William,  Little  St.  Thomas  Apostie,  Lon- 
don, and  of  Well  Street,  East  Smithfield, 
Middlesex,  Leather  Factor.  €:iark.  Off.  Ass. ; 
Louless  &  Co.,  Hatton  Court,  Threndoce^k 
Street    March  27. 

Johns,  Thomas  Coke,  Red  Lion  Court,  Fleel  Street* 
London,  Printer.  Cmman,  Off.  Ass« ;  Mmt- 
chiton,  Crovm  Court,  ThreadMcdle  Stnxt. 
March  27, 
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John,  Williiim,  Bri«1^fttef,  Soinenet,  Hiiekney- 
mnn.  Pain  &  Co.,  Great  Marlborough  Street ; 
I^ihim,»if  Bridgewater.    April  7. 

Jordub,  Roliert,  Barimrd  Castle,  Darbam,  Carpet 
Manufacturer.  Hutchinstmy  Barnard  Castle  ; 
Blake  U  Co.,  Kiog*s  Road,  Bedford  Roir. 
April  7. 

Jones,  William,  Lower  Brook  Street,  Boarding 
and  Lodging  House  Keeper.  Bekhery  Off. 
Ass. ;  Pocte,  Sooth  Square,  Grav's  Inn. 
April  10. 

King,  Darid.  EUham,  Kent,  Surgeon  and  Apothe- 
cary, kfhvardjij  Off.  Ass. ;  Cook  &  Co.,  New 
Inn      March  24. 

King,  James,  Eton,  Bucks,  Clothier.  Green,  Off. 
Ass. ;  Kemnett  &  Co.,  Cbatham  Place,  Black- 
friars.    April  7. 

Lloyd,  Leonard  Wild.  Richmond,  Surrey,  Hotel 
Keeper,  and  of  Lincoln's  Inn  Fields,  Middle- 
sex, Builder.  Belcher,  Off.  Ass. ;  A»t(M  &  Co., 
New  Broad  Street.    March  24. 

Lodge,  Jonathan,  and  Simon  Lodge,  Salford,  Ald- 
mondbnr)%  York,  Manufacturers  of  Fancy 
Cloths.  Lever,  King's  Road,  Bedford  Row  ; 
Baker  k  Co.,  Haddersfleld.     April  3. 

Laffer,  Henry,  Liverpool,  Merchant  and  Tobacco 
Manufacturer.  Lame  Sl  Co.,  Southampton 
Buildings;  Nortk  &  Co.,  Uirerpool.    April  14. 

Lambert,  James,  Moomoutb,  Draper.  Surr,  Lom> 
bard  Street;  Wkittington  &  Co.,  Bristol. 
March  24. 

Moulder,  John,  High  Street,  VauxhaU,  Surrey, 
Victualler.  PetmeU,  Off.  Ass.  i  Htapur,  Ken- 
nington  Cross.     Mirch  27. 

Mellows,  Robert,  Stockport,  Chester,  Grocer  and 
Provision  Dealer.  Bower  ft  Co.,  Chancery 
Lane;  Zrin^iirc/&  Co.,  Stockport.    March  27. 

Massey,  Joseph,  Habcrgham  Eaves,  near  Burnley, 
Lancaster,  Worsted  Spinnsr.  Scoli  &  ('o., 
Lincoln's  Inn  Fields ;  Shaw  &  Co.,  Burnley. 
March  27. 

Martin,  Samuel,  Shoreditch,  Grocer,  jfbboit, 
Off.  Ass. ;  Samlom,  Dunster  Court,  Mincing 
Lane.     April.  3. 

Mey^r,  John  George,  Baltic  Coffee  House,  Thread- 
needle  Street,  London,  Wool  Broker.  John- 
Man,  Off.  Ass.;  Cox  &  Co.,  Pancras  Lane. 
April  7. 

Markland,  William,  Bolton-le-Moor«,  Lancaster, 
Ironfounder,  Plumber  and  Shopkeeper,  ^d' 
linf[t*Ai  &  Co.,  Bedford  Row  ;  Lever,  Bolton- 
l«-Moors.    April  7. 

Moacdale,  William,  Derby,  Engine  Manufacturer. 
Smith,  Chancery  Lane.     April  7. 

Milner,  Thomas,  Stock  ton -upon -Tees,  Durham, 
Draper  and  Shopkeeper,  ^dlivgton  &  Co., 
Bedford  Row  ;  Chew,  Manchester.    April  7. 

Manley,  Thomas,  jnn.,  Atherton,  Lancaster,  Pa- 
tent Nail  Manufncturer.  Smithson  &  Co., 
Southampton  Buildings;  Thomiuon  &,  Co., 
Manchester.    April  7. 

Mason,  Tliomas^West  Rromwich ,  Stafford,  Grocer. 
Taylor  &  Co.,  Bedford  Row  ;  Arnold,  Uttox- 
etcr.    April  10. 

Moodr,  Samuel,  Leeds,  York,  Printer.  JRfbhuon 
&  Co.,  Essex  Street,  Strand;  Middtetan,  Leeds. 
AprU  10. 

Monkhouse, William  Cam,  A bcr}*8twith,  Cardigan, 
Wine  Merchant  and  Brewer.    Messrs.  Evan», 
■  ClicpKtow ;   Hughe*  &   Co.,   Aberystwith   or 
Puole  &.  Co.,  Gray's  Inn  Square.     April  14. 

NayYor,  William  Graham,  High  Street,  Shadwell, 
Middlesex,  Tea  Dealer  and  Grocer.  lacking* 
ian.  Off.  Ass. ;  S'mpton  &  Co.,  Austin  Friars. 
April  3. 


Nottall,  William,  Manchester,  Grocer  and  Banker. 
Mnkhwm  &  Co.,  Temple;  ^tkhuon  Sc  Co., 
Manchester.    April  10. 

Owen,  William  Purchase,  Exeter,  Wine  and  Spirit 
Merchant.    7\imer,  Exeter,    March  27. 

Onions,  William  Michsel,  West  Rromwich,  Staf- 
ford, Ironfoonder.  j^lAan  &  Co.,  Lincoln's 
Inn  ;  Coraer,  Stourbridge.    April  7. 

Owen,  Noah,  Neath,  Glamorgan,  Grocer.  Lake 
&  Co.,  Basinghall  Street  ;•  Hargreavea,  Neath. 
April  14. 

Palmer,  Robert,  and  Frederick  Palmer,  Reading, 
Berks,  Coal  Merchants,  Slate  and  Salt  Mer- 
chants. Blandy,  Reading ;  jidlington  &  Co., 
Bedford  Row.     March  24. 

Prat,  Samuel,  Gla&tonbury,  Somerset,  Attorney 
and  Money  Scri*-ener.  Hope  6i  Co.,  Wells  ; 
Ptdling  t\  Co.,  Hare  Court,  Temple.  March 
21. 

Pinkerton,  John,  High  Street,  South wark.  Glass 
Cutter  and  Dealer  in  China  and  Earthenware. 
Titrffuand,  Off.  Ass.;  Williamt  &  Co.,  Ely 
Place.     March  31. 

Parrin^^ton,  William,  Leeds,  York,  Woollen  Cloth 
Manufacturer.  Hn»lam  &  Co.,  Copthall  Court ; 
Teale  &  Co.,  Leeds.    March  31. 

Perkins,  William,  Saint  Woolos,  Monmouth,  Ship 
Builder.  Hall,  New  Boswell  Court;  Prothero 
it  V.O.,  Newport.     April  3. 

Payne,  Thomas,  Dolgelly,  Merioneth,  Auctioneer 
and  Builder.  Lowe  &  Co  ,  Southampton  Build- 
ings ;  Roberta,  Carnarvon.     April  10. 

Pile,  Edward  Oley,  Newcastle-upon-Tyne,  Grocer 
and  Tobacconist.  Meg^ieon  &.  Co.,  King's 
Road,  Bedford  Row ;  Hoifle,  Newcastle-upon- 
Tyne.    April  14. 

Potts,  James, 'Stoke-upon-Trent,  Stafford,  Grocer 
and  Baker.  Price  &.  Co.,  Lincoln's  Inn  Fields  ; 
Bishop,  Staffordshire  Potteries.     April  14. 

Richards,  Orii&th,  and  Thomas  Man  waring.  Bridge 
Rosd,  Lambeth,  Surrey,  Linen  and  Woollen 
Drapers  and  Hatters.  Clark,  Off.  Ass. ;  Fartar 
&  Co.,  Godliman  Street,  Doctors*  Commons. 
March  31. 

Raw,  George,  Saint  Helen's,  Lancaster,  Innkeeper. 
Cketter,  Staple  Inn ;  jimdtl\  Saint  Heleu's. 
April  10. 

Ryland,  John,  jun.,  and  William  Chapman,  Bir- 
mingham, and  George  Manley  Smith,  of  Bir- 
niingham  and  Coventry,  Mill  and  Press  Ma- 
kers. 5i(rma  &  Ca,  Old  Jewry  ;  WhatKky  9l 
Co.,  Birmingham.    April  17. 

Sleep,  Samuel,  Altarnun,  Cornwall,  Linen  Draper. 
Messrs.  Little,  Devon  port ;  Messrs.  Sole,  Al- 
dermanbury.     March  24. 

Symes,  John  Buker,  and  Francis  Blanchard,  Kein- 
ton  Maudefield,  Somerset,  Tailors,  Drapers 
and  Hatters.  Adlington  &  Co.,  Bedford  Row  ; 
James,  Glastonbury.     March  27. 

Smith,  John,    Manchester,    Commission    Agent. 
MOne  &  Co.,  Temple  ;  Slater  Bl  Co.,  Mauchcs 
ter.    March  31. 

Scampton,  Robert,  Coventry,  Grocer  and  Provision 
Dealer.  Beck,  Ironmongers*  Hall,  Fenchurch 
Street.     Troughton  &  Co.,  Coventry.     April  3. 

Savage,  Edward,  Newrastle-upon-Tyne,  Dealer  in 
Marine  Stores.  Meggison  A  Co.,  King's  Road, 
Bedford  Row ;  Uoyle,  Newcastle  upon-Tyae. 
April  3. 

Stone,  William,  and  James  Giltson,  Brntol,  Tai- 
lors. Jackttm  &  Co.,  New  Inn,  Strand  ;  f^il- 
Hams  &  Co.,  Bristol.    April  7. 

Stripling,  John,  Liverpool,  Ship  Chandler  and  SaU 
Maker.     Aoison  &.  Co.,  Liverpool.     Addnglan 

I         &  Co.>  Betlford  Royv.    April  10. 
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Styles,  Robert  Poole,  Banbury,  Oxford,  Cbemist 
and  Druggist  and  Soda  Water  Manufacturer. 
Cox  &  Co.,  Lincoln's  (on  Fields  ;  Walfitrd  & 
Co.,  Banbury.    April  10. 

Seddoo,  Thomas,  and  George  Seddon,  Gray's  Inn 
Road,  Cabinet  Makers  and  Upholders.  Clarke 
Off.  Ass.  \  Brown  &.  Co.,  Mincing  Lane.  April 
14. 

Sydebotham,  Charles,  and  William  Sydebotham, 
Liverpool,  Ship  and  Anchor  Smiths airid  Chain 
Cable  Manufacturers.  Taylor  &  Co.,  Bedford 
Row ;  Lowndes  &  Co.,  or  Davenport  &  Co., 
Liverpool.    April  14. 

Smith,  Betty,  Soutbport,  Lancaster,  Boarding  and 
Lodging-house  keeper.  Johnson  &  Co.,  Tem- 
ple ;  Messrs.  Woodf  Manchester.     April  14. 

Swift,  James,  Birmingham,  Brass  Candlestick 
Maker  and  Founder.  Newton  &  Co.,  South 
Square  Gray's  Inn  ;  Smith,  Birmingham. 
April  17. 

Tulloch,  Donald,  Duchess  Street,  Portland  Place, 
and  of  Adelphi  Wharf,  Strand,  Coal  Mer- 
chant, Whitmore,  Off.  Ass.;  Lovelandy  Sy- 
mond's  Inn.    March  24. 

Taylor,  John,  Willowholm,  Carlisle,  Cumberland, 
Miller  and  Corn  Merchant.  Mounsey  &  Co., 
Staple  Inn  ;  Mounsey,  Carlisle.    March  27. 

Tyler,  Henry,  and  William  Tyler,  Dudley-port, 
Stafford,  Cement  Manufacturers,  and  of 
Nuneaton,  Warwick,  Iron  Manufacturers. 
Clarke  8l  Co.,  Lincoln's  Inn  Fields;  Bennett, 
Wolverhampton.    April  7. 

.Vivian,  John  Robins,  East  Stonehouse,  Devon, 
Dealer.  Baron,  Plymouth  ;  Paole  &  Co., 
Gray's  Inn  Square.    March  27. 

Weston,  Thomas  Cotton,  Wem,  Salop,  Coal  Mer- 
chant. Pownall  &  Co.,  Staple  Inn ;  Wdbnsley, 
Wem.    March  27. 

Waite,  Samuel  Pamley,  Leeds,  York,  Cloth  Manu- 
factureri  ^iinm,  Southampton  Street,  Blooms- 
bury  ;  .Fiddey,  Serjeant's  Inn,  Fleet  Street ; 
Payne  &  Co-,  Leeds;  or,  Barr  &  Co.,  Leeds. 
M|rch  31. 

Wilson,  James,  Toxteth  Park,  Lancaster,  Victual- 
ler and  Excavator.  Worthington  &  Co.,  Liver- 
pool ;  Taylor  &  Co.,  Bedford  Row.   March  31. 

Worthington,  Matthew,  Ulverston  Lancaster,  Inn- 
keeper. Norris  &  Co.,  Bartlett's  Buildings  ; 
Pearson  &  Co.,  Ulverstooe.    April  3. 

Wardlaw,  James,  and  Mary  Wardlow,  Bankwood 
Mill,  Charles  worth,  Glossop,  Derby,  Cotton 
Spinners.  Brackenbury,  Manchester ;  Johnson 
&  Co.,  Temple.    April  3. 

Wilkinson,  Charles  John,  Eye,  Suffolk,  Merchant 
and  Miller.  lAng  &  Co.,  Bloomsbury  Square  ; 
Messrs.  Cobbold,  Ipswich.    April  7. 

Wright,  William,  Liverpool,  Corn  Merchant  and 
Factor.  Taylor  Bl  Co.,  Bedford  Row  ;  Lowndes 
&  Co.,  Liverpool.    April  7. 

Wallbank,  Charles,  Birmingham,  Metal  Dealer. 
Chaplin,  Gray's  Inn  Square ;  Harrison,  Bir- 
mingham.   April  10. 

Wilson,  Robert,  Aldermanbury,  London,  Hosier 
Lackington,  Off.  Ass. ;  Goddard,  King  Street,. 
Cheapside.    April  14. 

Weatherby,  Edward,  Newmarket,  Cambridge; 
James  Hilton  Poord  of  Bondlondel,  Carnar- 
von ;  William  Legh  Hilton,  Holywell,  Flint ; 
Richard  Addison,  Preston,  Lancaster  and 
Robert  Gibson,  Bolton-le-Sands,  Lancaster, 
Cotton  Spinners  and  Bankers.  Kay  &  Co., 
Manchester.    April  14. 

Wightman,  Frederick  Wilcockson,  Bawtry,  York, 
Woollen  and  Linen  Draper.  Walker,  Fdrni- 
val's  Inn  ;  Blackburn,  Leeds.     April  14. 


Wilson,  Samuel,  and  John  Knight,  Radford,  Not 
tingham.  Builders.     Fox  &  Co.,  NotUogUaro  > 
Campbell  &.  Co.,  Essex  Street.    April  17. 

Young,  William  Sawer,  West  Smitbfield,  London, 
Banker.  Abbott,  Off.  Ass. ;  Stevens  &  Co., 
Queen  Street,  Cheapside.    March  24. 

Young,  Robert,  Scarborough,  York,  Silk  Mercer. 
Messrs.  Brace,  Surrey  Street,  Strand ;  Page, 
Scarborough.    March  SI. 

Young,  Richard,  Wandsworth,  Surrey,  Bnilder. 
Whitmore,  Off.  Ass. ;  WiUis,  Robert  Street, 
Chelsea.    April  14. 


PRICES  OF  STOCKS. 


Tuesday,  2lst  April,  1840. 

Bank  Stock,  div.  7  per  Cent.  -  -  -  «  175^  a  5  «  4 

3  per  Cent. "Reduced SVja^ 

3  per  Cent.  Consols  Annuities  -  -  -  -  90f  «  J  «  § 

3§  per  Cent.  Annuities,  1818 -  98^  a  | 

3|  per  Cent.  Reduced  Annuities  •  98|  a%a^a\ 
New  3$  per  Cent.  Annuities  ---99faiai«| 
Long  Annuities,  expire  5tb  Jan.  1860  13|  a  ^  «  f 
Annuities  for  30  years,  exp.  lOtb  Oct.  1859  13  ^^ 
Ditto  ditto  5th  Jan.  1860    13  44 

India  Stock,  div.  10}  per  Cent. 250)  a  SO 

Ditto  Bonds,  3  per  Cent ---4  pm. 

Ditto  New  Annuities  div.  3  per  Cent. 88J 

3  per  Cent.  Consols  for  Acct.  26th  May  91  a  i  «  1 
Exchequer  Bills,  1000/.  at  2\d.  -  -  2I«.  a  23«.  pen. 

Ditto  500/. 2U.  a  23*.  pm. 

Ditto  Small  ------  21«.  a  23*.  pm. 


THE  EDITOR'S  LETTER  BOX. 


The  letters  on  the  Construction  of  a  Will ; 
Stamps  on  a  Bargain  and  Sale  for  a  Year ;  the 
Regulations  of  the  Inns  of  Court;  and  the 
Statute  of  Limitations,  have  been  received. 


The  present  number  closes  the  nine- 
teenth volume  of  our  work ;  and  we  beg  to 
announce  that  after  the  completion  of  oar 
next  volume,  we  intend  publishincr  a  complete 
Index,  which  will  render  the  vast  body  of  legal 
information  contained  in  the  twenty  volumes 
easily  accessible. 

Several  numbers  of  the  work  have  been  re- 
printed, and  imperfect  seU  may  at  preseot  be 
completed. 

Persons  haviDg  any  of  the  following  numbers 
may  obtain  the  full  price  for  them  by  apply* 
ing  to  our  publisher: — Numbers  330, 331 ,  33S, 

397. 
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CASES   REPORTED    IN   VOLUME  XIX. 


ALIEN. 

1 .  Ja  an  action  of  libel,  the  plbintiff  deelared, 
alleging  the  publication  ef  a  libel  upon  him  in 
his  character  of  dragoman  or  interpreter  to  the 
English  Ambassador  at  Oonstantincple  ;^  the 
de^ndant  pleaded  tbat  the  plaintiff  was  an 
alien  born,  and  wbjb  resident  at  Constantinople, 
and  that  he  had  never  been  naturalized  or  ad- 
mitted a  denizen  in  this  kingdom  :  Held  ill,  on 
general  demurrer.  Pisani  v.  Lawwn,  Page  63 

2.  A  devise  of  lands  to  English  subjects,  in 
trust  to  sell  and  invest  She  proceeds  in  the 
public  funds,  in  trust  for  persons,  some  of 
whom  were  aliens  i  Held,  upon  a  bill,  to  which 
the  Attorney  General  was  a  party,  that  the 
Crown  had  no  right,  as  against  the  aliens,  over 
the  lands,  or  the  proceeds  of  the  sale  of  them. 
De  Hourmelin  v.  Shelden  .  •  235 

APPEAL. 

1.  The  statute  5  j^  6  W.  4,  c.  50,  gives  a 
party  aggrieved  by  any  order  or  conviction 
made,  or  any  matter  or  thing  dune  under  that 
act,  an  appeal  to  the  sessions.  F*  was  upon  an 
information  by  a  parish  surveyor,  convicted  bv 
two  justices  of  an  offence  against  that  act.     A 

{)arty  appealing  must  give  notice  to  the  person 
)y  whose  act  he  is  aggrieved*  F.  appealed 
against  the  conviction.  He  served  a  proper 
notice  of  appeal  on  the  surveyor,  and  addressed 
a  notice  to  both  the  convicting  justices,  but 
served  it  on  one  only :  Held,  that  the  parties 
bv  whose  act  he  was  aggrieved,  were  the  con- 
victing justices,  and  that  the  notice  ought 
therefore  to  have  beeu  served  on  them,  and  as 
they  were  not  joint  officers^  it  ought  to  have 
licen  served  on  each  of  them.  The  Queen  v. 
The  Justices  of  Bedfotdshirt,  in  the  matter  of 
F*>ster        .  •  .  .75 

•  2.  The  Birmingham  and  Gloucester  Railway 
Act  requires  that  recognizances  shall  be  entered 
into  "forthwith''  after  notice  of  appeal: 
Held,  that  the  meaning  of  the  act  is,  that 
sureties  shall  be  given  within  a  reasonable  time, 
and  that  nine  days  is  too  long  without  some 
reason  being  assigned  for  the  delay.  The 
Queen  v.  Justices  of  fVorcestershive  .218 

3.  Where  there  is  no  caveat  entered  against 
enrolling  a  decree,  a  petition  of  appeal  pre- 
sented Bgiiinst  it,  and  answered  by  the  Lord 
Chancellor,  and  set  down  for  hearing,  deposit 
being  paid,  will  not  stop  the  enrolment,  unless 
the  party  enrolling  it  has  led  the  appellant  to 
lielieve  he  would  not  enrol  it.  But  service  of 
the  order  for  hearing  the  appeal,  stops  the 
enrolment.    Deannan  v.  Wyche  ,  21 1 
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APPRENTICE. 

An  apprentice  was  injured  by  the  act  of  ^.'s 
servant.  The  master  thereby  not  only  altogether 
lost  the  services  of  his  apprentice  fur  a  time, 
but  the  apprentice  also,  when  able  to  return 
to  work,  became  unfit  to  do  the  finer  sorts  of 
work  in  his  master's  business.  Before  the 
apprentice  had  quite  recovered,  the  master 
brought  his  action  against  ^.  for  the  loss  of 
the  apprentice's  services.  Evidence  was  ad- 
mitted to  show  how  long  the  apprentice  was 
likely  to  continue  affected  by  the  injury,  and 
the  judge  left  that  as  a  matter  for  the  con- 
sideration of  the  jury  in  estimatingthe  damages : 
Held,  that. he  was  right  in  so  doing.  Hodsoll 
Vv  Stallebrass  .  .  Page  2L5 

ARBITRATJOI?* 

K  It  is  no  ground  for  setting  aside  an  awar4, 
that  the  arbitrator  has  directed  the  payment  of 
a  sum  of  money  to  be  made  on  a  Sunday, 
although  it  would  be  an  answer  to  an  applica- 
tioi^for  an  attachment,  on  the  ground  of  the 
money  not  being  puid  on  that  day.  Hobdell  v. 
Aiillcr        .  .  .  .286 

2.  W4iere  a  party  delays  for  four  years  after 
making  an  award  before  he  applies  for  an 
attachment,  the  delay  ought  to  be  accounted 
for  OB  affidavit*    Story  s.  Galley  .  301 

3.  An  arbitrator  has  no.  power  to  order  costs 
to  be  paid  as  between  attorney  and  client,  and 
if  a  provision  ordering  such  costs  to  be  paid, 
is  so  connected  with  other  parts  of  the  award 
that  it.cannot  be  rejected  as  an  independent 
provision,  the  .award  is  bad.    Seckham  v.  BabO 

383 

ASSIGNMENT. 

A.  assigned  to  B.  for  valuable  consideration, 
an  annual  sum  granted  to  him,  during  pleasure 
of  the  grantors,  as  compensation  for  an  oilice 
which  A.  had  held,  and  which  was  abolished 
by  act  of  parliament,  and  due  notice  of  the 
assignment  was  given-to  the  grantors :  Held, 
upon,  motion  before  the  hearing  of  the  cause, 
that  the  assignment  was  valid  in  equity  as 
between  B.  and  A*%  general  creditors.  Tun- 
stall  V.  Booth ffy  .  .  .380 

ATTORNEY. 

1.  The  plaintiff's  attorney  cannot  act  as  the 
defendant's  attorney  in  attesting  a  cognovit, 
pursuant  to  1  &  2  Vict.  c.  110,  s.  9,  although 
named  by  the  defendant  for  that  purpose. 
Mason  v.  Kiddle        .  .  .  335 

2.  Unless  there  is  strong  reason  to  believe 
that  a  person  will  not  be  able  to  come  up  to 
be  examined  and  admitted  pursuant  to  notices 
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given,  the  Court  will  not  allow  the  effect  of 
we  notices  to  be  extended  to  another  term. 
Ejp  parte  James         .  .  Page  29 

3.  An  accidental  omission  of  the  notice  to 
the  Law  Society  of  the  intention  to  be  exa- 
mined, may  be  excused  on  application  to  the 
Court,  where  the  due  notices  have  been  given 
at  the  Master's  office.    Es parte  Ratoland    30 

4.  A  declaration  against  an  attorney  to  re- 
cover one  half  of  certain  costs,  to  which  the 
client  has  become  liable  in  consequence  of  the 
attorney's  negligence,  should  disclose  that  by 
an  agreement  between  the  parties  the  claim  of 
the  client  in  respect  of  the  attorney's  negli- 
gence the  rest  of  the  costs  is  waived,  other- 
wise a  sufficient  consideration  will  not  appear. 
Smart  v.  Chell  .  •  .143 

5.  The  affidavit  for  re-admission  should  be 
lodged  the  day  before  the  commencement  of 
term  at  latest,  though  under  special  circum- 
stances, it  may  be  lodged  after  the  commence- 
ment of  the  term.    Ejp  parte  Granger     .    29 

6.  Under  special  circumstances,  the  Court 
will  allow  an  articled  clerk  to  be  examined 
before  the  expiration  of  his  five  years'  service. 
E^  parte  Twynam     .  .  .62 

7.  Where  there  are  several  counts  in  a 
declaration,  some  of  them  good  and  some  bad, 
and  a  verdict  is  taken  generally,  and  damages 
generally  assessed,  the  Court  will  not  permit 
the  plaintiff  by  an  order  of  the  Judge  before 
whom  the  cause  was  tried,  to  enter  the  verdict 
for  the  plaintiff  on  the  good  counts,  and  on  the 
others  for  the  defendant,  but  will  award  a 
venire  de  novo,    Empson  \,  Griffin  .  190 

8.  /I,,  an  attorney,  was  employed  by  B,  and 
C,  to  prepare  certain  documents,  to  secure  a 
loan  upon  an  annuity ;  a  warrant  of  attorney 
was  afterwards  executed  by  (7.  and  />.,  at 
which  E,y  another  attorney,  was  employed  for 
C,  and  />.  It  was  part  of  the  agreement  that 
C,  should  pay  all  the  costs  of  the  transaction : 
Held,  that  ^.  was  the  attorney  of  6'.,  and  that 
t'le  latter  was  entitled  to  the  delivery  of  a  bill 
of  costs.     Painter  v.  Linsell     .  .216 

9.  An  attorney  brought  an  action  for  his 
costs,  and  a  certain  sum  was  pud  into  Court. 
The  cause  was  referred,  and  it  was  agreed  that 
the  claim  of  the  plaintiff  should  be  limited  to 
a  certain  day.  He  was  found  to  be  overpaid 
to  that  day.  The  Court  refuised  to  disturb 
the  award.    Briggs  v.  Glover  ,  ,  608 

BAIL. 

The  Court  has  no  discretion  to  allow  bail  to 
render  their  principal,  where  more  than  four- 
teen days  have  elapsed  after  the  service  of  a 
writ  upon  them,  although  the  non-render  has 
arisen  from  accident.  Bird  v.  Atkins's  bail  127 

BANKRUPT. 

I.  An  act  of  bankruptcy  was  committed  the 
5th  of  March.  The  fiat  bore  date  the  4th  of 
May  next  following,  but  was  not  delivered  out 
of  the  Bankruptcy  Office  until  the  6th  of  May : 
Held,  that  the  fiat  was  sued  out  within  two 
culcndar  months  from  the  act  of  bankruptcy. 
Ex  parte  Rowe  .  .  .95 


2.  A.  accepted  bills  for  the  accommodation  of 
B.,  which  B.  indoraed  and  deposited  with  fait 
bankers  as  security  for  his  floating  balance  with 
them.  B,  was  afterwards  declareabanknipt,and 
the  bankers  proved  a  debt  under  the  commission, 
far  exceeding  the  amount  of  the  bills,  exhibi- 
ting them  in  their  proof  as  beiDf  securities 
then  held  by  them,  and  they  received  a  diri- 
dend  of  2s.  in  the  pound  on  the  amount  of  the 
proof.  A.  afterwards  pud  them  the  amount 
of  the  bills :  Held,  (reversing  an  order  of  fht 
Court  of  Renew)  that  A.  was  entitled  to  re- 
ceive the  past  dividend  firom  the  bankers,  and 
to  stand  in  their  place  in  respect  of  all  future 
diridends  in  their  proof,  to  the  extent  of  the 
amount  of  the  bills.  Should  the  bankers 
refuse  to  refund  the  past  dividend  to  A,,  this 
Court  would  order  the  assignees  to  pay  to  him 
that  dividend  to  the  amount  of  the  bills  out  of 
the  future  dividends  coming  to  the  bankers  i 
but  guare  whether  the  Court  has  jurisdiction 
to  compel  the  bankers  to  refund.  Es  parte 
Holmes,  In  re  Gamer  .170 

3.  A  fraudulent  sale  of  goods  by  a  trader 
through  the  agency  of  one  of  his  creditors, 
the  purchasers  being  unaware  of  the  fraud, 
does  not  constitute  an  act  of  bankruptcy, 
under  6  O.  4,  c.  16,  s.  3,  although  the  pro- 
ceeds of  the  sale  were  to  be  applied  in  tiatti<- 
dation  of  the  creditor's  debt.  Harwooa  v. 
Bartlett     .  .  .  318 

CHARTBR-PARTT. 

The  owners  of  a  ship  undertook  by  the  terms 
of  a  charter-party  to  load  at  London,  and  pro- 
ceed to  Bombay  with  a  cargo,  then  to  load  a 
new  cargo,  and  to  proceed  with  the  same  di- 
rect to  London ;  and  they  further  a^ed  that 
the  charterers  should  have  the  pnrilege  of 
sending  the  vessel  on  to  Calcutta,  upon  the 
payment  of  an  extra  sum:  Held,  that  the 
charterers  were  not  authorized  to  load  a  car|ro 
to  be  carried  from  Bombay  to  Calcutta,  but 
only  from  one  of  those  ports  for  London. 
Cockbwn  V.  IFrtght  .  ,  271 

CLERGYMAN. 

1 .  Where  an  ecclesiastical  person  has  coq- 
veyed  his  living  to  trustees,  to  secure  the  pay- 
ment of  a  certain  sum  of  money  borrowed, 
and  as  a  further  security  for  the  same,  he 
gives  an  independent  warrant  of  attorney,  this 
latter  is  not  void,  as  a  contravention  of  the 
statute  13  Eliz.  c.  20,  s.  1.       Bendry  v.  Price 

200 

2.  In  order  to  ascertun  whether  a  warrant 
of  attorney  can  be  considered  as  a  charging-  of 
a  benefice  within  the  13  Eliz.  c.  20,  s.  1,  the 
Court  will  not  read  affidavits  to  shew  the  in- 
tention of  the  parties  independent  of  the  in- 
strument.   Bishop  V.  Hatch 

CORPORATION. 

I.  Where  an  order  is  made  by  borough  j 
tices,  under  the  5  G.  4,  c.  71 »  ftnd  9  G.  4»  c. 
40,  and  an  appeal  is  made  against  such  order, 
such  appeal  is  properly  brought  before  die 
recorder  of  such  borough  sitting  in  the  conn 
of  quarter  sessions  of  such  borough. 
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The  6  &  6  W.  4,  c.  76.  s.  105,  gives  ihc  re- 
corder all  the  powers  of  a  court  of  quarter 
sessions  for  the  county,  except  in  the  matters 
therein  specially  excepted.  The  Queen  v. 
St,  Lawrence,  Ludlow  .  .189 

The  6  Geo.  4,  c.  85,  only  gives  to  the 
justices  of  borouj^hs  already  having  a  jail  the 
power  of  contracting  with  the  justices  of  the 
county,  or  of  other  boroughs,  for  the  mainten- 
ance of  their  prisoners.  The  6  &  6  W,  4, 
c.  76,  merely  puts  the  town  council  in  the 
place  of  such  justices,  and  therefore  where  the 
town  council  of  a  borough  to  which  under  the 
latter  statute  a  court  of  quarter  sessions  had 
been  granted,  but  which  had  no  jail  of  its  own, 
proposed  to  enter  into  such  a  contract,  this 
Court  granted  a  certiorari  to  bring  up  the 
order  of  the  county  justices,  under  which  the 
contract  was  to  be  made,  on  the  ground  that 
the  two  acts,  taken  together,  gave  the  justices 
uo  jurisdiction  to  make  it.  The  Queen  \,  The 
Justices  of  Lancashire,  in  the  matter  of  the 
borough  of  Manchester  .  .140 

3.  Before  the  passing  of  the  Municipal 
Corporation  Act,  the  members  of  a  corpora- 
tion authorized  one  of  their  body  to  defend 
on  their  behalf,  several  proceedings  taken 
against  them  by  quo  warranto ;  he  did  so,  and 
incurred  considerable  cxpence.  The  corpora- 
tion then  gave  him  a  bond  to  secure  re-pay- 
ment of  these  expeuces  with  interest.  The 
bond  was  duly  executed  :  Held,  that  this  con- 
stituted a  lawful  debt,  in  respect  of  which  be 
might  sue  the  new  corporation,  elected  under 
the  Municipal  Act.  fFordstcorth  v.  The  Corpo- 
ration of  Dartmouth  .  .  333 

4.  The  bye  law  of  a  corporation  must  receive 
a  reasonable  construction,  although  its  lan- 
guage, taken  literally,  might  appear  inconsis- 
tent with  that  construction.  Poulterer's  Com* 
pany  v.  Phillips  .  .  .  430 

COURT  OF  REQUEST. 


•  1.  Where  from  the  language  of  a  court  of 
requests  act  it  appears  that  the  plaintiff  is  only 
to  be  deprived  of  his  costs  in  the  event  of  a 
verdict  being  found  for  him  to  an  amount 
less  than  a  certain  limited  sum,  taking  an 
an  amount  less  than  that  limited  sum  out  of 
court  does  not  come  within  the  meaning  of  the 
statute.    Jackson  v.  Cother  .     78 

2.  In  an  affidavit  produced  in  support  of 
a  rule  for  entering  a  suggestion  on  the  record 
to  deprive  the  plaintiff  of  costs,  less  than  40.r. 
having  been  recovered,  it  was  sworn  thai  the 
defendant,  from  and  since  the  commencement 
of  the  suit,  had  resided  within  the  jurisdiction 
of  the  county  court  to  which  he  was  liable 
to  be  warned  and  summoned :  Held,  that  a 
sufficient  primd  facie  case  was  made  out,  on 
Which  to  call  upon  the  plaintiff  for  an  answer, 
and,  that  an  objection  that  it  was  not  sworn 
that  the  cause  of  action  arose  within  the  juris- 
diction of  the  County  Court  could  not  be 
maintained. 

It  is  no  answer  to  such  an  application  that 
the  plaintiff  sues  as  executrix,  smcc  the  3  &  4 
W.  4,  c.  42.     Bhhip  V.  Marsh  .  .     30 


EJECTMENT. 

1.  In  a  case  where  a  tenant  in  possession 
was  bedridden,  a  service  on  the  daughter,  who 
was  residing  with  the  tenant,  was  held  sufficient 
to  iustify  the  court  in  granting  a  rule  nisi  for 
judgment  against  the  casual  ejector.  Doe  d. 
Frost  V.  Hoe  .  .  .285 

2.  Where  a  declaration  in  ejectment  was 
wrongly  entitled,  and  no  date  was  attached  to 
the  notice  of  the  declaration  so  as  to  allow  the 
tenant  in  possession  to  know  the  real  time  in 
which  he  should  appear,  judgment  will  not  be 
allowed  to  be  signed  against  the  casual  ejector. 
Doe  d.  Rogers  v.  Roe  .  '  .  285 

3.  In  entitling  an  affidavit  in  a  landlord's 
rule  in  an  action  of  ejectment,  the  names  of 
all  the  lessors  ought  to  be  introduced.  Doe 
d.  Pry  me  v.  Roe        .  .  .  383 

4.  In  ejectment  where  there  were  seven  co- 
tenants,  five  of  whom  only  had  been  served,  the 
Court  refused  to  grant  a  rule  niii  a/^ainst  those 
upon  whom  no  service  had  been  effected,  for 
judgment  against  the  casual  ejector.  Doe  d. 
Slee  V.  Roe  .  .  .47 

5.  An  action  of  ejectment  was  brought  to 
recover  possession  of  a  piece  of  land,  taken 
into  a  road  under  the  provisions  of  an  act 
of  parliament :  a  motion  being  made  for  judg- 
ment against  the  casual  ejector,  service  having 
been  ejected  ou  the  commissioners,  in  whom 
the  road  was  vested,  the  Court  refused  to  grant 
the  rule.     Doe  (\,  ff^hite  v.  Roe    .  .48 

6.  It  is  sutHcient  to  serve  the  Secretary  of 
the  East  India  Company  in  an  action  of  eject- 
ment.    Doe  d.  Coopers'  Company  v.  Roe     77 

EVIDENCE. 

On  a  quc&tion  as  to  the  genuineness  of  hand- 
writing, a  witness  cannot  be  allowed  to  com- 
pare the  docufueut  impugned  with  writings  of 
the  party  to  whom  it  is  ascribed,  and  which  arc 
alleged  to  be  authentic,  unless  such  writings 
are  in  evidence  in  the  cause  for  other  pur- 
poses.    Griffith  V.  /very  .        .        .  269 

FOREIGN   JUDGMENT. 

In  an  action  upon  a  foreign  judgment,  as 
the  Courts  here  are  called  on  to  enforce  it, 
they  must  first  be  satisfied  that  it  was  not  ob- 
tained by  a  practice  which  gives  the  defendant 
no  opportunity  of  appearing  before  the  Court 
which  pronounced  the  judgment. 

An  Irish  judgment  is  subject  to  be  exa- 
mined in  this  manner  when  made  the  subject 
of  an  action  in  the  Courts  of  this  country. 

In  an  action  on  a  foreign  judgment,  the 
defendant  pleaded  that  he  had  never  had 
notice  of  the  original  action,  nor  had  been 
served  with  the  process  therein.  The  plaintifl 
replied  that  he  bad  been  served  with  process, 
to  wit,  a  certain  writ  of  summons,  &c.  Held, 
that  the  replication  was  bad.  Fergusson  v. 
Mahon       ....  17- 


FORMA  PAITPERIS. 

After  an  action  has  been  commenced,  a 
plaintiff  cannot  be  admitted  to  sue  in  formd 
pauperis,    Lovewell  v.  Curtis    .  .    78 
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GUARDIAN. 

Whoever  enters  on  the  land  of  an  heir,  when 
the  heir  is  under  fourteen  years  of  age,  maybe 
treated  by  the  heir  at  his  election  either  as 
j^uardian  in  socage  or  .as  a  trespasser;  and 
where  the  heir,  becomingtif  full  age,  sues  such 
person  in  ejectment  the  judge  must,  on  the 
facts  being  found,  direct  the  jury  that  such  is 
the  law,  and  cannot  leave  it  to  them  to  say 
in  what  character  the  person  entering  on  the 
land  of  the  heir  did  so  enter.  Doe  d.  Cozens 
V.  Cozens  .  Page  61 

HABEAS. 

The  House  of  Commons  has  the  power  of 
committing  for  contempt  for  breach  of  its  pri- 
vileges. A  return  stating  that  **^.  B.  having 
been  guilty  of  a  breach  of  the  privileges  of  this 
House,'*  is  a  sufficient  statement  of  the  offence 
lor  which  he  is  so  committed. 

The  warrant  need  not  set  out  with  greater 
particularitv  the  nature  of  the  offence. 

Though  if  the  warrant  stated  an  insufficient 
cause  of  commitment,  as  by  alleging  some  fri- 
volous contempt,  this  Court  would  enouire 
iiitu  it.  This  Court  has  no  jurisdiction  to  ao  so 
where  the  statement  is  in  general  terms  that 
the  party  has  been  guilty  of  a  contempt.  Ea? 
parte  Sheriff"  of  Middlesex,  in  re  Stockdale  v. 
Hansard    ....  298 

HIGH  WAT. 

Where  a  rule  has  been  obtained  for  imposing 
73l  fine  on  a  parish  for  non. repair  of  a  highway, 
the  Court  will  enlarge  it,  if  the  atate  of  the 
hcason  is  such  as  to  reader  it  inconvenient  to 
proceed  with  the  repairs  of  the  highway.  The 
ijttcen  V.  Inhabitants  of  IVatton  ,  607 

INFANTS. 

Tiic  Vice  Chancellor,  although  he  is  not 
iwiuied  iu  the  Custody  of  Infants'  Act  (2  &  3 
V'tct.  c.  54),  is  comprehended  under  the  words 
''  The  Lord  Chancfllor  of  England"  by  virtue 
of  the  act  appointing  the  Vice  Chancellor  (53 
G.  3,  c.  24;.     Ej? parte  Mrs,  T.  44,  74 

INSURAMCB. 

1 .  Directions  from  an  assured  to  two  per- 
Fons  to  effect  a  life  policy  in  their  own  name, 
I  Iocs  not  authorise  them  to  effect  it  in  their 
own  name  and  that  of  another,  so  as  to  charge 
tlic  assured  with  the  premium  paid.  Barron  v. 
lulxifcrald  .  ...  366 

li.  A  vessel  was  insured  on  a«  voyage  from 
liWcrpool  to  Sydney  and  back,  wiih  liberty  to 
rail  and  stay  for  the  purposes  of  the  voyage  at 
all  and  every  port  and  ports,  &c.  on  either  side 
of  the  Cape  (the  Mauritius  being  expressly 
mentioned),  such  calling  and  staying  not  to  be 
deemed  a  deviation.  The  vessel  arrived  at 
the  Mauritius  in  the  Spring  of  1834,  but  could 
i<et  no  homeward  cargo.  After  the  season 
\N  as  over,  the  master  discharged  the  craw  and 
hiid  the  ship  up.  At  the  beginning  of  the  next 
::>.a;;(iii  lic  put  it  iiito  Sailing  order,  but  could 
•^z\,  no  car;;o,  and,  at  the  end  of  April  1835, 
..uiled  for  Europe  iu  ballast.  The  ship  was 
lost  ut  sea,    T^e  jury  fov[iid  that  the  diKborgc 


of  the  crew  was  an  abandonment  of  the  voyage 
insured.  The  Court  sustained  the  verdict,  on 
the  ground  that  if  not  in  itself  a  deviation,  the 
discharge  of  the  crew  was  strong  evidence  to 
shew  that  the  delay  was  unnecessaij,  and  that, 
being  so,  it  would  amount  to  a  deviation,  /r- 
ving  V.  Burnand       •  .         Page  429 

INTERPLEADER. 

In  an  action  to  recover  183/.,  a  second  claim 
having  been  set  up,  the  defendant  applied  to 
the  Court  under  the  Interpleader  Act,  and  an 
order  was  made  for  the  trial  of  a  feigned  issue 
between  the  two  claimants.  A  verdict  having 
been  found  for  the  plaintiff  in  the  original 
action,  for  50/.,  the  learned  Judge  ordered 
each  party  to  pay  his  own  costs :  Held,  that 
it  was  a  reasonable  exercise  of  the  discretion 
vested  in  him  by  the  statute,  upon  an  applica- 
tion to  set  aside  (he  order,  which  he  made. 
Carr  v.  Edwards  .  Ill 

JUDGMENT  AS  IN  CASE  OF  A  NONSUIT. 

1.  Where,  after  issue  joined,  it  is  discovered 
that  the  defendant  is  in  a  state  of  great  poverty, 
it  is  a  sufficient  excuse  for  not  proceeding  to 
trial,  and  for  discharging  a  rule  for  judgment 
as  in  case  of  a  nonsuit.  If  the  defendant  will  not 
consent  to  a  stet  processus.    Lettice  v.  Sawyer 

336 

2.  It  is  not  a  good  excuse  for  not  proceed- 
ing to  trial  that  the  client  is  in  the  country, 
but  the  attorney  does  not  know  where.  JUal" 
ian  V.  Jopson  .  .  .  3(^ 

3.  Where  a  peremptory  undertaking  has 
been  given  to  try  at  the  first  sittings  in  term, 
and  which  is  not  fulfilled,  judgment  as  in  case 
of  a  nonsuit  may  be  obtuned  in  the  same 
term.    Ashton  v.  Johnson  285,  462 

4.  In  order  to  excuse  a  default  in  proceeding 
to  trial  pursuant  to  notice,  some  excuse  must 
be  alleged  in  shewing  cause  agiunst  the  rule 
for  judgment  as  in  case  of  a  nonsuit,  beyond 
the  mere  fact  of  being  unprepared  to  go  to 
trial,     ffillis  V.  Jophin  .  .    48 

5.  Where  a  plaintiff  has  made  default  in  not 
proceeding  to  trial  pursuant  to  notice,  and 
that  default  is  cured  by  the  defendant  ob- 
Uuning  the  costs  of  the  day,  that  does  not 
preclude  the  latter  from  taking  advantage  of 
a  subsequent  default  in  not  giving  notice  of 
trial.    Smith  V.  Pole  .  .112 

6.  Where  a  peremptory  undertaking  has 
been  given  to  proceea  to  trial  at  a  particular 
sittings  in  a  term,  and  the  plaintiff  does  not 
give  notice  for  those  sittings,  judgment  abso- 
lute as  in  case  of  a  nonsuit  may  be  moved  for 
in  the  same  term,  after  those  sittings  have 
passed.    Ashton  v.  Johnson  S55,  462 

LEGACY. 

A  testator  gave  the  dividends  of  a  fund  to 
A.  the  widow  of  /?.,  as  long  as  she  should  re- 
main single  and  unmarried;  and  in  case  of 
her  assigning  or  anticipating  the  dividends, 
then  to  go  over.  A,  had  been  privately  mar« 
ried  to  a  second  husband,  who  was  living, 
though  she  passed  as  the  widow  of  her  first 
husband,  but  she  did  not  misrepresent  her 
cofldijioA  to  impose  oo  the  testator,  who  vm^ 
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attached  to  her,  and  whose  misrepresentation 
of  her  condition  was  not  alone  the  motive  of 
his  boanty :  Held»  a  valid  legacy.  Rishton  v. 
Cobb  .  .  .         Page  331 


LIEK. 

Where  goods  are  held  by  a  party  as  a  lien, 
they  are  not  seizable  under  a  writ  of  yi.  /ei., 
ami  therefore,  if  seized  and  sold  by  the  sheriff 
under  such  a  writ,  the  bailee  may  maintain 
trover  against  him.  Legg  v.  Sheriff  of  Mid- 
dlesex       .  .  474 

MANDAMUS. 

1.  Where  a  disputed  right  to  an  office  can 
be  conveniently  tried  on  a  return  to  a  mtinda- 
mu9^  the  Court  will  direr  t  that  writ  to  be  b- 
sued,  though  an  action  of  money  had  and 
received  would  lie.  The  fact  that  such  an 
action  will  lie  is  not  of  itself  sufficient  to  pre- 
vent the  issuing  of  the  writ.  The  Queen  v, 
Hopkins  and  the  Commissioners  of  the  Small 
Debt  Courts  at  Boston  .  .  460 

2.  The  steward  of  a  manor  belonging  to  the 
Crown,  is,  by  the  10  Geo.  4,  c.  60,  the  proper 
person  to  grant  admittance  to  such  manor, 
and  if  he  refuse  to  grant  it,  this  Court  will 
issue  a  mandamus  to  compel  him  to  admit. 
Quargf  whether  a  writ  of  mandamus  will  He  to 
the  steward  of  any  other  than  a  Crown  manor 
to  admit  a  person  claiming  a  right  to  be  tenant 
of  such  manor.  The  Queen  v.  The  Steteard 
of  the  Manor  of  Richmond        .  .    25 

3.  An  information  founded  on  an  act  of 
parliament,  must  describe  it  as  an  act  passed 
in  a  session  holden  in  a  particular  year,  and 
not  merely  in  the  year  itself.  A>  parte  fFiU 
Hams  ....  462 

HARRIED  WOMAN. 

I.  Gifts  by  will  in  trust  (after  a  life  interest) 
for  an  unmarried  woman,  during  her  life,  for 
her  separate  use,  independent  of  any  husband 
she  may  marry,  and  as  to  some  of  the  gifts 
with  a  prohibition  against  anticipation,  but 
without  words  of  gift  over  on  anticipation. 
The  legatee  took  a  vested  interest  in  some  of 
the  gifts  while  she  was  single,  and  all  of  them 
took  effect  in  possession  after  her  marriage : 
Held,  that  the  legatee's  separate  estate  in  the 
beouests,  as  well  without  as  with  the  clause 
against  anticipation,  took  effect  on  her  subse- 
quent marriage,  and  continued  during  that 
coverture :  that  she  might  at  any  time  dispose 
of  the  gifts  to  her  separate  use  independent  of 
her  husband,  and  of  those  with  the  clause 
against  anticipation  after  his  death  only ;  that 
while  discovert  her  separate  estate  was  sus- 
pended, but  would  again  become  effectual 
with  the  like  restrictions  on  her  next  marriage, 
if  not  alienated  during  her  discoverture.  Sem* 
Ue,  that  Neitton  v.  Reid,  4  Sim.  141.;  Brown 
V.  Pocock,  5  Sim.  663,  and  the  dictum  in  Mas- 
»ey  V.  Parker,  2  Myl.  &  K.  17-i,  and  other 
cases  of  that  class,  are  overruled.  Tullett  v. 
j4rmstrong  .  .  263 

2.  A  married  woman,  having  property  set- 
tled to  her  separate  u^e,  agreed  to  mortgage 
it  to  A.f  to  secure  payment  of  a  loan.  She 
becomes  discovert,  and  mortgages  the  property 


to  /}.,  to  secure  payment  of  a  loan  from  him. 
B,  had  notice  _ot  //.'s  claim  :  Held,  that  /t. 
was  entitled  to  a  prior  mortgage.  Stead  v. 
Nelson       .  .  .         Page     75 

3.  Circumstances  under  which  it  was  held, 
upon  a  bill  filed  by  a  creditor  to  whom  the  wife 
had  given  a  bill  of  exchange  for  a  debt  con- 
tracted by  her,  that  the  sum  of  300/.  a>year, 
still  existed  as  separate  estate  under  the  need, 
liable  to  payment  of  her  debts  and  to  the 
jurisdiction  of  this  Court,  from  which,  how- 
ever, an  additional  80/.,  being  alimony,  was 
exempt.  Qu€ere,  as  to  the  legality  of  the  deed. 
Fandergucht  v.  De  Blaquire     .  106 

4.  A  testator  gave  his  daughter,  then  un- 
married,  all  his  leasehold  estate,  and  all  his 
monies,  public  stocks,  and  all  his  personal 
estate  and  effects,  to  her  separate  use,  free 
from  the  contronl  of  any  husband  she  might 
marry,  and  from  his  debts,  and  appointed  hoL* 
sole  executrix.  She  proved  the  will  and  mar- 
ried. By  articles  executed  on  the  marriage*, 
part  of  the  public  stocks  were  settled  in  trust 
to  her  separate  use  :  Held,  by  the  Vice  Chan- 
cellor, that  the  leasehold  estate  and  other  per- 
sonal property  given  by  the  will,  were  to  her 
separate  use,  and  not  liable  in  equity  to  be 
taken  in  execution  for  the  husband's  debts. 
But  the  Lord  Chancellor  suspended  his  judg- 
ment, and  required  security  for  the  property 
pending  the  suit.    Newlands  v.  Holmes   .  12t{ 

5.  A  testator  gave  his  daughter,  then  un- 
married, all  his  leasehold  houses,  all  his  mo- 
ntes,  public  stocks,  and  all  his  personal  estate 
whatsoever,' to  her  separate  use,  free  from  the 
contronl  or  debts  ot  any  husband  she  might 
marry,  and  he  appointed  her  sole  executrix  of 
his  will,  which  sue  proved,  and  then  married ; 
and  by  the  marriage  settlement,  part  of  the 
public  stock  was  vested  in  trustees  for  her 
separate  use  for  life,  remainder  to  the  bus* 
band  :  Held,  upon  motion  before  the  hearing 
of  the  cause,  that  no  part  of  the  property  be- 
queathed, whether  leasehold  or  moveable,  was 
liable  to  the  husband's  debts,  and  an  injunction 
was  granted  till  the  hearing.  Newlands  v. 
Holmes      ....  364 

6.  A;  being  entitled  in  right  of  his  wife  to 
real  estates  for  her  life,  subject  to  outstanding 
terms,  created  for  raising  portions,  &c.  and 
having,  on  taking  the  benefit  of  the  act  for 
relief  of  insolvent  debtors,  assigned  his  estate 
and  effects,  the  assignee  filed  a  bill  to  be  de- 
clared entitlett  to  the  rents  of  the  estates, 
subject  to  prior  incumbrances  during  the  joint 
lives  of  A.  and  his  wife :  Held,  by  the  Lord 
Chancellor  (overruling  the  Vice  Chancellor's 
decree)  that  the  wife  was  entitled  in  equity  to 
a  provision  out  of  the  rents  for  her  mainte- 
nance.    Sturgis  V.  Champneys  .  .  427 

7.  Where  in  an  application  to  file  the  ac^ 
knowledgment  of  a  married  woman,  it  duly 
appeared  by  the  certificate  that  the  party  was 
of  full  age,  but  in  the  affidavit  the  same  fact 
was  stated,  the  deponent  adding,  as  he  verily 
believed,  the  Court  refused  to  order  the  officer 
to  file  the  acknowledgement,  and  directed  the 
affidavit  to  be  amended.    Re  Ann  Covcrdale. 

47 


518 


Digested  Index  to  Cases  reported. 


NUISANCE. 

Certain  individiialfi  formed  therosclves  into 
a  company,  and  obtained  an  act  of  parliament 
to  make  a  navigable  canal  and  to  receive  tolls. 
The  act  did  not  in  terms  impose  on  them  the^ 
duty  of  keeping  the  navigation  clear  from  ob- 
struction :  But  held,  that  by  common  law  that 
duty  was  imposed  on  them,  and  that  in  a  case 
where  damage  hud  arisen  from  an  obstruction 
which  had  not  been  removed  after  reasonable 
notice,  and  to  provide  against  the  dangers  of 
which,  by  placing  lights  &c.,  reasonable  care 
had  not  been  used,  the  proprietors  were  re- 
sponsible in  damages  to  the  party  injured,  and 
that  he  might  recover  if  he  set  forth  in  his  de- 
claration such  a  state  of  facta  as  would  raise 
in  law  this  implied  duty  and  liability.  Barnafty 
V.  The  Lancaster  Canal  Company       Page  126 

OUTLAWRY. 

A  plaintiff  brought  an  action  while  he  was 
an  outlaw  j  he  recovered  damages  in  the  action. 
A  motion  was  made,  and  a  rule  granted  to  stay 
the  levy  of  the  daniaj^cs  on  the  ground  of  the 
outlawry.  The  outlawry  was  afterwards  shewn 
to  have  been  set  aside  before  the  trial.  The 
rule  was  discharged,  but  without  c\)st8.  Somers, 
M.P,  V.  Holt  .  .  .412 

I'AIIENT  AND  CHILD. 

In  order  to  maintain  an  action  for  seduction, 
it  must  appear  that  the  daughter  was  in  the 
actual  service  of  the  father  at  the  time  the 
alleged  cause  of  action  arose.  Dlamire  v. 
Haley         .  ,  •  .415 

rARLIAMENTARY  PRIVILEGE. 

The  Court  will  not  istay  the  execution' of  a 
writ  of  inquiry  by  the  sheriif  on  the  ground 
that  it  is  su^gcstjd  iliai  (he  sheriff  may  incur 
the  consequences  of  a  breach  of  privilege  of 
the  House  of  Coujmons.  Stovkdale  v.  //(/«- 
tnrd  .  .  .  .62 

PLE.^DIN'G  (common  LAW). 

1.  To  a  count  for  use  nnd  occupation,  the 
defendant  pleaded  eppcially  an  eviction  during 
the  quarter  fur  which  the  rent  was  sou;j;ht  to 
be  recovered:  Held  bail,  as  amounting  to  non 
assumpsit.     Prentice  w  Elliott  .  .  I7O 

2.  A  count  in  a  declaration  alleged  that  the 

Elaintiff'  ha<l  placed  i  ertain  paper  in  the 
anda  of  the  dclendant  for  the  purpose  of 
printing  a  certain  work  for  the  plaintiff,  but 
iliat  the  defendant  wrongfully  pawned  the  pa- 
per :  Held,  that  the  count  was  properly  fran)ed 
in  case.     Smith  v.  ff^hite  .  .  4(VS 

3.  Where,  in  an  action  on  the  case  for  deceit 
the  plaintiff  alleged  in  his  declaration  that  the 
defendant  was  partner  in  a  firm  with  two 
others,  and  that  he  made  certain  false  repre- 
sentations with  a  view  to  procure  goods  to  be 
advanced  to  the  firm  on  credit,  and  the  de- 
fendant pleaded  that  the  representations  were 
not  in  writing  within  9  Geo.  4,  c.  14,  8.  6: 
Held,  that  the  plea  was  a  good  answer  to  the 
action,  and  that  the  terms  of  that  section  must 
be  taken  to  apply  to  the  defendant's  partners. 


as  "  other  persons,**  within  the  meaning  of  the 
legislature.  Quare,  whether  such  an  action 
can  be  maintained.  Deveujpy,  Steinkiller  202 
4.  Debt  will  lie  by  the  payee  of  a  promissory 
note  against  the  maker,  and  by  the  drawer  of 
a  bill  of  exchange  against  the  acceptor,  with- 
out the  words  "  value  received "  being  con- 
tained in  the  instrument.  Natch  v.  Trayes, 
fFatson  v.  Keightley .  .         Page  317 

POOR  LAWS. 

1.  The  Poor  Law  Commissioners  have  no  au- 
thority to  issue  to  an  incorporated  union  formed 
under  Gilbert's  act,  an  order,  parts  of  which 
impose  new  duties  on  one  of  the  officers  of  the 
union,  and  thus  occasion  a  necessity  for  anew 
salary  to  be  granted  to  him  $  and  such  order, 
being  bad  as  to  part,  and  being  an  entire  order, 
is  bad  as  to  the  whole,  and  must  be  quashed. 
The  Queen  v.  The  Poor  Late  Commissioners,  in 
the  matter  of  the  AlUtoneJield  Incorporation  365 

2.  A  building  erected  under  a  local  act  of 
parliament  was  vested  in  the  county  justices, 
who  held  sessions  and  transacted  the  coonty 
business  there.  Some  of  the  rooms  were  fitted 
up  as  bed  rooms.  A  certain  quantity  of  plate 
was  bought  by  the  couuty,  and  kept  in  this 
building  for  the  use  of  the  Judges  at  the  as- 
sizes. Some  of  the  Justices  subscribed  for  a 
quantity  of  wine,  which  was  kept  in  the  cellars 
of  the  building,  and  was  used  by  the  justices 
when  attending  at  sessions.  A  person  was  al- 
ways resident  in  the  building,  and  took  care  of 
the  wine  and  the  plate  :  Held,  that  these  cir- 
cumstances did  not  constitute  such  an  occu- 
pation by  the  county  justices  as  to  make  the 
whole  body  liable  to  be  rated  to  the  relief  of 
the  poor.  The  Queen  v.  The  Justices  of  Wor- 
cestershire .  .  218. 237 

3.  Circumstances  under  which  certain  pro- 
prietors of  a  navigation  were  held  liable  to  be 
rated  to  the  relief  of  the  poor.  Bruce  and  the 
Bath  River  Company  v.  The  Churchwardens  of 
Hanham  Mills  .  .60 

PRACTICE    (EQUITV). 

1.  This  Court,  after  making  a  decree  for  an 
account  in  a  suit  pending  here,  will  exercbe  its 
jurisdiction  to  restrain  plaintiffs  from  bring- 
ing actions  against  the  defendants  for  the  same 
matter  in  Scotland.  J3ut  if  some  of  the  de- 
fendants and  their  property  be  within  tlie 
foreign  jurisdiction,  and  the  plaintiffs'  object 
by  the  actions  there  be  to  fix  that  property 
with  a  lien  to  answer  the  result  of  the  ac- 
counts in  the  suit  here,  this  Court  will,  on 
special  application,  graut  leave  to  proceed 
with  the  actions,  so  far  as  to  get  the  security 
of  the  property  according  to  the  practice  of 
the  foreign  court.  fFedderburn  v.  fFedder- 
burn        .  .  .  471 

2.  The  delivery  of  exceptions  to  a  bill  for 
impertinence,  will  not  save  a  defendant  from 
contempt  for  want  of  answer,  unless  an  order 
to  refer  them  be  obtained  before  the  time  for 
answering  expires.  An  attachment  issued 
for  want  of  answer  after  the  tinie  for  answer- 
ing  has  expired  is  regular,  although  excep- 
tions to  the  bill  for  impertinence  were  deli« 
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vered  the  same  day  the  attachment  issued. 
Petty  V.  Lonsdale  Page  283 

3  Upon  an  issue  directed  by  decree  of  the 
Court,  and  the  plaintiff  therein  not  going  to 
.  trial,  the  Court  will  not  on  a  single  default, 
order  a  verdict  to  be  X9kttkprocof\fesso  against 
him,  but  will  make  an  order  that  unless  ne  go 
to  trial  next  assizes,  a  verdict />r0  confesso  shall 
be  taken  against  him.  Casbornei,Barsham  199 

4.  It  is  irregular  to  allow  a  demurrer  in  part, 
and  disallow  it  in  part. 

It  is  too  late  to  appeal  from  an  order  to 
amend,  after  the  amendments  have  been  made 
and  submitted  to  bv  the  applicants  demurring 
to  the  amended  bill,  without  having  applied 
to  the  Court.    fFeilesley  v.  fFellesley  186 

PRACTICE   (common   LAW). 

1.  Where  a  judge's  order  for  taxing  costs  is 
made  a  rule  of  Court,  execution  may  be  issued 
on  it  at  once,  mthout  application  to  the  Court. 
fFallisy.  Sheffield  .  .  .64 

2.  It  is  regular  to  arrest  a  defendant  on  a 
writ  of  en,  sa,  more  than  a  year  after  it  has 
been  issued,  if  that  writ  has  been  issued  within 
a  year  after  the  Judgment.    Simpson  v.  Heath 

3.  It  is  no  objection  to  an  a^lication  for 
security  for  costs  on  the  ground  of  a  plaintiff 
being  abroad,  that  the  defendant  has  obtained 
time  to  plead  on  the  usual  terms.  It  is  an 
objection  to  such  an  application  that  the  plain- 
tiff' is  resident  in  this  country  at  the  time 
of  the  application  being  made,  although  he  is 
usually  resident  abroad.    Doujling  v.  Harmon, 

240 

4.  Judgment  having  passed  for  the  plaintiff 
on  a  demurrer  to  one  plea,  and  the  cause  being 
taken  down  for  trial  upon  another  plea,  when 
a  juror  was  withdrawn  by  consent,  the  Court 
refused  to  give  the  plaintiff  the  costs  of  his 
dermurrer.    Burdon  v.  Flower        ,        .  239 

5.  When  an  order  for  time  to  join  in  de- 
murrer has  been  obtained,  it  ought  to  be  ser- 
ved within  a  reasonable  time  after  making  it, 
or  the  opposite  party  may  sign  judgment. 
Kenney  v.  Hutchinson  .  .416 

G.  A  judge  at  chambers  has  no  power,  with- 
out the  consent  of  the  parties,  to  stay  pro- 
ceedings on  payment  of  clebt  and  costs,  hey- 
nolds  V.  Sherwood      .  .  .  301 

7.  A  rule  to-compute  cannot  he  successfully 
opposed,  by  shewing  that  the  judgment  is  ir- 
regular ;  bi4  a  separate  applicaiion  must  first 
be  made  to  set  aside  the  judgment,  for  which 
application  time  will  be  given,  at  the  time 
of  showing  cause  against  the  rule  to  compute. 
Iveily  v.  f^illebois  .  .  .78 

8.  A  similiter  by  the  party  whose  pleading 
it  is,  requires  to  be  dated.  The  objection  to  a 
want  of  a  date,  is  not  waived  by  not  opposing 
a  judge's  order  for  a  writ  of  trial  on  that 
ground.    Middleton  v.  Hughes  .  .  302 

9.  In  enlarged  rules,  nothing  but  an  inevit- 
able accident  can  excuse  not  filing  affidavits  a 
week  before  term.     Wright  v.  Lewii      ,  383 

10.  A  judge  has  no  power  without  consent 
to  order  a  defendant  to  allow  the  plaintiff  to 
euter  and  inspect  the  work  done  by  the  latter 


on  the  premises  of  the  former,  for  the  pur- 
poses of  an  action  then  pending  between  the 
parties.     Turguand  v.  Strand  Union  Page  3 19 

11.  A  summons  to  amend  a  declaration  by 
a  plaintiff,  operates  as  a  stay  of  proceedings  for 
one  day,  though  not  followed  up  by  a  second 
summons,  and  notice  is  given  by  the  plaintiff 
after  the  return  of  the  summons  that  he  will 
not  proceed  with  the  amendment.  Hodgson 
V-  Cayley    .  .  .  .  234 

12.  Where  it  becomes  necessary  for  the  pur- 
poses of  justice  to  consider  the  fraction  of  a 
day,  the  Court  will  do  so;  and,  therefore 
where  a  defendant  died  between  eleven  and 
twelve  o'clock,  and  a  writ  of  fi,  fa.  was  sued 
out  before  one  and  two  o'clock  on  the  same 
day  against  the  defendant's  goods,  it  was  held 
to  be  irregular.    Clinch  v.  Smith  .  .  334 

13.  It  18  ground  of  setting  aside  a  demur- 
rer, that  the  words  "  in  the  year  of  our  Lord  " 
are  omitted  in  its  title.    Holland  v.  Thealdi, 

334 

14.  Where  the  affidavit  is  regular,  with  res- 
pect to  attempts  to  serve  a  writ  of  summons, 
to  which  an  anpearance  has  not  been  entered 
by  the  dcfenuant  in  due  time,  and  a  search 
for  an  appearance  has  been  made  on  Saturday, 
a  rule  for  a  distringas  may  be  obtained  on  the 
Monday  following.    Spence  v.  Barker     .  238 

15.  The  Court  will  not  entertain  a  rule  to 
dismiss  a  summons,  which  is  pending  at  cham- 
bers.   Ahliott  s ,  Hopper  .  .110 

16.  Semble,  that  imparlances  in  proceedings 
by  sci»  fa,  are  abolished  since  the  passing  of 
the  Uniformity  of  Process  Act.  Doe  d.  Phillips 
V.  Roe  ,  .  .47 

17.  The  indorsement  on  the  copy  of  a  writ 
of  summons,  directing  the  defendant  to  pay 
the  amount  of  the  debt  and  costs  "to  the 
plaintiff  or  his  attorney ;"  the  Court  refused 
to  set  aside  the  copy  of  the  writ,  and  held 
that  the  indorsement  might  be  amended. 
Anon,         .  .  .48 

18.  A  rule  being  moved  for,  and  the  Court 
taking  time  to  consider,  the  rule  being  granted 
may  be  dated  after  the  day  on  which  it  was 
applied  for.    Egan  v.  Rowley  ,  .    77 

19.  Where  a  rule  nisi  to  compute  has  been 
obtained,  the  defendant  having  gone  abroad, 
it  should  be  made  a  part  of  the  rule  that  service 
at  his  ordinanr  place  of  abode,  and  by  sticking 
up  a  copy  of  the  rule  in  the  master's  office 
shall  be  deemed  good  service.    Neilson  v.  Slee 

78 

20.  Where  the  Chancellor  of  a  county  pala- 
tine directs  his  mandate  to  the  Sheriff,  the 
latter  may  return  it  either  to  the  Chancellor 
or  the  Court  out  of  which  the  writ  issues,  and, 
therefore,  although  he  has  returned  it  to  the 
Chancellor  after  being  ruled  to  return  it  to 
the  original  Court  or  the  Chancellor,  he  is  not 
liable  to  an  attachment.  The  Queen  v.  She^ 
riffi  of  Lancaster  .  .  .173 

21.  Where  two  actions  were  brought  against 
executors,  the  former  against  them  as  execu- 
tors, and  the  latter  in  their  own  right,  the 
plaintiff  was  allowed  to  amend  his  particulars 
m  the  former  by  adding  items  sought  to  be 
recovered  in  the  latter.    Jones  v.  Corrie .  508 
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PniNCIPAL  AND  AGENT. 

Where  A.  has  for  some  time  been  actinia  as 
the  pfenera)  a^ciit  of  fh  and  in  Z?.*8  business,  ami 
has  been  in  ihe  habit  of  makins:  contracts  on 
his  behalf,  but  /?.,  after  some  disputes  between 
them,  sends  him  express  orders  not  to  buy  or 
sell  on  B.^s  account  beyond  a  certain  limit,  if 
such  restriction  is  not  known  to  the  trade  at 
large,  it  will  not  affect  the  rights  of  a  third  per- 
son with  whom  A,  afterwards  makes  a  contract 
exceeding  the  limits  assigned  him.  In  such 
a  case«  evidence  of  a  particular  custom  in  the 
trade  is  not  admissible  to  defeat  the  general 
rule  of  law  as  to  the  liability  of  the  principal 
for  the  acts  of  his  agent.  Trueman  and  another 
V.  Loader     ,  .  .         Page  4/2 

PROHIBITION. 

This  Court  will  not  presume  that  the  Ecclesi- 
astical Court  will  come  to  a  wrong  conclusion 
on  a  matter  over  which  it  has  jurisdiction. 
Though  therefore  a  declaration  in  prohibition 
shewed  that  the  Ecclesiastical  Court  liad  not  in 
the  first  instance  admitted  a  plea  in  a  suit  for  the 
enforcement  of  a  church-rate  that  such  rate 
was  retrospective,  to  he  a  conclusive  answer 
to  the  suit,  but  had  directed  further  proceed- 
ings, this  Court  on  demurrer  to  the  declaration 
gave  judgment  for  the  defendant.  Griffin  v. 
Ellis  and  another       .  .  .413 

PROSECUTION. 

The  fact  that  a  man  was  bound  in  recog- 
nizances to  appear  and  prosecute^.,  is  in  itsdf 
no  answer  to  an  action  afterwards  brought  by 
yi,  for  an  alleged  malicious  prosecution,  if  the 
original  charge  was  in  fact  made  without  rea- 
sonable and  probable  cause.  A  Judge  is  not 
in  such  a  case  bound  to  leave  it  to  the  jury  to 
say  whether  the  bill  of  indictment  was  pre- 
ferred from  a  malicious  motive  or  from  a  fear 
of  forfeiting  the  recognizances.  Dubois  v. 
Keats        .  .  .  .284 

QUO  WARRANTO. 

The  charter  of  the  borough  of  Maldon 
granted  the  right  to  the  freedom  of  that  bo- 
rough to  different  classes  of  persons,  and 
among  other  things,  declared  that  every  daugh- 
ter  of  an  admitted  freeman  should  have  a  right 
to  nominate  and  appoint  her  husband  a  free- 
man, and  further,  that  if  any  daughter  of  an 
admitted  frcr man  died  "  leaving  her  bushand 
and  child  or  children  or  any  of  them  behind 
her,'*  he  and  thev  should  be  Respectively  en- 
titled to  the  freedom  of  the  borough  in  the 
same  way  as  if  her  husband  had  been  admitted 
during  her  life.  /4.,  a  stranger  married  the 
daughter  of  a  freeman.  She  died  before  her 
husband  was  admitted  a  freeman  ;  he  married 
again,  and  had  a  sou  by  his  second  marriage : 
Held,  that  this  son  was  entitled  to  the  freedom 
by  birth.  TTie  Queen  v.  J,  Bunting,  the 
younger     .  .  .  .45 

RAILWAY  ACT. 

Circumstances  under  which  the  Court  re- 
fused to  allow  the  defendant  to  traverse  the  I 


fact  of  due  notice  of  the  calls  having  been 
given  :  field  also,  that  a  plea  that  Ibe  calh 
were  made  for  other  purposes  than  thnse  men- 
tioned in  the  act,  could  not  be  pleaded,  and 
that  the  proper  plate  to  agitate  such  a  question 
was  at  a  general  meeting  of  the  subscribers  to 
the  company :  Held  also,  that  a  plea  that  the 
calls  were  made  to  pay  the  expense  of  devia- 
tions from  the  prescribed  Ihie  of  railway  coold 
not  be  pleaded ;  and  the  Court  refused  to  allow 
a  plea,  denying  the  existence  of  3H,000  shares 
in  the  company.  Brighton  Railway  r.  ffilsfm. 
Same  v.  Fairciough    ,  .  .1/3 

RECEIVER. 

This  Court  may  appoint  a  receiver  to  get  in 
a  testator's  estate  in  aid  of  an  administrator  of 
the  Ecclesiastical  Court  pendente  iite^  but 
such  receiver  is  not  to  go  upon  the  properly 
of  the  testator  claimed  by  one  of  the  partie^ 
under  an  assignment  independently  of  the  wiU. 
nor  will  the  Court  restrain  such'  party  from 
receiving  the  rents  of  the  property  eom prised 
in  the  assignment.  Jones  v.  Godrich,  Page  '2% 

REGISTRATION. 

The  6  &  7  W.  4,  e.  BS  (the  BirA.  Marriage, 
and  Death  Registration  Act),  is  compulsory 
in  its  provisions*  and  if  the  information  re- 
quired by  that  statute  is  withheld,  the  partv 
withholding  it  is  liable  to  an  indictment.  A 
public  act  which  does  require  certain  things  to 
be  done,  but  does  not  attach  any  specific  penalty 
to  the  not  doing  of  them,  may  be  enforced  bv 
indictment.     The  Queen  v.  Price  ,  38*1 

SCIRE  FACIAS. 

Though  the  entry  of  a  suggestion  on  the  roll 
may  be  sufficient  to  charge  a  person  already  a 
party  to  the  record  with  a  liability  to  costs, 
greater  than  he  would  be  subject  to  in  ordi- 
nary cases,  yet  where  the  object  is  to  enforce 
a  judgment  against  a  person  not  already  by 
name  a  party  to  the  record  a  scire  facias  must 
be  issued.    Bosanquet  v.  Ransford  .  A<y\ 

SEQUESTRATION. 

The  Court  will  allow  a  writ  of  levari  /acias, 
improperly  returned  by  the  bishop,  to  be  taken 
off  the  file  and  re-issued  to  that  officer.  Al- 
derton  v.  St,  AuLyn   .  .  .  aJt) 

SLANDER. 

The  defendant  in  an  action  of  slander  has 
a  right  to  have  the  question  of  bond  fides  left 
to  the  jury.    Podmore  v.  Lawrence  .  269 

SPECIFIC  PERFORHANCB. 

1.  By  articles  of  agreement  A,  covenanted 
with  i/.  his  wife,  and  C.  her  trustee,  (who 
thereby  agreed  to  covenant  to  indemnify  A, 
against  his  wife's  debts),  to  pay  1 ,000/.  to  />., 
for  the  wife's  use,  and  also  to  secure  to  B.  and 
his  executors  an  annuity,  during  the  wife's  Wit 
for  her  use,  by  a  charge  on  ^.'s  real  estates 
or  an  investment  in  the  funds,  or  by  othe, 
means.    On  a  bill  filed  by  i?.,  C.j  and  Di 
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afl^ainBt  .4,  and  trustees  of  his  real  estates,  al- 
leging tliat  be  refused  to  perform  his  covenant 
although  he  had  sufiicient  means  to  satisfy  it, 
and  charging  that  he  and  his  trustees  were 
disposing  of  his  real  estates  in  fraud  of  the 
covenant,  and  praying  specific  performance : 
the  Lord  Chancellor  overruled  a  demurrer  by 
the  tnistees,  holding  that  at  the  hearing  of  the 
cause,  on  the  facts  alleged  in  the  bill,  the 
Court  would  give  effect  to  the  covenant  on  the 
real  estates.    fFellesley  v.  fFdlesley  Page  186 
2.  Circumstances  under  which  it  was  held 
upon  demurrers  to  a  bill  for  want  of  equity 
and  want  of  parties,  that  the  plaintiff  had  a 
clear  equity  for  specific  performance,  not  only 
against  the  parties  to  the  contract,  but  also 
agiunst  the  whole  company}  that  it  was  not 
necessary  to  malce  all  the  shareholders  defen- 
dants, but  that  the  directors  and  representa- 
tives of  the  company  at  the  time  of  filing  the 
hill  should  all  be  made  parties.    The  demurrer 
for  want  of  equity  therefore,  was  overruled, 
Imt  that  for  want  of  parties  was  allowed  with 
leave  to  amend  the  bUl,  and  withont  costs. 
Aitwood  y.  Small  .  •  409 

SOLICITORS. 

1.  A  bill  filed  for  rectifying  a  dded,  charged 
solicitors  with  fraud  in  preparing  it,  and  prayed 
costs  against  them  :  Held,  that  they  were  pro- 
perly made  parties,  although  they  had  no  in- 
terest in  the  subject,  and  might  be  witnesses 
for  other  defendants.  A  prerogative  probate 
or  administration  is  not  necessary  to  enable  a 
person  to  sue  in'  equity,  as  the  representative 
of  a  testator  or  intestate,  if  he  has  the  proper 
d iocesan  probate  or  administration.  Beades  v. 
Burch         ...  316 

2.  A  solicitor  having  obtained  an  order  for 
taxation  of  costs  against  his  client,  served  the 
latter  personally  \vith  the  master's  certificate, 
and  afterwards  obtained,  after  notice,  an  order 
ou  the  client  to  pay  the  costs  within  three 
weeks,  or  be  committed.  This  order  was  not 
served  on  the  client  until  after  the  three  weeks 
expired :  Held,  that  this  order  being  abandoned 
and  spent,  all  the  subsequent  orders  founded  on 
it  for  enforcing  the  payment  of  the  costs  were 
irregular.    Ej^  parte  WUton  ,  486 

STATUTE  OF  FRAUDS. 

Shares  in  a  banking  company  are  not 
*-  ^oods,  wares,  and  merchandize"  within  the 
meaning  of  the  statute  of  frauds,  and  may 
therefore  be.  the  subject  of  a  parol  contract. 
Humble  y,  Mitchell,  .  .109 

TAXATION. 

Taxation  of  costs  may  take  place  at  West- 
minster, as  well  as  at  the  Master's  offices,  ac- 
cording to  the  Master's  discretion,  and  a 
notice  to  t&x  there  is  consequently  good. 
Blake  V.  fVarresi  .286 

TRIAL. 

1.  "Where  counsel  have  been  employed  at 
the  trial  of  an  issue  before  the  sheriff,  on  a 
writ  of  trial,  the  Court  will  receive  from 
thctn  a  statement  of  what  took  place  at  the 
trial,   without  a  verified  copy  of  the  sheritt'0 


notes,  when   a  motion    is  made  for  a  new 
triaL    Floteer  v.  j4dams  .         Page  238 

2.  A  cause  was  tried  as  an  undefended 
cause,  no  notice  of  the  plaintifTs  intention  to 
do  so  having  been  given  to  the  defendant,  but 
the  cause  being  in  the  written  list  of  the  day, 
the  Court  allowed  this  cause  to  be  placed  at 
the  head  of  the  Jist  at  the  next  sittings,  the 
costs  of  the  day  to  abide  the  event.  Dorrien 
V.  HoweU  •  .  .463 

USURY. 

A.  advanced  to  B,  1600/.,  minus  the  interest 
thereof,  at  the  rate  of  lOj/.  per  cent  per  annum, 
on  his  promissory  note  payable  in  three  months 
after  date.  The  note  was  renewed  four  times 
within  eighteen  months,  and  the  same  rate  of 
interest  was  charged  on  each  renewal :  Held, 
by  the  Lord  Chancellor,  reversing  the  decision 
of  the  Court  of  Review,  that  the  transaction 
was  protected  by  the  7th  section  of  the  act  3 
&  4  W.  4,  c.  98,  which  allowed  any  interest 
to  be  taken  on  bills  or  notes  not  having  more 
than  three  months  to  run.  Re  Poynton,  ex 
parte  Terretvest        .  .  .26 

TBNUB. 

1.  The  Court  will  not  change  the  r^ir^  in 
an  action  for  penalties  for  election  bribery,  on 
the  ground  that  the  election  took  place  in  a 
borough,  and  that  the  brother  of  the  success- 
ful candidate  is  lord  lieutenant  of  the  county, 
and  the  undersheriff  the  agent  of  the  brother. 
Hally.  Coleman        .  .  .318 

3.  A  park's  wife  Is  not  a  proper  person  to 
make  an  affidavit  to  change  the  venue,  unless 
it  appears  that  she  has  the  mfma^ement  of  the 
matter,  although  her  husband  is  sworn  to  be 
ill.     miUams  V.  Higget  .  .  302 

3.  In  an  indictment  for  bribery,  where  it 
appears  that  the  conduct  and  character  of  the 
defendant  have  been  made  the  subject  of  fre- 
quent severe  comment  in  newspapers  generally 
circulating  in  the  county  wherein  the  trial  is 
to  take  place,  the  Court  will  change  the  venue, 
Reg,  V.  Long  .  •  .461 

VENDOR  AND  PURCHASER. 

An  incumbrancer  on  an  estate  sold  under  a 
decree,  purchased  it  with  leave  of  the  Court, 
but  not  being  able  to  complete  his  purchase, 
an  order  was  made  discharging  him  therefrom, 
and  ordering  the  estate  to  be  resold,  and  the 
deficiency  of  price  to  be  made  good  by  him  : 
Held,  that  so  much  of  the  order  as  discharged 
the  purchaser  was  bad,  and  that  the  rule  should 
be  for  the  future  to  order  purchasers  to  com. 
plete  their  contracts,  or  that  the  estates  be  re- 
sold, and  the  purchasers  make  up  the  defi. 
ciency.    Harding  v.  Harding  .  .  138 

WARRANT  OP  ATTORNEY. 

The  Court  will  allow  judgment  to  be  en- 
tered up  generally  on  an  old  warrant  of  attor- 
ney, without  mentioning  the  amount  of  the 
deut,  where,  from  peculiar  circumstances,  the 
amount  cannot  be  stated.  Pickering  v.  Car- 
iiell  .  .  .  .218 

2,  An  attorney  canaot  act  for  both  plaiutiff 
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Imprisonment  for  debt,  4,  374 

Incorporated  Law  Society,  see  Contents 

Infants,  custody  of,  20 

Infants,  mortgage  of  estates  of,  451 

Inheritance  Act,  59»  105,  167 

Inns  of  Court.  289,  408 

Insurance,  rules  for  eflecting  life,  19 

J. 

Joint  interests,  law  of,  38,  122, 169 
Joint  stock  trust  company,  152 
parties  in  Suits,  419 
company,  179,  210,  280 
sliares,  305 
law  of,  449 
Judges'  orders  to  stay,  263 
Judgment  Office,  138,  407,  425 
Judicial  changes,  21,  32 

L. 

Lands  by  dereliction  and  accretion,  324 

Law  reform,  see  Contents 

Lawyers'  common  place  book,  454 

Law  and  Lawyers,  277 

Library  for  law  students,  105, 169 

Licence,  assignment  of,  193 

Lien  on  cattle,  315,  404 

Limitation  to  separate  use,  275,  313 

Logan's  compendium  of  law,  325 

London  Police  Act,  116 

Lowndes  on  Copyright,  421 

M. 

Macallan's  pocket  lawyer,  293 
Marq^ue  and  reprisal,  letters  of,  481 
Marriage,  validity  of,  170 

law  of,  ivithin  prohibited  deirrces. 

181,196,210,247 
Married  woman,  interests  of,  59,  74 

separate  estate,  275 
Masters  extra  in  Chancery,  see  Contents 
Masters'  offices,  reform  in,  98,  439,  465,  483 
Medical  jurisprudence,  310 
Meeting,  public,  450 
Merger  ot  term,  315,  455 
Metropolitan  Police  Court  Bill,  420 
Middlesex  registry  of  deeds,  417,  440,  470 
Misjoinder  of  plaintiffs,  103 
Mortgage  stamps,  74 
Municipal  corporation,  68 

N. 

Notes  on  equity,  see  Contents 
Notices  of  new  Books,  see  Contents 


Obituary,  legal,  442 
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P. 


Parliamentary  returns.  437—441 

Parochial  Assessment  Bill,  483 

Partnerships  dissolved,  see  Contents 

1  atcnts  for  inventions  Act,  69 

Pawnbroker's  Act,  261 

Pensions  of  government,  assignability  of,  459 


Postage  reduction,  51, 53,  70,  lOi,  185 
Power  coupled  with  interest,  406,  457 
Practical  points,  see  Contents 
Prepayment  of  postage  by  solicitors,  137 
Prison  Act  Amendment  Bill,  326 
Privilege  of  Pariiament«  186, 357,  369,  377, 

401, 470 
Promissory  note,  359 
Property  lawyer,  see  Contents 
Publications,  new,  see  Contents 

Q. 

Queen's  marriage,  law  relating  to,  65 

counsel,  new,  315 
Questions  at  the  examination,  56,  232 

R. 

Railways  Act,  134 
Rating  workhouse,  114 
Re-admission,  when  unnecessary,  309 
Re-admission  of  attorneys,  see  Contents 
Real  Estates  liability  Act,  100 
Record  offices,  reform  in,  21 
Receiver,  103 
Reform,  law,  see  Contents 
Report  office  in  chancery,  122 
Retainers,  practice  of,  3/^1, 409 
Reviews  of  books,  see  Contents 
Rhymes,  un>conimon  law,  93 
Rising,  ah  of,  132 
Roman  catholic  benefice,  229 
Romilly,  Sir  Samuel,  497 
Rules,  new,  see  Contents 

S. 

Salomon's  case,  72 
Serjeants,  21, 37,  53,  161, 258 
Sheriffs'  Poundage.  55,  104,  123,  231 

list  of,  361 
Sittings  of  the  courts,  see  Contents 
Six  Clerk's  Office,  1,  437 
Solicitors  of  government  boards,  329 
Solicitor  general,  51,  69 
Solicitori«,  admission  of,  164 
Special  commission  for  trials  for  treason,  97, 

186,  194,  313,  408 
Stocks,  price  of,  see  Contents 
Student's  corner,  sec  Contents 
Suj^den's  vendors  and  purchasers,  129 
Suicide,  inciting  to,  4o6 

T. 

Taxation  of  costs,  19 
Terms  and  returns.  100 
Tidd's  practical  forms,  ISO,  452 
Tithes  commutation  bill,  291 

Commissioners'  report,  374 
Title,  points  as  to,  49 
Treason,  trials  for,  97,  153,  186,  194, 313 
Trial  of  undefended  causes  in  term,  459 
Trusts  for  separate  use,  372, 426 

W. 

Wager,  illegal,  3. 
Warrant  of  attorney,  327 
Wills  Act,  167,  231),  279,  405 
Witnesses,  hardship  on,  138 
yfn%  new  forms  of,  368,  409 
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